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SUBJECT INDEX 


Absence of Star denotes Cases of Provincial or Small Importance, 
^ Indicates Cases of Great Importance. 
iis Indicate Cases of Very Great Importance. 


Accounts 

Evidentiary value of accounts — 

Question is one of fact 316i 

Acknowledgement 

Pro-note — Admission of execution 

is admission of liability at date of note 

721a 

* ^Suit on pro-notes — Written state- 

ment admitting execution but alleging 
various repayments — Statement held ad- 
mission of notes being partly undis- 
charged at date of statement 7216 

Acquiescence 

Tenant not misled into building 

structures which are not permanent — He 
is not entitled to compensation 541c 

Actionable claim 

Provident fund — Right of subscriber 

is actionable claim 756a 

Administration 

Executor — Grant of probate is not 

condition precedent to institution of suit 
— He is entitled to get decree if he pro- 
duces probate before passing of final de- 
cree 158 

Suit for — Nature of — Suit is in 

essence one for accounts and application 
of estate for satisfaction of all creditors 
and for beneficiaries 39a 

Admission 

Person admitting certain thing to be 

true shifts burden 3686 

Adverse Possession 

* Question is of legal conclusion on 

facts found 760a 

* Trespasser not in possession for 

some years within statutory period — 
Mere intention to possession is not suflB- 
oient 7606 

* Trespasser discontinuing possession 

— His intention to return or not is im- 
material 760c 

Adverse possession against life ten- 
ant is not adverse possession against re- 
versioner 7026 

^ Transferees of a co-shebait purpor- 

ting to corhe in as co-shebaits — Their pos- 


Adverse Possession 

Session is not' such as enable acquisi- 
tion of title against co-shebaits 641c 

Co-sharer entering into possession of 

share of other co-sharer not as co-te- 
nant but in denial of such right — Posses- 
sion cannot enure for benefit of other co- 
sharer 195a 

Co-sharer-^possession of tenant-in- 
common is not adverse to that of his co- 
tenant — Principle is inapplicable when 
person is not recognized as co-tenant 

1956 

Sole possession by one tenant-in- 

common continuously for long period 
without any claim by another claiming 
under other tenant-in-common — Actual 
ouster may be presumed 195c 

Appeal 

Application by Receiver in insol- 
vency that certain mortgaged property 
in custody of Court through Receiver ap- 
pointed by Court be made over to him 
rejected — No appeal lies 460a 

Death of one of defendants-respon- 

dents pending appeal — His legal repre- 
sentative not brought on record — Plain- 
tiff’s suit quite all right even if instituted 
against only contesting defendant’s res- 
pondents — Appeal held was not incompe- 
tent 202a 

Appellate Court — Trial Court ac- 
cepting commissioner’s report and decree- 
ing suit— Appellate Court accepting facts, 
of Commissioner but disagreeing with hia 
conclusion and setting aside decree — It 
is entitled to do so .28a 

Arbitration 

For setting aside award, substantive 

provision of Civil Procedure Code should 
be applied and not a rule of High Court 

3596 

Decision by third person involving. 

judicial or quasi judicial work is award 

239 ^ 



10 Subject Index, 

Award 

Undertaking by parties that deoi- 

■sion by third person to be final-^App^l 
therefrom is violation of good faith and 
should not be entertained 239c 

fienami 

Transaction very old — No direct 

evidence available — Application of prin- 
ciples of onus is safest course 671<i 

Deed in name of wife — Onus of prov- 
ing that she is not real owner lies on 
person asserting it 6666 

Bengal Alluvion and Diluvion Regulation 
(11 of 1825) 

S. 4, Cl (1)— ‘Gain” in S. 4, Cl. (l) 

means gains from public river 711^1 

S, 4, Gls, (l) and (4) — Proviso to 

01. (l) when applied to shallow rivers in 
01. (4) does not infringe right of private 
owner 711i 

S. 4, CL (5) — Cases not covered by 

oth6r clauses — Court can apply general 
principles of equity and justice — Such 
principles must not be inconsistent with 
object of Eegulation 7116^ 

Bengal Cess Act (9 of 1880) 

~ — Scheme is to make decision of Eeve- 
nue oflScers regarding assessment intra 
vires final 6346 

Distinction is made between tenure 

holder and cultivating ryot and not ryot 

esid 

S. 4 — Kabuliyat — Ijardar entitled to 

oxclude anybody else from dealing with 
land in manner in which he himself is 
•entitled to do — Held he was in use and 
•occupation and what he pays under kabu- 
liyat is rent 296 

S. 12 — Valuation roll prepared on 

basis of Eecord of Eights not ultra vires 
at time of preparation — Unless it is de- 
elared ultra vires by competent Court, it 
cannot be held to be erroneous merely 
because entry in Eecord of Eights is sub- 
-sequently held to be incorrect 732a 
S. 107 — Person assessed by authori- 
ties as tenure holder — Assessment cannot 
be touched — For purposes of determining 
his liability to pay cess to landlord he 
must be regarded tenure holder 634(j 
Bengal Criminal Law Amendment Act (6 of 
1930) 

Interpretation — Bengal Criminal 

Law Ainendpaent Act being a penal en- 
actment, has to be strictly construed 

SB 561c 

^ S. 6, with Penal Code (i860), S. 109 

— Accused charged with aiding and abet- 
tingdetenuein contravening conditions of 
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Bengal Criminal Law Amendment Act 

Government order served on detenue — 
Ord^ iot , served upon accused — No 
kno>vledge of 6rder to him — Order held 
private order not known to accused, 
hence he could not contravene conditions 
thereof nor was order public document 
imputing constructive knowledge 6816 

S, 6 {as amended up to 1934) — 

Penal Code (1860), S. 307 — Attempt by 
one of conspirators to fire with revolver 
at Governor with intent to murder — Sen- 
tence of death held proper SB 561a 

/S. 6 {as amended in 1934) — Penal 

Code (1860), Ss. 307, 109 and 115— Con- 
spirator aiding others who attempted mur- 
der of Governor, but himself not actually 
taking part in such attempt — He cannot 
be sentenced to death under 8. 6 SB 5616 
Bengal Decennial Settlement Regulation (8 of 
1793) 

S, 36 — Assessment is to be fixed ex- 
clusive and independent of all existing 
lakheraj lands 368/ 

Bengal Estates Partition Act (8 of 1876) 

/S. 149 — Partition of defendant's es- 
tate — Partition Officer taking action 
under S. 112 and allotting to defendant 
part ijmali chaks lying between plaintiff's 
and defendant’s estates — Suit for decla- 
ration of title and recovery of possession 
by plaintiff on ground of dispossession 
alleging that part allotted to defendant 
did not form part of ijmali chak but his 
own and as such not liable to partition — 
Suit held not barred by 8. 149 2286 

(5 of 1897) 

Ss. 26 and 27— Decree while parti- 
tion in progress — Decree after partition 
— Distinction — In former successful party 
may ask sub-division in new estate — In 
latter he is merely in position of co- 
owner 7296 

S. 99 — Tenure created by some of 

joint proprietors is not extinguished on 
partition under Act 800 

S, 119 — Question as to apportion. 

ment of revenue between separate estates 
or of details of partition — Civil Courts 
have no jurisdiction — But if question of 
title or of extent of interest is involved, 
Civil Courts have jurisdiction 729a 

Bengal Excise Act (5 of 1909) 

S. 74 — Statement made to Excise 

Oflacer during investigation — Excise Sub- 
Inspector has status of Police Officer — 
Statement made to him is therefore in- 
admissible 621a 
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Bengal Landlord and Tenant Prdcedui^e Act 
<8 of 1869) 

— 38 — If proprietor is unable to 
measure lands of his estate, he can set in 
motion Civil Court 813a 

S. 38 — Application to Collector under 

S. 38 — Collector has no right to deter- 
mine what rent ought to be — He can 
simply find out what existing rent is — 
Special application will not generally be 
made by old proprietor 8136 

Bengal Land Revenue Sales Act (11 of 1859) 
S, 5 — S. 5 contemplates arrears ex- 
cept of current and year preceding — Ar- 
rears of these years included in notice — 
Notice is not invalidated 743a 

S. 33 — For annulment of sale by 

civil Court, sale must be contrary to pro- 
visions of Act and substantial injury to 
owner must be caused by irregularity 

7436 

Bengal Local Self-Government Act (3 of 
1885) 

S. 13 (as amended in 1908) — To be 

qualified to be member of Local Board, 
person must have during year imme- 
diately preceding election his fixed place 
of abode within sub-division for which 
Local Board is established — Persons liv- 
ing within sub-divisional town are not 
excluded — Bengal Village Self Govern- 
ment Act (1919) does not make alteration 
in S. 13 611 

S. 138-4 — Dispute relating to quali- 
fication of voters is dispute relating to 
election 10a 

S. 138-41 — Election Eules — E. 26 (b) 

— Magistrate’s decision under E. 26 (b) 
is judicial decision and not simply an 
executive order 106 

^Bengal Motor Vehicles Tax Act (1 of 1932) 
“Eules under — Er. 10, 12 and 13 are 
not ultra vires of Local Government 

2426 

S. 9 — It is for person paying tax to 

obtain delivery of token — Taxing officer 
is not bound to send it to tax-payer if 
latter fails to obtain delivery of same — 
Non-exhibition of token in car by such 
person is offence 242a 

Bengal Municipal Act (3 of 1884) 

'S. 85 (a) — Tax under S. 86 (a) should 

not be imposed jointly on more persons 
than one 726o 

—(15 of 1932) 

Name published in Calcutta Gazette 

as elected — Proceedings challenging elec- 
tion are not prevented 7736 

S. 37, GL (4)— S. 37 (4), does not 


19^36 Calcutta 

Bengal Municipal Act 

exclude power of review-^" ^’inal ” only 
means non-appealable 773d 

Ss, 240 and 241 — Entire shop being 

encroachment on Municipal road — S. 241 
and not S. 240 applies 116 (2) 

Bengal Patni Taluks Regulation (8 of 1819) 

5. 8 — Proceedings for realization of 

arrears of rent are not against defaulter 
personally but are against tenures — 
Notice under regulation duly published 
and sale held — Sale is not invalid merely 
because defaulter is dead at time of sale 

180 

Bengal Police Regulation 

Vol. 3, B. 88 (6) — “ Criminal pro- 
ceeding ” — Investigation into crime not 
going beyond police enquiry — No action 
taken on final report—There is no crimi- 
nal proceeding 5526 

Bengal Revenue Free Lands (Non-Badshahi 
grants) Regulation (19 of 1793) 

Effect of invalid lakheraj grant is to 

make land subject to payment of revenue 

368d 

S. 4 —Mineral rights — Lakherajdar 

holding under invalid grant not resumed 
by Government — Though property is 
situated in limits of zamindar’s estate 
title of mineral rights is in lakherajadar 

368i 

Bengal Suppression of Terrorist Outrages 
Act (12 of 1932) 

S, 25 — Special Magistrate has power 

to tender pardon to accused person 2816 
Bengal Tenancy Act (8 of 1885) 

S. 7 — Suit for enhancement — Appeal 

by tenant — No appeal or cross-objection 
filed by landlord against lower Court’s 
order — Appellate Court cannot further 
enhance rent 4586 

S. 25 — Breach of implied condition 

— It is doubtful whether it is ground for 
ejecting occupancy raiyat 80d 

S. 2^-F — Enquiry is not limited to 

matters mentioned in sub-Ss. (2) and (3) 

481a 

S. 26-F — Improvement in shape of 

removable structures on holding — It 
must be construed appurtenant to hold- 
ing and not as separable from it 258a 

S, 26-F— Consideration money is 

purchase money in case of sales 2586 
S. 26-jP — P re-empt or must pay pur- 
chaser all that has been paid by purcha- 
ser for transfer of entire interest of 
tenant 268c 

S. 26-F — All co-sharer landlords 

must be made parties to application un- 



SUBJECT 1935 GaI*OUXTA 


P 

Bengal Tenancy Act 

der S. 26*F whether they are mentioned 
in deed of transfer or not l53 (2) 

S. 26-jP (2)— Application for pre- 

emption — Deposit not made — Application 
dismissed — S. 26- F is imperative 889 

S. 26-/— Order in proceeding under, 

is not appealable 108 (l) 

S. 76 (2) (/) — Occupancy raiyats — 

Place of worship in dwelling house in- 
tended for use of tenants and their family 
is appurtenant to house — Such structure 
in existence for long time and not found 
to diminish value of landlord’s property 
is improvement 459 

S. 87— Question of abandonment is 

largely question of fact — But inference 
from facts as to existence or otherwise of 
abandonment is question of law 805 

S, 87 — There might be abandon- 

;nent apart from S. 87 80c 

S. 1C3-jB — O nus of proving that it is 

wrong is on person asserting 2615 

115-C — No second appeal lies 

from decision settling rent — Mere deci- 
sion as to how many years utbandi ten- 
ants had been occupancy raiyats will not 
make decision appealable 97a 

S. 153 — Suit for enhancement of rent 

— Tenant denying title — Appeal under 
S. 153 is competent 763 

S. 153 — Explanation — Sale set aside 

by Munsif on ground of non-service of 
T)rocess — No appeal lies to District' Judge 

92a 

Ss, 160 (d) and 85 — Under-raiyati 

created in contravention of S. 85 — Occu- 
pancy right by custom is not protected 
interest under S. 160 (d) 179a 

S, 167 — Eent sale — Stranger pur- 
chaser — Suit for possession — No notice 
under S. 167 is necessary to unrecog- 
nized purchaser 498c 

S. 173 — Application to set aside sale 

under S. 173 involves question relating to 
execution and S. 47, Civil P. C., applies 

89a 

S. 173 — Application under — Appli- 
cant is entitled to benefit of Limitation 
Act, S. 18 895 

S. 174 — Fraud antecedent to decree 

cannot be ground for setting aside sale 925 
S. 174 (3)^“Allow'ed” means enter- 
tained — Deposit must be made at time of 
application for setting aside sale [Obiter) 

91c 

r—S, 174 (5)— Order of dismissal of ap- 
|)eal for not making deposit — Second ap- 
peal dQe,9 not lie 91a 


Bengal Tengncy Act 

S. 174 (6) [as amended in 1928) — 

Cl. (5), S. 174 as amended in 1928 has na 
retrospective effect 915 

S. 180-i4 — Fair rent — Court can con- 
sider rate which will be payable if port, 
tion of holding is kept fallow under 
panchan system 2785 

S. 180-J. (9) — Court is bound to cal- 
culate average rent for last six years 975 
Ss. 180.A, Cl (15), 115 (c)— No dis- 
pute about status of tenants or about 
enhancibility of rent or about area — 
Held dispute was only about amount of 
rent settled and no second appeal lay 

27ea 

Ss. 182 and 26-/ — Baiyat holding. 

his homestead otherwise than as part of 
his holding — Landlord tenure holder — 
Tenant is raiyat as regards homestead — 
Transfer of part of homestead — Applica- 
tion under S. 26-J by landlord is main- 
tainable 121 

Sell, 3, Art. 3 — It applies only where 

person eff'ecting dispossession is landlord 

142 

Bengal Village Self-Government Act (5 o£ 
1919) 

S. 81 — Intimation to Union Court 

about application to civil Court must be 
given before commencement of hearing 
of suit in Union Court 3& 

Calcutta High Court Rules and Orders (Ori- 
ginal Side) 

Gh. 10, B. 36 — Suit dismissed under 

Ch. 10, E. 36 — Plaintiff is not barred 
from bringing fresh suit 212 

Calcutta Improvement Act (5 of 1911} 

S, 77 (1) (5) — Property sold by 

widows subsequently acquired — Claim to 
compensation by reversioners and pur- 
chaser — Appeal from decision of Presi- 
dent is not appeal against order relating 
to compensation S. 7 iv (c), Court-fees. 
Act, applies 243 

Calcutta Police Act (4 of 1866) 

Ss. 44, and 45 — Unless instruments 

of gaming are kept or used, place cannot 
be gaming house 466a 

S. 48 — Money found upon person 

arrested in common gaming house cannot 
be confiscated 4665 

Cattle Trespass Act (1 of 1871) 

S. 20 — Complaint filed after 10 days 

of seizure is time-barred 116 (l) 

Chota Nagpur Encumbered Estates Act (6 of 
1876) 

S. 2 — Provisions of Act are strictly 

confined to land situated in Chota Nagpur 

. 402 
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Civil P. C. (5 of 1908) 

S. 9 — Special tribunal for determin- 
ing certain questions — Civil Court can- 
not take cognizance of such matters 10c 

S. 10 — Application in subsequent 

suit for declaration that attachment made 
in previous suit is illegal and for injunc- 
tion does not change identity of suits la 
— r— S. 10 — If first and second suits are 
parallel, second should be stopped — Test 
to see whether two suits are parallel 
stated lb 

— — S. 10 — Order refusing stay is judg- 
ment and is appealable Ic 

S, 10 — Court has power to stay suit 

at any stage Id 

S. 11 — S. 11 is not exclusive 5966 

S, 11 — Notice under 0. 21, R. 22 to 

judgment-debtor not appearing on such 
date — Further rule issued for attaching 
property fixing certain date — Judgment- 
debtor appearing on such date and taking 
plea of limitation — Appeal from latter 
rule not then barred — Held rule of con- 
structive res judicata did not apply by 
judgment-debtor not appearing on date 
mentioned in notice 306 

S, 11-— Execution application — Ex 

parte finding that application is within 
time-^Application dismissed both parties 
being absent — Subsequent application — 
Judgment-debtor can raise objection that 
first application is not within time — Es- 
toppel 230 

S. 11 — Suit dismissed for want of 

prosecution — Issues not tried — No ques- 
tion of res judicata arises 1606 

S, 21 — Trial Court dismissing suit as 

against person on ground of want of juris- 
diction as against such person — On ap- 
peal by other defendant, appellate Court 
passing decree as against person against 
whom it was dismissed — Held decree 
could not be passed and review could be 
allowed 153(1) 

S. 34 — Detention of debt — Interest 

can be awarded if not as interest, then by 
way of damages — Allowing interest till 
decree and then to allow interest on 
amount decreed is justified 39s 

S. 39 — Simultaneous execution is 

permitted — Court has jurisdiction to exe- 
cute its decree and at same time send it 
to another Court to execute it simultane- 
ously — Court need not go through pro- 
cess of sale to see whetheip proceedfs will 
be sufficient to cover decree— Allegations 
supported by affidavit are sufficient for 
Court to make ord^r^of transfer ’ ' S68a 


1986 Calcutta 

Civil P. C. 

aS. 39 — Court can issue certificate of 

non-satisfaction even when execution is 
pending — But order for transfer can be 
made only after issuing notice to judg- 
ment-debtor 2686 

S. 39~Entire decree and not part 

of it should be sent for execution to other 
Court 118 

S. 47 — Mortgage — Assignee of 

mortgage decree — Deed of further secu- 
rity in his favour containing fresh coven- 
ant to pay moneys with higher rate of 
interest — Properties old and new sold 
under decree — Application for personal 
decree for surplus dismissed as being bar- 
red by time — Subsequent suit on per- 
sonal covenant in deed of further security 
held not maintainable 596a 

S. 47 — Sale of insolvent's property 

in execution of decree — Application by 
Receiver to have sale set aside can be 
treated as one under S. 47 — Second ap. 
peal is competent 503a 

S. 47 — Proceedings in execution for 

enforcement of award — Objections to 
av;ard taken overruled— Separate suit 
challenging award on same objections 
does not lie 396 

S. 47 — Decree — Execution — Legal 

representative of judgment-debtor can 
raise objection that decree was passed at 
a time When judgment-debtor was dead 
— Executing Court can go into such 
question 130 

S. 47 — Application to set aside the 

sale under S. 173, Ben. Ten. Act, involves 
question relating to execution and S. 47 
applies 89a 

S. 47 — Suit for setting aside Court 

sale in respect of properties not included 
in mortgage — Suit may be treated as ap- 
plication under S. 47 16c 

S. 47 — Objection in execution pro- 
ceedings by representative of debtor — 
S. 47 applies and no separate suit lies, 
even if such representative claims pro- 
perty on his own behalf 14 

S. 48 — Prayer for attachment and 

sale of judgment-debtor’s properties des- 
cribed in petition — Sale of such proper- 
ties and decree partly satisfied — Appli- 
cation to file fresh list of properties 
granted and such list filed but beyond 
period of limitation — Held, such appli- 
cation was not one for execution nor one 
made in pending execution and as such 
did not save limitation — Held further 
6Tiglnal iipplicitioil wa8 not peUding 148’ 
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CW , , 

— r-S. 60-r-Word "dies” in S. 50 means 
natural and not oivil death 713a 

S. 51 — Execution of money decree 

—Court cannot in absence of special cir- 
cumstances insist that decree- holder 
should proceed only against property — 
But under certain circumstances, Court 
must not allow decree-holder to have 
process for arrest and detention of judg- 
ment-debtors 127 

* S. 60 — Preliminary decree for ac- 

counts is saleable property and is liable 
to attachment 751 

** S. 73 — Application for rateable 

distribution — Court has no power to in- 
quire as to whether decree is a proper or 
bona fide one — Eemedy of aggrieved 
judgment-creditor is under S. 73 (2) — In 
distributing assets, Court acts in admi- 
nistrative and not judicial capacity — 16 
I C 795; 22 I C 407 and 11 Cal 42, 
Overruled FB 290a 

S. 73 — 8. 44, Evidence Act, has no 

application to proceedings under S. 73 

FB 2905 

* S. 80 — Assessment by Municipality 

— Subsequent supersession of Munici- 
pality and public officer appointed by 
Government' to perform duties of Com- 
missioner — Suit for declaring assessment 
illegal and ultra vires — Notice under 
S. 80 is not necessary 726a 

S$. 86 (3), (5) — Two sub-sections 

are entirely distinct 6645 

* /S. 92 — Suit under S. 92 — Court can 

decide whether trust is public charitable 
trust — Separate suit is not necessary 

805a 

* S. 92 — Stranger is not proper party 

to suit under S. 92 — Stranger receiving 
property from trustee — Knowledge that 
property is trust — Stranger is construc- 
tive trustee — Hence relief againsc him 
can be claimed in suit under S. 92 8055 
S. 96 — Decree passed on compro- 
mise is consent decree 2395 

S. 96 (3) — Undertaking by parties 

that decision by third persons to be 
final — Appeal therefrom is violation of 
good faith and should not be enter- 
tained 239c 

S. 100 — Notice — Question of notice 

is not pure question of law 713c 

S. 100— Question as to state of mind 

of parties is one of fact — Finding of such 
question will not be disturbed unless it is 
not supported by evidence I68<i 

— -S. 104 (2) — No second appeal from 


Civil P. C. 

order recording disputed compromise 

239a 

S. 110 High Court decree modifying 
lower Court decree thereby reducing 
liability of appellant under decree — 
Decree is not decree of affirmance 250 
S. 110 — Appeal to Privy Council — 
Appellate Court modifying original decree 
upon single point in appellant’s favour — 
He has no right to appeal, on other 
points simply on such modification 146 
S. 115 — Suit filed when claim is 
about to be barred — Eejection of plaint 
— No appeal filed from order — Court can- 
not use inherent power to set aside order 
—If it uses it, High Court can interfere 
in revision 336(2) 

S. 115 — Suit dismissed for proper 
court-fee not being paid within time — 
Appeal and second appeal are competent 
— Eevision from appellate Court’s order 
is not competent 157(1) 

S. 115— High Court will not inter- 
fere with interlocutory orders unless ir- 
reparable injury and inevitable miscarri- 
age of justice will result 102(i 

S. 115 — Ordinarily discretion exercis- 
ed by lower Court will not be reviewed 
unless irreparable injury and failure of 
justice will be caused 102e- 

S. 115 (c) — Cl. (c) is left advisedly 

indefinite so that High Court may in- 
terfere to correct gross and palpable- 
errors of Subordinate Courts 102n 

S. 144 — Person obtaining possession 

by orders passed in execution proceedings 
on valid decree — Decree subsequently 
set aside — He cannot be regarded an 
trespasser during such period and is not 
liable to pay mesne profits, but only da- 
mages or compensation 2065- 

S. 144 — Only what person in wrong- 

fu' possession has made or could have 
made with reasonable diligence should 
be considered 206c- 

S. 144 — Person in possession of pro- 
perty by virtue of execution of decree 
settling lands on permanent lease and 
receiving premium - Decree set aside — 
Eent which can be realized on yearly 
tenancy should be calculated and not 
rent fixed for assessing compensation or 
damages or mesne profits 206d 

Ss. 144 and 151 — S. 144 is not ex- 
haustive — Court has inherent power to- 
pass such order as to do effective and 
complete justice between parties 90 
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— — S. 146 — S. 146 cannot, enlarge S. 73 
of the Code 7386 

S. 151 — Suit filed when claim is 

about to be barred — Eejeotion of plaint 
— No appeal filed from order — Court 
cannot use inherent power to set aside 
order — If it uses it. High Court can inter- 
fere in revision 336(2) 

S. 151 — Court can pass supple- 
mental order for shortening litigation — 
Delay not amounting to waiver or ac- 
quiescence does not deprive party of his 
remedies 39« 

S. 151 — Attachment, withdrawal of 

■ — Institution of title suits alleging fraud 
and misrepresentation is no justification 
for withdrawal of attachment 13 

0. 1, B. 8 — Eepresentative suit with 

leave of Court — Death of plaintiff — Others 
can proceed with suits after bringing it 
to notice of Court — No substitution is 
necessary . 413a 

O. 2, B. 2 — Claim for mesne profits 

is not barred by 'prior application for 
restoration of possession 206e 

^ 0. 6, B. 17 — Ordinarily discretion 

exercised by lower Court will not be 
reviewed unless irreparable injury and 
failure of justice will be caused 102c 

0. 7, B. 11 (6) (c) — Suit dismissed 

for proper court-fee not being paid within 
time — Appeal and second appeal are com- 
petent — Eavision from appellate Court’s 
order is not competent 157(l) 

0. 7,2?. 11 (c) — Suit filed when claim 

is about to be barred — Eejection of plaint 
— No appeal filed from order — Court can- 
not use inheient power to set aside order 
— If it uses it. High Court can interfere 
in revision 336(2) 

— 0. 9, B. 9 — Suit dismissed under 
Ch. 10, E. 36 — Calcutta High Court 
Eules and Orders (Original Side) — Plain- 
tiff is not bavred frCm bringing fresh suit 

212 

0. 9,.2?r. 13 and 14-^Applioation to 

set aside ex parte decree — Opposite party 
need not be named as party in applica- 
tion — It is enough if applicant deposits 
process fees and causes service of notice 

5066 

0. 9, B. 13 — Proof of non-service of 

summons is not sufficient to set aside 
decree— Fraudulent suppression of sum., 
mons and fraud of defendant must be 
proved 96 

0. 20, B. 10 — Decree, under E. ,10 — 

Decree-holder cannot enforce money part; 


Civil P. C. 

before applying for delivery— Defendant 
has his election > 39^ 

0, 21, B. 2 — Adjustment — Decree 

must be extinguished either wholly or in 
part 596e 

-0. 21, B. 2 — Agreement anterior to 

passing of decree cannot be set up in pro- 
ceeding for execution of decree — But a 
party can restrain by injunction decree- 
holder from executing decree for breach 
of obligation under such anterior agree- 
ment 177a 

0. 21, B. 6 — Court can issue certifi- 
cate of non-satisfaction even when execu- 
tion is pending — But order for transfer 
can be made only after issuing notice to 
judgment-debtor 2686 

0. 21, B. 19 — Executing Court can 

ei.tertain claim to set off 225a 

— ' — 0. 21, B. 19 — Decree for costs 
awarded by trial Court set aside on 
appeal to High Court — Appeal to Privy 
Council dismissed with costs — In execu- 
tion of a decree for costs in Privy 
Council, judgment-debtor is entitled to 
set off costs in trial Court realized by 
decree-holder 225c 

0. 21, B. 22 — Sale in execution of 

decree— Purchaser of insolvent’s property 
in good faith ^thdut' notice of insolvency 
acquires good title against Eeceiver — 
Sale is not nullity for want of notice 
under O. 21, E. 22 5036 

0. 21, B. 22 — Judgment-debtor 

appearing and objecting to first execution 
— No fresh notice is necessary 1256 
0. 21, B. 31 — Non-delivery of speci- 
fic moveables — Damages can be assessed! 
in execution — Assessment on footing of 
wilful neglect is not the only basis 39p 
0. 21, B. 49 — Provision is impera- 
tive and sale of partnership property in 
execution of money decree against one of 
partners is inoperative and invalid 2756 

0. 21, Br. 58 and 63 — Application 

under E. 58 dismissed with or without 
investigation^ — Eegular suit must be filed, 
within one year — Failure to do so — 
Applicant cannot assert his title against 
auction-purchaser whether as plaintiff or 
as defendant 500' 

0. 21, Br. 90 and 92 — Application 

to set aside sale — Parties who would be* 
affected by sale being set aside need not 
be formally described as parties in appli- 
cation — Application is not bad if notice^ 
is not served on any such persons who. 
may be thereby affected 502 
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*' *0. 21, B. 90 ' — Exeoutioh atile — 

Oround to set it aside on biiSts bf fraud 
in publishing sale comes under O. 21, 
R. 90— No separate suit to set aside sale 
lies 3566 

^ — 0. 21, B. 97— Application for deli- 
very of possession by auction purchaser 
—Declaration obtained by another that 
auction purchaser had obtained no right — 
Declaration set aside on appeal — Auction- 
purchaser is entitled to avail of fresh 
cause of action for subsequent applica- 
tion for delivery of possession — S. 9 Lim. 
Act is not applicable 333c 

0. 21, B. 97 — Application under 

O. 21, R. 97 — Auction purchaser present 
but adducing no evidence — Other party 
examining witness and Court passing 
orders— There is sufiBcient investigation 

267 

0. 22, B. 6 — Ex parte decree — Decree 

to be set aside if opposite party deposited 
money in Court — Death of one of plain- 
tiffs subsequent to passing of decree but 
before deposit of money — Decree set 
aside on deposit but legal representative 
not brought on record — That does not 
make order bad 506a 

0. 23, B. 1— Failure to prove that 

previous suit was withdrawn without 
permission to bring fresh suit — Suit held 
not barred under O. 23, R. 1 744c 

0. 23, B. 1 (3) — Withdrawal of suit 

— No order granting leave to institute 
fresh suit — Whether withdrawal of suit 
is with consent of defendant or not, sub- 
sequent suit based on same cause of ac- 
tion is barred ^ 157(2) 

' — 0. 23, B. 3— Decree passed on com- 
promise is consent decree 2396 

0. 23, B. 3 — Reference without 

Court’s intervention in pending suit — 
Award is neither adjustment nor com- 
promise 239(i 

0. 26, B. 10— Trial Court accepting 

Commissioner’s report and decreeing suit 
— Appellate Court accepting facts of 
Commissioner but disagreeing with his 
conclusion and setting aside decree — It is 
entitled to do so 28a 

— 0. 29, B. 1 — Suit by registered Com- 
pany-Secretary verifying plaint under 
authority of articles of company — Aver- 
ment to that effect in plaint — Affidavit 
to establish such authority is not neces- 
sary 770 

— — 0, 82, Br. 4 and 11 — Certificated 
guardian appointed guardian iad litem**^ 


Merely beoause he ceases to be certi- 
ficated guardian, he does not ipso factb 
cease to be guardian ad litem 160a 

0. 32, B. 7— Compromise by next 

friend without Court’s permission — Minor 
represented in appeal by same next friend 
— Compromise will not be set aside — 

{Obiter) 239/ 

0. 32, B. 15 — Person not adjudged 

to be of unsound mind — O. 32, R. 15 is 
applicable only when after inquiry it is 
found that by reason of his unsoundness 
of mind he is incapable of protecting his 
rights as plaintiff or defendant 224a 

0. 32, B. 15 — Procedure — Suit 

brought on behalf of person alleged to be 
of unsound mind and tried without in- 
quiry of his unsoundness of mind — On 
appeal lower appellate Court directing 
inquiry by trial Court — Inquiry held 
by lower appellate Court itself as it 
was not lengthy — If unsoundness of 
mind be made out as required by 0. 32, 
R. 16, it should hold that trial in Court 
of first instance was in order and dis- 
pose of appeal on merits — In absence 
of unsoundness of mind as above, pro- 
ceedings would be not in accordance with 
law and decree would be nullity 2246 

0. 33, B. 2 — Title suit — Application 

to continue in forma pauperis amended as 
one for permission to sue in forma pau- 
peris — Suit dismissed — Held application 
should be dismissed 390 

0. 41 — English Law principles should 

be applied — O. 21, does not alter law as 
to solicitor’s lien — Civil P. C. (1908), 
O. 41 1686 

0. 41, B. 4 — Appeal by one defen- 
dant alone — If decree proceeds on ground 
common to all defendants, decree may be 
varied in favour of non -appealing defen- 
dants also 24a 

0. 41, B. 23 — Appellate Court re- 
manding suit to lower Court and asking 
it to determine suit finally — Appeal to 
High Court is permissible 134a 

* 0. 41, B. 27 — Party applying in 

appeal for admission of documents in evi- 
dence — Application should be rejected 

641a 

— 0. 41, B. 33 — Suit for enhancement 
— Appeal by tenant— No appeal or cross- 
objection filed by landlord against lower 
Court’s order’ — Appellate Court cannot 
further enhance rent 4686 

— — 0. 41, B. 33 — Appeal by one defen- 
dant alone— If decree proceeds on ground 
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'Common to all defetldants, decree may be 
varied in favour of non^-appealing defeor 
4ants also 24a 

0. 41, i?, 33 — Decree in favour of 

party not heard can be passed — But not 
against party who is no party to appeal 

246 

0. 43,2?. 1 — Appellate Court remand- 
ing suit to lower Court and asking it to 
•determine suit finally — Appeal to High 
Court is permissible 134a 

0. 47, 2?. 1 — Trial Court dismissing 

suit as against person on ground of want 
of jurisdiction as against such' person — 
On appeal by other defendant, appellate 
Court passing decree as against person 
against whom it was dismissed — Held 
decree could not be passed and review 
could be allowed 163(l) 

Sch. 2, Para 16 — It is enough if 

award is made in time — It is not neces- 
sary that it should be submitted, deli- 
vered or filed in time 359a 

Sch. 2, Para 15 — Eor setting aside 

award, substantive provision of Civil 
^Procedure Code should be applied and 
not a rule of High Court 359^ 

Sch. 2, Para 15 — Arbitrator taking 

money for charges or as fee from one of 
parties may be sufficient to set aside 
award — But where one of parties has 
paid it by mutual arrangement between 
parties, award is not vitiated 359c 

'Companies Act (7 of 1913) 

S. 109 id) — Assignment of book debt 

by company as security for securing 
existing debt is mortgage of that debt — 
Unless it is registered, it is inoperative 
as against liquidator and creditors of 
company 218 

S. 153-~Sanotion — Court should 

;8ee that arrangement is reasonable and 
practicable — That rights of one class of 
•creditors is not sacrificed for others — 
•Compliance with statutory provisions and 
interest of minority should be looked to 

777a 

* S. 153 —Agreement of majority of 

creditors sanctioned by Court — Class 
•arepresented by majority is bound by 
agreement — Unsecured creditors with 
decrees and without decrees are in same 
class — Hence creditor with 'decree can- 
not execute it ' 7776 

——8. 153 — Depositor obtaining decree 
against Company prior to embarking on 
scheme ceases to be depositor and is not 
Jbound by such 8oheme'~~‘Oourt cannot 
1935 Indexes (Gal.) 3 & 4 


17 

Companies Act 

modify scheme sanetioned by Court wbicl^ 
affects prior decree^holder 117 

— r*”S. 153 (l) (2) — Only class of depo- 
sitors framing scheme are bound by it— 
Decree obtained by one of depositors 
against bank — Subsequent scheme framed 
by depositors and approved by Court — 
Such scheme is not binding on judgment- 
creditor 398 

* <S. 282 — Wilful false statement in 

balance sheet — Current expenses after 
company started earning revenue, not 
shown in revenue accounts — Statement 
should not necessarily be made with in- 
tent to deceive — 'leehnical offence is 
committed 741 

Compromise 

On premature threat from Benoh^ 

pleader agreeing to settlement of case — 
Counsel held intimidated and Court had 
inherent power to set aside settlement 

2316 

Consent decree 

‘Execution of void decree — Solenama 

filed by judgment-debtor and agreed to 
by decree-holder and recorded by Court 
can be enforced by execution 418 

Contempt 

Procedure — Proper procedure in 

contempt proceedings for interfering with 
Receiver in suit is that plaintiff himself 
rather than Receiver should apply to 
Court for protection 684a 

Contempt of Court 

** “■‘"■Person guilty of contempt — ^ Acts 
amounting to contempt punishable under 
Penal Code — Still contempt does not be- 
come punishable under the Code and 
hence High Court has jurisdiction to 
take cognisance of such contempt 6846 
»» " --(Per Full Bench, excepting Mu^ 
kerji, /.) — • Contempt of High Court 
can be punished by summary procedure— 
Contempt can be committed apart from 
any case in the High Court FB 419a 
** — "Meaning — It is as much a con- 
tempt of Court to say that judiciary has 
lost its independence by reason of some- 
thing it is alleged to have done out of 
Court, as to say that as result of case it 
has decided, it is clear that it has ho 
independence or has lost what it had 

FB 4196 

** — —Defined FB 419fl 

** Leave to appeal to Privy Council 

ought not to be granted FB 419flf 

Contract 

* —I llegal — Agreemant hit by 8. 23, 
Ooatraot Act — Money due under, oau- 
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4C!«{Btract Act 

ixqti be recovered by altering form of ao-, 
tion based on another agreement eon- 
neoted vTith first agreement 748 

Labour costs — Ohowka system and 

daily output system — Difference stated 

Whether there is variation or aban- 
donment of original contract depends on 
facts of each case 347c 

- — ^Variation of original contract — Onus 
of proving it lies on person who alleges 
it Uld 

Compromise of doubtful right is 

sufficient consideration 263f> 

Contract Act (9 of 1872) 

S. 16 — No domination of will — 

Belationship is not unequal 234a 

S. 16 — Independent advice — Par- 

danashin lady intelligent — Near relation 
to assist her — It cannot be said that she 
has no independent advice 2346 

(S. 16 — Fair bargain — Plea of unfair 

bargain must be specifically raised in 
plaint 234c 

S. 16 — Fair bargain — Circumstances 

at time of transaction and not subse- 
quent events are to be considered 234<f 

S. 62 — Loans independently of note 

— Creditor is not debarred from suing on 
original cause of action which arose out 
of same transaction as execution of note 

1026 

— ^ — S. 65 — Bond executed by minor — 
No misrepresentations as to being-nf age 
by minor — Suit for return of money — 
Plaintiff held could not get any relief 

1986 

S. 70 — Work done by contractor for 

company not gratuitously — In absence of 
settlement of any rate contractor- is en- 
titled to get reasonable rate 3476 

S. 73 — Though not recoverable 

either under Contract or Interest Act, 
Court can decree it for damages 347e 

— S. 73 — Interest pendente lite^n be 

awarded as damages 347/ 

* S. 178 (as before amendment of 

1930) — ‘ ‘Possession , ’ ’ meaning — Pledgor’s 
possession for limited purpose — Delivery 
of articles pledged to creditor, as secu- 
rity, is not valid pledge, 769 

Convercion 

Value at date of conversioiTTS re- 
coverable 396 

Defendant asserting non-existence or 

non-possession of articles — Plaintiff need 
not ask for delivery — Neither is "Court 
bound to order specific delivery 89« 


Conversion 

——Damages*— Non-delivery of specifie 
moveables— 'Damages can be assessed in 
execution — Assessment on footing of wiU 
ful neglect is not the only basis 39p 
Co-promisors 

—Two mortgagors jointly and severally 
liable — Deposit made under S. 83, T. P. 
Act, by both — No presumption as to- 
amount paid by each or that one paid- 

whole or part of it 728- 

Copyright 

Sale of first edition of book amounts- 

to assignment of interest in copyright 
until the last copy is sold SOS- 

Corporation 

It should not exceed or abuse its- 

powers — It must act in good faith ancC- 
reasonably 298(t‘ 

Co-sharer 

Third person in possession with ex*. 

press sanction of one co-sharer — Other 
co-sharers cannot eject him from whole 
land 646a 

Co-sharer not taking steps to take- 

possession from other co-sharers — He is- 
not entitled to mesne profits 478c 

Several persons entitled to succeed 

to property — Property belongs to them 
jointly — Possession of one is constructive- 
possession on behalf of all 2736- 

Denial of landlord’s title followed by 

decree of Court affirming such denial — 
Denial operates as forfeiture — But for khas 
possession, land must be proved to belong: 
to plaintiff — Plaintiffs and defendants co- 
sharers — No relationship of landlord and 
tenant — Defendant in possession of pro- 
perty — Plaintiff is not entitled to khaS' 
possession — His remedy is only to sue for 
partition 256- 

Co-sbarer entering into possession of 

share of other co-sbarer not as co=tenant 
but in denial of such right — Possession, 
cannot enure for benefit of other co- 
sharer 195a 

Sole possession by one tenant-in- 
common continuously for long period 
without any claim by another claiming, 
under other tenant-in-common — Actual 
ouster may be presumed 196c 

Mere sale by co-sharer of part of 

joint property does not amount to ad- 
verse possession 1446- 

Two proprietors having share in se- 
parate account in Taluk — Lease by them, 
and sale by lessee to one of them — Suit 
for khas piossession by other— Other pro- 
prietors are not necessary parties and he^- 
is entitled to khas pomession 9^ 
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* Suit for partition — Shares of parties 

not clear when suit instituted — Grounds 
of contest, substantial — No demand for 
partition nor objection to have it by de. 
fendants prior to 8uit~Substantial ques. 
tion of law and fact raised in suit— Order 
directing each party to bear bis own costs 
held proper 792/ 

* Taxation — Court always reluctant to 

interfere with taxing officer’s discretion 
— Specially so in question of mere quan. 
turn 723a 

Taxation — Application for review — 

Judge is entitled to consider taxing offi- 
cer’s findings 723& 

Court- fee* 

* Non-payment of — Amendment of 

plaint allowed — Plaintiff directed to give 
value of property and put in deficit 
court-fee — Non-compliance with order — 
Suit dismissed for default on rejecting 
permission to withdraw under O. 23, 
E. 1, Civil P. C. — Proper order is rejec- 
tion of plaint — Fresh suit is not barred 
by 0. 23, E. 1, 0. 9, E. 9 or O. 2, E. 2, 
Civil P. 0. 764a 

*• Non-payment of — Eejection — Plaint 

can be rejected even after registration — 
Eemand of suit after hearing by trial 
Court and appellate Court is of no mo- 
ment 7646 

* Eefund — Principle is that Govern- 

ment should not profit by mistake of liti- 
gant or Court 707a 

* Eefund — Legally stipulated fees 

paid — Court cannot by ordering refund 
under inherent power exempt litigant 
from statutory obligation — Cases under 
Ss. 13, 14 and 15, Court-fees Act, are 
however exempted 707o 

* Suit by 73 persons for declaration 

that each has raiyati jote interest in one 
out of 73 plots of land and for declara- 
tion that certain compromise decree was 
void— 73 groups of facts held had to be 
established, each group forming a dis- 
tinct and separate subject of claim and as 
such 73 separate amounts of court-fee 
should be paid 573 

— Mere form and language is not final 
test— Beal substance must be looked in- 
to 3385 

Question of— Proper court-fee de- 
pends on allegations in plaint 273a 
Suit by one of oo-sharers for parti- 
tion of his share — Allegation that he is in 
joint possession with defendants — Ad va- 
lorem fee need not be paid 273c 


C«ttrt-feM Act (7 of 1870) 

S. 4 — In matters of exemption, Ee- 

gistrar must refer matter to Chief Justice 

609a 

Ss. 4 and 19-H — Certificate granted 

under S. 4 is conclusive for certain pur- 
poses — It does not preclude Collector 
from applying under S. 19-H 5096 

S. 7 (4) (o) — Suit for restitution of. 

conjugal rights and injunction — Suit 
valued at certain amount by plaintiff for 
purpose of jurisdiction — Ad valorem 
court-fee should be paid on such amount ' 
— S. 7 (4) (o) and not Sch. 2, Art. 17 (6)f 
ap'plies 338a 

S. 7 (4) (c) — Declaration that cer- 
tain leases in respect of debuttar pro- 
perty are illegal and invalid and for pos- 
session of property — Value of - subject- 
matter is value of leasehold interests' 
created by leases and nOt value of pro- 
perties irrespective of leases 279^ 

S. 7 (4) (c) — Property sold by- 

widows subsequently acquired — Claim ta 
compensation by reversioners and pur- 
chaser — Appeal from decision of Presi- 
dent is not appeal against order relating 
to compensation S. 7 (4) (c) applies 243 

S. 12 — Appellate Court can correct 

error in decision on matter of court-fees 
where first Court decides to detriment of 
public revenue 338a. 

Sch. 2, Art. 17 (6) — Suit for resti- 
tution of conjugal rights and injunction. 
— Suit valued at certain amount by plain- 
tiff for purpose of jurisdiction — Ad valo- 
rem court-fee should be paid on such 
amount — S. 7 (4) (c) and not Sch. 2, 
Art. 17 (6) applies SSSa 

Sch. 2, Art. 17 (6) — Art. 17 (6> 

should be construed strictly — Suit for 
restitution of conjugal right does not 
come under this 338d 

Criminal P. C. (S of 1898) 

General Act inconsistent with spe- 
cial Act — Former is inapplicable 281a 

S. 54 (7) — S. 23, Extradition Act 

applies only where TOrson has been ar- 
rested under S. 64 (7) not only without 
warrant but also without Magistrate’s- 
order 122a 

Ss. 70, 71 and 134 (2) — Procedura 

under S. 134 (2) ' can be resorted to only 
if summons cannot be served in mannef^ 
laid down in Ss. 70 and 71 251 

S. 103 — Search lists — Proseontioik 

should prove case with regard to different 
terms severally — They should separately ■ 
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and consecutively number different items 
of property FB 184a 

Ss. 134 (2), 70 and 71 (2) — Proce- 
dure under S. 134 (2) can be resorted to 
only if summons cannot be served in 
manner laid down in Ss. 70 and 71 251 

S. 143 — Order without drawing up 

proceeding, without taking evidence and 
without giving opportunity to opposite 
party to substantiate his case is illegal 

108(2) 

S. 145 — Court should take into con- 
sideration present possession — Order in 
previous proceeding under S. 145 will 
iioi bar initiation of fresh proceeding 

494 

S. 147 (2) — Mandatory orders for re- 
moval of fence cannot be passed under 
S. 147 (2) 454a 

S. 154 — Telegram to Police Inspec- 
tor is not first information report — But 
it cannot be excluded from evidence 403 

S. 159— Enquiry held not by officer 

suggested by Magistrate does not by 
itself make submission of charge sheet 
illegal or irregular 731 

S. 162 — Complainant’s statement to 

investigating officer indentifying accused 
is inadmissible 311a 

S, 196-A — Consent obtained subse- 
quent to initiation of proceedings — Ac- 
cused not prejudiced — Defect is technical 
and does not make trial illegal 316a 

S. 197 (as amended in 1923) — For 

protection under S. 197 act itself must 
be done in pursuance of public office 176 

S, 222 (2) — Transaction means group 

of facts so connected together as to in- 
volve certain ideas, viz. unity and con- 
tinuity and connexion — Illicit opera- 
tions by cashier in one year may be 
treated as one transaction 3125 

Ss, 235 (l) and 234 — Offence of 

misappropriation in respect of several 
items may be joined with charge of fal- 
sification which is one of series of acts 

312a 

•1' ^247 and 403 — Summons case — 

Summons issued to accused — Complain- 
ant absent on hearing date — Acquittal of 
accused — Subsequent complaint is bar- 
red by S. 403 — Trial commences when 
Magistrate takes cognizance under S. 190 

491 

S. 274 (2) — Trial by jury— -11 out of 

18 jurors absent though duly summoned 
— Held trial with 7 jurors was not 
illegal SB 407a 


1986 Calcutta 

Criminal P. C. 

S, 297 — Charge to jury — Direction 

about reasonable doubt should be at end 
of charge or in its appropriate place — • 
Merely to name several witnesses by 
their numbers without discussing their 
evidence is not sufficient 534 

S, 297 — Judge can decide question 

of voluntariness of confession in its bear- 
ing on admissibility — Jury are also en- 
titled to decide independently of the 
Judge whether confession was voluntary 
when considering weight of confession 

308a 

S, 298 — Summing up of evidence — 

Heads of charge should be recorded — 
Mere omissions or misdirections are not 
sufficient to have verdict set aside 316 

S, 298 — Evidence so weak as to make 

guilt of accused doubtful — Omission to 
direct jury to give benefit of doubt to ac- 
cused may be misdirection prejudicing 
accused 31c 

S. 301 — Jury adding to their verdict 

finding of fact — This by itself does not 
make verdict bad in law — It is enough if 
it is complete and ‘exhaustive 3 l 6 |f 

S, 307 (3) — High Court has ample 

power under S. 307 (3) to order retrial 
where there has been no proper or 
adequate trial FB 184c 

S. 337 — Special Magistrate has power 

to tender pardon to accused person 2816 

S, 337 (3) — Detention in custody of 

approver must end with trial — There is 
no question of proceedings in appeal 545 

S, 342 — Case triable by Sessions 

Court — Omission to examine accused in 
committing Court is not disregard of 
mandatory provision — Such provision ap- 
plies only to Sessions Court 605 

S. 342 — Statement of accused 

amounting to plea of guilty — Court should 
record exact words used by accused 489a 

S. 350 (l). Proviso (a) — Trial by two 

Magistrates and one recording deposi- 
tions — Bench dissolved and case heard 
again by Magistrate who recorded deposi- 
tions — No new trial can be claimed— 
S. 350 only refers to case where Magis- 
trate sitting singly is succeeded by an- 
other Magistrate sitting singly 287a 
^ 30 ^ — Statement of accused before 
Magistrate — Statement beginning by say- 
ing that he was guilty — Body showing 
accused meant not guilty of crime but of 
handing letters to detenu — Statement 
held no confession of guilt but amount- 
ing to assertion of innocence — Duty of 
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Magistrate to explain law to accused 

681a 

* S. 367 — If appellate Court can gather 

from judgment of lower appellatjS Court 
what its decision is, that is sufiBcient — 
S. 367 must be interpreted reasonably 

316c 

S. lOS-^Summons case Summons 

issued to accused — Complainant absent 
on hearing date — Acquittal of accused — 
Subsequent complaint is barred by S. 403 
— Trial commences when Magistrate takes 
cognizance under S. 190 ' 491 

S. 403 — Prosecution for conspiracy 

and trial — Subsequent prosecution for 
different conspiracy though some of mem- 
bers same as before is not barred under 
S. 403 sieh 

S, 423 — Assistant Sessions Judge 

finding accused guilty of one charge but 
acquitting them on other charges in ac- 
cordance with opinion of jury — Sessions 
Judge on appeal setting aside conviction 
but ordering retrial on all charges — Ee- 
trial cannot be ordered in respect of 
charges of which accused were acquitted 

120 

S, 439 — High Court will not enable, 

in exercise of revisional power, guilty 
persons to escape on basis of unsubstan- 
tial technicality 3166 

S. 439 — A finding that conspiracy 

existed arrived at by lower Courts is bind- 
ing on High Court 316^ 

S. 439 — Evidentiary value of ac- 
counts — Question is one of fact 316i 

S. 488 — “Child” means person who 

is incompetent to enter into any con- 
tract — Person below 18 is child 488 

S. 494 — Withdrawal of prosecution 

must be with consent of Court — Section 
is not intended to be used by prosecu- 
tion to get evidence of accused against 
co-accused 473a 

Ss. 494 and 337 — Prosecution with- 
drawn — Fresh complaint — Evidence of 
accused in original prosecution is admis- 
sible but is not entitled to weight with- 
out corroboration 473c 

S. 514 — Person denying execution of 

bail bond — Without evidence proving 
execution by him, Magistrate cannot 
order forfeiture 336(l) 

S. 514 (5) — Accused absconding but 

re-arrested — Amount of surety forfeited 
excessive — Portion of penalty may be re- 
mitted 246 


2t 

Criminal Trial 

Burden of proof — Prosecution must- 

prove case, statement or evidence by ac- 
cused apart 6786' 

Murder case — That eye-witnesses 

not disposed at first to disclose what 
they knew is no ground to discredit their 
evidence 591a 

Barring of fresh complaint — Com- 
plaint disclosing several offences — Ac- 
cused summoned for one of offences ac- 
quitted — Fresh complaint in respect of 
other offences is not barred 571 

Person should not be convicted of 

offence with which he has not been 
charged or tried — Nor will High Court 
do this in exercise of its appellate powers 

SB 6&ld 

Confession — Eetracted — Court can- 

look at it though it cannot be given same 
credence as to unretracted one SB 561e 
Cross-cases— Magistrate hearing evi- 
dence in each case separately — Same 
argument for both cases and one judg- 
ment delivered — Held trial, though 
irregular, did not cause prejudice to- 
accused 54$ 

Sentence — Imprisonment in default 

of payment of fine — Payment not made 
and imprisonment begun to be served — 
Order of Court to realize amount of fine 
by execution against property of defaul- 
ter held proper 546- 

v> Approver’s evidence — Nature and 

extent of corroboration necessary ex- 
plained— 'Duty of Court indicated — Ac- 
cused can be convicted upon uncorro- 
borated evidence SB 513a 

■ Approver's evidence — Independent 

evidence that accused are members of 
conspiracy — Whether corroboration of 
approver’s evidence is sufficient is im- 
material SB 5136^ 

Defence alibi — Witness to prove it 

must be called by accused who takes, 
such defence—Such evidence must be 
tested by cross-examination by Crown 

SB 513a 

Accomplice — Evidence of accom- 
plice should be received with greatest' 
caution 4736^ 

Prosecution withdrawn — Fresh com- 
plaint — Evidence of accused in original 
prosecution is admissible but is not en- 
titled to weight without corroboration 

473a 

Trial by jury-“Charge under S. 30ii 

— Accused found guilty by unanimous* 
verdict of jury---Judge disagreeing with 
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•Criminal Trial 

it and making reference to High Court — 
'Convicted persons should be held in 
«U8tody' pending final decision of High 
Court SB 407i 

— 1 — Evidence of test identification is ad- 
missible under Evidence Act, Ss. 155 and 
167 and otherwise also — Obiter 3116 
— Jury should consider and weigh all 
evidence — Question of reliability of evi- 
dence is for jury 308d 

Great suspicion against accused — 

Nothing inconsistent with possibility of 
accused’s story being true — Accused 
should not be convicted 3046 

Search lists — Prosecution should 

prove case with regard to different terms 
severally — They should separately and 
consecutively number different items of 

property FB 184a 

- — Capital case — Evidence should be 
led in sufficient detail and with due 
regard to sequence of events FB 1846 

Eetrial should not be ordered too 

lightly FB 184d 

Stay — Civil and criminal proceed- 
ings— Issues in criminal case likely to be 
included in issues in civil Court and 
possibility of conflict of jurisdiction — 
Criminal proceedings should bo stayed 

182 

Accused is entitled to be considered 

innocent both during preparation of trial 
and during hearing of case 101a 

Interview — Advocate of accused is 

■entitled to have confidential talk with 
accused however groat crime may be — 
No police officer should be present with- 
in hearing — But advocate should not act 
as go-between to facilitate improper 
•communications with other undetected 
criminal associates of accused 1016 

Crown 

Lakheraj lands — Bight of Govern- 
ment to assess to Government revenue is 
barred by lapse of 60 years 368e 

Crown Grants Act (15 or 1895) 

■ '""S. 2 — Lease granted by Government 

in khas mahal is not Crown grant— Gov- 
ernment is merely landlord — Transfer 
by lessee of leasehold held in khas mahal 
pendente lite — S. 62, T. P. Act, applied 

746 

Custom 

'Custom or usage separately brought 

to Court’s notice — Courts may hold cus- 
tom or usage as introduced in law with. 
«at proof thereof in each case 702(/ 
——'•Hindus of Sylhet have right of pre- 


Custom 

emption — No evidence is necessary for 
proving such custom as it has received 
judicial recognition 17 

Customary rights 

— - Villagers having certain legal rights 
for long time — Court should defend and 
enforce them 201c 

Dangerous Drugs Act (2 of 1930) 

Scope — Conspiracy punishable under 

S. 120-B, I. P, C. and Opium Act formed 
before 1930 but continuing to exist subse- 
quent to passing of Act — Beferenoe can 
be made to Act of 1930 in charge and 
sections in it can be applied 316/ 

Debtor and Creditor 

Appropriation — Award of, as damages 

— Creditor cannot appropriate payment 
towards interest — Payments made by 
executor should be deducted from princi- 
pal 39« 

Decree 

Amendment — Though Court has 

power to amend decree without giving 
notice to party, it would be unfair to do 
so 619(r 

Decree capable of being amended by 

Court — Proper course is to apply for 
amendment and not to file appeal 6196 

Amendment — When decree can be 

amended stated 6l9c 

Construction — If judgment includes 

costs, it implies costs allowed by rules — 
If costs which 'are not permissible are 
included in decree, Court should correct 
decree 619a 

Instalment decree — Even Small 

Cause Court should give reasons for 
granting instalments — Condition of debtor 
and other circumstances like date of 
loan, amount, instalment etc., should be 
considered — Interest of creditor also 
should be guarded 5596 

Validity — Decree not drawn up on 

non-judicial stamp paper — Non-judicial 
paper subsequently annexed defaced and 
names of parties and cause title of case 
put down“-“Decree is in order and decree 
can be executed 125a 

Deed 

Construction—* Surety bond — Oper- 

ative part of guarantee is liable to be 
controlled by recitals where latter are in- 
consistent therewith — But not covenant 
of indemnity 817c? 

Construction — Intention must be 

gathered from document as it stands — 
All clauses should be taken together— 
Form is very delusive guide— Covenant 
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uaposing liability mnst be strietly con. 
'etrued 659a 

- — Construction — Document headed 
^‘agreement,’ — No vernacular word cor- 
•responding to “rent” in body of document 
— Plaintiff in khas possession of property 
in question before transferring same to 
defendant by document— Document held 
ilease 638a 

Construction — Test — Lease of tank 

—True test as to whether lease is for 
agricultural purposes or not is to see whe. 
ther primary object was lease of tank or 
of land surrounding it for purposes of 
agriculture 6386 

Construction — Unregistered mort- 
gage-deed — Moveables and immov- 
ables hypothecated — Held ‘moveable’ 
was not confined to machinery but to all 
'moveable property mentioned in mort- 
gage-deed 388 

Construction — Same words used in 

heading and body of document 'must have 
-same meaning 368c 

Eeoital in deed to which person is 

not party is not evidence against him 

368» 

— — Kabuliyat — Consideration need not 
appear on face of deed itself — Oral evi- 
dence to show that real consideration is 
settlement of doubtful rights is admis- 
sible 368p 

Admissibility — Suit for khas posses- 
sion of land on establishment of title — 
Defendant claiming it as belonging to his 
homestead — Documents of purchase of 
homestead by defendant and his predeces- 
sors in title are admissible — Absence of 
.proof of possession affects only weight 
and not admissibility 367 

Patta— Construction — Land demised 

stated to be three bighas in patta — Les- 
see held not entitled to 26i bighas on 
strength of this patta 286 

Divorce 

Person charged with adultery — 

Application for leave to intervene should 
be made by summons supported by affi- 
davit 456 

'Easement 

Public right of way claimed over 

dand of private owner — Evidence must 
be taken as a whole in presuming inten- 
tion to dedicate land for public use — 
Mere fact of long user is not sufficient 

4136 

” ' Public highway — ^That it must begin 


Easement , 

and end in public place is not sina quia 
non 413o^ 

Prescription — Bight of way — Open 

and peaceable enjoyment for over 20 
years is necessary — Mere discontinuance 
of user is not interruption *or abeyance 
of enjoyment of right, even though such 
cessation occurs while right is being ac- 
quired 282 

User — Court can infer grant from 

immemorial user alone when user is open, 
as of right and without interruption 253 
Easements Act (5 of 

S. 4 — Prescriptive right as an ease- 
ment to use land as burial ground cannot 
be acquired — Such right is not easement 
— Bight to cremate dead bodies is also 
similar 357a 

Ejectment 

Suit for — Plaintiff must succeed on 

strength of his own title 6466 

Election 

* District Judge can inquire into vali- 

dity of nomination ' paper, irrespective of 
Dist. Magistrate’s or Chairman’s decision 

773a 

Judge can review his judgment in 

view of B. 6 of rules of procedure relating 
to election petitions 773c 

Electricity Act (9 of 1910) 

Fiscal enactment — Benefit of doubt 

should be given to those who might bo 

prejudiced by exercise of powers 298c 

S. 24 — Licensee cannot discontinue 

supply to premises whose charge has been 
paid — Clause in agreement that he can 
do so if default is committed by consumer 
for any other premises is inconsistent 
with Act 2986 

S, 24 — Power to discontinue is power 

given in addition to right to realize ar- 
rears — Opportunity to pay off arrears 
should bo given before cutting off con- 
nexion 298<J 

S. 24 — Supply should be discontinued 

only as last resort after all formalities 
have been complied with 298c 

English Mortgage 

Mortgage of lease-hold property 

Express covenant for payment of rent 
and royalty by mortgagor — Mortgagee not 
to ask for money within certain period if 
mortgagor pays interest regularly— Mort- 
gagor entitled to remain in possession of 
mortgaged premises and to carry on col- 
liery business therein — Whole of right, 
title «Jnd interest of mortgagor held did 
not pass to mortgagee — Mortgage held not 
an English mortgage 6596 
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Equity^^ 

- Person seeking eqtiity shonld come 
with clean hands” — Partition of property 
by registered deed — Clause that one 
party shall not purchase holdings allotted ■ 
to another” — Each party breaking terms 
in clause — K bringing suit to set aside 
purchase by G in contravention of the 
terms — K held entitled to sue 'under the 
terms of the deed — K's violating terms of 
partition deed held no bar to enforce his 
legal claim 7786 

No positive law or local usage — Pri- 
vate property cannot be confiscated or 
destroyed wholly or partially 7 11c 

’—Question of legal rights — Equitable 
principle cannot be applied 2016 

-Principles of equity as applied in 

Courts of England should be applied in 
absence of law laying down different pro- 
cedure 33a 

Ectoppel 

* Estoppel is not cause of action — It 

is rule of evidence — It is not pure ques- 
tion of law 713c 

Patta describing status of grantor as 

raiyat at fixed rate and conferring heritable 
right on grantee — Eepresentatives of 
grantor accepting patta and basing claim 
for rent on it — They cannot subsequently 
treat heirs of grantee as trespassers 706 

Assignee of mortgage decree — Deed 

of further security in his favour contain- 
ing fresh covenant to pay money with 
higher rate of interest — Properties old 
and new sold under decree — Application 
for personal decree for surplus dismissed 
as being barred by time — Subsequent 
suit on personal covenant in deed of fur- 
ther security held not maintainable 596a 

Execution application — Ex parte find- 
ing that application is within time — Ap- 
plication dismissed both parties being 
absent — Subsequent application — Judg- 
ment-debtor can raise objection that first 
application is not within time 230 

Decree for rent — Anterior agreement 

not to execute decree proved — Execution 
by decree-holder taken and payment 
made by judgment-debtor to avert sale 
— Subsequent suit by judgment-debtor 
for injunction to restrain decree-holder 
from executing decree held not barred by 
waiver or acqueiscence on part of judg- 
ment-debtor as payments were made 
under compulsion of law 1776 

Evidence 

— Thak maps are evidence as to state 


Evidence 

of things at date of Permanent Settle^ 
ment 368^' 

■^—Becital'indeed to which person is not 
party is not evidence against him 368« 
Appellate Court — Credibility of wit- 
ness turning on demeanour — Appellate 
Court can come to different conclusion 
only under exceptional circumstances — 
But appellate Court may differ from trial 

Court under other circumstances 80a 
Evidence Act (1 of 1872) 

8s. 8 and 27 — Joint acts of several. 

persons sought to be proved for inference 
to be drawn from such conduct by Court 
— Evidence should be led with some de- 
gree of particularity — Principle applies 
to evidence relevant under S. 27 also 

FB 184(? 

Ss. 10 and 32 (3) — Charge under 

Penal Code, Ss. 420 and 120-B — Insur- 
ance company induced to accept proposal 
by securing false medical report — State- 
ment by doctor, though may be inadmis- 
sible under S. 32 (3), would be admissible 
under S. 10 26 

S, 13 — Suit for khas possession of 

land on establishment of title — Defen- 
dant claiming it as belonging to his home- 
stead — Documents of purchase of home- 
stead by defendant and his predecessors 
in title are admissible — Absence of proof 
of possession affects only weight and not 
admissibility 367 

S. 27 — Joint acts of several persons 

sought to be proved for inference to be 
drawn from such conduct by Court — 
Evidence should be led with some degree 
of particularity — Principle applies to evi- 
dence relevant under S. 27 also FB 184o 

Ss. 32 (3) and 10 — Charge under 

Penal Code, Ss. 420 and 120-B — Insur- 
ance company induced to accept pro- 
posal by securing false medical report — 
Statement by doctor though may be in- 
admissible under S. 32 (3) would be ad- 
missible under S. 10 26- 

S. 44 — S. 44 has no application tO' 

proceedings under Civil P. C., S. 73 

FB 2906 

S. 72 — Kabuliyat — Consideration. 

need not appear on face of deed itself — 
Oral evidence to show that real consi- 
deration is settlement of doubtful rights- 
is admissible 368p 

S. 73 — Judge presiding cannot dele- 
gate to another Magistrate not sitting as- 
Court to take writing from accused — 
Obiter 308& 
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Evidence Act 

-S. 73.-^ Applicability of S. 73 to ac- 
cused person doubted {LorUWilliams, 
Jachy holding contra) Obiter * 308c 
'S. 101 — Life estate granted by agree- 
ment by B to his adoptive mother — Dis- 
possession of latter — B predeceasing mo- 
ther — A adopted by B's widow — Suit by 
A after attaining majority of declaration 
of title and recovery for possession on 
ground of dispossession of grandmother 
— Held Art. 142 and not Art. 140, Limi- 
tation Act applied — Onus of proving date 
of attaining majority held was on A 228a 
S. Ill — “Active Confidence” — Inter- 
pretation — Words “active confidence” in 
S. Ill indicate that relationship between 
parties must be such that one is bound 
to protect interest of other;'in order that 
law may be really protective words 
should receive wider interpretation 671c 
S. Ill Gift to person standing in 
fiduciary relationship to donor — Donee 
is bound to prove good faith of transac- 
tion This can be proved by showing 
that donor had independent advice or 
other circumstances sufficient to estab- 
lish good faith 671<^ 

— S. 114 — Presumption — State of 
things found to exist at particular time 
Presumption is that it continues — No 
rule of evidence for presumption back- 
wards exists 702d 

S. 114 — Party can refrain from pro- 
ducing evidence — Other party may then 
apply for its production — Else adverse 
inference cannot bo drawn from non- 
production 39 (i 

S. 114, III. (a) — Stolen property 
found in possession of accused after six 
months — Presumption of theft and of 
knowingly possessing stolen property by 
accused is weakened to stage of mere sus- 
picion 680 

* S. 114. III. (b) — Approver’s evidence 
— Nature and extent of corroboration 
necessary explained — Duty of Court indi- 
cated — Accused can be convicted upon 
uncorroborated evidence SB 513a 

S. 116 — Man acting in certain way 
— He cannot be heard to say for his be- 
nefit that he acted wrongfully — Person 
depositing money in minor son's name in 
post office — Death, of minor — Father can- 
not subsequently say in order to avoid 
duty while applying for letters of admi- 
nistration that he did so in order to 
escape income-tax — Letters of Adminis- 
tration 509c 


Evidence Act 

S. 115 — Doctrine of estoppel — Essen- 
tials pointed out — Held on facts, there 
was estoppel 4815 

S. 116 — Suit for rent or ejectment — 

Eelationship of landlord and tenant al- 
leged — Plaintiff need not set out his own 
title 3681 

S. 116 — Estoppel under, is estoppel 

by contract 368w 

— ' — S. 116 — Lessee cannot dispute les- 
sor’s title without first surrendering pos- 
session 368q 

V ^ j ^33 — Approver’s evidence — 

Nature and extent of corrobferation neces- 
sary explained — Duty of Court indicated 
— Accused can be convicted upon uncor- 
roborated evidence — Criminal Trial 

SB 513a 

Ss. 155 and 157 — Evidence of test 

identification is admissible under Ss. 155 
and 157 and otherwise also — Obiter 3115 

Execution 

Application for execution filed be- 
yond time — Part payment out of Court 
alleged to save limitation — Notice issued 
on judgment-debtor for objections — On 
date fixed for hearing decree-holder not 
taking steps and application dismissed for 
default — Subsequent application for exe- 
cution — Judgment-debtor can raise ques- 
tion of limitation as there W'as no adjudi- 
cation impliedly or expressly on such 
question of limitation 664a 

Satisfaction of decree entered — De- 
cree-holder can re-open proceedings on 
proper case being made out 645 

Step-in-aid — Application for trans- 

^fer of decree from one Court to another 
for execution is step-in-aid 640 

Decree binding — Execution Court 

should not consider whether decree is 
right or wrong 631d 

Amendment — Court which passed 

decree executing it — Decree can be amen- 
ded in execution — But if decree is con- 
firmed or reversed and superseded by 
decree of appellate Court, only appellate 
Court can amend it. 619d 

Application registered — Court can 

receive list of immovable properties even 
subsequently if giving list is in time 614a 

Sale proclamation drawn after notice 

to judgment-debtor or judgment. debtor 
knowing terms of proclamation — He can- 
not urge, after sale, that property is 
described wrongly or undervalued 614^ 

Proclamation — Valuation — Heavil^i 

ei 3 icumbered properties — Value in un- 
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Execution 

'encumbered estate, less encumbrances 
should not be taken as correct value 614c 

Parties agreeing that money due 

-shall be realised by execution — Court 
- can proceed by way of execution 596c 

Decree binding — Decree altered by 

agreement of parties regarding mode of 
j payment — Execution Court is bound to 
give effect to compromise 596d 

^Decree for rent — Execution Court 

-cannot compel decree-holder to proceed 
sgainst tenure in arrears in first instance 

544 

Execution of void decree — Solenama 
iiled by judgment-debtor and agreed to 
by decree-holder and recorded by Court 
• ‘Can be enforced by execution 418 

Sale in execution of decree — Sale is 

not void but only voidable — Unless sale 
is set aside, judgment-debtor cannot have 
his title declared 356a 

Notice under O. 21, R. 22 to judg- 
ment-debtor — He not appearing on such 
-date — Further rule issued for attaching 
..property fixing certain date — Judgment, 
'debtor appearing on such date and taking 
..plea of limitation — Appeal from latter 
rule not then barred — Held rule of con- 
structive res judicata did not apply by 
judgment-debtor not appearing on date 
mentioned in notice 306 

Decree binding — Application for 

rateable distribution — Court has no 
.power to inquire as to whether decree is 
a proper or bona fide one — Remedy of 
aggrieved judgment-creditor is under 
S. 73 (2) — In distributing assets, Court 
-acts in administrative and not judicial 
capacity : 16 J 0 795 ; 22 I G 407 and 
11 Gal 42, Overruled FB 290a 

Decree binding — Decree for khas 

.possession of certain plot — It cannot be 
-changed in execution 245a 

Decree-holder getting symbolical 

^possession — No objection — Subsequent 
execution application of decree for actual 
.possession is not competent 2456 

— ^ — Execution application — Ex parte 
finding that application is within time — 
Application dismissed both parties being 
absent — Subsequent application — Judg. 
-ment-debtor can raise objection that first 
application is not within time 230 

Agreement anterior to passing of 

-decree cannot be set up in proceeding for 
'Execution of decree — But a party can 
restrain by injunction decree-holder from 


Execution 

executing decree for breach of obligation 
under such anterior agreement 177a 

Decree for rent — Anterior agreement 

not to execute decree proved — Execution 
by decree-holder taken and payment 
made by judgment-debtor to avert sale — 
Subsequent suit by judgment-debtor for 
injunction to restrain decree-holder from 
executing decree held not barred by wai- 
ver or acqueiscence on part of judgment- 
debtor as payments were made under 
compulsion of law 1776 

Prayer for attachment and sale'of 

judgment-debtor's properties described in 
petition — Sale of such properties and 
decree partly satisfied — Application to 
file fresh list of properties granted and 
such list filed but beyond period of limi- 
tation — Held, such application was not 
one for execution nor one made in pend- 
ing execution and as such did not save 
limitation — Held further original appli- 
cation was not pending 143 

Execution of money decree — Court 

cannot in absence of special circumstan- 
ces insist that decree-holder should pro- 
ceed only against property — But under 
certain circumstances Court must not 
allow decree-holder to have process for 
arrest and detention of judgment-debtors 

127 

Executor 

De son tort — No liability for general 

account unless whole is received If 
wrong-doer, liability arises for loss whe- 
ther due for negligence or not 396 

De son tort — Possession is not 

necessarily of wrong-doer — Intention re- 
garding acts is to be considered 39(3 

Release or compounding of debts — 

For being excused he must prove that 
he acted honestly and reasonably 39j 

De son tort — Interest — Debt carry- 
ing interest — Executor de son tort rea- 
lizing debt is liable for interest 391 

De son tort— Appropriation — Rule 

of, does not apply to fiduciary relation — 
Executor de son tort cannot therefore re- 
mit any debt due to beneficiary and give 
preference to his own dues 39??t 

De son tort — Live-stock not deli- 
vered — No explanation ' for non-delivery 
•“"He is not entitled to feeding charges 
while delivering same to owner 39tt 

Deson tort — Re-imbursement — He is 

entitled to get deductions for inoome-tal 

39g 
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Extradition Act (15 of 1903) 

Construction — Sections with refer- 

<ence to procedure must be construed 
'Btriotly in favour of subject 122a 

S. 10 — Surrender of fugitive crimi- 

nals — Warrant is necessary for procedure 
■under S. 10 1226 

S. 23 — S. 23 applies only where per- 
son has been arrested under S. 5i, Crimi- 
nal P. C., seventhly, not only without 
warrant but also without Magistrate's 
■order 122c 

JFiahery 

~~Right of fishing in non-navigable 
trivers is not in Crown but is in riparian 
.proprietors — Government has right to 
.fisheries in large navigable rivers only 

399a 

Several fishery — Eight must be 

^founded upon grant of Government — 
'Government’s right does not depend on 
ownerships of soil but on navigability of 
stream — Grantee can follow shifting 
channel of navigable river even though the 
channel passes over land of private per- 
son 3996 

Plaintiff having several fisheries — 

Current from plaintiffs river introduced 
l)y District Board to non-navigable done 
— Riparian proprietors who held done 
’before have their rights unaffected even 
after blind stream becomes flowing chan- 
nel 399c 

Fraud 

Party alleging it must prove that he 

was deceived into action by that fraud — 
Bond executed by minor — No evidence 
that he held himself out as being of age 
Held there was no deception by mis- 
representation 198a 

Grant 

Noabad land — Government has right 

to settle it with anybody — Fact of pre- 
vious possession is generally taken into 
account in so doing — Even if Govern- 
ment comes to wrong conclusion on ques- 
tion of possession, settlement confers 
title only on grantee 209 

Guardian and Ward 

* Money due to minor under decree 

— Certificated guardian cannot receive 
decretal money out of Court and give 
valid discharge 6316 

Guardians and Wards Act (8 of 1890) 

Ss, 47 (l) and 7 (l) — Interlocutory 

order — Application for being appointed 
guardian — Court refusing application but 
keeping case pending for considering ap. 
pointment of Court of Wards or other 
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Guardians and Wards Act . ' i ^ 

guardian — Order is interlooutoty and 

hence not appealable ^23 

Hindu Law * 

Adoption — Authority — ' Widow’d 

authority is not extinguished by her first 
adopted son attaining competency before 
death — Power is not exhausted at death 
of such son 7166 

Adoption — Anti-adoption agreement 

by adoptive mother with natural father 
of adoptee — Agreement is valid apart 
from custom 702/ 

Alienation — Widow — Though alienee 

is not bound to see to application of 
money, fact of money being spent for 
such object may prove necessity 625a 

Alienation — Widow leasing property 

for 99 years to secure yearly sum for her- 
self and to discharge prior mortgage not 
for necessity — Intention of lady not to 
benefit estate but to spite reversioners — ? 
Lease held not binding on reversioner — 
But lessee held should be compensated 
for improvements effected which are in- 
separable from land 6256 

Alienation — Widow — Benefit of 

estate — Meaning — Bare idea to improve 
so as to increase income but not to pro- 
tect or preserve it is not sufficient to 
make transaction binding on reversioner 
{Obiter) 626e 

Alienation — Widow — Consent 

given when widow is alive by presump- 
tive reversioner who becomes owner on 
widow’s death can be regarded as effec- 
tive election 4956 

Alienation — Widow — Legal neces- 
sity — Eepresentation of existence of debt 
at the time of kobala is not sufficient 
proof 94 

Alienation by widow in favour of re- 
versioner for consideration — Part of 
consideration utilised for legal necessity 
— Alienation can be set aside by next 
reversioners, not unconditionally but on 
terms 206 

Debt — Promissory notes executed 

by manager in their own names for debts 
incurred for purposes of joint family — 
Suit on promissory notes — Other mem- 
bers impleaded and debt alleged to be for 
benefit of joint family business — Suit 
held to be not merely on promissory 
notes but on original consideration as 
well 102a 

Joint family — Payment by manager 

saves limitation of whole debt 6486 
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Hindu Law 

— Partition between husband and son 
—Wife is entitled to share though she 
herself cannot demand partition — On 
suit by son against husband for partition, 
wife gets right to claim her share and 
gets a beneficial interest in family pro- 
perty 131a 


— ^Partition — Institution of partition 
suit effects severance of status I31i 

Partition — Mortgage by father and 

son — Partition suit by son against father, 

1 mother and other members — Consent 
decree in partition suit and mother al- 
lotted certain share in property— Suit 
by inprtgagee against father and son be- 
fore decree in partition suit but mother 
not made party — Decree on mortgage — 
Application by mortgagee to implead 
mother also as defendant in mortgage 
suit dismissed — Suit tor declaration that 
mortgage decree is binding on her— Held 
it was not binding on her 131c 

Beligious endowment — Succession 

to Office of Shebait — Laying down rule 
differing from line of Hindu inheritance 
is invalid 284a 

Eeversioner — Long lease executed 

by widow to spite reversioner — Know- 
ledge of reversioner that property was 
to be sublet and about construction raised 
by lessee on property — These alone held 
not sufficient to constitute estoppel 625(i 

Succession — Daughter’s unchastity 

bars her from inheritance — Daughter 
living with another man as his mistress 
is unchaste, even though she does so 
for long time 144a 

Surrender — Doctrine has basis in 

Smritis — It is not evolved by Courts on 


principles of jurisprudence 689Z> 

*' Widow — Surrender — Insignificant 

part of estate left out — Terms of the 
surrender substantially indicating to pass 
entire estate— Surrender is valid 689a 

* Widow' — Widow's estate is not life 

estate but one of inheritance to herself 
and her husband's heirs — Her power to 
alienate estate for term not exceeding 
her life-timh is not absolute — She 
can alienate for her own life but aliena- 
tion is questionable by reversioners if 
widow surrenders estate 689c 

** Widow — Surrender — Consequence 

of — Logical consequence of surrender is 
that prior alienations by widow in 'excess 
of her powers are challengeable imme- 
diately after surrender — Alienee takes 
yisk — Object of Hindu law is to prevent 


Hindu Law 

improper alienations by limited owner— 
Alienee without inquiry as to necessity 
takes risk in case estate is surrendered 

689dr' 

""" Widow — Surrender — Alienation by 

widow in excess of her powers— Subse- 
quent bona fide surrender — Eeversioners? 
can challenge alienation at once 689c^‘ 

Widow — Surrender can be effected 

even when estate is taken by female 689/' 

* Widow Surrender by widow in 

favour of next reversioner — Surrender to- 
be effective there must be complete self- 
effacement of widow — Mere device to - 
divide estate between reversioner and 
widow will not pass good title to rever- 
sioner 20a 

Will — Benign construction should 

be used — Intention of testator should be- 
given effect to 284i 

Impartible Estate 

Whether holder can burden estate * 

with liabilities under contract entered 
into by him personally — Quaere 39i; 
Income-tax Act (11 of 1922) 

S. 10 (2) (vi) — Letting out press at 

rent is business— Lessee is liable only for 
repairs and not for depreciation — Owner 
can claim allowance for depreciation 344 

Indian and Colonial Divorce (Jurisdiction)^ 
Act (1926) 

S. 1 (4), Eules under, E. 9— Per- 
son charged with adultery — Application 
for leave to intervene should be made by 
summons supported by affidavit 456' 

Indian Christian Marriages Act (15 of 1872)> 

S. 38 — Section governs schedule — 

Space for age need not be filled 678a 

Inherent powers 

S. 151, Civil P. C., confers no new 

power but empowers Court to make ne- 
cessary orders for justice and prevention 
of abuse of process— Court cannot exone^ 
rate litigant from obligation under statute- 

7075^ 

Insolvency 

Appeal — Abatement — Application^ 

for discharge dismissed — Appeal — Heirs 
of one of deceased creditors not brought 
on record — Appeal abates as a whole — 
If receiver is on record, it does not abate 

644a 

Annulment of transfer — Application 

for adjudication admitted and opposite 
party appointed interim receiver— Before 
order of adjudication is made, Court can- 
not inquire under S. 4 of Provincial In- 
solvency Act, whether transfers made to^ 
third persons are genuine or not 658 » 
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Interim receiver ^Order to him to 

•enter upon third person's property is not 
one under Provincial Insolvency Act, 
S. 4 5586 

Application by Eeceiver in insol- 
vency that certain mortgaged property 
in custody of Court through Eeceiver 
appointed by Court be made over to him 
a:ejected — No appeal lies 460a 

Mutual dealings between insolvent 

and creditor — Execution — Set off — Ac- 
count has to be taken of what is due from 
one to other in respect of such mutual 
dealings — {Obiter) Mutual dealings in- 
clude claim for unliquidated damages 
also . . ‘ 2256 

Petitioning creditor inadvertently 

omitting to include security '—Proceedings 
need not be wholly set aside 84a 

Interest 

Though not recoverable either under 

Contract or Interest Act, Court can de- 
cree it for damages 347^ 

Interest pendente lite can be award- 
ed as damages 347/ 

Cessation of — Creditor putting pay- 
ment beyond debtor’s power — Interest 
‘Ceases— 'But mere appointment of receiver 
‘ or temporary injunction does not make 
interest cease . 39r 

Award of, as damages — Creditor can- 
not appropriate payment towards interest 
— Payments made by executor should be 

• deducted from principal 39^ 

Interpretation of Statutes 

Eeference to another statute — It is 

not always safe to interpret particular 
statute with reference to provisions con- 
tained in another statute 7326 

Eetrospective effect — Law as it exists 

on date of commencement of suit must 
^decide rights 5416 

Statutory enactments are less elastic 

than common Law principles 316gr 

Introductory note can bo referred 

■ only where section is ambiguous 304a 

Fiscal enactment — Benefit of doubt 

should be given to those who might be 
. prejudiced by exercise of powers 298c 
Marginal notes when^ inserted by or 

• under authority of legislature can be re- 
ferred to 2876 

General Act inconsistent with special 

Act — Former is inapplicable 281a 

Judge should apply law to all cases 

which appear to be comprehended within 
the express sense of law or within the 
•consequences thereof 296 
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Jurisdiction ’ ^ 

Civil Court — Assessment made intra 
vires by Collector — Civil Court has no 
jurisdiction to touch it — Collector asses- 
sing person as tenure holder — Civil Court 
has no jurisdiction to say that he is cul- 
tivating ryot for purposes of Cess Act — 
The only remedy of aggrieved person is 
under Cess Act 634a 

Small Cause suit — Suit filed as Small 
Cause suit — Munsif transferred and suc- 
cessor not having Small Cause powers 
appointed — Suit transferred to his Court 
Before commencement of hearing, Mun- 
sif invested with powers of Small Cause 
Court Judge to try such suits — Decision 
of Munsif is final and not appealable — 
Only revision is competent 556 

Special tribunal for determining cer- 
tain questions— Civil Court cannot take 
cognizance of such matters lOo 

Laches 

Court can pass supplemental order 

for shortening litigation — Delay not 
amounting to waiver or acquiescense does 
not deprive party of his remedies 39tA 
Land Acquisition Act (1 of 1894) 

5. 32 — Compensation — Money in- 
vested in securities 20 years before — It is 
not incumbent on President to direct re- 
investment 248a 

S. 32 — President should not exercise 
discretion unless he is moved by parties 
interested in compensation money 2486 

S. 32 — Compensation money can bo 

invested in purchase of lands presumably 
of same value and income as lands ac- 
quired — Interest of person for whom 
money is held in trust must be consi- 
dered 29a 

S. 32 (2) — Person incompetent to 

alienate — Expenses incidental to pur- 
chasing of property by way of investment 
of money deposited in respect of acquired 
land are payable by Collector 119 

Landlord and Tenant 

Stranger claiming right through ten- 
ant by purchase of tenancy — Nature of 
tenancy should be determined before de- 
claring stranger’s rights 786 

Tenant obtaining encroached land of 

third party by adverse possession — Land- 
lord obtains title to land — Hence land- 
lord is entitled to rent from tenant in 
respect of that land 771 

Remission of rent — Suit for declara- 
tion of custom — Landlord denying custom 
in oases of some tenants— Bight of all 
under custom is not barred by limitation. 



#0 Subject Index, 1986 Calcutta 


undlorJ and Tenant 

refasal being in some oases only — Suit 
under 0. 1, E. 8, Civil P. C., by some 
tenants for declaration of custom is niot 
barred 7446 

Tenant cannot terminate tenancy by 

repudiating tenancy — Such repudiation 
only gives landlord option to terminate 
tenancy — Tenant cannot urge in suit for 
rent that another person has superior ti- 
tle to land 609 

Notice — Two tenancies created, one 

by plaintiff alone in respect of his pro- 
perty and another by plaintiff and his co- 
owners in respect of joint property — No- 
tice to quit by plaintiff’s agent requiring 
tenants to vacate both — Notice held in- 
valid as regards latter property, but valid 
regarding former 677 

— " " Bent — Suspension of rent allowed to 
tenant on ground of dispossession in prior 
suit for rent — Subsequent publication of 
Becord of Eights in which tenants were 
marked as being in full possession of land 
— Subsequent suit for rent by landlord — 
Onus is on tenants to prove continuance 
of dispossession from earlier suit 554 

Tenant not misled into building 

structures which are not permanent — He 
is not entitled to compensation 54lc 

Tenant having lower status cannot 

acquire higher status by asserting to 
landlord’s knowledge for more than 12 
years 498a 

Non -transferable holding — Transfer 

— Landlord can use recorded tenant 4986 
— Landlord is bound to indemnify te- 
nant against disturbance 464 

Lease called chukani — Interest of 

tenant is only that of under-raiyat and 
not heritable — Held no occupancy right 
can be acquired by 12 years occupation 

462c 

—Several tenants — Denial of title by 
some of tenants in written statement is 
not sufficient to cause forfeiture of ten- 
ancy 393a 

Tenant denying landlord’s title can- 
not subsequently claim to be tenant 3936 

Mineral rights are in owner 368^ 

Bent free grant — Minerals will not 

pass to grantee in absence of express re- 
servation 3684 

Plea of eviction by title paramount 

— Conditions necessary stated — Forcible 
expulsion is not necessary 368o 

Bent issued out of land or covenant 

concerning rent is covenant which 


Landlord and Tenant 

touches land or runs with it — It can be* 
enforced against transferee of lease 368r- 

Denial of landlord’s title followed by. 

decree of Court affirming such denial — 
Denial operates as forfeiture — But for- 
khas possession, land must be proved to> 
belong to plaintiff — Plaintiffs and defen- 
dants cosharers — No relationship of land- 
lord and tenant — Defendant in possession, 
of property — Plaintiff is not entitled to 
khas possession — His remedy is only to- 
sue for partition 25&; 

Claim for additional rent on ground 

of excess area — Onus of proving that ten- 
ant is holding excess area is on landlord- 

210 ®. 

Bent — Claim for excess rent for ex- 
cess area — Plaintiff is entitled to benefit 
of presumption that standard of measure- 
ment prevalent when record of rights i». 
finally published is also standard at in- 
ception of tenancy — Presumption is re- 
butted by evidence of absence of uniform-- 
standard at time of inception 210c- 

Tenancy can be proved by oral or • 

documentary evidence 2026- 

Suit by tenant against trespasser for 

pos8es8ion““He need not prove terms of 
tenancy with landlord — It is enough if 
he proves that alleged landlord has ac- 
cepted rent from him 202c 

Tenancy already existing on date- 

when another tenancy created by land- 
lord on same land — Prior tenant party 
to suit for rent against subsequent tenant, 
and admitting liability to pay rent — 
General prayer in plaint for rent — HeldL 
second tenancy had no effect in law and 
landlord could not recover rent fromi 
tenants but that decree could be passed 
against prior tenant 193: 

^ Chukani right in Eangpur matures. 

into occupancy right if held for more-, 
than 12 years 149 

Bents— Lump rental tenancy — Deli- 
berate and forcible expulsion of tenant 
by landlord from part of demised pre- 
mises — Tenant is entitled to entire sus- - 
pension of rent till he is restored to pos- 
session 1346^ 

Land Tenure 

Lakheraj lands — Bight of Govern- 
ment to assess to Government revenue is 
barred by lapse of 60 years 368c^. 

Leate 

Construction — Tenant unable to ac- 
quire any right of transfer or any other 
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legal right under the kabuliyat — Tenancy 
created was tenancy-at-will” 783a 

-No reference to cultivation — No 

stipulation for payment of cesses— True 
purpose of lease preservation of rearing 
of fish — Grazing cattle on bank only sub- 
sidiary — Lease is for non-agricultural 
purposes, and is governed by Transfer of 
Property Act and not by Bengal Tenancy 
Act 638c 

Meaning — Held solenama in compro- 
mise decree was lease and inadmissible 
in evidence being unregistered 261a 
Legal Practitioner 

Attitude of pleader highly reprehen- 
sible showing lack of faith in Courts of 
justice — Case must be dealt with severely 

7426 

Professional misconduct — Giving 

false information to client held amounted 
to professional misconduct 547 

On premature threat from Bench, 

legal practitioner should protest then 
and there but should not take pusillani- 
mous attitude 231a 

Cost — Order of direct payment may 

be made in appropriate cases 168a 

Solicitor’s lien — English law princi- 
ples should be applied— 0. 21, Civil P. C., 
does not alter law as to solicitor’s lien 

1686 

Solicitor has lien over property re- 
covered or proceeds of judgment — Bona 
fide compromise between parties — Court 
will not interfere for preserving solicitor’s 
lien — But if it is collusive, Court will 
interfere — Meaning of ‘collusive’ explain- 
ed 168c 

Legal Practitioners Act (18 of 1879) 

S.- 12 — Pleader convicted under 

S. 17 (l). Criminal Law Amendment Act, 
and under Ss. 124-A, 153-A and 178, 
Penal Code — Convictions held implied 
defect of character and entailed severe 
action 742a 

S. 12 — Mere negligence however 

gross cannot amount to misconduct — But 
if accompanied by suppression of truth 
or deliberate misrepresentation, it is 
misconduct SB 484 

Legal Representative 

Decree against daughters for arrears 

of rent accrued due after death of last 
male holder — Daughters in enjoyment of 
profits — Daughter surrendering estate to 
reversioners — Liability under decree is 
personal liability of daughter and is not 
attachable to reversion unless tenure it- 
aelf proceeded against — Beversioners are 
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Legal Representative 

not legal representatives of daughter,, 
judgment-debtor, in respect of property 
sought to be sold, within S. 50,. 
Civil P. C. 7136^ 

Letters Patent (Calcutta) 

Appeal under — Civil P. C., and rules- 

under it apply to Letters Patent appeal 
also 356- 

01. 15 — Order refusing application 

for appointment of receiver is judgment 
^ 35aj 

Cls. 25 and 41 — ‘By any Court’ in 

Cl. 41 has reference only to original cri- 
minal jurisdiction of High Court 4776 

Cl. 41 — Judgment made by High. 

Court in criminal case on appellate sida- 
— High Court cannot grant leave to ap- 
peal to Privy Council 477a 

Cl. 41 — Contempt proceedings are- 

not within ordinary criminal jurisdiction 

FB419/’ 

Limitation 

Life tenant dispossessed — Eever- 

sioner’s suit for possession within 12 years - 
of death of tenant is in time — Successive 
life estates — Eeversioner’s suit for posses- 
sion is in time if within 12 years of death 
of last holder 702a. 

* Cause of action arising in lifetime 

of last full owner — Subsequent interposi- 
tion of life estate — Art. 140 or 141, Lim. 
Act, does not apply — Art. 142 applies 

702<^ 

Obstruction to right of way is con- 
tinuing nuisance 201a 

Limitation Act (9 of 1908) 

S. 3 — Exemption cannot bo claimed ; 

apart from the Limitation Act 3336 

S. 6 — S. 6 contemplates cases where 

there is only one minor decree-holder or 
where all decree-holders are minors 631a 

* S. 7 — S. 7 contemplates discharge 

by person who is able to give discharge 
by virtue of his legal capacity under sub- 
stantive law — Discharge by certificated- 
guardian out of Court does not come 
under S. 7 unless it is proved that such 
person is in a position to give discharge 

631c 

S. 9 — Application for delivery of 

possession by auction-purchaser — De- 
claration obtained by another that auc- 
tion-purchaser had obtained no right — 
Declaration set aside on appeal — Auction- 
purchaser is entitled to avail of fresh, 
cause of action for subsequent application 
for delivery of possession — S. 9 is not 
applicable 333o 
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Limitation Act 

S. 15 — Application under O. 21, E. 97, 

Civil P. 0,, cannot be treated execu- 
tion application 333a 

S, 18 — Plaintiff establishing fraud of 

defendant in keeping him away from 
knowledge of his right — Defendant must 
prove knowledge of plaintiff beyond period 
of limitation 11 9e 

S. 18 — Application under — Appli- 
cant is entitled to benefit of S. 18 89& 

S. 19 — Document denying and re- 
pudiating liability to pay is not sufficient 
to extend limitation 255a 

S. 20 — Part payment by one of joint 

debtors — Mere presence of other debtors 
at place of payment is not suflScient 648a 

S. 20 — Written statement cannot be 

called in aid for purposes of S. 20 2555 

S. 23 — Sheds constructed by defen- 
dant on land which plaintiff has right to 
use — Suit for declaration of plaintiff’s 
:righb and removal of sheds is governed 
by S. 23 405 

11-4 — Application under O. 21, 

E. 97, Civil P. 0. — Auction-purchaser 
present but adducing no evidence — Other 
party examining witness and Court pass- 
ing orders— There is sufiicient investiga- 
tion 267 

Art, 89 — Art. 89 applies even to suits 

against legal representative 817c 

Art, 95 — Proof of non-service of sum- 
mons is not su^cient to set aside decree 
— Fraudulent suppression of summons 
and fraud of defendant must be proved 95 

Art. 120 — Son obtaining probate of 

will of deceased mother — Money set apart 
by mother as due to another after ob- 
taining letters of administration to estate 
of her mother E — Such money invested 
in Bank for interest by son — Another 
person obtaining letters of administration 
to estate of E and money set apart 
handed over to him — That person apply- 
ing by originating summons and seeking 
son to account for interest obtained — 
Originating summons lies — Even though 
proceeding is not suit, leave was neces- 
sary — Held also claim is governed by 
Art. 120 511 

Arts. 140 and 141 — Plaintiff’s suit 

prima facie under Arts. 140 and 141 — 
Defendant to avoid operation of articles 
must prove that limitation started from 
time of last full owner, i. e., he was dis- 
possessed when full owner 702c 

Arts, 140 and 142 — Life estate 

granted by agreement by B to his adop- 


Limitation Act ^ 

tive mother — Dispossession of latter — B 
predeceasing mother — A adopted by B*s 
widow — Suit by A after attaining majo- 
rity for declaration of title and recovery 
of possession on ground of dispossession 
of grandmother — Held Art. 142 and not 
Art. 140 applied — Onus of proving date 
of attaining majority held was on A 228a 

Arts. 142 and 140 — Life estate 

granted by agreement by B to his adop- 
tive mother— Dispossession of latter — B 
predeceasing mother — A adopted by B*s 
widow — Suit by A after attaining majo- 
rity for declaration of title and recovery 
of possession on ground of dispossession 
of grandmother — Held Art. 142 and not 
Art, 140 applied— Onus of proving date 
of attaining majority held was on A 228a 

Art. 143 — Art. 143 applies to suits 

for possession when plaintiff is entitled 
to possession by forfeiture or breach of 
condition— Art. 143 is not necessarily 
restricted to landlord and tenant 779c 

Art. 143 — Forfeiture — When it 

amounts to, explained 119d 

Art. 180 and S, 9 — Application for 

delivery of possession by auction pur- 
chaser — Declaration obtained by another 
that auction purchaser had obtained no 
right — Declaration set aside on appeal — 
Auction purchaser is entitled to avail of 
fresh cause of action for subsequent ap- 
plication for delivery of possession — S. 9 
is not applicable 333c 

Art. 181 — Decree for costs awarded by 

trial Court set aside on appeal to High 
Court — Appeal to Privy Council dismissed 
with costs — In execution of a decree for 
costs in Privy Council, judgment-debtor 
is entitled to set off costs in trial Court 
realized by decree-holder 225c 

Art. 182 — Decree passed by Court A 

transmitted for execution to Court B — 
Execution dismissed on part satisfaction 
on 30th April 1930— Execution applica- 
tion in Court A on 5th April 1933 —Court 
A enquiring from Court B about execu- 
tion — On receipt of certificate execution 
registered — Execution held not barred 
by time as date of certificate and not of 
its arrival was relevant 99 

Sch. 1 — Cause of action should be 

dated from date when remedy is available 
to party 333(i 

Lunatic 

Joint managers — Office of survivot 

terminates on death of oo-manager — Buie 
of English law applies S3& 
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Mkhomedan Law 

■ Gift — Mu8ha~Doctrine of invalidity 

should be confined within strict rules 
-^Gift of undivided share of watery 
(portion of tank and its bank is valid 

739a 

Gift— Musha — Donee admitted to 

; possession with donor and recognised as 
iperson in possession — Gift is valid 7395 

Gift — Gift of land in possession of 

tenants — Lessees asked to give possession 
to donee — Document of title and docu. 
mentary evidence placed in possession 
•of donee to enable him to establish title 
and recover possession — Held there 
was sufficient delivery and gift was valid 

393c 

Marriage— Term of Muta marriage 

■can be extended 572 

Maintenance 

Arrears of — Order of Criminal Court 
allowing arrears of maintenance— If only 
(personal right is created, they are not at- 
tachable 578 

• Master and Servant 

— I — Departmental enquiry leading to dis- 
missal — Irregularity therein condoned by 
employee himself — He cannot subse- 
quently claim damages on score of such 
drregularity 552a 

"Maxims 

Presumption against spoliator should 

he reasonably softened 39/ 

Mesne Profits 

Land settled with tenants — Mesne 

{profits can be calculated on basis of ren- 
tal value of land 206a 

Mines 

— — Mineral rights are in owner 368^ 
Minor 


Party alleging it must prove that ho 

was deceived into action by that fraud — 
Bond executed by minor — No evidence 
that he held himself out as being of age — 
Held there was no deception by misre- 
presentation 198a 

Bond executed by minor — No mis- 
representations as to being of age by 
minor — Suit for return of money — 

• Plaintiff held could not get any relief 

198fi 

— Certificated guardian appointed guar- 
dian ad litem — Merely because he ceases 
to be certificated guardian, he does not 
ipso facto cease to be guardian ad litem 


Mortgage 


160a 


Mortgagor or ^ person coming into 

L Possession under him is estopped from 
'denying title of mortgagee 666a 
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Mortgage 

^ Mortgagee having notice of sale of 

portion of equity of redemption but not 
impleading purchaser in suit on mort- 
gage — There should be proportionate 
abatement of mortgage money 666<i 

♦ Bedemption — Mortgagee relinquish. 

ing in Court claim against purchaser of 
portion of equity of redemption — Pur- 
chaser of other portion is not entitled to 
redeem piece-meal 666^ 

* Death of mortgagor — Payment by 

one of his heirs within limitation does 
not save limitation as against others but 
is operative only as against him 648d 

Assignee of mortgage decree — Deed 

of further security in his favour contain- 
ing fresh covenant to pay moneys with 
higher rate of interest — Properties old 
and new sold under decree — Application 
for personal decree for surplus dismissed 
as being barred by time — Subsequent 
suit on personal covenant in deed of fur- 
ther security held not maintainable 696a 

Decree obtained by subsequent 

mortgagee and property purchased by 
third party in execution of decree. — Sub- 
sequent purchase by first mortgagee in 
execution of decree obtained by him in 
suit filed subsequent to second mort- 
gagee’s suit — Only mortgagor made party 
by first mortgagee — First mortgagee is 
not entitled to decree for possession on 
declaration of title as against third party 
in possession in suit filed against mort- 
gagor and such third party nor can he 
get decree for possession subject to third 
party’s right to redeem — He can fall 
back on his own mortgage and bring ap- 
propriate suit — This suit cannot be treat- 
ed as suit to enforce his mortgage if 12 
years have already lapsed from date 
when mortgage money became due 139a 

Bedemption — Bedemption is legal 

right and not liability which the person 
entitled can be compelled to discharge 

1396 

Property not mortgaged included in 

sale proclamation and sold^Mere absten- 
tion of mortgagor to rectify does not 
disentitle him from recovering such pro- 
perty 15a 

Moveable Property 

Bond is moveable property 39o 

Occupancy Rights 

Auction sale of non-transferable 

holding— Landlords of portion sold treat, 
ing holding as abandoned and granting 
settlement to others — Auction-purchaser 
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Occupancy Right* 

has no right for khas possession against 
tenant with whom land is settled by 
landlord 709 

Purchase by co-sharer landlord of 

non-transferable occupancy holding — 
He can sue for ejectment of trespasser 

151 

Pardanashin Lady 

Disposition must be substantially 

understood — Parties relying on it must 
satisfy Court that deed has been explain- 
ed to and understood by party under dis- 
ability — Mere execution without duress 

or protest is not sufficient &llh 

Person relying on deed executed by 

such lady must show that she compre- 
hended nature and effect of deed 495a 

No domination of will — Relation- 
ship is not unequal 234a 

Independent advice — Pardanashin 

lady intelligent — Near relation to assist 
her—It cannot be said that she has no 
independent advice 2346 

Partition 

■ Suit— Some of co-sharers not made 

parties— Suit cannot be proceeded with 

4786 

Several persons entitled to succeed 

to property — Property belongs to them 
jointly — Possession of one is construc- 
tive possession on behalf of all 2736 
Suit by one of co-sharers for parti- 
tion of his share — Allegation that he is 
in joint possession with defendants — Ad 
valorem fee need not be paid 273c 

Partnership 

Union of two joint families cannot 

form partnership 537(i 

Representation by one will not bind 

others 275a 

Penal Code (45 of 1860) 

S. 34 — ‘Act' includes series of acts 

but all in pursuance of common inten- 
tion 526a 

S. 120-A — Merely because agree- 
ment to do illegal act is of itself crimi- 
nal conspiracy, it cannot be said that 
offence begins and ends at same time — 
It may continue so long as persons cons- 
tituting conspiracy remain in agreement 

316d 

rS. 120-A — A finding that conspiracy 

existed arrived at by lower Courts is 
binding on High Court 3l6c 

S. 120-B — Conspiracy — Proof — 

Mere evidence of association is not suffi- 
cient for inference of conspiracy 

(SB) 580a 

S. 120.B — Sentence— Murder com- 


Penal Code 

mitted by youths— They being members 
of revolutionary party engaged in killing 
officials — No evidence that they were un- 
der domination of others— No expression 
of regret — Denial of guilt — Held capital 
punishment was proper (SB) 513dt 

S. 124- A — Recommending Bolshev- 
ism as preferable form of Government and 
encouraging youths to join Bengal Youth 
League and carry propaganda to obtain 
supporters of communism is no sedition 

636 

S. 193 — Accused must have inten- 
tion of fabricating evidence in order that 
it should appear in evidence in judicial 
proceeding — Fabricating evidence merely 
to screen himself is not sufficient 304a 
S. 216-B — Harbouring — Mere know- 
ledge of whereabouts of offender does 
not amount to harbouring 550 

iS. 302 — Sentence— That accused is 

only son of his widowed mother or is 
sincerely penitent and filled with re- 
morse for his conduct is no ground for 
not inflicting death sentence 5916 

S. 302— Sentence — Accused over- 
come with passion at insults heaped on 
him by his brother— Planning to murder 
him and concealing a dao for killing him 
— Period between idea of killing getting 
into his head and actual killing, very 
short — Provocation though not sufficient 
to convert offence into culpable homicide 
held sufficient to inflict less penalty 

591c 

S 302— Accused aged 20 — It is not 

sufficient to justify lesser penalty 5266 
S, 302— Sentence — Murder com- 
mitted by youths — They being members 
of revolutionary party engaged in killing 
officials — No evidence that they were 
under domination of others — No expres- 
sion of regret — Denial of guilt — Held 
capital punishment was proper(SB) 513c? 

/S. 318 — Dead body must be found 

and identified as that of child which 
accused is alleged to have been delivered 
of 4896 

S. 318— Brith taking place in Hos- 
pital and known to several persons — No 
evidence regarding death of child — Held 
case did not come under S. 318 489c 

S, 339 — Voluntary obstruction of 

vehicle is not wrongful restraint 252 

Ss, 395 and 396 — Dacoity — Each 

gunner having light-man attached to aid 
him in firing— No shot fired on upper * 
part of body — Injury caused by one of ‘ 
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such shots on stomach and death result- 
ing from it — Accused held had no inten- 
tion to kill but only to disable victim 
from offering . resistance — Offence held 
only punishable under S. 395 and not 
under S. 396 (SB) 6805 

• S. 395 — Dacoity planned and of 

worst description— Deterrent punishment 
is necessary (SB) 580c 

Ss, 409 and 477 — Offence of mis- 
appropriation in respect of several items 
may be joined with charge of falsification 
which is one of series of acts 312a 

g — Previous trial — Accused 

referring to Istafanama, alleged to be 
forged, in written statement— Istafanama 
not produced nor filed by accused — Pro- 
duced and put in evidence by witness 
for prosecution — Eeferred by defence 
counsel in cross-examination — Held no 
user within S. 471 687a 

S’. 471 — Document put in evidence 
by prosecution — Defence counsers cross- 
examination on document — Cross-ex- 
amination is no user under section 687c 

S. 498— In cases under S. 498, fact 

that girl went away of her own accord is 
immaterial 677a 

S. 498 — “Taking” does not mean 

enticing or taking by force— Person acti- 
vely assisting woman to get away from 
her husband’s house or from custody of 
some person taking care of her comes 
under S. 498 677i 

S. 498— Consent of woman is im- 
material — Evidence of accused having 
taken or enticed away woman is neces- 
sary 345 

S. 499 — Mere delivery of letter con- 
taining defamatory matter to complainant 
is not publication 736a 

' S, 604 — Offence depends on inten- 

tion or knowledge of offender and not on 
sensitive feeling of offended 7366 

Permanent settlement 

Person claiming certain land as ap- 
pertaining to permanently settled estate 
— Onus is on him to prove that such land 
is included in mal assets of estate at date 
of permanent settlement 368a 

Pleadings 

"—Parties are limited to case made in 
pleadings — Pacts admitted therein need 
not be proved 263a 

Possession 

Person dispossessed not filing suit 

under S. 9, Specific Belief Act — He can 
succeed only on strength of his title 646c 
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Practice 

Duty of Court — Plaintiffs practi- 
cally whole case rejected — Court is not 
justified in proceeding on equitable 
grounds to grant plaintiff relief without 
considering risk taken by defendant 234c 
English Law — Principles of equity 
as applied in Courts of England should 
be applied in absence of law laying down 
different procedure 33a 

Evidence — Party can refrain from 
producing evidence— Other party may 
then apply for its production— Else ad- 
verse inference cannot be drawn from 
non- production 39d 

‘Evidence — Withholding evidence by 
tortious acts — Strongest presumption 
applies to India 39^ 

Finding based on no evidence is not 
binding on appellate Court 648(J 

Finding of fact based on evidence 
is final 2106 

New plea — Plea not taken either in 

primary or appellate Court cannot be 
raised in second appeal 7266 

' New plea — Plea based on notice of 

nature of claim made in previous suit 
against party — Plea not raised in lower 
Courts — Nothing on record of present 
case showing nature of notice — No find- 
ing of Courts below whether notice was 
actually served — Plea held, could not be 
raised for the first time in second appeal 

IIU 

New point— Second appeal — Points 

involving investigation of facts are not 
allowed 779a 

New point — Point of law, not re- 
quiring additional evidence or assump- 
tions can be raised in second appeal 

1796 

Procedure — Sessions trial — Accused 

cannot file written statement — No such 
provision in Criminal P. C. 6876 

Belief — Suit for declaration of exis- 
tence of custom— Beal relief sought be- 
ing declaration of right based on custom 
— Belief really sought should be allowed 

744a 

Belief— Suit on bond — Defendant 

not disputing amount— Decree cannot be 
-|)a8sed for less amount 559a 

-Statement of another accused, in 

separate case, against accused referred 
to in judgment — Practice is entirely im- 
proper — Case should be transferred ir- 
respective of S. 190, Criminal P. C. 6216 

Suitors should have feeling that 

court doea not decide as to veracity of 
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Practice 

witnesses before they are seen in wit- 
ness-box 231c 

Withdrawal of suit — Court giving 

permission to withdraw suit and file fresh 
suit — Court in subsequent suit cannot in- 
quire as to whether order granting per- 
mission has been properly made 739c 

In matters of exemption, Eegistrar 

must refer matter to Chief Justice 509a 

Precedents 

Privy Council — Dictum {obiter) is 

entitled to highest respect in precedents 

(FB) 4l9d 

Pre-emption 

Hindus of Sylhet have right of pre- 
emption — No evidence is necessary for 
proving such custom as it has received 
judicial recognition 17 

Prescription 

Prescriptive rights as an easement 

to use land as burial ground cannot be 
acquired — Such right is not easement — 
Eight to cremate dead bodies is also 
similar 357a 

Evidence of long and continuous 

user — Court need not consider specific 
number of years to which it has lasted 

3575 

Presidency Towns Insolvency Act (3 of 1909) 

S. 13 ( 6 ) — Proceedings for postpone- 
ment of question as to existence or other- 
wise of debt — Conditional adjudication 
order need not necessarily be added to 
order for furnishing security 845 

Press (Emergency Powers) Act (23 of 1931) 
S. 4 Eeprisal ” meaning ex- 
plained — Held from the context that its 
use was not hit by S. 4 (SB) 74a 

S, 4 (l) — “ Eetaliative — Use of 

word without ascribing base motive to 
Government held is not hit by Act 

(SB) 745 

S, 4 (l) — Intention of writer is im- 
material— Effect of words used must be 
considered (SB) 74c 

S. 4 (l) — Words imputing base 

motive to Government is offence — Saying 
that Government is acting from im- 
proper motive amounts to saying that it 
is acting from base motive (SB) 74d 
■ S, 4 (l) — Mere disapprobation how- 

ever strongly worded does not show in- 
tention to excite disaffection (SB) 74c 
Principal and Agent 

Claim for accounts — Suit is governed 

by Art, 89 and not Art. 90, Limitation 
Act— Plaintiff cannot alter frame of suit 
in appellate stage 817a 

* Agency between two persons — 
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Principal and Agent 

Death of principal — Agent continuing im 
service under sons of principal — Suit for.’ 
accounts — Periods of agency before and« 
after death of principal should be sepa- 
rately considered — Former agency ter- 
minates on death of principal and limita- 
tion for suit for accounts with regard to- 
that period is three years from date of 
termination 8176’ 

Privy Council 

^ Privy Council decisions are not 
binding on King’s Bench (FB) 419a 
Promissory Note 

Plaintiff can file suit on it or in alter- 
native on consideration — But suit filed 
only on note — Note inadmissible being, 
insuflBciently stamped — He is out of Court 

668a. 

Promissory note insuflSciently stam- 
ped — Plaintiff can succeed on basis of 
consideration only where right to obtain, 
such relief is independent of promissory 
note 6686- 

Promissory notes executed by mana- 
ger in their own names for debts incurred, 
for purposes of joint family — Suit on pro- 
missory notes — Other members implead j- 
ed and debt alleged to be for benefit of 
joint family business — Suit held to be not. 
merely on promissory notes but on origi- 
nal consideration as well 102a. 

Loans independently of note — Cre- 
ditor is not debarred from suing on origi- 
nal cause of action which arose out of 
same transaction as execution of note 

1026 

Provident Funds Act (19 of 1925) 

Ss. 4, 5 (2) — Nominee holding certi- 
ficate is entitled to money in preference 
to another having obtained prior certifi- 
cate 271 ilX' 

Provincial Insolvency Act (5 of 1920) 

S. 10 — ‘ Debtor ’ may be interpreted’ 

in plural — Joint petition by three bro- 
thers for adjudication is competent 174 

S, 28 (2) — Sale in execution of decree-. 

— Purchaser of insolvent’s property in; 
good faith without notice of insolvency 
acquires good title against Eeceiver — Sale- 
is not nullity for want of notice under 
Civil P. C.. O 21, B 22 6036 

Ss. 28 (2) and 51 (3) — S. 28 (2) is. 

controlled by S. 51 (3) 603c 

S. 28 (2) — Sale in execution of decree. 

— ^Judgment- debtor adjudicated insolvent 
— He has no locus standi to apply under 
S. 28 (2) to have sale declared void 391 

S. 28 (6) — Eeceiver appointed for 

benefit of mortgagee — Insolvency ot' 
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mortgagor — Eeceiver cannot be removed 
by insolvency Court — Official Eeceiver 
can get himself impleaded 460& 

* S. 28 (7) — Auction-purchaser pur- 

chasing property of debtor after admis- 
sion of insolvency petition but before 
order of adjudication — Title is not abso- 
lute but contingent on application being 
dismissed 612c2 

S. 41 — Order of discharge can be 

made only in interest of general body of 
creditors — That only one of them objects 
to it is not material 6446 

S. 51 — Sale in execution of decree — 

Purchaser of insolvent’s property in good 
faith without notice of insolvency acquires 
good title against Eeceiver — Sale is not 
nullity for want of notice under O. 21, 
E. 22, Civil P. C. 5036 

Ss. 51 (3) and 28 (2)-S. 28 (2) is 

controlled by S. 51 (3) 503c 

S. 52 — Petition by debtor admitted 

— Creditor is not debarred from executing 
decree — If execution has issued against 
property of debtor and notice of admis- 
sion of petition is given to executing 
Court, such Court is bound to direct pro- 
perty attached to be delivered to Eeceiver 

612a 

S. 52— Only order, Court can pass, 

is that property be delivered to Eeceiver 
— Therefore order can be made only if 
receiver competent to take possession is 
already appointed 6126 

S. 52 — Execution sale— No receiver 

existing at time of sale — Executing Court 
is not bound to stay execution 6l2c 

S. 62 — Properties of debtor attached 

in execution of decree — Subsequent 
appointment of interim Eeceiver by in- 
solvency Court— Insolvency Court order- 
ing stay of execution and passing order 
under S. 62 on application of decree- 
holder — Order under S. 62 can be made 
only by executing Court on application to 
it and not by insolvency Court — Proper 
procedure to be followed indicated 150 

Ss. 63 and 64 — Eeceiver challenging 

transfer by debtor and not allowing trans- 
feree to adduce evidence as to the fairness 
of the Price but confining his case to one 
of fraudulent preference and not pressing 
case Under S. 6§— He should not be 
allowed to adduce fresh evidence in 
appeal as to inadequacy of price 6606 

S. 63 — Onus of proving want of good 

faith is on receiver 660c 

S. 64 — Fraudulent preference — Deb- 


tor giving of his motion, without pressure 
security to creditor on eve of insolvency 
is fraudulent preference — Debtor mort- 
gaging portion of assets to one of the cre- 
ditors to relieve himself from pressure of 
such creditor and to enable him to con- 
tinue to carry on business — Held not. 
fraudulent preference 680ai 

S. 64 — No formal application under 

S. 64 — But all parties having notice and 
evidence folly gone into and order under 
S. 54 — Proceedings need not be quashed 

190a 

jS. 54 — Payment to creditor shortly 

before application for insolvency showa 
intention of undue preference 1906 

S. 56 (3) — Eeceiver appointed for 

benefit of mortgagee — Insolvency of mort- 
gagor — Eeceiver cannot bo removed by 
insolvency Court — Official Eeceiver can 
get himself impleaded 4606 

Kailways 

Damages — Eisk-note A executed by 

consignor — Bail way Company is not liable- 
except upon proof that loss arose from 
misconduct of railway — Onus lies on 
plaintiff — Delay not unreasonable is not. 
misconduct Slla 

Misconduct is not accidental or 

negligent act — It is intentional doing of 
something known to be wrong or reck- 
lessly doing something not oaring about 
result 8116- 

Delay — Eailway, finding seal broken,. 

suspecting theft, and after checkinggoods 
removing them to proper shed and seal- 
ing wagon again— Eailway is not res- 
ponsible for such delay 809a 

Misconduct — Goods sent under risk- 

note A — Consignor held not entitled ta 
damages 8096- 

Railways Act (9 of 1890) 

S. 72 — Eailway company does not 

insure against negligence of consignor 

271(2)6- 

S. 72 (l) (2) — Liability of Eailway 

administration is that of bailee and not 
that of common carrier or insurer —Mis- 
conduct implies something more thaa 
negligence — Eain-water entering wagon 
by great force of winds — Held it was no 
misconduct ^ 271 (2)a 

Rateable Distribution 

;Ono decree against B — Another 

decree against his sons — Decrees are not 
against same judgment-debtor 738a 
——Decree against B— Executing Court- 
cannot go behind it — S. 146, Civil P. 0., 
cannot help Court to change decree to- 
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?8 

Kftteable Distributian 
<on© against B’s representatives — Court 
must take decree as it is 738<; 

Receiver 

: Eeceiver appointed for benefit of 

mortgagee — Insolvency of mortgagor — 
Eeceiver cannot be removed by insol- 
vrency Court— OflScial Eeceiver can get 
himself impleaded 4605 

— — — Eeceiver is not a necessary party 
vrhere no attempt is made to interfere 
•■with his right to property entrusted to 
his care and he has no possession 155 
Record of Right* 

* Entry in Eecord of Eights does not 

•create or take away right — It is only 
piece of evidence with presumption of 
•correctness — Party affected by such en- 
.try can come to Court when some injury 
actually arises to him from such entry — 
Suit for remedying or averting injury 
within time from resulting of such injury 
is proper even though suit for correction 
of entry might have been barred 801 

Value of~Tenancy land used for 

residential and horticultural purposes 

7835 

Presumption — Conflict between old 

•and recent Eecord of Eights— Eecent one 
is to be presumed correct unless proved 
incorrect 710 

Entry in — Plot recorded as in deity’s 

khas possession — No rebutting evidence — 
Title of deity to plot subsists 641d 

— — Eent — Suspension of rent allowed to 
tenant on ground of dispossession in prior 
-suit for rent — Subsequent publication of 
Eecord-of-Eights in which tenants were 
marked as being in full possession of land 
— Subsequent suit for rent by landlord — 
'Onus is on tenants to prove continuance 
of dispossession from earlier suit 554 
■ Entry in Eecord of Eights showing 
tenants as tenure-holders — Onus of re- 
butting presumption is on tenants 458a 
—It is no evidence of title 368^ 

—Onus of proving that it is wrong is 
on person asserting 2615 

Registration Act (16 of 1908) 

S. 17 — Meaning — Held solenama in 

•compromise decree was lease and inad- 
missible in evidence being unregistered 

261a 

S. 17 (l) — Compromise decree — 

Transaction by which rights of one party 
are extinguished and rights are created 
in favour of another party in property in 
•dispute — Decree is not hit by S. 17 (l) 

478a 


Registration Act 

—8. 17 (1) (5)-Sale deed-item of 
property mentioned in sale deed as exist- 
ing in district where deed is registered, 
not actually existing but introduced as 
fictitious item — But sale-deed containing 
clause making it non-testamentary instru- 
ment creating vested rights — Held docu- 
ment was not invalid 203a 

/S. 21 — Document registered — Pro- 
perties sufiBciently identifiable — Docu- 
ment is operative in respect of proporties 
found to answer description contained in 
document 2035 

Religious Endowment 

Person without legal right but in 

actual possession of endowment is enti- 
tled to maintain suit for recovery of 
possession appertaining to it for benefit 
of such endowment — Obiter 6236 

Res judicata 

Execution — Decree against firm 

sought to be executed against persons 
alleged to be partners-’* Objection by 
partners allowed to be dismissed in de- 
fault — Order not appealed against — 
Matter cannot be re-agitated in subse- 
quent execution 816a 

Execution — Judgment-debtors indue* 

ing decree-holders to agree to postpone- 
ment of sale — They cannot subsequently 
at late stage raise objection to execution 

8166 

Decision on particular point ob- 
tained in trial Court in previous suit — 
Decision appealed against and upheld 
in appeal — Copy of judgment of appellate 
Court not filed in subsequent suit for 
same point— Decision held not res judi- 
cate for inability to ascertain grounds of 
decision in appeal 792a 

Issue decided in previous suit — Same 

issue in subsequent suit — Later suit not 
within jurisdiction of previous Court — 
Previous decision is not res judicata 

7926 

"" Losing party cannot add causes of 

action in another suit for swelling valua- 
tion and claim former decision as not res 
judicata — Cause of action in subsequent 
suit not existing at time of previous suit 
or could not be availed of — Subsequent 
suit for entire cause of action — Previous 
decision would not be res judicata — Entire 
cause of action in subsequent suit divisible 
— Part of cause of action relied on in pre- 
vious suit — Previous decision bars only 
that part 792k3 
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Res judicata 

Previous suit — Decision on validity 

of wakf — Decision based on admission of 
parties and other matters raising ques- 
tion only incidentally — Subsequent suit 
raising question of validity of wakf — Pre- 
vious decision held not res judicata 792rf 

S. 11, Civil P. C., is exhaustive in 

respect of cases falling within its terms 

• 792^ 

Suit by patnidar involving decision 

on rate of rent — Zamindar and Govern- 
ment made parties — Agreement by patni- 
dar with zamindar to pay latter Govern- 
ment revenue plus half that amount as 
profits — No issue on question agreed upon 
because of agreement — Court deciding re- 
venue payable by patnidar — Government's 
appeal — Zamindar not party — Revenue 
amount enhanced — Subsequent suit by 
zamindar for rent at enhanced rate — 
Question of rate of rent raised — Patnidar 
pleading previous judgment as res judi- 
cata — Previous judgment held not res 
judicata as amount of rent payable to 
zamindar was not directly and substan- 
tially in issue in that suit 766 

" Suit for khas possession alleging 

lease granted to defendant as invalid — 
Finding as to invalidity of lease but suit 
dismissed, defendant being found to be 
occupancy raiyat — Subsequent suit for 
enhancement of rent on footing that de- 
fendant is occupancy raiyat — Defendant 
can fall back on lease and finding in 
prior suit on validity of lease does not 
operate as res judicata 733 

Suit for enhancement of rent — Deci- 
sion on question as to whether Transfer 
of Property Act or Bengal Tenancy Act 
applied to tenancy held operated as res 
judicata on such question in subsequent 
suit for possession 725 

Order rejecting appellant’s applica- 
tion for substitution of his name for de- 
ceased previous holder — Application j[)ased 
on valid adoption — Subsequent suit 
against applicant challenging validity of 
adoption — Held, order on application is 
not res judicata as validity was not con- 
sidered and decided by Court 716c 

Question under consideration in sub- 
sequent suit not raised in previous suit 
because of form of suit — Held, judgment 
in previous case cannot operate as res 
judicata 6416 

Notice to quit and suit for ejectment 

— Tenancy not proved and suit dismissed 
— Subsequent suit for rent — Relation - 
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Res judicata 

ship then also not proved and suit diS-i 
missed — Subsequent suit for deolaratioa 
of title and possession on allegation of 
tenancy and forfeiture held not barred 
by prior suit 607 

Execution — Notice under 0. 21u 

R. 22 to judgment-debtor — He not ap- 

pearing on such date — Further rule issued’ 
for attaching property fixing certain date- 
— Judgment-debtor appearing on sucb 
date and taking plea of limitation — Appeal 
from latter rule not then barred — Held, 
rule of constructive res judicata did not 
apply by judgment-debtor not appearing 
on date mentioned in notice 30& 

Suit dismissed under Ch. 10 R. 36 — 

Calcutta High Court Rules and Orders; 
(Original Side) — Plaintiflf is not barred 
from bringing fresh suit 212' 

Specific Relief Act (1 of 1877) 

S. 9 — Otherwise than in due course 

of law’ is not synonymous with ‘illegally’ 

4546 

S. 9 — Proceedings under S. 147, 

Criminal P. 0., in respect of path-way 
started by defendants — Pending that 
plaintiff putting up fence — Defendants re- 
moving fence after obtaining order in 
their favour— Suit by plaintiff under 

S. 9 — Held, was not entertainable as. 

there was no dispossession within mean- 
meaning of S. 9 454c 

S. 41 — Bond executed by minor — No 

misrepresentations as to being of age by 
minor — Suit for return of money— HcW,. 
plaintiff could not get any relief 1986' 
Stamp Act (2 of 1899) 

S. 13 — Decree not drawn up on non- 
judicial stamp paper — Non-judicial paper 
subsequently annexed defaced and names- 
of parties and cause title of case put 
down — Decree is in order and can be 
executed 125a 

S. 33 — Matter coming before High 

Court under S. 33 — High Court is en- 
titled to see if document is properly 
stamped 6106' 

Art. 57 — Eeceiver asked to execute 

security bond — Words of Art. 57 are 
wide enough to include not only offioax^ 
in question but also of sureties who exe- 
cute security bond for due execution of 

office by Eeceiver 610tr 

Succession Act (39 of 1925) 

S. 303 — Son obtaining probate of 

will of deceased mother— Money set apart 
by mother as due to another after ob- 
taining letters of administration to estatai 
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Succettion Act 

of het mother i?— Such money invested 
in Bank for interest by son— -Another 
{person obtaining letters of administration 
to estate of E and money set apart handed 
•over to him — That person applying by 
•originating summons and seeking son to 
account for interest obtained— Originat- 
ing summons lies— Even though proceed- 
ing is not suit, leave was necessary— Held 
also claim is governed by Limitation Act, 
Art. 120 511 

^nit 

Maintainability — A obtaining decree 

against B — Attachment of B's provident 
fund in execution — Fund assigned to C 
for loan prior to A's suit — C’s suit against 
A for money realised from fund — O' legal 
practitioner- B’s right to fund held 
actionable claim, hence suit barred by 

rr. P. Act, S. 136 7565 

Theft 

No bona fide right — But no finding 

that there was no bona fide belief of right 
— No offence is committed 675 

Tort 

* Liability — J oint tort -feasors — Per- 

sons conspiring and combinedly disposses- 
sing P — All are liable to P for mesne pro- 
fits— Kanungo trespassing on P’s land 
and taking possession of land in combina- 
tion with others — Giving these others 
settlement and dispossessing P — Govern- 
ment not repudiating kanungo’s action — 
Government held jointly liable with 
others to P for mesne profits 752 

Trespass — Damages — Person not 

entitled to possession of goods cannot sue 
simply for trespass 537<i 

—Trespass — Owner not entitled to 
possession of goods can sue if permanent 
injury to goods has 'been caused — Cause 
ef action can arise even if 'injury is to 
right in respect of goods though not to 
goods 5375 

Trespass — Damages — Measure of 

— Suit for damages for trespass by owner 
not entitled to possession — Actual loss of 
business must be proved — Else only 
nominal damages should be awarded 

687o 

— ' Nuisance — Construction to right of 

way is continuing nuisance 201a 

Trade naaae 

Passing off — Bights in respect of 

name of business are different from those 
•of trade mark — Name common to trade 
likely to deceive public — Injunction 
-should be granted restraining defendant 
(frotn using name likely to deceive public 


Trade name 

— Damages should be awarded on differ- 
ence between usual gross earnings and 
actual earnings and lump sum for expect, 
ed profit by increase of business 109 

Transfer of Property Act (4 of 1882) 

Ss, 2 (d) and 36 — S. 36 does nob ap- 
ply to apportionment of rent collected by 
successor of impartible estate between 
him and heir of last holder — But S. 36 
being rule of equity its principles should 
be applied 394 

S. 14— Perpetuity — Condition in 

partition deed that one shall not pur- 
chase holding in the share of another— 
Clause not creating right in favour of any 
co-sharer — Condition does not violate 
rule against perpetuities 779/ 

<S. 36 — S. 36 does not apply to ap- 
portionment of rent collected by succes- 
sor of impartible estate between him and 
heir of last holder — But S. 36 being rule 
of equity its principles should be applied 

394 

S. 51 — Principle of section can be 

applied to lessees who are sought to be 
ejected C25e 

S. 51 — Negligence in investigating 

title does not necessarily prove want of 
good faith 625/ 

S. 53-A (as amended in 1929) — Ee- 

trospective effect — It does not affect pen- 
ding actions 541a 

8. 56 (before amendment of 1929) — 

More than two properties subject to 
common charge — S. 66 does not apply — 
In such cases, for claiming benefit of doc- 
trine of marshalling, purchaser of one of 
several properties must be bona fide pur- 
chaser for value without notice 666c 


Ss. 130 and 134 (as amended by 20 

of 1929) — Assignment of book-debt by 
company as security for securing existing 
debt is mortgage of that debt — Unless 
it is registered, it is inoperative as 
against liquidator and creditors of com. 

pany 218 

Wakf 


Validity — Wakf created for benefit 

of poor relations — Creation of wakf stated 
to be for charity — Endowment to charity 
not substantial — True nature of deed 
held family settlement ; hence wakf held 
not valid 792e 

* Office of muttawalli is not heritable 

or transferable in absence of provision ia 
wakfnama — Mutawalli has no power to 
nominate successor in his own lifetime 
and in health and withdraw from man- 
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Wakf 

agement or transfer or assign unless he 
is given such power 623a 

Suit for possession of wakf property 

not as persons having interest in wakf or 
in representative capacity but as muta- 
wallis — Plaintiffs not found to be muta- 
wallis~Suit is not maintainable 623c 

* Wakf property in possession of tres- 

passer — In suit for possession, all muta- 
wallis should join especially where pro- 
perty is not admitted to be wakf 623<i 
Will 

Construction — Misrecital as to law 

not followed by disposition does not 
prove intention to supplement what 
would be got under law 788a 

Construction — Gift must be either 

express or implied— Testator declaring 
that person has right independent of will 
— Eecital is no evidence of intention to 
gift nor is there gift by implication 7885 

Will — Construction — Object 

should be to ascertain intention from 
wording — Effect should be given to inten- 
tion — Intention should be gathered from 
entire will according to ordinary meaning 
and prediliction of testator’s class 7 16a 

Probate — Probate Court can consi- 
der on construction of will as to whether 
applicant for probate is residuary legatee 
or universal legatee 154a 

Construction — One will cannot be 

construed with reference to another 

1545 

* Construction — Absolute gift to 

wife — On her death properties to vest in 
sister’s son — Gift over to sister’s son 
held void 154c 


Words and Phrases 

‘Cause of action’ — Mean all conge- 
ries of facts which it is necessary for 
plaintiff to establish before he can ask 
Court to grant relief which he claims in 
suit 160c 

‘Chukani’ does not mean temporary 

interest — It implies permanent element 

4625 

‘Jibka’ — Meaning is equivocal 261c 

• ‘Jote’ does not necessarily mean te- 
nure 462a 

Workmen’s Compensation Act (8 of 1923) 

* S. 10 — Claim by dependants of de- 

ceased Bailway employee — No claim 
against Company but against contractor 
— Notice by Commissioner to Company 
— Notice held ought to have been given 
to contractor, not to Company 6835 

S. 12 — Labourer in Kailway Com- 
pany dying of accident — Dependants 
claiming compensation from contractor 
employing deceased — Company held di- 
rectly liable to dependants as if employer 

683a 

S. 12 (2) — Claim for compensation 
— S. 12 (2) making contractor liable to 
indemnify Eailway Company, principal — 
Contractor is entitled to notice — Hence 
can dispute claim 683c 

Wrongful confinement 

^ Peon arresting under valid warrant 
in discharge of duty — Objection by such 
person that he is exempt under S. 135 (2), 
Criminal P. C. — Peon taking him to 
Court and release of person — Peon held 
not guilty under S. 342, 1. P, C. 551 
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LIST OF CASES OVERRULED 
IN 

A. I. R. 1935 CALCUTTA. 


Khetter Ghunder Mookerjee v. Khetter 
Paul, (1880) 5 Cal 886=6 0 L B 
199. 

Peary Lai Das v. Peary Lai Dawn, (1914) 
18 0 L J 646=19 OWN 903=1914 
Cal 676=22 I 0 407. 

Puran Chand Bald v. Surendra Narain 
Singh, (1912) 16 0 L J 682 = 17 
OWN 326=16 1 0 796. 

Sundar Das, In re, (1886) 11 Cal 42. 


Impliedly overruled in 1935 P C 132. 
Overruled in 1935 Cal 290 (PB). 

„ „ 1935 Cal 290 (FB). 

» 1935 Cal 290 (PB). 




ALPHABETICAL NOMINAL INDEX 

OF REPORTED CASES OF 

THE CALCUTTA HIGH COURT, DURING 1985. 


Names of Parties 

Abdul Alim v. Abdul Sattar 

Abdul Aziz v. Mahomed Arab 

Abdul Hai v. Abdur Rahman 

Abdul Hakim v. Fozu Mia 

Abdul Jabbar v. Emperor 

Abdul Jalil v. Baohan Bibi 

Abdul Khaleque v, Susil Chandra Ohaudhuri 

Abdul Khan v. Emperor 

Abdul Latif v. Akla Mia Laskar 

Abdul Majid v. Akhtar Nabi 

Abdul Majid v. Emperor 

Abdul Rahman v. Emperor 

Abdul Rahman v. Emperor 

Abdul Sattar v. Abdul Rusan 

Abinas Chandra v. Dhani Buksh 

Adams, M. A. v. Emperor 

Advacate, In re 

Ahmed Hossein v. Digendra Narain 

Ajit Kumar v. Tarubala Dasi 
Ajit Narain v. Aswatha Narayan 
Akshay Kumar Saha v. Kamini Kumar 
Ala Baksa v. Mahabbat Ali 
Alef Shaikh v. Emperor 
All Hossain Shaikh v. Jonabali Mandal 
Allen E. Ker v. Pcomotha Nath Sarkar 
Amina Bibi v. Akshoy Kumar Sen 
Amirannessa v. Ananda Chandra Saha 
Amulya Charan Das v. Baikuntha Nath 
Ananta Kumar Chakrabarty v. Emperor 
Anglo Indian Drug & Chemical Co. v. 

Sughandha Performing Go. 

Anondalal Chakra varty v. Karnani Indus- 
trial Bank, Ltd. 

Arshedali Sheik v. Mekanuddin Sheikh 
Arun Chandra Sinha v. Satyendra Chan- 
dra Ghose 

Asanulla v. Emperor 

Atul Chandra Roy v. SarodaSundari Dhupi ... 
Atul Chandra Sen v. Kaunammal 
Badar Rahim v. Badshah Meah 

Bagnall S. R. v. Mrs. Deane 
Bajpai Estate (1928) Ltd. v. Karali Charan 
Sharma 

Ballav Dass v. Mohan Lai Sadha 

Bal Mukundo Singh v. Emperor 

Banamali Das v. Kamala Kanta Majumdar 

Banka Nath v. Abdul Kadir 

Banwarilal Jagannath v. B. B. & G. I. Ry, 

Barisal Loan Office, Ltd. v. Satish Chandra ... 

Bamipore Municipality v. Sihadas Roy 

Basanta Kumar v. Durgadas 

Be]oy Singh Dudhoria v Tarini Charan 

Bengal Coal Co., Ltd. v. Sita Ram 

B. N. Ry. Go., Ltd. v. Rattanji Ramji 

B. N. Ry. Co., Ltd. v. Rattanji Ramji 

Bengal Provincial Ry. v. Rajanikanta De 

Benoy Krishna v. Panohanan 

Bepin Chandra v. Taraprasanna 

Bhawani Prasad v. Emperor 

Bhupati Bhusan Muker ji v. Amio Bhusan 

Bhupati Charan Basu v. Chandi Charan 
Bhupati Mohan Das v. Phanindra Chandra 

1986 Indexes (Oal.)— 7 


References 

61 0 L J 690 : 1986 Oal 130. 

61 0 L J 206 ; 1936 Oal 786. 

39 0 W N 64 : 60 0 Ii J 899 : 1936 Oal 268. 

89 0 W N 67 : 62 Oal 266 : 1936 Oal 287. 

89 C W N 141 : 60 0 L J 474 : 1986 Oal 261. 

60 0 L J 238 : 39 0 W N 1210 : 1936 Oal 180. 

89 0 W N 330. 

89 0 W N 677 : 62 Oal 928 : 62 0 L J 217 
39 0 W N 467 : 61 0 L J 6 : 1936 Oal 60o'. 

89 O W N 1103 ; 63 Oal 74 : 1936 Oal 806. 

89 0 W N 1082 : 1936 Oal 478. a * 

39 0 W N 1056. ^ ^ 

62 Oal 749 : 1935 Oal 316. 

39 0 W N 966. 

62 0 L J 487. 

39 0 W N 1114 : 62 Oal 1093 : 1986 Cal 466. 

62 Cal 158 : 1985 Oal 484 (SB). 

61 0 L J 519 : 62 Cal 969 : 40 0 W N 22 : 1936. 

Oal 801. 

62 0 L J 71. 

40 0 W N 75 : 62 0 L J 480. 

39 0 W N 422 : 62 Oal 488 : 1935 Cal 459. 

61 0 L J 209 : 1985 Oal 739. 

62 Cal 952. 


62 

C 

L J 534. 

39 

C 

W N 917 : 62 Cal 1037. 

61 

G 

L J 373 : 1936 Cal 31. 

60 

C 

L J 684 : 39 0 W N 510 : 1936 Cal 366. 

39 

G 

W N 502. 

62 

Cal 1041 : 40 0 W N 266. 

39 

c 

W N 688: 62 Oal 464. 

62 

G 

L J 247. 

62 

G 

L J 660. 

39 

C 

W N 322. 

39 

C 

W N 924: 62 Cal 911: 1935 Cal 634. 

61 

0 

L J 143: 39 0 W N 681: 1936 Oal 49. 

39 

0 

W N 117; 62 Oal 272: 1936 Oal 271. 

38 

G 

W N 1066: 60 0 L J 298: 62 Oal 126: 1934 


Cal 741. 

62 

c 

L J 270. 

61 

c 

L J 84. 

39 

0 

W N 1162. 

39 

c 

W N 1061 : 61 0 L J 683. 

39 

c 

W N 906. 

39 

c 

W N 1306. 

61 

c 

L J 526 : 1936 Cal 24. 

39 

G 

W N 1198. 

62 

C 

L J 479 : 1936 Cal 726. 

39 

C 

W N 1080. 

39 

C 

W N 694. 

61 

0 

L J 660 : 1936 Oal 666. 

60 

G 

L J 424: 62 Oal 176: 1935 Cal 347. 

39 

G 

W N 62: 1936 Oal 260. 

62 

G 

L J 283. 

62 

C 

L J 99: 40 0 W N 45: 1936 Oal 671. 

39 

C 

W N 451: 61 0 L J 20: 1936 Oal 498. 

39 

G 

W N 334: 62 Oal 433: 1936 Oal 561. 

39 

G 

W R 919: 62 0 I> J 240: 62 Oal 1119; 193& 


Oal 491. 

39 0 W N 390: 1936 Oal 154. 

40 0 W N 102: 62 0 L J 369: 1986 Oal 766. 
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Names of Parties 

Bhupendra Krishna v, Abdur Bahaman 
Bhupendra Nath v. Joonua ^aii Abdullah 
Bhupendra Nath Boy v. Narayan Pada 
Blbhuti Bhusan Dutta v. Sreepati Dutta 
Bibhuti Bhusan Ghose v. Baikuntha Nath .i. 
Bibhuti Bhusan Khan v. Birendra Nath Roy ... 
Bimal Krishna Biswas v. Emperor 
Binjraj Sagarmal, In re, . ^ 

Bipinbihari Shaha v. Banbibari Shaha ... ’ 

Bir Bikram Kishore v. Ba^j Bumar Pal 
Bir Bikram Kishore v. Khaliler Bahaman 
.Bir Bikram Kishore Mal;iikya v. Sujat Ali ... ’ 
Bir Bikram Kishore V. Ooiniiiilla Municipality ... * 
Bir Bikram Kishore v. J.adab Ohandra ... ' 

Birendra Lai v. Nagendra. Nath Mukherjee 
Birendra Nath Roy v. Secy, bf State ... * 

Bishnupada Samanta .v. Mahomed Ism ... * 
Biswambar Biswas v. Aparna Oharan 

Biswanath Roy v. Manik Sardar ... ‘ 

Boidya Nath Sil v. Bejoy Chandra Kundu 
Brojendra Kumar Dutta v. Sushil Ohandra ... 
Brojendra Nandan Saha v. Nikunja Behary ... 
Budhsing Balchand v. Arnhold & Co. 

'Calcutta Stock Exchange Assn., Ltd., In re ... 
Ohampabati Dassee v. Mahomed Yakub 
Chandra Kanta Hazara y. Rajani Kanta 
Ohandra Nath Das v. Bushkarchandra Das 
Ohandulal Siraogi v. Puma Chandra Paul 
Charan Manjiri Dasi v. Land Acquisition 
Collector 

Commr. of Income-Tax, Bengal v. Hunger- 
ford Investment Trust, Ltd. 

Curtis B. C. V. Emperor 
Curtis B. 0. V. Emperor 

Dagunath Saha Roy v. Biswambar Saha Roy ... 

Dakshina Ranjan v. Surendra Lai 

Daud Shaik v. Emperor 

Debendra Lai Khan v. Sudharam Ray 

Debji Ghellabhai <fc Bros. v. Mehta & Co. ... 

Derby Mclntyer & Co. Ltd. v. Mitter & Co. 

Dhanai Namasut v. Niamatulla 
Dhirendra Nath Poddar v. Hemangini Dasi ... 
Dinanath Ohandra v. Sudharnyamoni 
Dinanath v. Hans Raj GUpta 
Dinendra Mullick v. Pradyumna Kumar 
Dinesh Chandta Roy v. Munshi Jahanali 
Dol Gobinda Das v. Makbul Sheikh 
Dormon Long & Co. v. Jagadish Ohandra. 
Dukhiram Madhu v. Ramlakshmi Eulia 
Dulal Ohandra v. Atul Krishna Roy 

Durga Charan V. Chairman, Labonga Samabai ... 
Durga Pada Chatterjee v. Nilmony Ghosh 
Durgapanda v. Nrisingha Chandra 
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Costello and Panckeidge, JJ. 
Durgaprasad — Defendant — Appellant. 

V. 

Kantichandra Mukerji — Plaintiff — 
IBeapondent. 

Appeal Nos. 4 and 6 of 1934, Decided 
on 6th March 1934, from Original Suit 
m 2151 of 1931. 

(a) Civil P. C. (1908), S. 10 — Application 
in subsequent suit for declaration that at- 
tachment made in previous suit is illegal and 
for injunction does not change identity of 
auits. 

Where an application is filed in a subsequent 
•suit for a declaration that an attachment made 
in a prior suit is illegal and for injunction to stay 
the suit, the asking for a declaration and for an 
injunction cannot be said to bo claiming reliefs of 
«uch a character as to spoil what would other- 
wise be the identity of the two suits: 1917 Gal 
248 and 1923 Cal 716, Dist. [P 6 C 2] 

(b) Civil P.C. (1908), S. 10— If first and 
second suits are parallel, second should be 
stopped — Test to see whether two suits are 
parallel stated. 

If it is satisfactorily demonstrated that the 
second suit is ‘parallel’ to the first suit, then the 
best course for every body concerned would be to 
•put a stay upon or to arrest altogether the second 
•suit at the earliest possible moment. In endea- 
vouring to arrive at a correct decision, as to whe- 
ther a subsequent suit is ‘parallel’ to a previous 
suit, one must have regard to the position of af- 
fairs at the time when each of the suits was, res- 
pectively, instituted and further to what would 
be iho position of affairs when both the suits 
have been tried and finally determined. The real 
criterion to apply is this: Supposing the first suit 
was determined; would the positition then be 
that when the second suit was instituted the 
matters raised in the second suit were res judi- 
cata by reason of the decision of the prior suit ? 

[P7 C2; P8C1] 

(c) Civil P. C. (1908), S. lO—Order refus- 
ing stay is iudgment and is appealable. 

An order refusing to stay a suit to which the 
ptdvlsions of S. lO 'apply, is a judgment within 
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Cl. 15, Letters Patent, and is appealable: 1933 
Bom 85, Rel on. [P 9 C 1] 

(d) Civil P. C. (1908), S. 10— Court has 
power to stay suit at any stage. 

In a proper case the Court has power to stay a 
suit, generally, at any stage at which it seems ex- 
pedient to do so. [P 10 C 1] 

P. B. Pas and H. C, Majumdar — for 
Appellant. 

S. B. Das — for Eespondent. 

Costello, J . — These two appeals arise 
out of a judgment delivered by Buck- 
land, J., on 19th December 1933. As ft 
result of that judgment, two orders were 
made. The suit in which these orders 
were made was Suit No. 2151 of 1933, 
and it was a suit brought by Kanti- 
chandra Mukerji, the Official Eeceiver, 
as the receiver appointed in Suit No. 
1395 of 1933. The defendants were six 
persons, namely, Durgaprasad, Ganga- 
dhar and Satnarayan — all three residing 
at Kucha Chelan at Delhi, and described 
as traders and landholders, and Satnara- 
yan Dalmia, Deokinandan Dalmia and 
Sedmull Dalmia — all residing at and car- 
rying on business at No. 133, Cotton 
Street, in Calcutta and they were des- 
cribed as landholders. 

In order to appreciate how this suit 
came into existence, it is necessary to 
say something about the relationship of- 
these six persons and the history of the 
litigation which had taken place bet- 
ween them. The first three defendants 
carried on business, in Delhi, as a firm^ 
described as Parasram Harnandroy, and 
the other three defendants carried on 
business in Calcutta, as a firm under the 
name and style of Hargobindroy Mathu- 
radas and all these six persons carried on 
business in partnership^ under the name 
and style of Harnandroy Badridas. In 
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the month of March 1933, a suit was in- suit was, in a sense, of a domestic 


stituted, in the Court of the Subordinate 
Judge of Delhi, being Suit No. 52 of 
1933, in which the plaintiff was Durga- 
prasad and that suit was for dissolution 
of the partnership carried on in the 
name of Harnandroy Badridas. As a 
counterblast to that, a suit was institu- 
ted in this Court, being Suit No. 747 of 
1933, on 4th April 1933, by the partners 
of the Calcutta firm, who have been des- 
cribed in the proceedings as the Dalmias. 
This suit was brought by Satnarayan — 
one of the Dalmias against the partners 
in the Calcutta firm and by the partners 
in the Delhi firm for dissolution of the 
larger partnership. We are not really 
concerned with those two suits, because 
in June 1933, there was a compromise 
arrived at, whereby that litigation was 
terminated. Both the suits were com- 
promised by an agreement, made on 1st 
June 1933, and there was some subse- 
quent arrangement on 5th June 1933. 
The compromise was recorded in the 
Delhi suit, that is to say, in Suit No. 52 
of 1933, and as a part of the settlement, 
the Calcutta suit was withdrawn. It is 
of some importance to see what were 
the terms of that compromise. So 
far as they are material they appear in 
sub-paragraphs of para. 4 of the petition, 
which was put forward before the Court 
at Delhi, upon which the compromise 
was recorded and sub-paras, (a) and (b) 
are in these terms : 

(a) That R. B. L. Bedmall will produce all the 
account books, papers and records of the period 
of partnership for the purposes of said accounting 
which may afterwards be delivered to such per* • 
son as may be directed to receive by Seth Satna- 
rayan of the first party. His decision will be 
binding on all the parties, 

and 

(b) That accounts of the partnership shall be 
taken and R. B. L. Sedmull will render all the 
accounts, etc., etc. 

Those two matters were consequential 
upon the main term of the compromise, 
which was that the partnership business 
hitherto carried on at No. 69, Cotton 
Street, under the management of the 
second party, should stand dissolved, as 
from 24th March 1933, and the parties 
agreed to divide the assets and the 
liabilities of the partnership on the 
terms set out in the same sub-paragraph. 
On 29th June 1933, another suit was 
started, in Calcutta, in which Satnara- 
yan was the plaintiff and the defendants 
were Sedmull and Deokinandan. That 


character, because it was merely for 
dissolution of the partnership existing 
between those persons. The importance 
of it is that in that suit there was an 
application for the appointment of a. 
receiver and an order was made, by con- 
sent, in which a receiver was appointed 
of the joint properties of the parties,, 
and what those properties consisted of 
was set forth in the document called 
Sch, B.” It is argued before us, in thia 
appeal, that those properties did nob 
include the interest which these persona 
had in the larger firm which in the 
proceedings before Buckland, J., waa 
described as firm C. On 11th September 
the Official Receiver, of this Court, waa 
appointed receiver in that suit, and it ia 
by reason of that fact that the present 
proceedings have arisen. Previously, 
on 14th July 1933, three attorneys of 
this Court had been appointed receivera 
and they purported to have taken posses-- 
sion of the properties of the partnership, 
including such interests as the partnera 
had in the firm C. In that state of 
affairs, a suit was started in the Court 
of the Subordinate Judge at Delhi, which 
is Suit No. 72 of 1933. That suit waa 
brought by Durgaprasad against the 
other five persons, who had been his 
partners in the larger firm, and the 
reliefs claimed by him were as follows : 

(a) That it be declared that partnership bet- 
ween the plaintiff and defendants 4 and 5 with 
defendants 1 to 3 known as Harnandroy Badri- 
das 69, Cotton Street, has been validly dissolved; 

(b) It be declared that the parties are bound 
by the arrangement, dated Isfe June 1933 and 
5th June 1933 ; 

(That arrangement, of course, was the* 
compromise, to which I have already re- 
ferred, by which the two suits. No. 62 
of 1933, and No. 747 of 1933, were 
settled). 

(c) That accounts of the partnership business, 
assets and profit be taken ; 

(d) Receiver of the partnership affairs, busi- 
ness, assets and properties be appointed ; 

(e) Such amounts, shares and properties secu- 
rities, as may be found due to the plaintiff, de- 
fendants 4 and 5 be awarded to them against 
defendants 1 to 3 or such of them as may be* 
found liable • 

and then there was a general prayer for 
costs and for such further or other re- 
liefs as the Court might think fit ta 
award. That suit was instituted on lOth 
August 1933, It should be observed that 
it comes in between the date when tho 
three attorneys were appointed receivers. 
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in what has been called the domestic 
suit — suit No. 1395 of 1933 — and the 
date when the Official Eeceiver was ap- 
pointed receiver in that suit. It is clear 
to my mind, that broadly speaking, in 
this new Delhi suit No. 72 of 1933, the 
plaintiff was seeking three things : (l) 
enforcement of the effect of the com- 
promise, (2) dissolution of the larger 
partnership known as Harnandroy Badri- 
das and (3) the taking of accounts which 
would necessarily be consequential upon 
the dissolution of the partnership; and, 
on the face of it one would have thought 
that as all the six partners were on the 
record in that suit and parties to the suit 
which was of a partnership character, 
the determination of that suit would 
once and for all settle the differences 
that obviously existed between these 
different groups of partners and possibly 
between them individually. But it so 
happened that the {Subordinate Judge of 
Delhi made certain interim orders which 
however were only of the kind one 
would have expected to be made in a 
suit of that nature. 

Following on the orders however there 
was some correspondence between the 
Subordinate Judge of Delhi and the 
Official Receiver of this Court. It is 
not necessary, I think, that I should 
refer to it in any great detail but, in 
effect, it was to give intimation that 
the Delhi Court had attached some of 
the properties, of the defendants in the 
Delhi suit, which were in the hands of 
the Official Eeceiver of this Court, in his 
capacity as receiver, appointed in suit 
No. 1395 of 1933, The first letter was 
dated 24th October 1933, and in reply to 
that the Official Eeceiver of this Court, 
on 3rd/4th November 1933, acknowledged 
receipt of a copy of the order of attach- 
ment before judgment, issued by the 
Additional Subordinate Judge of Delhi. 
The next event of any importance was 
that, on 3rd November 1933, the Delhi 
Court appointed a gentleman named 
Lala Hemchand as interim receiver in 
the Delhi suit — suit No. 72 of 1933, and 
Mr. Hemchand, having been ’appointed, 
proceeded to make a demand on the 
Official Receiver of this Court, requiring 
in effect, that all assets and the books of 
account, which were in the hands of the 
Official Receiver, should be made over to 
this interim receiver, who had been ap- 
pointed in the Delhi suit. I have no 


doubt, that it would be right to say, that 
the communications from the Additional 
Subordinate Judge of Delhi to the Offi- 
cial Eeceiver of this Court were not 
couched in the most tactful language* 
It is perhaps not altogether surprising 
therefore that the Official Receiver 
seemed to consider that his dignity was 
affected, and that he was being inter, 
fered with, if not harassed, in his capa- 
city as receiver in suit No. 1395 of 1933, 
According to the statement made by 
learned counsel before us, the Official 
Eeceiver took counsers opinion and in. 
deed, he says so in his own petition be- 
fore this Court, and, as a result, he 
launched the suit out of which this 
matter arises, that is, as already men- 
tioned, suit No. 2151 of 1933. 

It is to be observed that the Official 
Eeceiver made himself plaintiff in that 
suit and all the members of the two 
smaller partnerships and of the larger 
partnership defendants in the suit. 
This suit was filed on 13th November 
1933. On the same day, the Official 
Eeceiver had obtained leave, from this 
Court, to file that suit. It was, of course, 
necessary before filing the suit, in his 
capacity as receiver, that, he should get 
the leave of the Court, which had ap- 
pointed him receiver. Further, on the 
same date — the 13th November — the 
Official Eeceiver, as plaintiff in the suit 
obtained an interim injunction, as the 
result of a petition, presented by him, 
for the purpose. In that petition, he 
asked for an injunction, against the first 
three defendants, and their servants and 
agents, restraining them from proceeding 
further with suit No. 72 of 1933, that is 
to say, the Delhi suit, or from enforcing 
the orders dated 3rd November 1933, in 
any manner whatsoever. The main 
order of 3rd November, was the one 
which I have already mentioned, namely 
the order appointing Lala Hemchand 
interim receiver in suit No. 72. The 
petition also prayed for the appointment 
of a receiver of the books of account of 
the firm of Harnandroy Badridas, and 
such further or other orders as might be 
necessary. On 13th November, an in- 
terim order was, in fact, made granting 
the interim injunction and appointing 
the plaintiff himself as interim receiver 
and a Rule was issued, returnable on 
27th November, calling upon some of the 
defendants, that is to say, the first three' 
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defendants, to show cause why the order 
should not be made as prayed for. Before 
1 deal with the subsequent history of 
that order it is necessary, I think, that 
I should refer to the plaint in the suit. 

The concise statement is in these terms: 

“ This is a suit for accounts of the dissolved 
partnership firm carried on under the name of 
Harnandroy Badridas ; for winding up of the 
$aid business ; for a declaration that the attach- 
ment made under the orders of the Delhi Court 
it illegal and is not binding on the plaintiff; for 
an injunction restraining the defendant Durga- 
prasad from proceeding with the said suit No. 72 
<)f 1933, or from enforcing the said orders, dated 
3rd November 1988, in any manner whatsoever ; 
for appointment of receiver ; and for other neces- 
sary directions and inquiries.” 

In the plaint the reliefs claimed were 
tabulated thus : 

* “ (2) That accounts be taken and the said 
partnership, that is to say, the partnership of 
Harnandroy Badridas be wound up by and under 
the directions of this Court ; (3) A declaration 

that the attachment made under the said orders 
is illegal and is not binding on the plaintiff ; 
(4) An injunction restraining the defendant 
Durgaprassed from proceeding with the said suit 
No. 72 of 1933, or from enforcing the said orders, 
dated 3rd November 1933, in any manner what- 
soever ; (5) That receiver be appointed ; (6) 

That all directions be given, inquiries ordered 
and accounts taken as may be necessary, etc., 
dtc.” 

It is obvious that the Official Eeceiver 
was really functioning, as the plaintiff 
in this suit, in the place of defen- 
dants 4, 5 and 6, that is to say, the 
Dalmias, they having been restrained, 
by an order of the Delhi Court, from 
taking any action in this Court, or in 
any other Court, in their own names. 
It seems a little difficult to understand 
what precisely the status of the Official 
Eeceiver in this matter was. No doubt, 
in his capacity as the receiver appoin- 
ted in suit No. 1395 of 1933, it was his 
business to take the accounts and settle 
the partnership matter, as between the 
Dalmias. I dare say it is arguable that, 
in his capacity as receiver in that suit 
No. 1395 of 1933, he might, in one sense, 
take possession of or, at any rate, have 
some sort of interest in the Dalmias’ 
share in the partnership in Harnandroy 
Badridas. Speaking for myself how- 
ever, I cannot understand how it was 
possible for him, standing outside that 
partnership, as it were, to bring a suit 
in the nature of a partnership action 
and make all the six persons forming 
that partnership defendants. One can 
only suppose that one of two things 
happened : either as his petition of 13th 
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November seems to indicate, he did sc, 
in order to vindicate his own dignity 
and position, as an officer of this Court, 
and in order to counteract the interim 
order, made by the Subordinate Judge; 
or else, he was acting in his supposed 
interest of the three Dalmias, they not 
being able to take any action them- 
selves. We are however fortunately, as 
I think, not concerned with that aspect 
of the matter because a learned Judge of 
this Court did think fit to give Kanti- 
chandra Mukerji leave to institute the 
proceedings; but in dealing with this 
matter, one must, I think, go a little 
below the surface and examine the real 
nature and intent of this suit No. 2151 
of 1933. I have stated that, on 13th 
November a rule was issued. It was 
returnable on 27th November, and the 
plaintiff had obtained the injunction ho 
wanted, as a temporary measure, res- 
training Durgaprasad, Gangadhar and 
Satnarayan, that is to say, the Delhi 
partners from proceeding with suit 
No. 72. Before the rule was, in fact, 
further discussed, that is to say, on 29th 
November, a notice was given on behalf 
of Durgaprasad, who seems to be the 
leading spirit, on behalf of the Delhi 
firm, which notice was returnable on 
4th December. By that notice, the 
plaintiff and the other five defendants 
were given notice that an application 
would be made for an order that all 
proceedings in the suit should be stayed 
until the disposal of suit No. 72 of 1933, 
in the Court of the Subordinate Judge 
at Delhi, in which Durgaprasad was the 
plaintiff and Satnarayan and others 
were the defendants. So that on 29th 
November the position was this : The 
Official Eeceiver, as plaintiff in suit 
No. 2151 of 1933, had obtained an inte- 
rim injunction which might have had 
the effect of holding up, if not putting 
an end to, the proceedings in Suit No. 72 
of 1933. That injunction was granted 
against the plaintiff, preventing him 
from proceeding with the suit, and it is 
for that reason that the plaintiff in that 
suit was asking that the Official Eecei- 
ver's suit in this Court should be sta^^ed 
pending the disposal of Delhi suit. Both 
these matters came on for determination 
on 4th December, and, eventually, judg- 
ment was given, as I said, at the outset, 
on 19th December, by Buokland, J. The 
effect of that judgment was that the 
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Application, on the part of the plaintiff, 
for an injunction was granted and the 
application, on the part of Durgaprasad, 
for stay of Suit No. 2151 was refused. 

If the matter rests there the position 
will be that the plaintiff in the Delhi 
suit, i. e., Durgaprasad will be in the 
position of being restrained from going 
on with that suit, until after the suit in 
this Court has been decided. It there- 
fore comes to this. Is that a situation 
which we ought to confirm ? Two orders 
have been made, as the outcome of the 
judgment, and therefore there are two 
appeals — in effect, in the nature of cross 
appeals — and they have been argued be- 
fore us on that kind of basis. It appears 
that either one of the orders must be 
dependent upon the other; as for 
example if this suit were stayed then it 
would seem not to be right that an in- 
junction should be granted preventing 
any further progress with the Delhi 
suit. That would merely create a per- 
petual deadlock. 

Mr. P. E. Das, who appeared before us 
on behalf of the principal defendant in 
this suit, argued that the matter ought 
to be dealt with upon the basis of three 
points, which may be labelled comity 
of Courts, convenience of the parties, 
and the common sense of the situation. 
I have no doubt that a great deal can be 
said in support of each of those aspects 
of the matter. But Mr. Das really rest- 
ed his case on the provisions of S. 10, 
Civil P. C. That section reads as fol- 
lows: 

“ No Court shall proceed with the trial of any 
suit in which the matter in issue is also directly 
and substantially in issue in a previously in- 
stituted suit between the same parties, or bet- 
ween parties under whom they or any of them 
claim litigating under the same title where such 
suit is pending in the same or any other Court 
in British India having jurisdiction to grant the 
relief claimed, or in any Court beyond the limits 
of British India established or continued by the 
Governor-General in Council and having like 
jurisdiction, or before His Majesty in Council.’* 

It has been argued before us that the 
matter in issue in the suit out of which 
the present proceedings arise, that is to 
say, in Suit No. 2151 of 1933, is directly 
and substantially in issue in a previous- 
ly instituted suit, that is to say. Suit 
No. 72 of 1933, in the Court of the Sub- 
ordinate Judge at Delhi, and that these 
two suits are between the same parties. 
-It is by reason of this last element in 
the situation that I thought it apt to 


say that, in my opinion one ought to 
dive a little below the surface and as- 
certain what this Suit No. 2151 of 1933 
really is. I cannot have any doubt tha^ 
although the Official Eeceiver is osten-^ 
sibly the plaintiff, we ought to deal 
with the matter upon the footing that 
the real plaintiffs are the Dalmias. The 
present suit is concerned with the busi- 
ness of and the partnership disputes and 
differences between the six partners and 
undoubtedly the Delhi Suit No. 72 of 
1933 is between those same six partners. 
Therefore we may take it that, to all in- 
tents and purposes, the parties are the 
same, and indeed it has not been seri- 
ously argued, or argued at all, nor even 
suggested, that that is not the position, 
as regards the parties. What has been 
argued, as against the applicability of 
S. 10, is that the matters in issue are 
not the same. Mr. P. E. Das for the 
principal defendant — if I may so des- 
cribe Mr. Durgaprasad — relies upon the 
section, because he says it is clear that 
the matters in issue are identical, and 
the Calcutta suit is nothing more or 
less than a unwarranted counterblast to 
the Delhi suit; or to put it in another 
way: this is, in effect, nothing but a 
cross suit in the sense that in the Delhi 
suit the plaintiff is asking for certain 
reliefs and in the Calcutta suit the same 
reliefs are sought for, though perhaps 
under a slightly different phraseology. 
I have set out the reliefs claimed in 
these two suits respectively, for the pur- 
pose of making a comparison, in connex^ 
ion with the question whether S. 10 can 
rightly be said to apply, or not. If it 
does then it would seem that the 
Calcutta suit should not be allowed to 
go on, and in that case, the injunction 
asked for by the plaintiff should not 
have been granted, but on the contrary 
the application of Durgaprasad should 
have been granted. 

Buckland, J., in his judgment, seems 
to have taken the view that it might 
well be that the matter in issue in the 
Calcutta suit was substantially the same 
as that in the Delhi suit but that the 
application of Duragaprasad was prem- 
ature. The learned Judge says in thie 
connexion: 

A further point made by learned counsel on 
behalf of Deokinandan is that, in this Court at 
least, no written statements have been filed, and 
that in the Delhi Court one or, it may be, two 
written statements have been filed, and that 
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until the pleadings are closed in the suit, in 
each Court, it is not possible to say that any 
matter in issue is also directly and substantially 
in issue in a previously instituted suit, in other 
Court, or even what is in issue. This conten- 
tion, also, in my judgment, is w'ell-founded and 
for these reasons the application made on behalf 
Of the defendants must fail. 

The learned Judge had previously 
daid this: 

Section 10 is not, as I read it, intended to 
permit of an applicationsbeing made, at an early 
stage, to stay all proceedings in another Court, 
as it is now sought to have done. 

In that 'Twpw of the matter, the 
learned Judge dismissed the application 
of Durgaprasad and in consequence, and 
no doubt, inevitably, he then made 
absolute the rule which had been ob- 
tained by the plaintiff. It does therefore 
seem from the passages which I have 
cited from the judgment, that the 
learned Judge, to put the matter no 
higher, was by no means certain that 
these two suits would not, at any rate, 
ultimately, be found to be, for all practi- 
cal purposes, identical as regards the 
matters in issue between the parties. 
Putting into juxtaposition the reliefs 
claimed, it seems to me that the mat- 
ters in issue can be concisely stated 
thus: In each of the suits what was 
being sought was an enforcement of the 
effect of the compromise arrived at on 
Srd June 1933, with a view to terminat- 
ing the partnership known as Harnand- 
roy Badridas, and the taking of accounts 
And the squaring up of affairs as bet- 
ween all the former partners — the six 
persons who had composed that firm. 
Upon that view of the matter, prima 
facie, at any rate, it does appear that 
there is sufficient resemblance between 
these two suits to attract the operation 
of S. 10. 

Mr. Chatterjee, who appeared on be- 
half of the plaintiff— the Official Recei- 
ver — argued however and argued with 
considerable cogency, that amongst the 
reliefs claimed in this suit there were 
certain matters which could not and 
would not be decided in the Delhi suit. 
They were those contained in prayers 
(3) and (4) of the plaint in the present 
suit, viz: 

A declaration that the attachment made under 
the said orders is illegal and is not binding on 
the plaintiff. 

and 

an injunction restraining the defendant 
Durgaprasad from proceeding with the said suit 
No. 72 of 1933, or from enforcing the said orders 


dated 3rd November 1933, in any manner what- 
soever. 

It is to be observed that, as regards 
the attachment the legality of which 
was impugned in the plaint in this suit, 
that was made merely by an interim 
order and was in the nature of an in- 
terlocutory proceeding in the Delhi suit. 
In any event, it was only in a sense 
ancillary to that suit, a mere incident, 
though perhaps an important one, but 
an incident in the progress of that suit 
from its initiation to its final deter- 
mination. As regards the injunction 
which is asked for in this suit, it is 
obvious that in any case, where there is 
a subsequent suit which is Said to cover 
the grounds already travel sed by a pre- 
vious suit, it is easy enough to put in 
such a prayer, and thus endeavour to 
provide a • method of escaping from the 
operation of S. 10. It might be no 
more than a subtle device to include 
an application for injunction, as one of 
the reliefs claimed, in order to put a 
blemish upon an otherwise immaculate 
resemblance. In my opinion, the asking 
for a declaration and for an injunction 
cannot be said to be claiming reliefs of 
such a character as to spoil what would 
otherwise be the identity of the two 
suits. Looking at the matter therefore 
from a common sense and on a reason- 
ably broad basis, upon a careful consi- 
deration of the reliefs claimed in these 
two suits respectively, one is bound in 
my judgment to come to the conclusion 
that suit No. 2151 is a suit in which the 
matters in issue are also directly and 
substantially in issue in a previously in- 
stituted suit, namely, suit No. 72 of 
1933, in the Court of the Subordinate 
Judge of Delhi. 

I ought perhaps to make one or two 
further observations with regard to the 
contention put forward by Mr. Chatter- 
jee to the effect that the reliefs claimed 
in Cls. (3) and (4) of the prayer distin- 
guish this present suit No. 2151, i. e., 
the Calcutta suit, froni the Delhi suit. 
Mr. Chatterjee relied on certain author- 
ities in support of his contentions, the 
first of which was the case of 1917 Cal. 
248 (l). That case is useful in that it 
emphasises the proposition that the ob- 
ject of S. 10 is to prevent Courts of con- 
current jurisdiction from simultaneously 

1. Bepin Behari Majumdar v. Jogendra Chan- 
dra Ghosh, 1917 Gal 248r=:36 I G 641. 
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trying two parallel suits, in respect of 
the same matter in issue ; but it is re- 
ally of no avail in support of Mr. Ohat- 
terjee's argument, because there the se- 
cond suit was concerned with a claim 
for rent for a period subsequent to that 
included in the previously instituted 
suit for rent. So I should have thought 
that it would have been very difficult 
for any one even to argue that the mat- 
ter in issue in the second suit was sub- 
stantially the same as that in the first 
suit ; for it is clear that the decision in 
the first suit would not necessarily con- 
clude the matter in issue in the second 
suit. 

Another case, on which Mr. Chatter- 
jee relied, was the case of 27 C.W.N. 772 
(2). There two suits involving claims 
for certain cesses against the petitioners 
were decided against them and were 
pending in appeal, when another suit 
was brought against the petitioners. 
They thereupon applied for stay of the 
■suit, under S. 10, Civil P. 0., inasmuch 
as it concerned cesses alleged to be due 
for a subsequent period. The present 
Chief Justice held that though for this 
purpose, that is to say, for the purpose 
of S. 10, suits include appeals, S. 10 did 
not apply to the case before him, be- 
cause it was a suit for a different debt 
altogether, and for a debt which was not 
in existence when the last of the pre- 
vious suits was brought. Mr. Chatterjee 
relied upon a passage in the judgment 
which appears at p. 774 and runs as fol- 
lows : 

“ But it must be observed that a judgment for 
sfche recovery of subsequent cesses does not diSer 
merely as being for a different form of relief. It 
IS the same kind of relief for an entirely separate 
subject-matter, namely, a debt which was not in 
^existence at all at the time of the previous suit. 

Mr. Chatterjee sought to found, on 
that passage, his argument to the effect 
that the claim comprised in the 
prayer for declaration and the prayer 
for injunction was not in existence at 
the time when the Delhi suit was insti- 
tuted. I have already dealt, in effect, 
with that aspect of the matter. I have 
;pointed out that that kind of claims 
4)ould always, and quite reasonably, if 
jQot necessarily, be added to the reliefs 
vclaimed in a subsequent suit where, 
otherwise, the matters in issue would 

2, Jamini Nath Mallik v. Midnaphr Zamin*- 
daryCo., 1923 Cal 716=75 I C 231=27 
£) WjN77J3. 


have been identical with those in the 
prior suit. 

Finally, Mr. Chatterjee referred us to 
the case of 11 All. 148 (3). That again, 
in my opinion, does not afford much sup- 
port to Mr. Chatterjee’s argument. On 
the contrary, it is mainly noteworthy 
for the fact that Mahmood, J., pointed 
out at p. 155 that: 

The policy of the law is to confine the plaintiff 
to one litigation, thus obviating the possibility of 
contradictory verdicts by two or more Courts in 
respect of the same relief. 

In my opinion, in endeavouring to 
arrive at a correct decision, as to whe- 
ther a subsequent suit is “parallel,” to 
use the words of the authorities, to a 
previous suit, one must have regard to 
the position of affairs at the time when 
each of the suits was, respectively, in- 
stituted and further to what would be 
the position of affairs when both the 
suits have been tried and finally deter- 
mined. It is to be noted that the provi- 
sions in S. 19 have been put in front of 
those contained in S. 11. The real cri- 
terion to apply is this. Supposing the 
first suit was determined; would the 
position then be that when the second 
suit was instituted the matters raised in 
the second suit were res judicata by rea- 
son of the decision of the prior suit? In 
that way, the provisions of S. 10, logic- 
ally and naturally, precede S. 11. Ap- 
plying that test, it seems to me that if 
the Delhi suit were tried out and judg- 
ment given in that suit, the matters sub- 
stantially in issue in the Calcutta suit 
would indeed then be res judicata. To 
put the matter in another way, all the 
matters really at issue between the half 
a dozen partners would have been finally 
determined by the decision in the Delhi 
suit. That aspect of the matter has 
been touched upon by the learned Judge 
in his judgment (p. 32 of the paper-book) 
where he says: 

The learned Advocate-General has elaborated 
the point by submitting that the section (that is 
to say, S. 10) is intended, merely, to prevent the 
trial by one Court of an issue in another pending 
suit, of earlier date, in another Court. For the 
purposes of his argument, he has made reference 
to S. 11, the familiar section relating to res judi- 
cata. The universal practice, where the issue of 
res judicata is raised, is for the Court, at the 
hearing of the suit, in which that issue is raised, 
to try it at the hearing. Why should a different 
practice prevail where it is contended that S, 10 
applies? 

• 3, Balkishan v. Kjshan Lai, (1889) 11 All >148 
=1889 AWN 42, 
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So thfit the learned Ju^ge, inferen- 
tially, seems to say that although if the 
Delhi suit had been determined and then 
the Calcutta suit was started the matter 
in the second suit might be res judicata, 
that is a question which ought not to be 
decided until a later stage of the suit. 
In that connection, one must bear in 
mind that S. 10 itself does say that no 
Court shall proceed with the trial of a 
suit. Therefore, it is, no doubt, argu- 
able that nothing need be done, or in- 
deed ought to be done, till the stage has 
been reached at which the **triar* in the 
strict sense of the word has commenced 
or is about to commence. I have already 
indicated that Buckland, J., thought that 
the moment was not ripe for the appli- 
cation made by Durgaprasad; but, in my 
opinion, the real position is this: It is 
mandatory upon the Court not to pro- 
ceed with the trial of any suit in which 
the matter raised is also raised in a pre- 
viously instituted suit. That is not to 
say, however, that it is not also discre- 
tionary with the Court to stop the pro- 
ceedings at an earlier stage. Indeed one 
would have thought— I say this, of 
course, with the greatest possible res- 
pect to the learned Judge whose judg- 
ment we are now considering — that as a 
matter of common sense and convenience, 
generally speaking, if it is satisfactorily 
demonstrated that the secood suit is 
paralleF' to the first suit, then the best 
3ourse for everybody concerned would 
be to put a stay upon or to arrest alto- 
gether the second suit at the earliest 
possible moment. At any rate, there 
seems to be no bar, in law, to that course 
being adopted, and actually such a 
course was adopted by Imam, J., in the 
case of 1917 Cal 637 (4). In that case a 
man who carried on business at Karachi 
employed a man as his agent in Calcutta, 
and on 16th February 1915, the Karachi 
employer instituted a suit in the Court 
of Judicial Commissioner of Sind, at 
Karachi, against his Calcutta agent, for 
an account and for the recovery of 
whatever sum might be found due on 
the taking of such account. On 10th 
March 1916, the agent retaliated, if 
I may use the expression, by instituting, 
in the High Court of Calcutta, a suit 
which is the case now cited. The Cal- 



^ d. Padamsee Narainjee v. Lakbamsee Kaisee, 
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his Karachi employer for recovery of a 
certain sum of money, or in the alterna- 
tive, for an account. Thereupon, tho^ 
employer applied to the High Court of 
Calcutta to have the suit which had 
been instituted in that Court stayed i 
pending the determination of the suit 
which he himself had instituted at 
Karachi. In giving judgment Imam, J.^ 
said : 

“ Both the suits admittedly relate to the same- 
contracts between the parties and the only ques- 
tion that requires to be considered is whether 
the Karachi Court has jurisdiction to grant the • 
relief claimed. In the suit at Karachi the plaint^ 
sets out allegations that clearly give jurisdiction! 
to that Court to try the case. Those allegations* 
may be wholly untrue, but it is not for this* 
Court to pronounce on them for the purpose of 
this application — jurisdiction does not depend 
upon actual facts but upon the allegations made- 
concerning them. This suit therefore cannot be* 
proceeded with. The suit will be stayed till the* 
determination of the suit at Karachi.” 

It would seem therefore that Imam, J.,. 
stayed the Calcutta suit at a very early 
stage in its career. I see no reason why 
that course should not be adopted inf 
connection with the matter now before- 
us. Holding, as I do, that the matter 
in issue in suit No. 2151 of 1933 is also 
directly and substantially in issue in the 
suit previously instituted in the Court 
of the Subordinate Judge at Delhi, I 
arrive at the conclusion that suit No, 
2161 of 1933 ought to be stayed and so* 
the application made by Durgaprasad,. 
dated 29th November 1933, ought to be^ 
granted. The moment one has come to- 
that conclusion, it obviously inevitably' 
follows that the application made by 
the plaintiff Kantichandra Mukherju 
ought to be refused, and therefore thoi 
Buie which he obtained on 13th Novem- 
ber 1983 ought to be discharged. If ther 
Calcutta suit is stayed, it follows that 
there is no necessity for the plaintiff, or 
anyone else, to be appointed receiver ia 
that suit, and therefore it is a conse- 
quential matter that the order appoint- 
ing him interim receiver should be 
vacated also. Both the matters of in- 
junction and receiver are comprehended 
in the Buie. Therefore I think it is* 
sufficient to say that the Eule should be 
discharged. In my judgment, for the 
reasons I have given, both thesa appeals 
should be allowed. As regards costs, I 
think the appellant should get, from the 
plaintiff respondent one. set of hearing., 
costs, assessed on the basis of an appeal^^ 
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from a decree. He will get his general 
costs in both the appeals. The appellant 
will also get his costs, one set, in the 
original Court. 

Panckridge, J. — I agree but I desire 
to add certain observations. At the 
outset of the appeal, counsel for the 
respondent indicated that he proposed 
to argue that no appeal lay from the 
order refusing to stay the Calcutta suit. 
At a later stage, he stated that he did 
not propose to press this contention. I 
-have merely referred to it because there 
is a direct authority on the point, the 
Bombay High Court having, recently, 
held that an order refusing to stay a 
suit to which, it is said, the provisions 
of S. 10 apply, is a judgment within 
Cl. 15 of the Letters Patent and is ap- 
pealable. To my mind the reasoning of 
Sir John Beaumont, O.J., and Blackwell, 
J., as appearing in the judgment in the 
case of 1933 Bom 85 (5), is conclusive. 
I think it right to state my opinion on 
this point in case the matter is raised 
in a future appeal. 

With regard to the orders appealed 
against, as has been pointed out, the 
learned Judge in the Court of first ins- 
tance did not come to a conclusion whe- 
ther the matter in issue in the Calcutta 
suit was also directly and substantially 
in issue in the previously instituted suit. 
He expressed the opinion that it was 
not possible to come to any decision on 
the matter until at least the pleadings 
in the two suits were closed. This 
proposition may be true of certain 
classes of suits, but it should, I think, 
be borne in mind that suits for dissolu- 
tion of partnerships and the taking of 
partnership accounts are in many res- 
pects different from ordinary suits, and 
authorities having' reference to suits 
other than partnership suits are some- 
times of no great value when a partner- 
ship suit has to be considered. Looking 
at the two plaints I find no difficulty in 
coming to a /conclusion that the matter 
in issue in the Calcutta suit is directly 
and substantially in issue in the Delhi 
suit. The matter in issue in both suits 
appears to me the rights and liabilities 
of the partners inter se upon the dis- 
solution of the partnership. 

I do not agree that the suit is one for 
the enforcement of the agreement of 

5. Jivanlal Narsi v. Pirojshaw Vakharia & Co., 
1983 Bom 86=143 I 0 806=67 Bom 864., 


1st June 1933, or of the modification ofr 
that agreement as arrived at on fitb 
June 1933. My reason for saying so is- 
that those agreements contemplated tha^ 
taking of the accounts without the in-, 
tervention of the Court, while both th^ 
plaints ask that accounts should be 
taken by the Court. I think if the 
plaints are properly analysed the result 
is that the allegations as to what hap- 
pened in June 1933, are only relevant 
as showing how it has come about that 
the parties have had to seek the inter- 
vention of the Court. I do not consider 
that what I may call the identity of the- 
second suit with the former suit is in 
any way affected by the fact that a de- 
claration is prayed as to the illegality 
of certain interlocutory orders that have' 
been made in the Delhi suit. The res- 
pondent has taken no steps to have 
these orders set aside by the Judge who^ 
made them; nor has he invoked the 
powers of the tribunal, whatever it may 
be, to whose appellate jurisdiction the 
Judge is subordinate. In these circum- 
stances, I do not think that the fact 
that a declaration is prayed for as to- 
the illegality of those orders can change 
a suit for partnership accounts into a. 
suit for something else. I need add 
nothing to what has fallen from my 
Lord on the subject of the prayer for an 
injunction. As has been pointed out, if 
such a prayer can be held to make the 
second suit different from the former 
suit for the purpose of S. 10, it is open 
to any plaintiff who has already beens 
made a defendant in another suit to em- 
bark on a parallel course of litigation 
merely by inserting in his plaint a 
prayer for injunction to restrain the de- 
fendant from proceeding with the prior 
suit instituted by him. 

This being so, I have to consider whe- 
ther the learned Judge was right in 
holding that even if the matter in issue 
in both the suits was the same, the ap- 
.plication to stay the suit was prema- 
ture. As has been pointed out, a gene- 
ral order for stay has frequently been 
made long before the stage of the actual 
trial has been reached. Indeed in tha 
case to which the learned Judge refers 
1922 Bom 276 (6) — the order had been 
made as an interlocutory order and 
before the suit was ripe for hearing, and 

6. Sennaji Kapurchand v. Pannaji Devicban^ 
1922 Bom 276=64 I G 680=46 Bom 431. 
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it waa not suggested that that order was 
without jurisdiction, for the case was 
''merely concerned with what powers, if 
my, remained with the Court after it 
tiad made the order for stay. I have no 
Joubt that in a proper case the Court 
las power to stay a suit, generally, at 
iny stage at which it seems expedient 
to do so. In the present case, I can see 
10 reason at all for permitting this suit 
50 continue if, as I hold, it falls within 
3. 10. Indeed, there are very many 
reasons why, if it is going to be stayed, 
it should be stayed at the earliest op- 
portunity. 

With regard to the respondent's claim 
for an interim injunction I notice that 
the learned Judge attached considerable 
weight to the fact that it appeared to 
him that the Official Eeceiver had been 
interfered with in the discharge of his 
duties. I wish to express no opinion as 
to the facts, but assuming the views of 
the learned Judge to be correct, I do not 
think it would justify an injunction res- 
training the plaintiff in the Delhi suit, 
generally, though I can imagine cases 
where this Court would restrain the 
plaintiff from taking any particular step, 
and would punish him for contempt if 
he would take it; but I can see no reason 
why he should be absolutely restrained 
from proceeding with the suit either 
because he has interfered with the Offi- 
cial Receiver or because it is thought 
likely that he may do so in the future. 

It has been urged by the respondent 
that it will be more convenient to have 
the suit tried here rather than in Delhi. 
Having regard to the various autho- 
rities to which reference has been made, 
I think it must be conceded that the 
Court has jurisdiction to restrain a de- 
fendant from litigating in another Court 
on the grounds of convenience. I am 
not satisfied however that the allega- 
tions of the respondent are correct or 
-the balace of convenience is so clearly in 
favour of the proceedings being con- 
ducted in Calcutta that the defendant 
should be restrained from continuing the 
Delhi proceedings. I notice in the affi- 
davit of the Official Receiver that the 
point he has made is not so much the 
inconvenience to which the Dalmias 
will be put, in their capacity as partners 
in the firm of Harnandroy Badridas, but 
, the inconvenience to which both he and 
the Dalmias would be put in taking ac- 


counts in what is called' the domestic 
litigation. I do not think that this is a 
consideration which ought to have much 
weight with us in deciding the matter. 
As I have said I agree with the order 
as formulated by my Lord. 

K.s. Appeals dlloioed. 

A. 1. R. 1935 Calcutta 10 

Nasim Ali, J. 

Mahedar Bahaman Mia — Plaintiff — 
Appellant. 

V. 

Kanti Chandra Basu — Defendant — 
Respondent. 

Appeal No. 1360 of 1933, Decided on 
17th May 1934, from appellate decree 
of Addl. Sub- Judge. Malda, D/- 15th May 
1933. 

(a) Bengal Self-Government Act (3 of 
1885), S. 138-A — Dispute relating to quali- 
fication of voters is dispute relating to eleC' 
tion. 

Disputes relating to the qualification of voters 
is a dispute rotating to elections under the Act. 

[P 12 0 1] 

(b) Bengal Self-Government Act (3 of 
1885), S, 138-A-Election Rules — R. 26 (b) 
— Magistrate’s decision under R. 26 (b) is 
judicial decision and not simplyan executive 
order. 

The decision which the Magistrate gives under 
.R, 26 (b) is a judicial decision and not simply an 
executive order passed by the returning oflicer in 
connexion with the preparation of a register of 
voters. [P 12 0 1] 

(c) Jurisdiction — Special tribunal for de- 
termining certain questions — Civil Court 
cannot take cognizance of such matters — 
Civil P. C. (1908), S. 9. 

Where the legislature has set up special tribu- 
nal for the purpose of determining certain ques- 
tions as to rights which are the creatures of the 
Act, then the jurisdiction of that tribunal is 
exclusive and the civil Court cannot take cog- 
nizance of such matters. [P 12 C 2] 

C. 0. Biswas, Debi Prosad Dutta and 
Gopendra Krishna Banerjee — for Appel- 
lant. 

Jogesh Chandra Boy and Nagendra 
Nath Bose — for Respondent. 

Judgment. — This is an appeal by the 
plaintiff in a suit for a declaration that 
the election of the defendant to the 
Malda Local Board was illegal and void 
and for a perpetual injunction restrain- 
ing him from exercising the functions of 
a member of the same Board. Various 
objections were taken by the plaintiff 
^to the election of the defendant. . In 
view of the concurrent findings of the 
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Courts below the learned advocate ap- 
pearing for the appellant has pressed in 
this appeal only one objection, namely, 
that the defendant not being a qualified 
voter was not entitled to stand as a can- 
didate in the election. The defendant’s 
answer to this objection was that the 
oivil Court had no jurisdiction to try 
that question. The Courts below have 
accepted the defendant’s plea on this 
point and have agreed in dismissing the 
suit. Hence the present appeal by the 
plaintiff. 

The only point for determination 
therefore in this appeal is whether the 
civil Court has jurisdiction to try the 
question whether the defendant was a 
^qualified voter or not. S. 9, Civil P. C., 
lays down that 

"“the Courts shall (subject to the provisions 
herein contained) have jurisdiction to try all 
suits of a civil nature excepting suits of which 
their cognizance is either expressly or impliedly 
fbarred.” 

The point for determination therefore 
is whether the trial of this question by 
the civil Court is barred either expressly 
or impliedly. The case for the defendant 
is that the jurisdiction of the civil Court 
is barred by the rules which have been 
iramed by the Local Government under 
•S. 138.A, Local Self-Government Act (3 
.of 1886). E. 1-A of the Statutory Eules 
framed under the aforesaid Act is in 
these terms : 

“All disputes arising under these rules other 
than objections under Rr. 15 and 42 shall be 
decided by the Magistrate and his decision shall 
he final.” 

Eule 26-B lays down that: 

“Every application made under R. 24 or R. 25 
•shall be duly considered by the Magistrate of the 
district, or such other officer as may be appointed 
hy him in this behalf on the date fixed under 
B. 26-A and the decision of the Magistrate or of 
the officer so appointed, as the case may be, shall 
be final.” 

It was urged by the learned advocate 
for the appellant on the authority of 
the decision in the case of 1931 Cal. 36 
(l) that the word “final” in the rules 
quoted above means final so far as the 
■executive authorities are concerned and 
.consequently the question can be tried 
Again by the civil Court. That was how- 
ever a case which arose out of an election 
under the Bengal Municipal Act in 
which there is an express proviso to 
S. 15 of the said Act retaining jurisdic- 
tion of the civil Courts to try suits 

1 , Rathis Chandra v. Amulya Oharan, 1931 
Cal 36=129 I C 422=58 Cal 87. 


relating to election. The learned advo. 
cate for the defendant-respondent, on 
the other hand contended that the word 
“final” in Er. 1-A and 26-B means “not 
liable to be challenged in a civil suit.” 
The observations of Mitter, J., in the 
case of 1928 Cal. 750 (2) support this 
contention of the respondent. It was 
however contended by the learned advo- 
cate for the appellant that the observa- 
tions of the Mitter, J., in that case were 
mere obiter dicta inasmuch as the 
learned Judge having found that the 
objection taken by the plaintiff in that 
case, (namely, whether Tarak was a 
qualified voter) fell within E. 42, it was 
not necessary for the learned Judge to 
come to a decision as to the meaning of 
the word “final” in that rule. Even if 
it be assumed that the observations of 
Mitter, J., in that case are obiter dicta, 
I am not prepared to say that the opin- 
ion expressed by the learned Judge in 
that case is wrong. S. 138-A, Bengal 
Self-Government Act, as originally enact- 
ed was in these terms: 

“ It shall be lawful for the Lieutenant-Gover- 
nor to make rules consistent with this Act for 
any District Board or Local Board for the pur- 
poses of determining the mode and time of ap- 
pointment or election of members of Boards and 
Committees, the term of office and the registra- 
tions of voters and candidates, and generally for 
regulating all elections under this Act.” 

By Bengal Act 1 of 1914 the following 
words were added to Cl. A, S. 138 : 

“ And determining the authority who shall 
decide disputes relating to such elections.” 

The result of this amendment of Sec- 
tion 138 (a) was that the Local Govern- 
ment obtained powers from the legisla- 
ture to determine by rules the authority 
who shall decide disputes relating to 
elections under the Local-Self-Govern- 
ment Act of 1885. In exercise of that 
power the Local Government has framed 
certain rules. The question is whether 
by any of these rules the Local Govern- 
ment has determined the authority who 
is to decide disputes relating to elections 
held under the Act. Under E. 22 of 
these statutory rules the Magistrate is 
to have a register of persons, qualified 
to vote, prepared and such a register is 
to be prepared from the assessment list 
from enquiries made by persons espe- 
cially deputed for the purpose and in 
such manner as may appear expedient. 

2. Sibesh Chandra v. Bibhu Bhusan, 1928 Cal 
750=116 I G 372=56 Cal.52. 
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Under E. 23 the list of votdrs is to be 
-published. Under B. 24 any person 
whose name is omitted from the register 
is to apply to the Magistrate in writing 
to have his name inserted in the regis- 
ter stating the grounds of his applica- 
tion. Under E. 25 any person whose 
name is in the register and who consi- 
ders that any name appearing in the re- 
gister ought to be omitted may apply in 
writing to the Magistrate stating defi- 
nitely the grounds of bis application 
to have such name omitted. E. 26 
lays down that the application need 
not be stamped and may be sub- 
mitted either by post or through an 
agent. B. 26 (a) indicates how the 
notice of that application is to be served 
and a date fixed for the hearing of that 
application. Then comes E. 26 (b) un- 
der which the Magistrate or some other 
officer as may be appointed by him in 
this behalf on the date fixed under 
E. 26 (a) is to hear the application and 
to pass bis decision. It seems to me 
that by these rules the Local Govern, 
ment has determined the authority 
who is to decide disputes relating to 
the qualification of voters and there can 
be no doubt that such a dispute is a dis. 
pute relating to elections under the Act. 

It is true that though the Local Go- 
vernment has obtained powers from the 
legislature to determine the authority 
who is to decide all disputes relating to 
elections, it has not yet exercised that 
power to its fullest extent. The Local 
Government has not yet determined the 
authority by which disputes other than 
those arising under the rules framed (as 
for example, -corrupt practices) are to be 
decided. In fact the civil Court still 
continues to have jurisdiction to decide 
such disputes. This is clear from the 
fact that the Local Government has 
given authority to the Magistrate to de- 
cide only those disputes which arise un- 
der the election rules. It appears to me 
also that the decision which the Magis- 
trate gives under E. 26 (b) is a judicial 
decision’ and not simply an executive 
order passed by the returning officer in 
connexion with the preparation of a re- 
gister of voters. . The decision under 
E. 26 (b) is really a decision as to whe- 
ther the person is or is not a qualified 
voter. A particular procedure has also 
been laid down for getting the decision 
under E. 26 (b). On all these grounds 


I am of opinion that the Local Govern- 
ment by virtue of the power delegated 
by the legislature has set up a special 
Tribunal for deciding whether a certain* 
person is qualified to vote or not. 

It is well established on authorities 
that where the legislature has set up 
special Tribunal for the purpose of de- 
termining certain questions as to rights 
which are the creatures of the Act then 
the jurisdiction of that Tribunal is ex- 
clusive and the civil Court cannot take 
cognizance of such matters. If the 
plaintiff had really any grievance he 
should have resorted to the Tribunal 
which has been set up for redressing 
that grievance and if he did not avail 
himself of that opportunity, he cannot 
nov; complain that the law has deprived 
him of his right to have his grievances 
redressed by the civil Court. 

On these grounds I agree with the- 
Courts below that the jurisdiction of 
the civil Court to try the question ae 
to whether the defendant is a qualified 
voter or not is barred by the rulee^ 
framed by the Local Government under 
S. 138 (a), Local Self Government Act. 

It was however contended by the 
learned advocate for the appellant that 
the actual decision in 1928 Cal 750 (2)^ 
goes to show that the question as to- 
whether a person is a qualified voter or 
not is a question which can be tried by 
the civil Court. In that case however 
the learned Judges held that the ques-r 
tion as to whether a certain person was 
a qualified voter or not was a question 
which came under E. 42 and conse- 
quently by virtue of the provisions of 
E. 1-A the decision of the Magistrate on 
that question was not final. It appears 
however that at the time when the 
election which was in dispute in that 
case was held, the specific rules quoted 
above determining the authority who is 
to decide disputes relating to the quali- 
fication of voters were not framed by 
the Local Government. Under the ex- 
isting rules the dispute relating to the 
qualification of voters no longer falls 
within E. 42. Consequently the actual 
decision in the case referred to above 
does not help the appellant so far as 
the present appeal is concerned. No* 
sufficient ground has therefore beejg, 
made out for interfering with the judg- 
ment and decree of the Courts below^ 
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The appeal is accordingly dismissed 
with costs. 

K.S. Appeal dismissed. 


A. I. R. 1935 Calcutta 13 

Jack and Ehundkar, JJ, 

Prafulla Nath Tagore — Decree-holder 
— Appellant. 

V. 

A. M. Paruk — Judgment-debtor — Res- 
ipondent. 

. Appeal No. 528 of 1933, Decided on 
'30th April 1934, against order of First 
Court Sub- Judge, Bakarganj, D/- 30th 
November 1933. 

Civil P. C. (1908), S. 151 — Attachment, 
withdrawal of — Institution of title suits 
.alleging fraud and misrepresentation is no 
Justification for withdrawal of attachment. 

There is no reason why a decree-holder should 
merely because the judgment-debtor has filed a 
title suit alleging fraud, be deprived of the secu- 
rity for payment of the decretal amount which 
lie has acquired by attachment of the judgment- 
debtor’s property. Attachment should not be 
withdrawn unless the judgment-debtor is pre- 
pared to give security for payment of the decretal 
amount. [P 13 C 1] 

Brojolal Chaherbutty, Hiralal Ghucker- 
butty and Shyamadas Bhattacharji — for 
Appellant. 

Glough and Bhabesh Narayan Bose_ for 
Ambicka Pada Chowdhury — for Respon- 
dent. 

Jack, J. — This is an appeal against the 
dismissal of an execution case and an 
order withdrawing the attachment of 
the judgment-debtor No. 70’s share in 
the attached properties. Certain rent 
decrees were passed against this judg- 
ment-debtor and others and against 
these decrees nine title suits were in- 
stituted on the ground that the rent de- 
crees were null and void having been 
obtained by traud and misrepresenta- 
tion. The trial Court issued an order 
for injunction restraining execution of 
the rent decrees pending the hearing of 
the title suits. Against that order there 
was an appeal to the District Judge of 
Backerganj who modified the order to 
the extent that he ordered that execu- 
tion might proceed against the tenures 
in arrears only without prejudice to the 
rights of the plaintiff which might be 
determined in the title suits and that 
all other proceedings should be stayed 
pending the disposal of the title suits. 
Thereafter the Subordinate Judge in the 


execution case passed the order which is 
complained of, namely, that as the title 
suits were not yet ripe for hearing and 
it was not known when they would be 
disposed of, the execution case before 
him which was already pending for a 
long time need not he kept pending and 
might be conveniently disposed of. He 
therefore dismissed the execution case 
and withdrew the attachment of the 
judgment. debtor No. 72’s share in the 
properties. 

As pointed out in the disposal of the 
previous rule which was issued by this 
Court against that order, it does not ap- 
pear that the learned Subordinate Judge 
was justified in dismissing the execution 
case entirely. There does not seem to 
be any reason why the decree-holder 
should merely, because the judgment- 
debtor has filed a title suit alleging fraud 
be deprived of the security for payment 
of the decretal amount which he has 
acquired by attachment of the judgment- 
debtor's property. The attachment, 
even though of a property which is out 
side the tenures in arrears is not illegal 
and he is entitled to attach the property 
and there is no reason why he should re- 
linquish the advantage he has so gained 
merely because of the institution of a 
title suit, unless the judgment-debtor is 
prepared to give security for payment 
of the decretal amount. Under the order 
of the District Judge it appears that the 
decree-holder is entitled to proceed 
against the tenures in arrears; and though 
the order states ‘^without prejudice to 
the rights of the plaintiff” it does not 
appear to me that it excludes the share 
of the plaintiff from the execution pro- 
ceedings against the tenures in arrears 
though this is the interprefcation which 
has been put upon it by the Subordinate 
Judge. In any case I think the learned 
Judge was not entitled to dismiss the 
execution case and withdraw the attach- 
ment complained of unless the judgment- 
debtor gave security for the alleged 
amount of his share in the decretal debt. 
I would therefore order that the execu- 
tion case be dismissed and the attach- 
ment withdrawn on the judgment-debtor 
giving security for his share of the debt 
and not otherwise; unless therefore the 
judgment-debtor gives security or his 
share of the debt within a month from 
this date the order of the learned Sub- 
ordinate Judge dismissing the execution 
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case and withdrawing the attachment 
will be reversed and the execution case 
and the attachment will be restored. 
There will be no order as to costs. 
Khundkar^J . — I agree, 

.S. " Appeal allowed. 
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Bartley, J. 

Sri, Charusilla Dasi — Plaintiff — Ap- 
pellant. 

V. 

Sukhdev Haluai and others — Defen- 
dants — Respondents. 

Appeal No. 199 of 1933, Decided on 
13th September 1934, from appellate 
decree of Addl. Sub-Judge, Birbhum, 
D/- 8th September 1932. 

Civil P. C, (1908), S. 47— Objection in 
execution proceedings by representative of 
debtor — S. 47 applies and no separate suit 
lies, even if such representative claims pro* 
perty on his own behalf. 

All objections raised in execution proceedings 
by parties to the suit or their representatives 
come under S. 47 and that section bars a sepa- 
rate suit. And this principle holds good, even when 
the representative of the debtor, impleaded in 
the case, claims the property on his own behalf, 
though under a different right : 17 Cal 711 (F R) 
and 115 I C 353, Bel, on, [P 14 C 2, P 15 C 1] 

Amarendra Nath Bose, Dhirendranath 
Ouha Thakurta and Bholanath Boy — for 
Appellant. 

Oopendra Krishna Banerji — for Res- 
pondents. 

Judgment. — The facts material in 
this appeal are as follows : Plaintiff, 
here the appellant, obtained a decree for 
khas possession of certain lands in 1918. 
Miscellaneous litigations followed, with 
the result that a final application for 
execution of the decree against defen- 
dant 1 as the son and legal representa- 
tive of the deceased judgment-debtor 
was made in 1927. Defendant opposed 
this application on the ground that by a 
compromise entered into after the pas- 
sing of the original decree, the suit lands 
had been settled with him and others of 
his family. The matter was heard and 
the Court decided that the decree was 
incapable of execution. There was no 
appeal against that order. In 1929, 
plaintiff brought the present suit to 
have the order set aside and to recover* 
khas possession on the basis of her de- 
cree. She alleged that the order was 
founded on false evidence and asked 
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that it should be set aside. The Court 
of first instance held that the order de- 
ciding that the decree was incapable of 
execution was made not under S. 47>. 
Civil P. C., but under 0. 21, R. 58 and 
was therefore no bar to the subsequent 
suit. The learned Subordinate Judge 
held that it was made either under 
S. 47 or under 0. 21, R. 2, and he ac- 
cordingly found that no suit lies to set 
it aside. In the result he dismissed the 
present suit. For the appellant, it is 
now contended that the order was not 
made either under S. 47 or under O. 21,, 
R. 2 and therefore the suit is not barred^ 
Respondents’ contention is that the' 
order was made under S. 47 and is ar 
complete bar to a subsequent suit. I am 
definitely of opinion that the view taken, 
by the learned Subordinate Judge was 
correct. 

The board rule is that all objections 
raised in execution proceedings by 
parties to the suit or their representa- 
tives come under S. 47 and that section 
bars a separats suit. Claims by third 
parties can be agitated by- two ways, 
either under O. 21, R. 58 or by means of 
a separate suit. In the present case, 
original objection was made by the de- 
fendant when he was brought on the 
record as heir and legal representative 
of the deceased judgment-debtor. It 
was therefore an objection by a party to 
the suit. It was argued that the sec- 
tion could not apply because, although 
he was the legal representative of the 
judgment-debtor, the defendant claimed 
the property in virtue of a new settle- 
ment with himself and not in his capa- 
city of heir to the debtor. The point 
however is without substance. It was 
held in 17 Cal. 711 (l), that an objection 
taken by a person who has become the 
representative of the judgment-debtor 
in the execution of a decree to the effect 
that that property attached in execution 
thereof was his own property, and not 
held by him as such representative, is a 
matter cognizable only under S. 244 of 
the Code. This view was followed and 
affirmed in 115 I C 353 (2), in which 
case the correct principle was held to be 
that when the representative of the 
debtor, impleaded in the case, claims 

1. Panchanon Bandopadhya v. Rabia Bibi> 

(1890) 17 Cal 711 (F B). 

2. Naidabashi v. Rajendra Chandra, (1928) 115 

I 0 358. 
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the property on his own behalf though 
under a different right S. 47 applies. It 
follows from this that in the present 
case, no seperate suit lies to set aside 
the order passed in 1928 (1927) ? to 
the effect that the decree was incapable 
of execution. In the result, the deci- 
sion of the lower appellate Court is 
affirmed and this appeal dismissed with 
costs. Leave to appeal is refused. 

K.s. Appeal dismissed. 
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Buckland, Ag. C. J. 

Protiva Sundari Debi — Plaintiff, 

V. 

Sarada Charan Goho and others — De- 
fendants. 

Civil Suit No. 2186 of 1931, Decided on 
20th March 1934. 

(a) Mortgage — Property not mortgaged in- 
cluded in sale proclamation and sold — Mere 
abstention of mortgagor to rectify does oot 
disentitle him from recovering such pro- 
perty. 

Where property not included in mortgage is in- 
cluded in the sale proclamation, and sold, the 
mere abstention of the mortgagor to have the sale 
proclamation rectified does not necessarily bind 
him so as to disentitle him from recovering the 
same. Some thing more is necessary to enable 
the mortgagee to entitle him to bring to sale in 
execution of his mortgage decree such property 
also: Willmott v. Barber, 15 Ch D 9fi, Ref, 

[P 16 C 1, 2] 

(b) Receiver-Receiver is not a necessary 
party where no attempt is made to interfere 
with his right to property entrusted to his 
care and he has no possession. 

The receiver of the property of a party to a 
litigation, is not a necessary party, if no attempt 
is made thereby to interfere with the right of the 
receiver to the property entrusted to his care, 
where the subject-matter of suit is not in the pos- 
session of the receiver: 6 I C 214, Bist. [P 16 G 2] 

(c) Civil P. C. (1908), S. 47-Suit for set- 
ting aside Court sale in respect of properties 
not included in mortgage — Suit may be trea- 
ted as application under S. 47. 

A suit for setting aside a Court sale in respect 
of property not included in the mortgage may be 
treated as an application under S. 47, made on 
the day on which the plaint is presented: 22 Gal 
483, Foil. [P 17 C 1] 

W. W. K. Page and A. K, Boy {Jr .) — 
for Plaintiff. 

AdvocateMeneral and N. Ckatterjee — 
for Defendants. 

Judgment. — The plaintiff in this case 
asks for a declaration that the sale held 
by the Registrar of this Court on 25th 
September 1931 in Suit No. 1120 of 1927 


is not binding. The facts are not in dis- 
pute. The plaintiff's husband and one 
Himangshu Sekhar Gupta were the joints 
owners of a moiety of a printing pres8 
known as the ‘Gupta Press' situate ah 
No. 221, Cornwallis Street, and the copy- 
right in a publication known as the 
‘Gupta Press Panjika' as well as other 
publications. 

“The owner of the other moiety was 
the defendant Sushila Bala Debi. In the 
year 1918 Sushila Bala Debi brought a- 
suit against the plaintiff's husband for 
partition and accounts, and on 28th June 
1918 Mr. Nripendra Nath Bose was ap- 
pointed receiver. The terms on which 
he was appointed are set out in para. S’ 
of the plaint, and he was appointed to 
take possession of the ‘Gupta Press' withi 
its goodwill, lease hold rights, machi- 
nery, stock-in-trade, printing machine- 
ries copyright and materials of and ia 
the Gupta Press Panjika or Year Book> 
corrugated iron roof room on the first 
floor of premises No. 221, Cornwallis 
Street, to be sold as a going concern by 
the receiver, and the copy right in other 
publications, with liberty to the parties, 
to bid and set off half the amount of the^ 
bid less Rs. 4,000." 

On 20th December 1923 the receiver 
was directed to print the publication 
known as the ‘Gupta Press Panjika' for 
the year 1924-25 and to raise Rs. 5,000' 
at 12 per cent on the security of the 
Gupta Press concern for, I presume, the* 
purposes of financing the publication,, 
which he did by a mortgage dated 8th 
August 1924, whereby he borrowed Rs., 
6,000 from the defendant Sarada Charan 
Goho on the security of what I may very 
shortly state was the press and its good- 
will. The defendant Goho brought a 
suit in this Court on his mortgage and 
obtained a final decree which directed^ 
the mortgaged properties to be sold, and 
it is alleged that at the sale in execution 
of the decree not only was the mortgaged 
property sold but other property not in 
eluded in the mortgage was also sold. So 
far as the plaintiff charges that that was 
done fraudulently, such charge has now 
been withdrawn and the case has been 
limited to the claim to have the sale set 
aside so far as it affects property which 
was sold and which was not the sub- 
ject of the mortgage and therefore should 
not have been sold. What was mortgaged 
was 
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beneficial interest and goodwill in the said 
■business carried on under the name and style 
of Gupta Press at 221 Cornwallis Street, Calcutta, 
^nd secondly, all and singular the several chattels 
and things belonging to the said Gupta Press 
concern and specifically described in the schedule 
liereto.” 

Turning to the schedule, one finds 
there five items which are sufficiently 
specific not to admit of much error. 
There is no mention of any publica- 
tion or of the Gupta Press Panjika to 
which I understand a certain value 
is attached. To the plaint is attach- 
•ed a schedule in two parts, the first 
part of which admittedly includes the 
property covered by the mortgage, and 
the second part of which includes items 
:admittedly not within the schedule to 
the mortgage but which, it is argued on 
behalf of the defendant are within the 
general words in Cl. 1 of the deed which 
T have quoted, and, if nob comprised 
therein, admittedly are not within the 
security. Various other defences, more 
.or less technical, have been taken and 
they are comprised in the following 
issues: 

1. Is the receiver a necessary party to 
this suit? 2. Did defendant in execution 
‘Of his decree cause to be sold property 
nob covered by the mortgage in his 
favour ? 3. Is the plaintiff entitled to 

restrain the defendant from publishing 
Gupta Press Panjika or other publica- 
tions mentioned in para, 2, Sch. A ? 4. 

Are S. 47 and O. 21, R. 78, bars to the 
maintainability of this suit ? 5. Was 

sale proclamation and notice settled on 
notice to the plaintiff ? If so, what is 
the effect thereof ? 6. To what relief, if 
any, is the plaintiff entitled ? On issue 5 
no argument has been addressed to me by 
the learned Advocate-General, though he 
exhibited the affidavit of service of notice 
to the parties to the mortgage suit to 
settle the sale proclamation and the 
minutes of the Registrar when he settled 
the sale proclamation. But Mr. Page on 
behalf of the plaintiff has referred me to 
the observations of Fry, J., in 15 Ch. D. 
'^6 (l) (at p. 104), upon which he relies 
for the purpose of showing that there 
was no acquiescence on the part of the 
plaintiff. As I have said, the learned 
Advocate-General, though he submitted 
the issue and put in the relative docu- 
ments, did not argue the point, and no 
question of estoppel being raised it does 

^ i ^WiilmotTv. Barker, (1880) 15 Oh D 96=28 
W R 911=43 L T 95. 


not appear to me that the plaintiff is ne- 
cessarily bound if the notification of sale 
actually and in fact included property 
which is not the subject of the security. 
It would, I conceive require something 
considerably more than mere abstention 
on the part of the plaintiff to enable the 
defendant to say that he was entitled to 
bring to sale in execution of his mortgage 
decree property which belonged to. the 
mortgagor though it was not subject to 
his mortgage. 

Taking the other issues in order, it has 
been argued on the authority of 6 I. 0. 
214 (2) that the receiver was a necessary 
party to this suit. But that was a case 
in which the property, the subject-mat- 
ter of the suit, was actually at the time 
in the possession of the receiver. That 
is not the case here, and the learned 
Judges observed: 

“It is obvious that, the receiver of the property 
of a party to litigation, is not a necessary party 
if no attempt is made thereby to interfere with 
the right of the receiver to the property entrusted 
to his care.” 

There is no question in this suit of in- 
terfering with the right of the receiver. 
The defendant Goho has no interest in 
the rights of the receiver. The receiver 
was the representative of the parties in 
the suit in which he was appointed. It 
may be that if this suit should succeed 
the property recovered should be handed 
back to the receiver, but that is not aj 
matter in which the defendant Goho is' 
interested. In my judgment this is not 
a case in which the receiver is a neces- 
sary party. I will pass over issue.2 be- 
cause that involves a question of con- 
struction to which I shall presently re- 
turn. Issue 3 is only a question of relief. 
With reference to issue 4 Mr. Page on 
behalf of the plaintiff has conceded that 
this suit is nob maintainable and that he 
cannot resist the arguments advanced, 
but he has invited me on the authority 
of 22 Cal. 483 (3), which is one of the 
authorities cited on behalf of the ^defen- 
dant to adopt the course then followed 
by the learned Judges ‘and to treat this 
suit as though it were an application 
under S. 47, Civil P. C. As in that case, 
the suit has b^en instituted in the Court 
which has jurisdiction to execute the de- 
cree and by which the order for sale was 

2. Jotindra Nath v. Sarfaraj Mia, (1910) 6 10 

214, 

3. Biru Mahala v. Shyamabhurii, (1896) 22 Cal 

• 483. 
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w^mde aii4i under whose direofcion the sale 
bellfl. This, as pointed out there, 
is merell^si' defect in form, and I see no 
mascm wliJy the same course should not 
now be adopted; and if it is adopted the 
only logical course is* to treat the suit 
from the beginning as though it were an 
applleatlon made on the day on which 
the plaint was presented. In that case 
oo question of limitation will arise. This 
is admitted. A question of limitation 
'Would only arise if the suit were treated 
as though it were an application under 
S. 47 made now or on some date subse- 
quent to that on which the plaint was 
presented, but I see no reason for that 
:and I direct that this suit shall be 
treated as an application under S. 47, 
Civil P. C. made on the day on which the 
plaint was presented. 

The only question which remains to be 
decided is whether what was sold is 
covered by the mortgage. What was 
«old was the beneficial interest in the 
‘business. That means the legal interest 
in the business. That does not carry 
anything specific. Then there was sold 
the goodwill in the business. Now good- 
will is something intangible and immate- 
Tial which must have some relation to 
*8omething else. It was the goodwill of the 
business, but it is not specified as the 
goodwill in any publication or anything 
of that nature. So far as any question 
of any thing other than a chattel is con- 
oerhed, that disposes of the matter. The 
eecond part of the clause specifically res- 
tricts the security to the chattels and 
things belonging to the Gupta Press 
•concern which are described in the 
schedule. Admittedly nothing in Sch. 2 
to the plaint is to be found in the sche- 
dule to the mortgage deed. Nothing in 
Sch. 2 to the plaint, in my View, is com- 
prised within the first part of the clause 
which I am now considering. That be- 
ing so, it follows that that which is to 
be found in Sch. 2 to the plaint is not 
within the security and therefore was 
«old by the defendant in execution of his 
mortgage decree though it was property 
not covered by the mortgage in his 
favour. In these circumstances the plain- 
tiff is entitled to relief. The defendant 
will restore to the receiver appointed in 
Suit No. 674 of 1918 the properties spe- 
cified in Sch. 2 to the plaint. The plain- 
"tiff will be entitled to her costs as 
though this were an application /made 
1935 0/3 & 4 


under S. 47, CiVfl P. 0. As regards any 
costs which have been incurred apd 
which would not have been incurred if 
an application had been filed in the first 
instance, both sides will bear their own 
costs. 

K.S. Order accordingly..* 
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Suhrawardy and Costello, JJ. 

Oireeshchandra Bh attach arjy a — Ap- 
pellant. 

v. 

B abeendranath Das — Respondent . 

Appeal No. 1854 of 1928, Decided on 
23rd June 1930, from appellate decree of 
Third Addl. Sub-Judge, Sylhet, D/- lOfch 
April 1925. 

Pre-emption — Hindus of Sylhet have right 
of pre-emption — No evidence is necessary for 
proving such custom as it has received judi-' 
cial recognition --Custom. 

A custom becomes a law when it receives 
judicial recognition. Once the Court has deci- 
ded, as a fact, that a custom does exist then 
that custom obtains the force of law. As a mat- 
ter of law in the District of Sylhet, Hindus have 
the same right of pre-emption under the provi- 
sions of Mahomedan law as Mahomedans them- 
selve have in that district and the plaintiff need 
not prove the existence of such custom by 
adducing evidence for that purpose. 

[P 18 C 1, 2; P 19 C 2; P 20 C l] 

Bhagirath Chandra Das — for Appel- 
lant. 

Chandrashekhar Sen — for Respon^ 
dent. 

Costello. J . — This is an appeal from 
a decision of the third Additional Sub- 
ordinate Judge, Sylhet, reversing a deci- 
sion of the Munsif, First Court, Habi- 
ganj. The suit was one for pre-emption 
and for certain other reliefs. The learned 
Munsif dismissed the suit on the ground 
that the necessary formalities had nob 
been complied with and that there had 
been delay on the part of the plaintiff. 
The lower appellate Court came to the 
conclusion that all the necessary for- 
malities had been complied with and 
there had been no unreasonable delay 
and he agreed with the finding of the 
learned Munsif that there is a custom of 
pre-emption among the Hindus in the 
District of Sylhet. The only point seri- 
ously argued before us was Upon the 
question whether or not the lower ap^ 
pellate Court was right in holding that; 
such a custom does exist among the 
Hindus in that district. The other 
questions raised ate all questions of SMt 
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ifina ate' ddncltded by the findings of 
tbe lower appellate Court. It Was 
argued before us on behalf of' the appel.‘ 
lants that there was no evidence before 
the lower appellate Court on which the 
learned Subordinate Judge could pro- 
perly find that the custom of pre-emp- 
tion does exist amongst the Hindus of 
the District of Sylhet and he further 
urged that the matter is still an open 
question and must be decided in every 
case which comes before the Court solely 
upon the evidence given in that parti- 
cular case. 

We are not disposed to hold, even upon 
that view of the matter, that the learned 
Subordinate Judge was wrong in coming 
to the conclusion at which he arrived, 
because he did in fact have before him 
two documents which were marked as 
Eis. 7 and 8— one of which was a judg- 
ment of this Court and the other a judg- 
ment of a Munsif. Both of them deci- 
ded that, in fact, the custom of pre-emp- 
tion must be taken to exist amongst the 
Hindus of the District of Sylhet. We 
desire however to deal with this matter 
on a much broader basis. If the con- 
tention of the learned advocate for the 
appellants is correct, it would follow 
that, even at this time of day, it would 
be necessary for the plaintiff, in every 
case where the customary right of pre- 
emption is asserted, to prove his case 
upon this point to the satisfaction of 
the Court before whom the matter is 
being tried. If that were so, it is diffi- 
cult to see at what point the matter 
would be so concluded that this ques- 
tion would pass out of the region of con- 
troversy. As against the contention put 
forward on behalf of the appellants, it 
urged on behalf on the respondent tha't 
this question of the existence of the 
right of pre-emption amongst the Hindus 
of Sylhet is no longer one to be decided 
on the evidence given in the particular 
case, because the existence of such a 
custom has already been judicially re- 
cognized in such a way as to put the 
question outside the region of evidence 
and to put it into the category of a rule 
of law. 

It is a well known principle that a 
custom becomes a law when it receives 
udicial recognition. No doubt, before a 
iustom can have the force of law it must 
ome up to a certain standard of general 
eception. A custom of that kind when 


iniJicialTy recognized has the force ' of 
law. 1 may’ recall that Professor Hol- 
land in his' well known treatise on juris- 
prudence goes a step further than that 
even, for he is of opinion that a custom ^ 
may be law even before it receives judi- 
cial recognition and all that the Court 
does Is to decide the fact that such a* 
custom exists. Without pausing to con- 
sider this view of the matter however- it 
is sufficient for us to say that once thei 
Court has decided, as a fact, that a cus- 
tom does exist then that custom obtaifas 
the force of law. The actual point we 
now have to decide was considered by 
this Court and a judicial decision given 
with regard to it in the case of 35' Cal. 
575 (l), where it was held that when 
existence of the custom, under which 
Hindus have the same right of pre- 
emption under the Mahomedan law 
as Mahomedans in any district, is 
generally known and judicially re- 
cognized it is not necessary to assert 
or prove it. This case went on 
appeal to the Judicial Committee of the 
Privy Council and there Mr. Ameer Ali 
made some observations which in effect 
recognize the principle just enunciated: 
39 Cal. 915 (2). As long ago as the year 
1864 similar observations were made by 
Bayley and Maepherson, JJ. in the case 
of 1 W. R. 234 (3). There the learned 
Judges in the course of their judgment 
said: 

“In the first place we observe as to the ques- 
tion of custom, that the fixed rule of law, as laid 
down by the High Court, is that where the 
custom of the right of pre-emption under Maho- 
medan law has been adopted by Hindus in any 
particular district, it shall be there recognized 
as a legal custom.’* 

That means that once it has been? 
established to the satisfaction of the 
Court as a matter of fact that the right 
of pre-emption under Mahomedan law 
has been adopted by the Hindus of any 
particular district the custom shall 
thenceforth have the force of law and 
Courts before whom the matter arisen 
must take judicial notice of its existence- 
What we really have to determine in 
this case is whether or not the existence? 
of the right of pre-emption has been so 
^judicially noticed’ as a custom existing 

1. Jadu Lai v. Sahu Janki Koer, (1908) 35 Cal 

575. 

2. Jadu Lai v. Janki Koer, (1912) 89 Cal 915~ 

15 I C 659=r39 I A 101 (P 0). 

3. Inder Narain v. Mahomed Nazirooddeen^ 

(1864) 1 W R 284. 



amongst the Hindis in the district of 
Sylhet that the custom has at any rate 
by this time obtained the force of law. 
The question has already been agitated 
before this Court bn a number of occa- 
sions, but conflicting decisions have been 
given. As long ago as the year 1864, 
the matter came before a Bench of this 
Court consisting of Steer and Jack- 
son, JJ., in the case of 1 W. E. 250 (4). 
The head-note of that case runs as fol- 
lows: 

“The plaintiff relies upon the custom of pre- 
emption prevailing between Mahomedans and 
Hindus in Sylhet. Held that, unless he can 
^show that the custom is undoubted and invari- 
able, he is not entitled to a decree.” 

The case had been referred back by 
this Court to the civil Court of Sylhet 
in order that the Judge there might 
inquire whether as between Mahomedans 
and Hindus the custom of pre-emption 
prevailed in that district. The Judge 
before whom the matter came decided 
that no such custom prevailed, and, 
accordingly, he dismissed the suit. This 
Court decided that where the plaintiff 
relied upon a custom he was not enti- 
tled to a decree unless he could show 
that the custom was undoubted and in- 
variable and that as he did not show 
such a custom he was not entitled to 
succeed. It would appear from this de- 
cision that the custom of pre-emption 
amongst the .Hindus of Sylhet was not 
then definitely established in operation 
and the decision would appear on the 
face of it definitely to negative the exis- 
tence of the custom. But I think we 
must take it that that decision was 
founded solely upon the evidence ad- 
duced in the course of the case and upon 
the way in which the plaintiffs case 
was presented, because a few years later 
— in 1871 — there was a decision of 
this Court exactly to the contrary. I 
refer to the case of 15 W. E. 223 (5), in 
which Jackson, J., said: 

“I am of opinion that the Subordinate Judge 
(of Sylhet) has laid down the law correctly. It is 
admitted that among the residents of the district 
of Sylhet there is a custom sanctioning a right 
of pre-emption even among Hindus.” 

It seems clear from that decision that 
at any rate in the year 1871, the matter 
had reached the stage where the exis- 
tence of the custom in question was ad- 

4. Jameelah Khatoon v. Pagul Bam, (1864) 1 

W B 260. 

5. Akshoy Bam Shahajee v. Bam Kant Boy, 

(1871) 15 W B 223. . 
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mitted and recognized. All the reported 
cases however to which we have been 
referred have apparently omitted to take 
account of an unreported decision of this 
Court, which was the judgment put in 
evidence in the course of the present 
Case as Ex. 7, to which I have already 
referred. That unreported judgment is 
one given by Trevor and Campbell, JJ. 
in S. A. No. 984 of 1866 (6), on appeal 
from a decision given by the Judge of 
Sylhet (dated 23rd January 1866) aflSrm- 
ing a decree of the Munsif of Fenchu- 
ganj, dated 20th July 1865, in which 
Eamaprashad Sarma and others were 
appellants and Abdul Hakeem was the 
respondent. The judgment was as fol- 
lows: 

“In this case the question is whether the 
custom of pre-emption exists in the district of 
Sylhet. The Judge after a careful analysis of 
twenty-four cases finds as a fact that it does 
and the vakil of appellant is wholly unable to 
state any intelligible ground of special appeal. 
The appeal is dismissed with costs.” 

We are of opinion that this ancient 
decision of this Court accorded full 
judicial recognition to the existence of 
the right of pre-emption amongst the 
Hindus in the district of Sylhet; and 
nothing has been put before us in the 
course of the argument in this appeal 
which leads us to any other conclusion 
than that we ought to hold quite defi- 
nitely that that custom has by now 
received such judicial recognition as 
enables us to say that it has obtained 
the force of law. The same question 
came before my learned brother and 
myself a short time ago and it seems to 
have been assumed in the course of the 
argument then put before us that the 
custom did in fact exist and was not a 
matter susceptible of argument. We are 
of opinion that it is desirable that the 
matter should be finally set at rest and 
that it should be understood once and 
for all that the custom in question has 
been recognized by this Court in such a 
way as to put the matter beyond contro- 
versy and that the stage has been reached 
where it is no longer necessary for the 
plaintiff to prove the existence of the 
custom by adducing evidence for that 
purpose. That matter has in fact in 
our opinion reached the stage contem- 
plated by the dictum in the ca^e of 35^ 

6. Bamprasad Sarma v. Abdul Hakim, Second 
Appeal No. 984 of 1866, decided on 2nd 
August 1866. 
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©8^L 575 ^l) to ^hich I have already 
alluded. 

We, accordingly, hold as a matter of 
law that, in the district of Sylhet, 
Hindus have the same right of pre- 
emption under the provisions of Maho- 
medan law as Mahomedans themselves 
have in that district, and we express 
the view that hereafter the local Courts 
should take judicial notice of that state 
of.affa<irs. It follows that the decision 
of the learned Additional Subordinate 
Judge of Sylhet is correct and that this 
appeal must be dismissed. The appel. 
lants must pay the respondent the costs 
incurred by him in this Court. 

Suhrawardy, J. — I agree. I wish to 
say a few words wdth reference to a 
decision to which I was a party and in 
which I may be taken as expressing a 
v^iew different from what my learned 
brother has taken in the present case. 
In S. A. No. 1817 of 1926 (7), the Bench 
of which I was a member held that in a 
3 ase where pre-emption was pleaded as 
a customary law in any part of Bengal 
and Assam it was for the party so plead- 
ing to prove that it was a part of the 
lex loci of the particular district. The 
question then too was raised with re- 
ference to some land in Moulvibazar 
within the district of Sylhet. The case 
on that occasion was not presented 
before us in the way in w^hich it has 
now been done. Besides, the question of 
pre-emption was not of much importance 
in that case — the fact being that the 
plaintiff and the contesting defendant 
were cosharers with the vendor and had 
therefore equal right to claim pre- 
emption. 

The decree in that case would be 
justified in any view of the matter. In 
the recent case, S. A. No. 1605 of 1928 
(8), my learned brother and I took it as 
undisputed that in the district of Sylhet 
the law of pre-emption prevails amongst 
the Hindus also. It is desirable in the 
interests of all parties concerned that 
this question should be finally settled. 

It is most inconvenient that this ques- 
tion should be raised and decided upon 
evidence in every particular case w^hich 

7, Giridhar Bliattacharjya v. Nayancliandra 

Deb, Second Appeal No. 1817 of 1926, de- 
cided on 28th May 1929 by Suhrawardy 

and Jack, JJ. 

8. Ramj^y Sarma v. Gopalkrishna Deb, Second 

Appeal No. 1605 of 1928, decided on 30th 

May 1930. 


V. MUKUNDA HAL 19^ 

may lead to conflicting decisions in dif- 
ferent cases. I therefore agree with my 
learned brother in holding that the 
authorities are in favour of the view 
that the Mahomedan law of pre-emption 
prevails in the district of Sylhet as a 
customary law even among the Hindus 
and that it should be so judicially 
recognized. 

K.S. Appeal dismissed. 
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Mitter and Edgley, JJ. 

Santi Kumar Pal and anothey — Plain- 
tiff’s— Appellants. 

v. 

Miilciinda Lai Mondal and others — 
Eespondents. 

Appeal No. 71 of 1930, Decided on 
30th July 1934. 

sN (a) Hindu Law — Widow — Surrender by 
widow in favour of next reversioner — Surren- 
der to be effective there must be complete self- 
effacement of widow — Mere device to divide 
estate between reversioner and widow will 
not pass good title to reversioner. 

Whore a Hindu widow transfers for considera- 
tion by way of sale, the entire property of, the 
husband to the next reversionary heir or to one 
of the reversionary heirs, the other rover.sionary 
not objecting and a major portion of the con- 
sideration passes to the widow, the transaction 
cannot be supported as having the same effect 
as a surrender. The idea of surrender by a 
widow in favour of the next reversioner is based 
on religious considerations. In order that the 
reversionary heir may acquire good title by sur- 
render there must be self-effacement of the 
widow; in other words there must be soinethipg 
in the nature of civil death of w’idow, the ex- 
tinction of her right in her deceased husband's 
estate, a circumstance which would happen if she 
were dead. It is in this view that the theory of 
surrender is supported under the Hindu law. 
Tlie surrender must be bona fide surrender and 
not a device to divide the estate between the 
widow and the reversioner; 1921 P G 107; 1918 
P O 196, Foll\ 40 Cal 721 (F P), Expl. 

[P 22 C 2 ; P 23 C 1] 
(b) Hindu Law — Alienation by widow in 
favour of reversioner for consideration — Part 
of consideration utilised for legal necessity — 
Alienation can be set aside by next rever- 
sioners, not unconditionally but on terms. 

Where a widow" transfers the estate of her de- 
ceased husband to the next reversioner for con- 
sideration and only a part of the consideration is 
utilized for legal necessity, the transaction can 
be set aside at the instance of the other rever- 
sioners not unconditionally but on terms, they 
being required to pay to the extent, of the con- 
sideration used for legal necessity: 29 All 331 
Foil. [P 24 C 1] 

Brojolal Chakravarty and Karunamoy 
Ghose — for Appellants. 

Milker ji and Hari Prasanna Mnherji 
— for Respondents. 
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Mitter, J. — This is an appeal from a 
decree of the Officiating Subordinate 
Judge of Birbhum, dated 28th August 
1929 by which he dismissed the suit of 
the plaintiffs to set aside an alienation 
by the widow of the last male owner 
Bhagirath. The plaintiffs claimed to be 
reversionary heirs of Bhagirath. The 
relationship of the plaintiffs with the 
last male owner Bhagirath is shown in 


the genealogical tree to be found in the 
judgment of the Subordinate Judge, and 
which is printed at p. 67 of the first part 
of the paper.book. For the sake of con- 
venience it is reproduced here with a 
slight variation and the genealogical 
tree as given at p. 57 is admitted by 
both parties. There is some dispute 
about the variation regarding Poran and 
Nishe Bhusan. 


Hari Prosad Mondal 


Hiralal 

1 

Daiyal 


Ruj)lal 

Poran 

1 

1 

1 Nabiii 

1 

1 

Nishi Bhusan 

Mukunda 

Gostha 


Surendra 

Rajen 


(deft, l) 

(dead) 

1 


(dead) 

(dead) 



Radharaman 

] 





Bhagirath (dead) 




1 

daughter 


widow Usangini (dead) 



Bholadasi 

1 



Santi Kumar Probbat Kumar 

(plff. 1) (plfE. 2) 


The alienation was by a document 
dated 18fch Magh 1329 B. S. correspond- 
ing to 1st February 1923. The docu- 
ment is to be found at p. 11 of the paper 
book (Part II). This document purports 
on the face of it to be a deed of surren- 
der in favour of defendant 1 Mukunda- 
lal Mondal who was said to be the sole 
reversionary heir to Bhagirath's estate 
at the time of the alienation. There 
has been some dispute as to whether 
Mukunda defendant 1 was the sole re- 
versionary heir or there was another 
reversionary heir Nishi, the son of Poran, 
alive at the time of the alienation. Bha- 
girath died on 9th December 1921 leav- 
ing surviving him his widow Ushangini; 
and Ushangini died on the 26th Bashakh 
1334 B. S, corresponding to 8th May 
1927. The present plaintiffs are the 
sisters’s sons of Bhagirath and the suit 
was commenced by them to set aside the 
alienation on 20th April 1928, a short 
time after the death of Ushangini. The 
transaction has been sought to be sup- 
ported by defendant 1 on the ground 
that this was a surrender by Ushangini 
in favour of the sole reversionary heir. 
There was some question raised in the 
Court below that even if the deed could 
not be supported on the ground of sur- 
render it could be supported on the 
ground that there was legal necessity 


for the transaction treating it as a deed 
of sale in favour of the sole reversionary 
heir or in favour of one of the reversion- 
ary heirs, the other reversionary heir 
Nishe Bhusan not objecting to the sam^. 
The Subordinate Judge has also con- 
sidered this contention and has dismis- 
sed the plaintiff’s suit. Hence the pre- 
sent appeal. 

It has been contended by Mr. Brojolal 
Chakravarty that on a mere perusal of 
the document of 1st February 1923 it 
would appear clear that although on the 
face of it it purports to be a deed of sur- 
render of a Hindu widow’s estate in 
favour of the next reversionary heir it 
was ill reality a transaction by way of 
sale, the widow taking the major portion 
of the consideration money of Es. 900 odd 
in cash and paying Es. 400 out of the 
consideration money to meet the debt 
of her deceased husband. In other 
words it was said that although it was 
described as a deed of surrender it was 
really a device between the limited 
owner and these reversionary heirs to 
divide the estate as between themselves 
to the detriment of the ultimate rever- 
sionary heir. It must be stated that 
Dr. Mukerji who has appeared for the 
respondents has conceded that he cannot 
support this document on the basis of 
its being a deed of surrender or relin. 
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auishment ad it is understood under the 
Hindu law so as to be binding on the 
ultimate reversioner. He has ; how- 
ever tried to support the judgment of 
the Subordinate Judge by contending 
that where a Hindu widow transfers 
even for consideration by way of sale, 
the entire property of her husband to the 
next reversionary heir or to one of the 
reversionary heirs the other reversio- 
nary not objecting it really has the 
same effect as a surrender; and he relies 
on a certain passage in the judgment of 
their Lordships of the Judicial Commit- 
tee of the Privy Council in the case of 
1918 P. C. 196 (l), in support of his con- 
tention. This case when carefully exa- 
mined does not lend support to the con- 
tention of the learned advocate for the 
respondents. After stating the two 
heads under which alienation by the 
limited owners might fall their Lord- 
ships of the Judicial Committee of the 
Privy Council said in the passage which 
has been referred to at p. 81 of the re- 
port that, if the alienation be total, and 
the reversionary heirs be the nearest, it 
falls within the first division; that is 
within the division of its being surren- 
der. But that passage has to be read 
along with what precedes, in the same 
page. Dealing with the second head 
Iheir Lordships remarked thus: 

“Turning now to the second head namely, the 
power of alienation, which may be alienation to 
jimy one, whether heir or not, there is again 
authority of long standing. As a leading case 
'may be taken, 8 M I A 529 (2) in a passage 
which need not be quoted at length. The pur- 
poses for which alienation is legitimate may be 
summarized as religious or charitable purposes, 
and those which are supposed to conduce to the 
spiritual welfare of the husband, or necessity. 
Now, necessity must be proved, and the mere re- 
cital in the deed of alienation is not sufficient 
proof: 10 I. C. 967 (3). An equitable modification 
has also been admitted in the case where the alie- 
nee has in good faith made proper inquiry and 
been led to believe that there was a case of true 
necessity. Thus far if the alienee stands alone. 
But it may be fortified by the consent of rever- 
sionary heirs. The remaining question is what is 
the effect of such consent?” 

This is the passage that precedes the 
passage on which Dr. Mukerji has relied 
for co n tending that if the alienation be 

1. Rangasami Gounden v.Nachiappa Gounden, 
1918 P 0 196=50 I C 498=46 I A 72=42 
Mad 623 (P 0). 

;2. Collector of Muslipatam v. Cavaly Vencata 
Narr^ainappah, (1859-61) 8-* M I A 529=2 
W R 61 (P C). 

3. Banga Bhandra Bhur Biswas v. Jagat Ki- 
. ... shore, (1911) 101 C 967. . . 
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in favour of such reversioner and' be 
total it falls within tbe'first head — 'Sur- 
render. It is to be remarked that after 
reviewing the previous , author! ties, on 
the subject their Lordships summarized 
the eonclusion thus: 

^‘The result of the consideration of the depided 
cases may be summarized thus: (1) An alienation 
by a widow of her deceased husband’s estate by 
her may be validated if it can be shown to be a 
surrender of her whole interest in the whole 
estate in favour of the nearest reversioner or re- 
versioners at the time of the alienation. In such 
circumstances the question of necessity does not 
fall to be considered. But tlie surrender must 
he bona fide surrender and not a device to 
divide the estate luith the reversioner (2) When 
the alienation of the whole or part of the estate 
is to be supported on the ground of necessity, 
then if such necessity is not proved aliunde and 
the alienee does not prove inquiry on his part and 
honest belief in the necessity, the consent of 
such reversioners as might fairly be expected to 
be interested to dispute the transaction will bo 
held to afiord a presumptive proof which, if not 
rebutted by contrary proof, will validate the 
transaction as a right and proper one. These 
propositions are substantially the same as those 
laid down by Jenkins, 0. J.,and Mookerjee, J., in 
40 Cal. 721 (4). It follows that their Lordships 
cannot agree with a good deal of what was said 
in 31 Mad. 366 (5).” 

It would appear from the sentence 
underlined (italicized) that in order to be 
effective as a deed of surrender it must be 
clearly shown that the surrender is a bona 
fide one and not merely an arrangement by 
the limited owner to divide the estate 
with the reversioner. Looking to the deed, 
it seems to us that this is precisely the 
case with reference to the transaction of 
1st February 1923, namely that it seems 
to us that it is a device to divide the 
estate between Ushangini on the one 
Land and Mukundalal Mandal, defen- 
dant 1 on the other hand. Dr. Mukerji 
has next relied on a decision of the Pull 
Bench of this Court in the case of 40 
Cal. 721 (4). The Full Bench enunciated 
a number of propositions as laying down 
the doctrine of surrender and aliena- 
tion by limited owners under the 'Hindu 
law. Those propositions are very lucidly 
summarized in the judgment of Asutosh 
Mukerjee, J., at pp. 781 and 782 of the 
report. The appellant seeks to bring 
his case within the purview of the fopth 
proposition laid down by the' ^ull 
Bench. That proposition runs .as 'foU 
lows: . 

4. Debi Prosad v. Go pal Bhagat, (1913) 40 .(iai 
721=19 I C 273 (F B). 

6. Rangappa Naik v. Kamti Naik, (1908) '81 
Mad 366=18 M L J. j8P9, , 
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. “WUeu a Hindu widow has alienated her en 
tire interest in the estate inherited by her from 
lier htisband, with the consent of the whole body 
of persons entitled to succeed as immediate re- 
versionary-heirs, the transferee acquires a good 
title as against the actual reversionary hairs at 
the time of her death.* ^ 

This proposition cannot be held to ap- 
ply to cases where the transfer is to the 
sole reversionary heir or the entire body 
of reversionary heirs for the time being 
»s the case may be, for this proposition 
contemplates a case where transfer is 
made to a stranger with the consent of 
the whole body of persons entitled to 
succeed as immediate reversionary heirs. 
If the contention of Dr. Mukerjee be ac- 
cepted we would be laying down a very 
dangerous doctrine, and if the proposi- 
tion is true the result would be that it 
would be possible for the immediate 
reversionary heir or heirs for the time 
iDeing to come to an arrangement with 
the widow and purchase the property of 
the reversionary estate for consideration. 
The idea of surrender is based on differe- 
ent and religious considerations. In 
order that the reversionary heir may 
I acquire good title by surrender as the 
! authorities lay down, there must be self- 
effacement of the widow, in other words 
! there must be something in the nature 
,of civil death of the widow, the extinc- 
tion of her right in her deceased hus- 
band’s estate, a circumstance which 
would happen if she w^ere dead. It is in 
this view that the theory of surrender 
; is supported under the Hindu law. 

The true limitations of that doct- 
|rine have also been laid down by 
! their Lordships of the Judicial Com- 
Imittee in their decision in the sub- 
sequent case of 1921 P. C, 107 (6). 
|That> was a case of compromise after 
where was a dispute with reference 
to a will which had been executed by 
the last full owner. By that will the 
full owner, who died leaving behind 
him an infant son and a widow and 
four daughters, provided that on the 
death of the son without issue the 
daughters should succeed to the immov- 
able property. The son died a few months 
later and the daughters took possession 
titxder the will. The son’s next rever- 
aioner having sued the widow and the 

' ‘ N6.' Stireshwar Migser v. MaheSbrani Misrain, 
1921 P C 107c=67 I 0 826s=47 I A 233=48 
r.M CallUOlPC). , , 


daughters to g^et aside the will the 
parties entered into a compromise on 
certain terms. The terms were that 
rights under the will were given up ; 
that the widow took absolutely the 
moveable property to which in any case 
she would have succeeded being governed 
by the Mifchila School ; that the widow 
surrendered all rights of succession to 
the immovable property and the plain- 
tiff who by the surrender became en- 
titled as next reversioner transferred 
half of it to the daughters ; and that the 
plaintiff and the daughters each gave a 
small portion of the land to the widow 
for her life. The plaintiff having died 
the persons who then became the next 
reversioners brought the present suit 
for a declaration that the compromise 
and the transfers in pursuance of it were 
inoperative. In this state of facts their 
Lordships of the Judicial Committee 
held that the compromise was a bona 
fide surrender of the whole estate and 
not a device to divide it with the next 
reversioner, the giving of small portions 
to the widow for maintenance being un- 
objectionable. The present case does not 
fall even within the limits of the rule 
of surrender as laid down in the case 
just cited. It is idle to say that there 
was any attempt to secure to her the 
maintenance that was required and it 
appears that the larger portion of the 
actual sale proceeds went to the widow. 
We are therefore of opinion that the 
transaction cannot be supported as a 
surrender. 

The next matter for consideration is 
whether this transaction could be sup- 
ported on the ground that it is alienation 
based on legal necessity. It appears 
from the recitals of the deed as also 
from the evidence that the sum of 
Es. 400 which was the debt of the lady’s 
husband and which Ushangini was liable 
to pay was not paid ; and a sum of 
Es. 400 out of Es. 1500 really went to 
pay off the mortgage which was executed 
in favour of the creditor by Nabin and 
others, a debt which Bhagirath was liable 
to pay nnder the Hindu law. The Sub- 
ordinate Judge also finds that a sum of 
Es. 400 was paid for the purpose of 
meeting that debt. This finding of the 
Subordinate Judge has been taken excep- 
tion to by the appellants and our atten- 
tion has been drawn to the mortgage 
bond for the purpose of showings that 
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the mortgage bond had previously been 
paid. Necessarily the ^iBcital in the 
deed that Bs. 400 went to pay off the 
mortgage bond executed" by Nabin is an 
untrue statement. Our attention has 
been drawn to the two entries on the 
back of the mortgage bond and it is con- 
tended that the entry in the middle 
showing a payment of Rs. 397 by pur- 
chase was an interpolation. We have 
examined the two endorsements and, 
having regard to the evidence given on 
behalf of the respondents that the two 
transactions were entered into at one 
and the same time and were written in 
the handwriting of Shib Kristo, it is 
very difficult to say that the entry show- 
ing a payment of Es. 397 was a forgery. 
Shib Kristo could have given the best 
evidence on the question and it is some- 
what surprising that he has not been 
examined at all although he is the first 
person who should have been examined 
on this question. We are satisfied that 
the entry in the document was not a 
forgery and we agree with the Subordi- 
nate Judge that the portion of the con- 
sideration money went to pay off the 
debt of Ushangini s husband's father. 
Consequently there was legal necessity 
for Rs. 400. 

In these circumstances the true rule 
to follow is to set aside the transaction 
not unconditionally but on terms. The 
true rule to follow in a case of this kind 
has been laid down by their Lordships 
of the Judicial Committee in the case of 
29 All. 331 (7). Following that rule the 
proper direction to make in this case, 
having regard to the view we have taken 
is to set aside the transaction evidenced 
by the deed of Ist February 1923. But 
this must be done on terms that the 
appellants do pay to the respondents a 
sum of Rs. 400 within two months of the 
arrival of the record in the lower Court. 
On this money being paid by the appel- 
lants to the respondents the possession 
of the property will be delivered to the 
plaintiffs. Plaintiff's suit is decreed in 
these terms. The appeal is allowed on 
the lines indicated in our judgment. 

Each party must bear its own costs 
both in this Court as also in the Court 
below. If the sum of Rs. 400 be not 

7. Deputy Commissioner of Kheri y. Khanjan 
Singh, (1907) 29 All 331 = 34 I A 72 = 10 
0 0 117 (PC). 


paid within the time allowed the appeal 
will stand dismissed with costs. ,,, 

Edgley, J . — I agree. 

G.B. Appeal partly allowed. 
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Nasim Ali, J. 

Kamalakanta Debnath and others 
Plaintiffs — Appellants. 

V. 

Tamijaddin and others — Defendants-^ 
Respondents. 

Second Appeal No. 1743 of 1931» De-^ 
cided on 2nd May 1934, from appellate 
decree of Second Addl. Sub-Judge, Tip-^ 
pera, D/- 11th December 1930. 

(a) Civil P.C. (1908), O. 41, Rr. 4 and 3^ 
— Appeal by one defendant alone — If decree^ 
proceeds on ground common to all defen- 
dants, decree may be varied in favour of 
non-appealing defendants also. 

Reading Rr. 4 and 33, 0. 41 together, there 
can be no doubt that one of the defendants can 
file an appeal without impleading the other de-^ 
fendants as respondents, if the decree appealed! 
from proceeds on a ground common to all of them 
and that the appellate Court may therefore exer^ 
cise the power of varying the decree in favour of 
the non-appe<aling defendants, although they 
have not been made parties to the appeal : 18- 
C LJ 621, Bel on. ; 1919 Cal 127, DisL ; 1928 
Cal 1042 ; 1929 All 243, Eef, [P 25 0 2l 

(b) Civil P. C. (1908), O. 41, R. 33-Dccree 
in favour of party not heard can be passed 
— But not against party who is no party tn 
appeal. 

Order 41, R. 33, authorizes the appellate Court, 
to pass a decree in favour of a party who has not 
been heard. It does not authorize the Court to 
pass a decree against a person who is not a party 
to the appeal, or in other words powers under 
R. 33 cannot be exercised to the prejudice of a 
person who is not given a hearing. [P 26 C Ij 

Nripendrachandra Das — for Appel- 
lants. 

U pendrakumar Bay — for Respondents.. 

Judgment. — This is an appeal by tho 
plaintiffs in a suit for declaration of 
title and for khas possession of certain 
lands. Plaintiffs' case is that the lands 
in suit appertained to the jote of Pancha- 
nanda Debnath and that they purchased 
the same at an auction sale in execution 
of a decree against his heirs. Plaintiffs 
further alleged that they got symbolical 
possession through Court on ^th Sep- 
tember 1921, but were prevented from 
taking actual possession by the defen- 
dants. Defendants 1 to 5 filed a joint 
written statement contending inter alia 
that the land in suit was not the exclu- 
sive property of Panchananda Debnath^ 
but that he had only eight annas share 
therein. The trial Court held that the 
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land in suit was the exclusive property 
of Panohananda Debnath and, in that 
view, decreed the plaintiffs* suit in full. 
On appear by defendant 4, in which the 
other defendants were not made parties, 
the lower appellate Court held that Pan- 
chananda Debnath had only eight annas 
share in the land in suit and, in that 
view, declared the plaintiffs* title in 
respect of eight annas share of the land 
in suit and ordered delivery of joint pos- 
session of the said eight annas share 
with all the defendants. Plaintiffs have 
preferred the present appeal against this 
, decision of the lower appellate Court. 

The first point urged in support of the 
appeal is that the lower appellate Court 
erred in law in varying the decree of the 
trial Court in favour of the other defen- 
dants also, who did not appeal and who 
were not even made respondents in the 
appeal before the lower appellate Court. 
O. 41, R. 4, Civil P. C., provides that, 
where there are more plaintiffs or more 
defendants than one in a suit, and the 
decree appealed from proceeds on any 
ground common to all the plaintiffs or to 
all the defendants, any one of the plain- 
tiffs or of the defendants may appeal 
from the whole decree, and, thereupon, 
the appellate Court may reverse or vary 
the decree in favour of all the plaintiffs 
or the defendants, as the case may be. 
From this provision of law it is clear 
that anyone of the defendants can ap- 
peal from the whole decree, if 
the decree appealed from proceeds 
on any ground common to all the 
defendants, and thereupon the ap- 
pellate Court can vary the decree in 
favour of all the defendants. It is not 
however clear from R. 4 quoted above 
whether the other defendants or plain- 
tiffs, who have not appealed should be 
made respondents in the appeal. If how- 
ever R. 4 be read along with R. 33, 
O. 41, the position appears to be that 
on an appeal by one of the defendants 
the appellate Court can pass such decree 
as the case may require and this power 
may be exercised in favour of all or any 
of the respondents or parties, although 
such respondents or parties may not 
have filed any appeal. It further appears 
from R. 33 that the exercise of this power 
by the appellate Court is not confined 
only to the cases of respondents, who are 
parties to the appeal, but the power can 
he exercised in favour of persons who are 
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parties to the suit. The learned advo- 
cate for the appellants contends that the 
word parties’* in R. 33 means parties to 
the appeal. I am however unable to ac- 
cept this contention, inasmuch as the 
rule speaks of respondents or parties 
and, if parties mean parties to the ap- 
peal then the word “respondents” would 
be redundant. It seems to me therefore 
that a decree may be varied in favour of 
a defendant, who has not appealed and 
has not been made a party to the appeal 
but who was a party to the suit. Read- 
ing therefore Rr. 4 and 33,0. 41 together 
there can be no doubt that one of the 
defendants can file an appeal without 
impleading the other defendants as res- 
pondents, if the decree appealed from 
proceeds on a ground common to all of 
them and that the appellate Court may! 
thereupon exercise the power of varying 
the decree in favour of the non-appeal- 
ing defendants, although they have not 
been made parties to the appeal. This 
point was considered by this Court in 
the case of 18 C L J 621 (l) at p. 623. 
Mookerjee, J., in that case observed as 
follows : 

“Rule 4, 0. 41 of the Code, in so far as it is 
applicable to the case before us, provides that 
where there is more defendant than one in a suit 
and the decree appealed from proceeds on any 
ground common to all the defendants, any one of 
the defendants may appeal from the whole de- 
cree, and thereupon the appellate Court may re- 
verse or vary the decree in favour of all the de- 
fendants, In the case before us, there are more 
defendants than one in the suit. The decree of 
the Court of first instance proceeds on a ground 
common to all the defendants. The Court of first 
instance held in the first place that the lambar- 
dar defendant was not competent to grant a lease 
of the land to the other defendants ; and in the 
second place, that if the lambardar had authority 
to grant such a lease, that authority had been 
validly terminated. These were grounds which 
affected all the defendants in an equal degree. It 
was consequently open to the first defendant to 
prefer an appeal against the whole decree and to 
obtain thereupon a reversal of that decree in 
favour and for the benefit of all the defendants. 
This course was open to the Court below, not- 
withstanding the fact that the other defendants 
had not been joined as parties respondents to the 
appeal.” 

The learned advocate for the appel- 
lants placed much reliance upon the 
decision in the case of 1919 Cal, 127 (2). 
This case however was considered in a 
later case by this Court in the case of 

1. Dasarath Patel v. Brojo Mohan, (1913) IS 

C L J 621=29 I»C 90. 

2. Jogesh Chandra v. Sarada Kumar, 1919 Cal 

127=49 Cal 834. 
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1926 Oal, 1042 (3). Suhrawardy, J., with 
reference to 1919 Oal. 127 (2), observed 
as follows : 

“The first case is not decided on the construc- 
tion of 0. 41, R. 33 and is based upon its own 
particular facts.” 

The learned Judge, while discussing 
the meaning of the words “respondents” 
or “parties” in R. 33, 0. 41, made the 
following observations : 

“By the use of the expression “respondents or 
parties” in the section I understand that the ap- 
pellate Court may pass an order in favour of the 
respondents who have not appealed and it may 
similarly decide any question in favour of a 
party, by which I understand a party to the suit 
and who is apt a respondent in the appeal.” 

Again in the case of 1929 All. 243 (4), 
the learned Judges of the Allahabad 
High Court observed as follows : 

“Rule 33 states that the appellate Court shall 
have power to pass any decree which ought to 
have been passed, and this is wide enough to 
allow a decree against a party to the suit who is 
njt a party to the appeal.” 

This view apparently does not lead to 
any injustice or cause any prejudice to 
any party. 0. 41, R. 33, authorizes the 
appellate Court to pass a decree in favour 
of a party who has not been heard. It 
does not authorize the Court to pass a 
a decree against a person who is not a 
party to the appeal, or in other words 
powers under R. 33 cannot be exercised 
to the prejudice of a person who is not 
given a hearing. A person, who has been 
heard in appeal, cannot object to a de- 
cree being passed in favour of a person 
merely because that person is not a 
party to the appeal and has not been 
heard. The decree passed by the lower 
appellate Court cannot therefore in my 
opinion be successfully challenged on the 
giouhd stated above, as it is admitted in 
this case that the decree of the trial 
Court proceeded on a ground common to 
all the defendants. 

The next point urged, in support of 
the appeal, is that the lower appellate 
Court should not have passed a decree for 
joint possession with defendants other 
than defendants 1 and 4. There is no 
substance in this contention, because the 
plaintiffs have succeeded in proving their 
title only to an undivided eight annas 
share of the property. They are to get 
joint possession with all the defendants, 
who according to their own case are in 

3. Bbut Nath Deb v. Sashimukhi Brahmani, 

1926 Cal 1042=96 I C 474. 

4. Madan.LalY. Gajendrapal Singh, 1929 All 

243=116 I C 436=51 All 575* 
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actual possession of the lands. The last 
point urged by the learned advocate in 
support of the appeal is that the lower 
appellate Court, in arriving at the find, 
ing on the question of plaintiffs’ title- 
did not give proper effect to the pre- 
sumption arising out of the Record-of- 
Rights. It however appears from the 
judgment of the learned Subordinate 
Judge that he raised this presumption in 
favour of the plaintiffs. But, in view of 
the evidence in the case, he was of opi- 
nion that that presumption was rebut- 
ted. There is therefore no substance in 
this contention. The result therefore isf 
that this appeal is dismissed with costs. 

K.S. Appeal dismissed, 
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Guha and McNair, J J. 

Kunjalal Ghose — Accused — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 124 of 1934, Deci- 
ded on 19th June 1934. 

Evidence Act (1872), S. 32 (3) — Charge 
under Penal Code, Ss. 420 and 120-B — In- 
surance Company induced to accept pro- 
posal by securing false medical report — State- 
ment by doctor though may be inadmissible 
under S. 32 (3) would be admissible under 

S. 10. 

Where a person is charged under Ss. 420 and 
120-B for committing fraud on the Insurance 
Company by inducing the said company to ac- 
cept the proposal for insurance on the life of one 
M by securing a false medical report about the 
said iff, the confessional statement of the doctor 
that his report was made out according to the 
instructions of the accused though may not be 
admissible, in evidence under S. 32 (3), 
would be admissible under S. 10 of the 
Act, seeing that other evidence in the case 
disclosed reasonable grounds for believing that 
there was a conspiracy, and that the doctor was 
a conspirator. [P 27 C 2] 

S. C, Taluqdar and Ajit K, Diitt — for 
Petitioner. 

Order . — The petitioner was convicted 
by the Deputy Magistrate at Chandpur 
in the District of Tippera, under Sec- 
tion 420/120-B and S. 418, Penal Code, 
and sentenced to rigorous imprisonment 
for 18 months and to a fine of Rs. 600 in 
default to further rigorous imprisonment 
for six months, under S. 420/120-B. 
There was a sentence of rigorous impri- 
sonment for 18 months also, under Sec- 
tion 418 ; but the sentence so passed 
was to run concurrently with the other 
sentence passed under S. 420/1^0.B, 
Penal Code. The aforesaid conviptipu 
land sentence by the. learned Magistrate 
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were aflS'rmed on, appeal by the, learned 
Sessions Judge of Dacca, to whose Court 
the appeal was transferred for hearing 
and disposal. 

The charge against the petitioner was 
fraud committed on the Sun Life Asr 
surance Company of Canada, by iatluc- 
ing the said company to accept the pro- 
posal for insurance on the life of one 
Monoranjan Mazumdar, for the sum of 
Es. 15,000, securing a false medical re- 
port from Dr. Birendra Chandra Mazum- 
dar of Dacca, about the said Monoranjan 
Mazumdar atid by suppressing and mis- 
representing facts about him and bis 
family history, to the said company 
with the knowledge that the accused 
was thereby likely to cause Wrongful 
loss to the said company whose interest 
in the transaction to which the cheating 
relates, the accused as an agent of the 
company was bound to protect. 

In view of the terms of the rule is- 
sued by this Court the nature of the 
evidence on the record had to be consi- 
dered by us, for the purpose of deter- 
mining whether the findings arrived at 
by the Court below were sustainable, 
and the conviction of the petitioner 
could be upheld. 

One of the points raised before us re- 
lated to the admissibility of a confes- 
sional statement made by Dr. Birendra 
Chandra Mazumdar, and it is necessary, 
in this connexion, to refer briefly to the 
materials on the record, bearing upon 
the question of admissibility of the 
statement, which proved the guilt of the 
petitioner in the matter of his securing 
a false medical report : a report which 
was made out by the doctor, according 
to the instructions of the petitioner. It 
appears from the evidence that Mr. Mit- 
chell (District Manager of the Sun Life 
Assurance Company), Babu Subarna 
Bose (Circle Inspector of Police), and 
Dr. Birendra Chandra Mazumdar went, 
during the investigation of the case, to 
Dr. Mazumdar’s chamber at Dacca ; a 
note book of the doctor was seized there 
while there Dr. MazUradar told Mr. Mit- 
chell that the petitioner had supplied 
necessary materials for his medical re- 
port. After, this. Dr. Birendra Chandra 
Mazumdar was arrested and produced 
before the Sub-divisioiial Officer of Dac- 
ca. It was contended before. us* on the 
authority of a dooision; of the Bopabay 
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High Court in the case of 25 Bom . L. R. 24 8 
(l), that the confessional statement of 
the doctor that his report was made out 
according to the instructions of the potii- 
tioner was not admissible inasmuch as 
its maker had already rendered himself 
liable to criminal prosecution, at -the 
time when it was made. Conceding in 
favour of the petitioner that the confes- 
sion of the doctor, who died very sOon 
after the statement was made by him, is 
not admissible in evidence under Sec- 
tion 32 (3), Evidence Act, there can be 
no doubt that the statement was admis- 
sible under S. 10 of the Act, seeing that 
other evidence in the case disclosed rea- 
sonable grounds for believing that there 
was a conspiracy, and that the doctor 
was a conspirator. General evidence of 
the existence of a conspiracy of vdiich 
the doctor was a member, having been 
given, affording reasonable ground to be- 
lieve that two or more persons had con- 
spired to commit an offence, evidence as 
to overt acts of things said or done by 
any conspirator in reference to a com- 
mon design, was admissible under the 
law ; and the confessional statement of 
Dr. Birendra Chandra Mazumdar was 
therefore admissible under the law, as 
evidence of the guilt of the petitioner. 
On that evidence, taking the same along 
with other evidence in the case, the 
Courts below have come to the definite 
conclusion that a false medical certi- 
ficate was secured by the petitioner ; 
the doctor granting the certificate, hav- 
ing done so, under instructions from the 
petitioner. 

The questions requiring consideratior 
next are whether the petitioner sup- 
pressed facts and made false representa- 
tions to the insurance company as an 
agent, in order to have the insurance ef- 
fected ; whether the insured Monoran- 
jan Mazumdar was a person known to 
the petitioner to be unfit to be insured. 
The evidence on this part of the case 
has been discussed by the Courts below, 
at length, and in detail. The argument 
advanced before us in support of this 
rule was that the report submitted by 
the petitioner as a canvasser and an 
agent was a bona fide one, on the belief 
tlvrt the life of the insured was that of 
a healthy man ; and that inasmuch as 
the family history of the insured was 
not required to be given, the fact that 

1. Emperor v. Keshav, (1913) 25 Born L R 213* 
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some of his relationtf clied of tuber- 
culosis was of no consequence. On this 
part of the case comment was made on 
the report furnished by the petitioner to 
the insurance company, and on the evi- 
dence of tho witness Sures Chandra 
Chanda examined on the side of the 
prosecution. The evidence of this wit- 
ness, who spoke to his having found the 
petitioner in the joint family dwelling 
house of the insured Monoranjan Ma- 
55umdar, on five or six occasions talking 
like a friend has to be taken as a whole, 
and that evidence along with the report 
submitted by the petitioner led to the 
conclusion arrived at by the Courts be- 
low that the petitioner was on intimate 
terms with Monoranjan’s family. The 
recommendation contained in the report 
was stated to be based on personal in- 
quiry made by the petitioner ; and it 
was further specifically mentioned in 
the report that the life of Monoranjan 
was an average life, that the petitioner 
never heard of Monoranjaii’s ever being 
ill. Monoranjan was recommended un- 
qualifiedly by the petitioner for insur- 
ance at ordinary rates. On the mate- 
rials on the xocord, which have been dis- 
3ussed in detail, by the Courts below, 
ihe conclusion was arrived at that the 
petitioner deliberately misused his 
inowiedge regarding Monoranjan’s family 
listory, and his own state of health. 
The finding on evidence in the case, fur- 
iher was that the petitioner conspired 
vith Monoranjan and Dr. Birendra 
Chandra Maxumdar, in making misrepre- 
lentations to the Sun Life Assurance 
Company. 

On the definite findings arrived at on 
evidence in the case, which we see no 
'eason to differ from, the conviction of 
ho petitioner must be upheld. The 
entence passed on the petitioner is not, 
n our judgment, severe, regard being 
lad to the nature of the offence commit- 
ed by him. 

The conviction of the petitioner and 
he sentence passed on him are affirmed. 
?he rule is discharged. The petitioner 
oust surrender to his bail bond, and 
erve out the remainder of the sentence 
►assed on him, 

1^ K. Mule discharged^ 
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M. C. Gh'ose and McNair. JJ. 

Mokam Haidar — Plaintiff — A^ppellant. 

Naimaddi Shaikh — Defendant — Ees- 
pondent. 

Second Appeal No. 667 of 1932, Deci- 
ded on 11th April 1934, against decree 
of Addl. Sub-Judge, Khulna, D/- 23rd 
July 1931. 

(a) Civil P. C. (1908), O. 26, R. 10~Trial 
Court accepting Commissioner’s report and 
decreeing suit— Appellate Court accepting 
facts of Commissioner but disagreeing with 
Kis conclusion and setting aside decree — It 
is entitled to do so-- Appeal, Appellate Court. 

The trial Court accepted the view of the Com- 
missioner and decreed the suit. The appellate 
Court accepted tho map prepared by the Commis- 
sioner and the facts stated by him but disagreed 
with his conclusion «and set aside tho decree: 

Held : he was entitled to do so. [P 29 C 1 j 

(b) Land Tenure— Patta — Construction-- 
Land demised stated to be three bighas in 
Patta — Held lessee is not entitled to 26^ 
bighas on strength of this patta. 

Wliere the area of the land demised was stated 
as measuring by guess three bighas : 

Held : the lessee was not entitled on the 
strength of this patta to'26i bighas of the land on 
the ground that such area is comprised within 
the boundaries of his patta : 41 Cal 493 (P C) 
List, [P 29 C 1,2] 

Risheendranath Sarkar and Farhai 
Ali — for Appellant. 

Atulchandra Gupta and Nirodebandhu 
Bay — for Respondent. 

M. C. Ghose, J. — This is an appeal 
by the plaintiff in a suit for declaration 
of title to certain lands and recovery of 
possession. The lands in suit comprised 
three cadastral survey plots Nos. 1049, 
1116 and 1117. These plots together 
make up an area of 264 bighas. The 
plaintiff claimed these lands on the 
strength of a patta obtained from the 
pafcnidar, Annadaprasad Mukherji, in 
1326. In that patta the area of the 
land demised to the plaintiff was stated 
as measuring by guess three bighas. A 
local investigation was made by a com- 
missioner and he submitted a map and 
a report. The commissioner reported 
that in his view the land in dispute was 
comprised within the boundaries of the 
plaintiff’s patta. The trial Court ac- 
cepted that view and decreed the suit. 
In appeal by the defendants the learned 
Subordinate Judge did not accept the 
conclusion of the commissioner that the 
lands in suit are identical with the lands 
demised to the plaintiff by the patta of 
1326. On going through the report of 
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the commissioner, the learned Subor- 
dinate Judge came to the conclusion that 
the boundaries on the north and west 
coincided with the boundaries in the 
plaintiff’s patta, but that the boundaries 
on the south and the east w^ere not 
identical. In this view, the learned 
Subordinate Judge held that the, plain- 
tiff would bo entitled to an area of land 
measuring three bighas beginning with 
the boundaries on the north and west. 

In appeal, it is urged that the pro- 
cedure adopted by the learned Subor- 
dinate Judge w^as wrong, that he had no 
authority to set aside the finding of the 
commissioner and to adopt only a part 
of his report. The learned advocate has 
quoted the case in 1917 Cal 573 (l), 
decided in 1916 by Sir Lancelot Sander- 
son and Sir Asutosh Mookerjee. In that 
case the first Court accepted the com- 
missioner’s report and decreed the suit. 
The Court of appeal found the report to 
be unsatisfactory and unreliable and 
dismissed the suit. The High Court, 
in the circumstances of that case, con- 
sidered that the case should go back to 
the first Court for a fresh local investi- 
gation. We are of opinion that in this 
case the learned Subordinate Judge did 
not exceed the proper limits in criticis- 
ing the work of the commissioner. He 
jaccepted the map prepared by the Com- 
missioner as correct. He accepted facts 
stated by the commissioner. He only 
disagreed with the conclusion of the 
commissioner. This, in our opinion, he 
was entitled to do. 

It has been strenuously urged that the 
learned Subordinate Judge misdirected 
himself in holding the view^ that the 
, plaintiff was entitled to only three 
bighas of land as stated in his patta. It 
is urged that the plaintiff obtained 
settlement by his patta of 1326 of jungli 
lands and that the area was put by 
guess and not by measurement and that, 
in the circumstances, the plaintiff was 
entitled to all the lauds, which were 
found within the boundaries as stated in 
his patta. In support of this view, the 
case of 41 Cal 493 (2) decided by their 
Lordships of the Judicial Committee in 
1913, has been quoted. In that case, the 

1. Tirtliabasi Singlia V. Bepin Krishna, 1917 
Cal 678=84 I 0 30. 

. 2. Durga Prasad Singh v. Rajendra Narayan, 
(1918) 41 Cal 493=21 I C 760=40 I A 223 
(P C). 


landlord sued foe rent on the basis of a 
patta when the rent was calculated on 
the basis of an area of 400 bighas of land. 
The defendants pleaded that the area 
was less than 400 bighas and claimed a 
proportionate abatement of rent. It was 
found that the defendants in a previous 
suit had got reduction on the basis of 
ixrferior quality of coal but not on. any, 
representation or complaint that there’ 
were not 400 bighas of land within the 
boundaries specified in the schedule to 
the kabuliyat. In that case, the first 
Court found that the area in the posses- 
sion of the defendants was 346 bighas. 
In appeal, the High Court found that 
the area found in the defendant’s posses- 
sion was 275 bighas. Their Lordships 
of the Judicial Committee held that the 
defendants were bound to pay rent for 
the whole of the land within the boun- 
daries, although it had been arrived at 
on the basis of 400 bighas in area. In 
the present case, the area obtained by 
the plaintiff by his patta was three 
bighas of land at a rent of Re. 1 per 
bigha. In our view, the learned Subor- 
dinate Judge was not wrong in holding 
that, on the strength of this patta, the 
plaintiff was not entitled to dispossess 
the defendants from 26^ bighas of land. 
In our opinion, the decree of the Court 
of appeal below is correct. This appeal 
is dismissed with costs. 

McNair, J. — I agree. 

K.s. A 2 ) peal dismissed. 
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Nasim Ali and Khundkar, JJ. 

Sarala Dassi — Petitioner. 

V. 

President, Calcutta Iminovement Tri^ 
bunal — Opposite Party. 

Civil Rule No. 704 of 1934, Decided 
on 27th July 1934, from order of Court 
of Calcutta Improvement Tribunal, D/- 
7th May 1934. 

(a) Land Acquisition Act (1894), S. 32 — 
Compensation money can be invested in pur- 
chase of lands presumably of same value and 
income as lands acquired— Interest of person 
for whom money is held in trust must be con- 
sidered. 

The President has jurisdiction under S. 32 to 
reinvest the money in the purchase of other 
lands and in this matter he acts as a Judge 
and has got to exercise his function in a judicial 
manner. He is to exercise his discretion in mak- 
ing the investments in the interest of persons 
for whom the money is held in trust. If lands 
are to be purchased he should invest money in- 
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pciAsiiamjjg; the/ lainds presinipb^My of th^ same 
vje^Jwe ar]i;id income as the lands acquired. ^ 

■ ’ [pao’ci;2]; 

(b) Ini^rpi*etat[on of Statutes — Judge 
•koitld apply law to all cases which appear to 
he comprehended within the express sense of 
law or within the consequences thereof. 

It is the duty of a law>giver to foresee only the 
most natural and ordinary events, and to form 
his dispositions in such a manner as that, ■ with- 
out entering into the detail of singular cases, he 
may establish rules common to them all. And 
it is the duty of the Judges to apply the laws not 
onjy to what appears to be regulated by their 
express dispositions, but to all the cases to which 
a just application of them may be made, and 
which appear to be comprehended either within 
the express sense of the law or within the conse- 
quences that may bo gathered from it: 9 W . R, 
402, Fof^. [P 80 C 2; P 31 C 1] 

Sdtindra Nath Mtikherjee and Satish 
Chandra Miikherjee — for Petitioners. 

Order . — The facts which give rise to 
this Eule are as follows: Premises 
No. 115-1-1 Cornwallis Street and 7 
Paul Lane in which the petitioner had 
a Hindu widow’s estate were acquired 
by the Calcutta Improvement Trust. 
Under S. 32 (b). Land Acquisition Act, 
the compensation money, namely Eupees 
42,516-11-5, was invested in G. P. Notes 
in 1914. Since then the G. P. Notes are 
being held in deposit by the Calcutta 
Improvement Tribunal and the peti- 
tioner had been receiving the interest 
periodically accruing thereon. On 2nd 
March 1934 a notice was issued by the 
President, Calcutta Improvement Trust, 
upon the petitioner calling upon her to 
show cause why the said G. P. Notes 
should not be applied in whole or in 
part in the purchase of lands under the 
provisions of S. 32, Land Acquisition 
Act. The petitioner thereupon appeared 
before the learned President and prayed 
that the G. P. Notes in question might 
continue to remain in deposit as before 
on certain grounds. The learned Presi- 
dent by his order dated 7th May 1934 
rejected her prayer. This Eule is direc- 
ted against the said order of the Presi- 
dent. It appears from the order of the 
learned President that he is of opinion 
that under the provisions of S. 32, Land 
Acquisition Act, as suitable properties 
are now available, he is bound to change 
the investment and apply the compensa- 
tion money in the purchase of lands. It 
cannot be disputed that the learned 
President has jurisdiction under S. 32 
to reinvest the money in the purchase of 
other lands and that in this matter he 
acts as a Judge and has got to exercise 
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his functiori in a judicial manner. The 
statute does not say that the money ie 
to b^ reinvested in the purchase of land 
within any particular time. Where the 
public officers are empowered to do cer- 
tain things for a third person, the law 
requires that it shall be done when the 
interest of that person calls for the exer- 
cise of that power. 

In the case of Civil Eevn. No. 1445 of 
1930 (l), it has been pointed out that 
under S. 32 of the Act the President is 
to exercise his discretion in making the 
investments in the interest of persons 
for whom the money is held in trust. It 
was further pointed out in that case that 
the President should invest money in 
purchasing the lands presumably of the 
same value and income as the lands 
acquired. The President while exercis- 
ing his judicial function should there- 
fore consider whether the reinvestment] 
is expedient in view of the allegations' 
of the petitioner. In a matter like this 
the primary consideration for the Court 
is the interest of the person for whose 
benefit the legislature has given him the 
power. The learned President appears! 
to have made the order in question on 
the supposition that he is bound to re- 
invest since suitable lands are now avail- 
able. It is not exactly clear what is 
exactly meant by the words ‘ suitable 
lands.” It is not possible for us to find 
out from his order whether the lands 
which are available now would bring 
the same income as the lands acquired. 
Again it is not clear from the materials 
before us how the learned President has 
come to the conclusion that suitable 
properties are now available. It is true 
that the Land Acquisition Act does not 
lay down any procedure which is to be 
followed in matters like this. But as ob- 
served by Domat it is a well known pas- 
sage which is quoted with approval by 
Sir Barnes Peacock, C. J. in his judg- 
ment in the case of 9 W. E. 402 (2) at 
p. 406: 

“Since laws are general rules, they cannot 
regulate the time to come so as to make express 
provision against all inconveniences, which are 
infinite in number, and so that either dispositions 
shall express all the cases that may possibly 
happen. It is the duty of a law-giver to foresee 

1. Nawab Bahadur of Murshidabad v. Kumar 

Arun Chandra Singa, Civil Revn. No. 1445 
of 1930. 

2. Hurro Chunder Roy Chowdhury v. Shooro- 

dhone Debei, (1868) 9 W R 402=Beng L R 
Sup Vol 985. 
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onlyj the most natural and ordinary evepts^ and 
to form bis dispositions in such a manner as that, 
without entering into the detail of singular cases, 
he may establish rules common to them all and 
next, it is the duty of the Judges to apply the 
laws not only to what appears to be regulated by 
their express dispositions, but to all the cases to 
which a just application of them may be made, 
and' which appear to be comprehended either 
within the express sense of the law or within the 
Consequences that may be gathered from it.’* 

The learned President in our opinion 
therefore should hear the petitioner 
before he decides whether it is desirable 
or advantageous that the money which 
has remained invested in G. P. Notes 
since 1914 without any objection from 
anybody should now be reinvested in 
view of the facts stated in the petition 
of the petitioner before him. The mat- 
ter does not appear to have been pro- 
perly dealt with by the learned Presi- 
dent. We accordingly make the Eule 
absolute, set aside the order of the lear- 
ned President and direct that the peti- 
tion filed by the petitioner be reheard 
according to law in the light of the 
observations made above. 

K.s. Buie made absohUe, 
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Guha and Nasim Ali, JJ. 

Kasimuddin and others — Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 733 of 1933, De- 
cided on 25th January 1934, from order 
of Asst. Sess. Judge, Dinajpur. 

(a) Criminal P. C. (1898), S. 301 — Jury ad- 
ding to their verdict finding of fact — This by 
itself does not make verdict bad in law — It is 
enough if it is complete and exhaustive. 

There is no particular form in which the jury 
are to deliver their verdict. Consequently there 
is no legal bar in the way of the jury to return 
their verdict in any way they think fit, provided 
it is complete and exhaustive as to facts in issue 
which go to make up the charges. The proce- 
dure with regard to the delivery of the verdict by 
the jury is not bad in law, merely because the jury 
add to their verdict their finding of the facts on 
which the verdict is based. [P 31 C 2; P 32 C 1] 

(b) Criminal P. C. (1898), S. 298 — Sum- 
ming up of evidence — Heads of charge should 
be recorded — Mere omissions or misdirec* 
tions are not sufficient to have verdict set 
aside. 

The law only requires the heads of the charge 
to be recorded. The evident object of the legis- 
lature is to have a written record of the summing 
up of the evidence and the laying down of the 
law by the Judge to the jury in order to enable 
the Court of appeal to decide whether the Judge 
has properly marshalled the facts under distinct 
and separate heads, while charging the jury for 
heir substantial help and guidance in arriving 
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at the conclusions oh the facts in issue. In. order 
to justify the appellate Court to set aside the 
verdict of the jury, the finding that there are cer- 
tain omissions or non-directions is not enough. 
The Court of appeal must be satisfied on a peru- 
sal of the charge and the material evidence iA 
the case that the omissions are so important that 
it may be reasonably said that they have led to 
an erroneous Verdict [P 32 C 1] 

(c) Criminal P. C. (1898), S. 298 — Evidence 
so weak as to make guilt of accused doubtful 
— Omission to direct jury to give benefit of 
doubt to accused may be misdirection preju- 
dicing accused. 

Where the Judge thinks that the evidence is so 
weak that there are very great doubts as to the 
guilt of the accused, the omission to direct the 
jury to give the accused the benefit of doubt may 
be a misdirection which may be said to have pre- 
judiced the accused. [P 32 C 2] 

Nares Chandra Sen Gupta and Bama-^ 
prasanna Seii Gupta — for Appellants. 

Khondkar and Arabindhu Lahiri — for 
the Crown. 

Judgment. — The three appellants be- 
fore us have been convicted by the As- 
sistant Sessions Judge of Dinajpur of the 
offences under Ss. 366 and 147, I. P. 0., 
on the unanimous verdict of the jury 
and sentenced to undergo rigorous impri- 
sonment for five years under S. 366 and 
two years under S. 147, the sentences to 
run concurrently. The case for the pro- 
secution is that on 25th April 1933 the 
appellants entered the hut of a young 
widow Khadija, caught hold of her per- 
son, dragged her out of the hut, began to 
carry her away forcibly whereupon she 
began to scream, that on hearing her 
cries P. Ws. 2, 3, 4 and 5 came out and 
rescued her, after she was taken about 
two rashis from her house. The defence 
of the appellants is that they knew no- 
thing of this occurrence, that the girl 
was married to the appellant Kasimud- 
din on 24th April 1933 and that on 26th 
April 1933, the prosecution witnesses as- 
saulted Kasimuddin and drove him 
away. 

By S. 418 (l), Criminal P. C., an ap- 
peal to this Court against the conviction 
on a trial with the aid of a jury lies on 
a matter of law only. The first error of 
law on which the appellants rely is that 
the procedure with regard to the deli- 
very of the verdict by the jury is bad in 
law inasmuch as the jury were not justi- 
fied in law in adding to their verdict 
their finding of the facts on which the 
verdict is based. This contention is not 
supported ^ither by any provision of law 
or by any precedent. The statute kw 
in this country has not laid down any 
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particular form in whicfr the jury are to 
deliver their verdict. Consequently 
there is no legal bar in the way of the 
jury to return their verdict in any way 
they think fit provided it is complete 
and exhaustive as to facts in issue which 
go to make up the charges.* There is 
therefore no substance in this conten- 
tion. 

The second error of law which is urged 
in support of the appeal is that the 
heads of the re-charge on which the jury 
brought in their verdict of guilty under 
S. 147, I. P. C., were not recorded 
by the Judge as required by the pro- 
viso to sub-S. 5, S. 367 of the Code. 
It is clear however from the record that 
the fresh charge was the same as recor- 
ded in pp. 4 and 5 of the original charge. 
We are therefore unable to give effect to 
this contention. The third ground urged 
in support of the appeal is that on ac- 
count of defective summing up of the 
evidence in the case the jury have been 
misled and an erroneous verdict has been 
returned by them. It may be pointed 
out here that the law only requires the 
heads of the charge to be recorded. The 
evident object of the legislature is to 
have a written record of the summing 
up of the evidence and the laying down 
of the law by the Judge to the jury in 
order to enable the Court of appeal to 
decide whether the Judge has properly 
marshalled the facts under distinct and 
separate heads while charging the jury 
for their substantial help and guidance 
in arriving at the conclusions on the 
facts in issue. In order to justify the 
appellate Court to set aside the verdict 
of the jury the finding that there are 
certain omissions or non-directions is 
not enough. The Court of appeal must 
be satisfied on a perusal of the charge 
and the material evidence in the case 
that the omissions are so important that 
it may be reasonably said that they have 
led to an erroneous verdict. 

The learned advocate appearing on be- 
half of the appellants has drawn our at- 
tention ^o the omissions of the Judge: 

(a) to charge the jury with regard to the 
question of the benefit of the doubt; 

(b) to draw the attention of the jury 
to the absence of any explanation in 
the' prosecution evidence as regards 
the injuries on Kasimuddin and Qua- 
simuddin; (c) to point out to the jury 
that the explanation about these in- 
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juries in the prosecution evidence be- 
fore the Sessions Court was not gi^en in 
the early stages of the case ; (d) to place 
before the jury the terms and conditions 
in the marriage contract whieh make 
the story of abduction improbable and 
(e) to state to the jury that the taking 
of the copy of the entries of nqarriage- 
register relating to the marriage by the-^ 
complainant’s party shortly after the 
registration of the marriage makes the 
defence case about marriage highly pro- 
bable. We have examined the heads of 
the charge as recorded by the Judge in 
this case as well as the material portions , 
of the evidence in the case bearing upon 
the omissions or nondirections stated 
above to satisfy ourselves whether there 
are really any omissions at all and if so 
whether the omissions are so important 
as to have misled the jury to an 
erroneous verdict. We are however not 
satisfied that sufficient grounds have 
been made out for our interference with 
the verdict. The Judge fully explained 
to the jury the meaning of the words 
‘'reasonable doubt” and told the jury 
that the burden of proving the guilt of 
the accused beyond reasonable doubt 
was entirely on the prosecution. In this 
connexion the following observations, of 
the Madras High Court in the case of 
4 Cr L J 502 (l) are pertinent : 

“ In this case the charge to the jury taken as 
a whole is very full and fair, but it is urged that 
the omission of the Sessions Judge to instruct 
the jury that if they entertain reasonable doubt , 
as to the guilt of any one of the accused, the jury 
should give him the benefit of doubt and acquit 
him, amounts to a inis-diroction in law. A dir- 
ection in those terms is certainly a usual and 
most proper direction and it ought as a matter 
of practice to be given in every caS3; but we are 
not prepared to hold that the omission to give it 
must in every case constitute a misdirection of 
such a character as to render a conviction in- 
valid.” 

Where however the Judge thinks that 
the evidence is so weak that there are 
very great doubts as to the guilt of ' the 
accused the omission to direct the jury 
to give the accused the benefit of doubt 
may be a misdirection which may be 
said to have prejudiced the accused. The 
Judge’s opinion on the evidence in this 
case and the summing up of the evidence 
and the law as recorded in the charge in 
this case do not show that the appel- 
lants have been in any way prejudiced. 
As regards the non^directions relating 

1, Para Thaiidan v. Para Senna Moouji, (1906) 
4 Cr L J 502. ^ ^ 
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to the explanation of the injuries on 
Kaimuddin and Quasimuddin, it appears 
that the evidence before the Sessions 
Court discloses the explanation and that 
the Judge pointed out to the jury that 
the prosecution witnesses in their state- 
ments before Mr. Eahaman did not men- 
tion any lathies. The omission to place 
before the jury the terms and conditions 
of the marriage contract could not have 
misled the jury in their finding on the 
material issues inasmuch as the jury 
disbelieved the defence case about mar- 
riage in spite of the oral evidence in 
support of the marriage and the regis- 
tration of the marriage by the Kazi. 
Lastly the non-direction with regard to 
the taking of the copy of the entries of 
ithe Marriage Eegister kept by the Mar- 
riage Eegistrar is not in our opinion such 
e,n important omission as to have led to 
u,n erroneous verdict on the question of 
marriage inasmuch as its bearing there- 
from is very remote in view of the 
events that have happened in this case. 

The result therefore is that all the 
■grounds urged in support of this appeal 
fail, and we are not satisfied that there 
■are sufficient grounds in law to set aside 
^the verdict of the jury. The sentences 
passed on the appellants however appear 
ito us to be severe in view of the facts 
and circumstances of the case. In our 
opinion the ends of justice in this case 
will be adequately met if the appellants 
-be sentenced to one year’s rigorous 
imprisonment under S. 366, and to 
‘ one year’s rigorous imprisonment under 
:S. 147, the sentences being directed to 
run concurrently. We accordingly affirm 
the conviction of the appellants under 
Ss. 366 and 147, I.P.C., but set aside the 
sentences passed on them and in lieu 
thereof we sentence each of them to 
^undergo rigorous imprisonment for one 
year under S. 366 and for one year under 
:S. 147, the sentences to run concur- 
.rently. Subject to the modification in 
the sentences as indicated above the 
.appeal is dismissed. The appellants 
.must surrender to their bail and serve 
.out the remaining terms of their im- 
prisonment. 

K.S. Conviction affirmed, Sentence 

modi fied. 
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Jack and Khundkar, JJ. 

Nabakumar Singh Dudhuria — Appel- 
lant. 

V. 

Fateh Singh Nahar — Eespondent. 

Appeal No. 128 of 1934, Decided on 
5th June 1934, from original order of 
Dist. Judge, Murshidabad. D/- 27th Jan- 
uary 1934. 

(a) Practice — Principles of equity as ap- 
plied in Courts of England should be ap- 
plied in absence of law laying down differ- 
ent procedure — Equity. 

The principles of equity, as applied to the 
practice of the Courts of England, should be 
observed in the Court of this country in cases 
in which there is no law extant which lays down 
a different procedure: 23 Bom 653; 11 Bom 651 
(P C) and 1932 P G 158, Ref. [P 34 C 1] 

(b) Lunatic — Joint managers — Office of 
survivor terminates on death of co-manager 
— Rule of English law applies. 

Until the legislature sec fit to introduce into 
the Lunacy Act a provision similar to S. 38, 
Guardians and Wards Act, by which on death 
of one of joint guardians, principle of survivor- 
ship is applied, the rule of English law should 
be followed and where there is no provision for 
survivorship in the order of appointment of the 
joint managers, the office of the survivor should 
terminate on the death of his co-manager. 

[P 34 C 2] 

Panchanan Ghosh, Durgadas Bay, 
Sourendranarayan Ghosh and Paresh^ 
nath Mukherji {Junior) — for Appellant. 

Atulchandra Gupta and Bhageerath-^ 
chandra Das — for Eespondent. 

Judgment. — This appeal has arisen 
out of an application for managership of 
the estate of lunatic JnanchandGolecha. 
The estate was under the joint manager- 
ship of Fateh Singh Nahar and Eaja 
Bijay Singh Dudhuria of Azimganj by 
an order of the District Judge of Mur- 
shidabad under Act 35 of 1858. Eaja 
Bijay Singh, having died on 18th May 
1933, it is claimed that by his death the 
managership of Fateh Singh Nahar was 
terminated and the petitioner Naba- 
kumar Singh Dudhuria applied to be 
appointed sole manager. The learned 
District Judge found that the original 
managership of Fateh Singh was not 
terminated by the death of Eajah Bijay 
Singh and that consequently there was 
no vacancy in the managership and, 
therefore, dismissed the petition of 
Nabakumar Singh. The question, there- 
fore, to be decided in this appeal is 
whether the management of Fateh Singh 
terminated on the death of Eaja Bijay 
Singh. 
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There is no provision in the Lunacy 
(District Courts) Act (35 of 1858) nor in 
the present Act on this point and it has 
been laid down in a number of cases 
that the principles of equity, as applied 
to the practice of the Courts of England, 
should be observed in the Courts of this 
country in cases, in which there is no 
law extant which lays down a different 
procedure: 23 Bom. 653 (l). The cases 
of 11 Bom 551 (2) and 1932 P. C. 158 (3) 
may also be referred to. We have been 
referred to three English cases, (1735) 
Cast Talb 142' (4), where a husband and 
wife had joint custody of a lunatic's 
estate, the Lord Chancellor laid down 
that, on the death of the wife, the hus- 
band's right to the custody of the es- 
tate was terminated, it being a joint 
grant and a mere authority without any 
interest. The learned District Judge 
distinguishes this case on the ground 
that it was the wife who was related to 
the lunatic; however, the principle on 
which the decision was based ’was that 
the original grant was joint and a mere 
authority without interest and not be- 
cause the remaining manager was not 
related to the lunatic. The same rule 
was laid down by Lord Chancellor Eldon 
in the case of (1882) Jacob 589 (5). The 
Master of the Eolls, Lord Gifford, in the 
case of (1826) 1 Euss 528 (6), held that, 
where joint guardians of a minor were 
appointed, the oflBce did not, upon the 
death of one of them, survive to the 
others. It was probably owing to this 
rule that in the Guardians and Wards 
Act, S. 38, was enacted, laying down that 
the principle of survivorship applied in 
the case of death of one of the joint 
guardians until another was appointed 
by the Court. The cases of joint exe- 
cutors or joint trustees are distinguish- 
able, because in these cases there is a 
vesting of property in the surviving 
executor or trustee: vide S. 312, Sue- 
cession Act and S. 76, Trusts Act. Ac- 


1. Pransukhram Dinanath v. Bai Fulkor, 

(1899) 23 Bom 653=1 Bom L R 88. 

2. Waghela Rajsanji v. Masuldin, (1887) 11 

Bom 551 (P C). 

B. Muhammad Raza v. Abbas Bandi Bibi, 
1932 P C 158=137 I G 321=59 I A 236= 
7 Luck 267 (P C). 

4. Ex parte Lyne, (1735) Oast Talb 142. 

6. Ex parte Clarke, (1882) Jacob 589=37 E R 
973. 

6. Bradshaw v. Bradshaw, (1826) 1 Russ 628= 
38 E R 203. 


cording to Pope (Law and Practice of 
Lunacy, .p. 102): 

Previous to the Lunacy Regulation Act of. 
1863, in cases where two or more persons were 
appointed committees, and one of them died, the. 
grant being joint, and a mere authority without 
any interest, the right to the custody of the 
lunatic absolutely determined and it became 
necessary to obtain an appointment of new com- 
mittes. The only reported exception to this rule 
was a case where the property was very small; 2 
De G M & G 280 (7). 

By S. 66, Lunacy Regulation Act of 
1853, the grant of authority might be 
extended to surviving or continuing 
committees in certain cases. This was* 
repealed by the Lunacy Act of 1890, and 
R. 71 of the Rules on Lunacy (1890)* 
under that Act provided that, where the 
Masters certify that several persons- 
ought to be appointed committees of the 
estate or person and that it is expedient 
that one or more of such persons should 
continue to act after the death or dis- 
charge of the others or other of them^ 
the order appointing the committees 
may direct that the custody of the es- 
tate or person shall continue to the 
surviving or continuing committees or 
committee. Pope on the authority of 
Elmer noted that this procedure had 
only been adopted in very special cases^ 
prior to 1890. This would go to show 
that it was not generally considered 
advisable, and there is probably reason 
for thi-s. Joint managers are appointed 
permanently for the reason that it is 
advisable to have more than one 
manager possibly so that the second 
manager may act as a check on the con- 
duct of affairs, and since, at the time of 
his appointment, it was not considered 
advisable that the first manager should, 
have the sole conduct of the affairs of 
the lunatic, presumably on the death of 
the second manager ho ought not to be 
allowed to continue as sole manager for 
the same reason. In these circum- 
stances, until the legislature see fit to 
introduce into the Lunacy Act a provi- 
sion similar to S. 38, Guardians and 
Wards Act, I am of opinion that the 
rule of English law should be followed . 
and, where there is no provision for 
survivorship in the order of appoint- 
ment of the ioint managers, the office of 
the survivor should terminate on the 

death of bis co-manager. 

7. In re Noble, (1852) 2 De G Me G 280=21 
L J Oh 748. 
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Tb« order of the learned District 
Judge is accordingly set aside and the 
case will go back to him for hearing of 
the petitioner’s application on the other 
points raised on the footing that the 
office of manager of the lunatic’s estate 
is vacant except for the ad interim ap- 
pointment of joint managers made by 
the Judge, which will meanwhile con- 
tinue. The petitioner will get his costs 
in this Court; hearing fee one gold 
mohur. Costs in the District Judge’s 
Court will abide the final result. 

K.s. Appeal allowed. 

A. 1. R. 1935 Calcutta 35 

Mukerjee and Patterson, JJ. 

Lea Badin — Plaintiff — Appellant. 

V. 

Upendra Mohan Boy Ghoudhury and 
others — Defendants — Eespondents. 

Appeal No. 85 of 1934, Decided on 
17th September 1934. 

(a) Letters Patent (Calcutta), Cl. 15 — 
Order refusing application for appointment 
of receiver is judgment. 

As an order refusing an application for the 
appointment of a receivei based on a provision in 
the indenture of hypothecation, that ’on a breach 
of any one of the covenants contained therein 
the plaintiff’s assignor would be entitled to have 
a receiver appointed, the order has determined a 
right which is one of the matters in the contro- 
versy itself, and so is a judgment within the 
meaning of Cl. 15: Case laxo revxeived. 

[P 37 0 1] 

(b) Letters Patent Appeal — Civil P. C. and 
rules under it apply to Letters Patent ap- 
peal also. 

The Code and the Rules made under it apply 
to an appeal from a Judge of the High Court : 
1916 Cal 361 Bef. [P 37 C 1, 2] 

Arun Sen — for Appellant. 

J. G. Hazra and S. N, Budra — for 
Respondents. 

Judgment. — The order from which 
this appeal has been preferred was made 
by Guiiliff’e., J. discharging an interim 
receiver appointed exparte on the 
plaintiff’s application pending her suit 
laid on the basis of an indenture of 
hypothecation. The order amounts to 
one rejecting an application to appoint 
a receiver. A preliminary objection has 
been taken to the competency of the 
appeal. 

Under CL 15, Letters Patent, there 
in unqualified right of appeal from 
the judgment of a single »Tudge on the 
Original Side. As regards the meaning 
of the word judgment as used in the 
clause. Courts in this country have taken 
different views. So far as this Court is 


concerned the leading case on the point 
is that of 17 W. R. 364 (l), in which 
Couch C. J. said, 

“We think ‘judgment' in Cl. 15 means a deep 
sion which affects the merits of the question bet- 
ween the parties by determining some right or 
liability. It may be final, or preliminary or in- 
terlocutory, the difference between them being 
that a final judgment determines the whole cause 
or suit, and a pioliminary or interlocutory judg- 
ment determines only a part of it, leaving other 
matters to be determined.” 

In more decisions than one of this 
Court this definition of ‘judgment’ given 
by Couch, 0. J. has been described as 
classical; and yet in a long course of 
decisions this Court has repeatedly ex- 
pressed the view that the definition is 
not absolutely exhaustive 5 C. W. N. 
781 (2), 1922 Cal. 172 (3), 1916 Cal. 361 
(4), 1918 Cal. 850 (5) and 1918 Cal 868 
(6). Treating this definition as not of 
an inflexing character and yet not ex- 
pressly purporting to extend it, the 
Court has in numerous cases empha- 
sized the necessity of scrutinizing the 
nature of the decision in each particular 
case in order to find out whether the 
decision amounts to a ‘judgment’ within 
the meaning of the clause. It may be 
observed that Couch. 0. J. himself in 
in the case of 21 W. E. 303 (7), held that 
an appeal lies under the clause from an 
order refusing to grant leave to the 
plaintiff' to sue under Cl. 12, Letters 
Patent, giving as his reason: 

‘Tt is not a more formal order or an order 
merely regulating the procedure in the suit, but 
one that has the effect of giving la jurisdiction 
to the Court which it otherwise would not have. 
And it may fairly be said to determine some right 
between them, viz. ‘to sue in a particular Court 
and to compel the defendants who are not with- 
in its jurisdiction to come in and defend the suit, 
or if they do not, to make them liable to have a 
decree passed against them in their absence.’' 

This reason, it must be admitted, 
would hardly bring the case within the 
definition given in 17 W. E. 364 (l), 
because it is perfectly clear that th e 

1. Justices of the Peace of Calcutta v. Orient 

Gas Co., (1872) 17 W R 364=8 Beng L R 

433. 

2. Mt. Brij Commaree v. Ramrick Pass, (1901) 

SOWN 781. 

3. Gour Mohon v. Nay an Manjuri, 1922 Cal 

172=69 I 0 916. 

4. Mathura Sundari v. Karan Chandra, 1916 

Cal 361=34 I 0 634=43 Cal 857. 

6. Budhulal v. Chattu Gope, 1918 Cal 860=39 

I 0 465=18 Cr L J 497=44 Cal 804. 

6. jRamendra Nath v. Braijendra Nath, 1918 

Cal 868=41 I C 944=45 Cal 111. 

7. Hadjee Ismail v. Hadjee Mahomed, (1874) 

21 W R 303=18 Beng L R 91. 
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right or liability contemplated by the 
definition in that case must mean some 
right or liability which was the subject- 
matter of the controversy in the suit or 
proceeding. And we must respectfully 
dissent from those decisions which have 
held or have proceeded on the supposi- 
tion that the expression “right or liabi- 
lity” in that case was not meant to be 
restricted to the controversy in the suit 
or the proceeding itself (e. g. 1919 Cal. 
€67 (8)}. In 6 Cal 594 (9) an order refus- 
ing to transmit for execution an order 
of His Majesty in Council was held to be 
open to appeal under the clause. This 
decision was afl&rmed by the Judicial 
Committee on the ground that it came 
within the meaning of the word “judg- 
ment” in that clause because the trans- 
mission of the record was not a merely 
ministerial proceeding, and the Judge 
who had made the order had in fact 
oxercised a judicial discretion and had 
come to a decision of great importance 
which, if it remained, would entirely 
conclude any rights of the decree-holder 
for an execution in the suit: 9 Cal 482 
(10). It is not impossible to bring this 
reasoning within the definition in 17 
W. E. 864 (1), but in some cases an 
attempt has been made to treat it as the 
foundation for a doctrine that where a 
question of jurisdiction is involved there 
is a right of appeal, e. g. 1918 Cal 858 (6). 
This view however is one with which we 
do not agree. Garth, C. J. in the case of 
4 Cal. 531 (ll) laid down a definition in 
these words: 

“I think the word ‘judgment’ means a judg* 
ment or decree which decides the case one way or 
the other in its entirety, and that it does not 
mean a decision or order of an interlocutory 
character which merely decides some isolated 
point not affecting the merits or the result of 
the entire suit..” 

It would seem that orders excluded by 
this definition from the category of judg- 
ments would also be excluded by the 
definition of 17 W. E. 364 (l), but that 
this definition would bring within its 
scope orders which would put in peril 
the finality of a decision in favour of a 
party as “affecting the merits or the re- 

8. Chandi v. Jnianendra, 1919 Cal 667=41 I 0 

260. 

9. Kali Sundari v. Harish Chunder. (1881) 6 

Cal 694=7 C L R 548. 

10. Harish Chunder v. Kali Soondery, (1883) 9 

Cal 482=10 I A 4 (P C). 

11. Ebrahim v. Fuckrnnissa (1879) 4 Cal 531= 

3 0LR311, 


suit of the entire suit”, a view which 
has been doubted in the decision 
of this Court in the case of 1929 
Cal. 214 (12). In the last mentioned 
case the correctness of the decision 
in the case of 1922 Cal. 335 (13) 

in which it was held that an order 
setting aside an abatement is a judgment 
within the meaning of the clause, was 
also doubted. An examination of the 
decisions bearing upon the question 
reveals a position, which has been ad- 
mitted in many of the more recent deci- 
sions, that judicial opinion in this Court 
has not been either uniform or consis- 
tent as regards the meaning of the word 
‘judgment’ as used in the clause, and 
that the decisions are not easy to be re- 
conciled. 

The result could not have been other- 
wise when the Court purporting to take 
its stand ‘ upon the definition given in 
17 W. E. 364 (l) has, in each particular 
case, sought to bring the relevant order 
within its scope, not unoften by using 
logic which, it has to be said within 
the utmost respect, is not sound. This 
conflict of authority has been pointed 
out in several cases amongst which re- 
ference may be made to the cases of 1916 
Cal. 361 (4), 1918 Cal. 850 (5) and 1929 
Cal. 214 (12). In Madras, White, C. J., 
in the Full Bench decision in 35 Mad. 1 
(14) said: 

“The test seems to me to be not what is the 
form of the adjudication, but what is its effect in 
the suit or proceeding in which it is made.” 

He laid down three tests for determin- 
ing whether an order is a judgment 
within the meaning of the corresponding 
clause of the Madras Letters Patent. 
They are the following: (l) If its effect 
is to put an end to the suit or proceeding 
so far as the Court before which the suit 
or proceeding is pending is concerned; or 
(2) if the non-compliance therewith will 
have the effect of putting an end to such 
suit or proceeding; or (3) if it is passed 
in an independent proceeding which is 
ancillary to the suit (not instituted as a 
step towards judgment, but with a view 
to rendering the judgment effective when 
obtained), e. g . , an order on an applica- 

12. Brojo Gopal v. Amar Chandra, 1929 Cal 

214=114 I C 88=56 Cal 136 (F B). 

13. Sarat Chandra v. Maihar Stone and Lime 

Co. Ltd., 1922 Cal 336=67 I C 917=49 

Cal 62. 

14. Tuljaram Rao v. Alagappa, (1912) 36 Mad 1 

=8 I C 340 (F B).. 
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tion for temporary injunction or for the 
appointment of a receiver. 

Mookerjee, J., in several decisions of 
his, when characterizing the definition 
of Couch, C. J., in 17 W. E. 364 (l) as 
too narrow has referred to 35 Mad. 1(14), 
and in at least one decision of his has, 
applying the tests laid down in the 
latter case, held a particular order to be 
a ‘judgment’ as it satisfied the third of 
the said tests: 21 W. E. 303 (7). To 
remove the incongruity which appears 
in the decision of this Court and to lay 
down some definite rule by which orders 
might be tested when it has to be deter- 
mined whether or not they are ‘judg- 
ments’ within the meaning of the clause, 
this Court will some day have to abandon 
its fond adherence to the antiquated 
definition of Couch, C. J., and boldly 
acknowledge its allegiance to the tests 
laid down by White, C. J. For the pur- 
poses of the present cabO however it is 
not necessary to go so far. As an order 
refusing to appoint a receiver, it comes 
within the words of the third test of 
White, C. J., and is indeed one of the 
illustrations to the test which he him- 
self has given. 

As an order refusing an application 
for the appointment of a receiver based 
on a provision in the indenture of 
hypothecation, that on a breach of any 
one of the covenants contained therein 
the plaintiff’s assignor would be entitled 
to have a receiver appointed, the order 
has determined a right which is one of 
the matters in the controversy itself, 
and so it satisfies the definition of 
Couch, C. J., as well. The order appealed 
from in this case is, in our opinion, a 
‘judgment’ within the meaning of Cl. 16, 
Letters Patent. We may add that there 
are decisions of this Court in which 
orders discharging or refusing to dis- 
charge a receiver appointed in a suit, 
after the suit had come to an end or had 
become infructuous, have been held to 
be ‘judgments,’ and so appealable: e. g., 
5 C. W. N. 781 (2) and 1930 Cal. 803 
(15). But there is another and a far 
simpler ground on which it must be held 
that an appeal is competent. The order 
in the present case is one for which a 
right of appeal is provided in Cl. (s), 
E. 1, 0. 43 of the Code. Under the 
present Code (Act 5 of 1908) it cannot 

16. Baidyanath Sen v. Rajendra Nath Sen, 
1930 Cal 808=129 I 0 879. 


be contended that the Code and the] 
Eules made under it do not apply to an 
appeal from a learned Judge of the High 
Court; such a contention was elaborately 
dealt with and repelled in the case of 
1916 Cal. 361 (4). 

Turning now to the merits of the ap- 
peal, we must say that we are unable to 
find any sufficient ground on which the 
order of the Court below may be suppor- 
ted. We have been referred by learned 
counsel for the respondent to a judgment 
of the said Court in another suit, to 
which the present appellant was no 
party, as containing reasons which would 
justify the present order. We have read 
that judgment, but we cannot see how 
what has been said therein touches the 
controversy in the present suit and may 
in any way affect the question of ap- 
pointment of a receiver which has been 
asked for on the strength of a stipula- 
tion contained in the indenture. That 
there has been a breach of at least two 
of the covenants in the indenture is a 
fact which must be held to have been 
prima facie established. It is possible 
that there has also been some deteriora- 
tion of the security for which the defen- 
dants are responsible; but on this point 
we do not consider it necessary to ex- 
press any definite opinion. 

The defence is that the covenants are 
not enforceable or, at any rate, are not 
enforceable in their entirety. That de- 
fence will have to be considered at the 
hearing of the suit itself; and it is far 
from clear that it can be regarded as 
well-founded at the present stage. The 
breach having been prima facie estab- 
lished it is clearly just that a receiver 
should be appointed, for that is what 
the parties had bargained for in the 
indenture itself. We are not satisfied 
that any circumstance exists which may 
be taken as indicating that the appoint- 
ment of a receiver would be anything 
but convenient; indeed, the parties thein- 
selves appear to have considered in their 
contract that it would be convenient. 
The appeal, in our judgment, should 
be allowed, and we order accordingly. 
The order of Cunliffe, J., is set aside and 
it is ordered that the Official Eeceiver 
do forthwith take possession as prayed 
for on behalf of the appellant. The 
appellant will have her costs of this 
appeal and of the costs of the applica- 
tion in the Court below. The receiver 



88 Calcutta Majid Bux v. Ajghar Mon dal 1935 


will take possession before the order is 
drawn up and on counsers endorsement 
only. 

Patterson, J.— I agree. 

K.S. Appeal allowed. 

A. I. R. 1935 Calcutta 38 

S. K. Ghosb, J. 

Majid Bux Mondal — Plaintiff — Peti- 
tioner. 

V. 

Ajghar Mondal — Defendant — Opposite 
Party. 

Civil Eule No. 1447 of 1933, Decided 
on 6th June 1934, from order of Dist. 
Judge, Alipur, D/. 26th August 1933. 

Bengal Village Self Government Act {5 of 
1919), S. 81 — Intimation to Union Court 
about application to civil Court must be 
given before commencement of hearing of 
suit in Union Court. 

Under S. 74 of the Act, the Union Court has 
.concurrent jurisdiction with the Court of the 
Munsiff ; but the Munsiff has the power to with- 
draw the suit on the application of the defen- 
dant made in accordance with the provisions of 
S. 81. According to the latter section, if before 
the commencement of the hearing of the suit 
"ihe defendant notifies to the Union Court that 
lie intends to ajiply, that Court shall postpone 
ihe trial. It is necessary therefore that an in- 
jimation to the Union Court be given before the 
commencement of the hearing of the suit. 

[P 38 0 2] 

Panchanon Ghose and Satyae7idraNath 
Ghose — for Petitioner. 

Abdul Bossein — for Opposite Party. 

Order . — The petitioner in this case 
instituted a civil suit before the Union 
Bench Court making a claim of Eupees 
136-12-9 against the opposite party. 
On 7th May 1933 the case came on for 
hearing, but the opposite party applied 
for time on the ground of ill-health. 
This was refused by the Union Court 
and the trial of the suit was proceeded 
with. Three witnesses for the plaintiff 
were examined and cross-examined. 
Thereafter, the Union Court fixed 21st 
May 1933 for further hearing. On that 
date the opposite party appeared and 
stated that he had no witness to exa- 
mine. On the same day the Union 
Court decreed the suit. Meanwhile, on 
12th May 1933, after the conclusion of 
the examination of the plaintiff’s wit- 
nesses, the opposite party made an ap- 
plication before the local Munsiff for 
the transfer of the suit and the learned 
Munsiff made an order calling for the re- 
cord of the suit from the Union Court. 
But apparently, this order did not reach 


the Union Court before it delivered 
judgment as mentioned already. It also 
does not appear that the opposite party 
intimated to the Union Court that an 
application as aforesaid had been made 
to the Munsiff. Thereafter, the opposite 
party moved the District Judge of 24 
Parganas to have the decree of the 
Union Court vacated and to have the 
suit re-tried in the Court of the Munsiff. 
On 26th August 1933, the learned Judge 
made an order in favour of the opposite 
party whereupon the plaintiff filed this 
application under S. 115, Civil P. C., and 
under S. 107, Government of India Acp. 
Under S. 88, Bengal Village Self Govern- 
ment Act 1919, a District Judge may 
make an order, such as has been made 
by the learned Judge in this case, if he 
is satisfied that there has been a failure 
of justice. In his order the learned 
Judge does not say that there has been 
a failure of justice, and it seems to me 
to be doubtful whether the learned 
Judge at all directed his mind to this 
aspect of the question. On the facts as 
they appear, no case of failure of justice 
has been made out, since the case was 
decided upon the evidence in a Court of 
competent jurisdiction. Under S. 74, of 
the Act, the Union Court has concurrent 
jurisdiction with the Court of the Mun- 
siff; but the Munsiff has the power to 
withdraw the suit on the application of 
the defendant made in accordance with 
the provisions of S. 81. According to the 
latter section, if before the commence- 
ment of the hearing of the suit, the de- 
fendant notifies to the Union Court that 
he intends to apply, that Court shall 
postpone the trial. It is necessary 
therefore that an intimation to the 
Union Court be given before the com- 
mencement of the hearing of the suit. 
This is the express provision of the Act 
and it is in accordance with the princi- 
ples of Ss. 21 and 22, Civil P. C. The 
opposite party in a counter-affidavit 
states that on 7th May he did intimate 
to the Union Court that he intended to 
apply to the Munsiff. This statement 
appears to be false, because it is in con- 
flict with his own application which 
was filed before the Union Court on that 
date in which he merely stated that he 
wanted an adjournment on the ground 
of illness. He appears to have been 
present before the Union Court through- 
out the trial and apparently took the 
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ichance of getting a decision in his fav- 
our. On the facts stated above, the ap- 
plication for transfer before the Munsiff 
-was not in accordance with S. 81 of the 
Act nor was the order of the learned 
Judge made in accordance with S. 88 of 
the Act. 

In this view, the Eule must be made 
absolute. The order of the learned Judge 
<Jomplained of must be vacated and the 
<lecree of the Union Court must stand 
confirmed. The petitioner will get his 
costs: hearing fee two gold mohurs. 

K.S. Buie made absolute. 


A. I. R. 1935 Calcutta 39 

Mukebji and S. K. Ghose, JJ. 
Shivaprasad Singh — Defendant — Ap- 
pellant. 

V. 

Prayagkumari Dehee and others — 
Plaintiffs — Eespondents. 

Appeal No. 207 of 1927, Decided on 
11th August 1933, from original decree 
of Sub-Judge, 24-Parganas, D/- 7th May 
1927. 

(a) Administration — Suit for — Nature of — 
Suit is in essence one for accounts and ap- 
plication of estate for satisfaction of all cre- 
ditors and for beneficiaries. 

f The object of an administration suit is to have 
the estate administered under a decree of Court ; 
in such a suit the whole administration and 
settlement of the estate are assumed by the 
'Court ; the suit in its essence is one for an ac- 
count and for application of the estate of the de- 
ceased for the satisfaction of the dues of all the 
creditors and for the benefit of all the creditors 
^nd for the benefit of all others who are entitled, 
and the Court marshals the assets and makes 
such a decree : 1918 Cal 883 and 1931 Mad 683, 
Bel on. [P 45 C 2] 

A suit for the recovery of an impartible estate 
and other properties, which the defendant is al- 
leged to be in wrongful possession of, is not an 
.-administration suit, although accounts may have 
to be ordered against the defendant on the basis 
of the liability of an executor de son tort. 

[P 45 C 2] 

(b) Executor — De son tort — No liability for 
'general account unless whole is received — If 
wrong-doer, liability arises for loss whether 
-due for negligence or not. 

The executor de son tort is not liable for a 
, general account unless ho has received every- 
thing. But from the moment he is a wrong-doer 
he has no right to retain the property and the 
beneficiaries are entitled to the property as it was 
^on that date, irrespective of what may have hap- 
pened to it thereafter, and whether its loss, if 
^ny, was due to his negligence or not : Goote v, 
Whittington^ (1873) 16 Eg 634, Bel on. 

[P 46 C 2 ; P 47 C 1] 

(c) Executor — De son tort — Possession is 
not necessarily of wrong-doer — Intention re- 
jgarding acts is to be considered. 

An executor de son tort is not for that reason 
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only to be regarded as a person who is necessarily 
a wrong-doer ; nor is his possession necessarily 
wrongful at its inception. His intentions, in 
respect of the acts attributed to him, must be 
taken into account to determine when the con- 
version took place, and on what date liability 
is to be fastened on him. [P 48 G 1] 

(d) Practice — Evidence — Party can refrain 
from producing evidence — Other party may 
then apply for its production — Else adverse 
inference cannot be drawn from non-produc- 
tion — Evidence Act (1872), S. 114, 

It is open to a litigant to refrain from produc- 
ing any evidence, not forming part of his case, 
that he considers irrelevant ; if the other litigant 
is dissatisfied it is for him to apply for its pro- 
duction and inspection as evidence in the case 
if he thinks proper ; if this is not done the Court 
is not entitled, at his suggestion, to draw an ad- 
verse inference and the presumption will also not 
arise when there is sufficient explanation. 

[P 48 0 2] 

(e) Practice — Evidence — Withholding evi- 
dence by tortious acts — Strongest presump- 
tion applies to India. 

Adverse inferences from non -production of evi- 
dence is one of the strongest presumptions known 
to law, and the law allows it against a party 
who, by his tortious acts, withholds the evidence 
by which the nature of his case would be mani- 
fested. That presumption is applied to India : 
2M I A 113, Applied. [P 49 C 1] 

(f) Maxims — Presumption against spoliator 
should be reasonably softened. 

The rigour of the maxim, omnia proesumuntur 
contra spoliatorem or omnia proesumuntur in 
odium spoliatorem has to be reasonably softened 
upon the facts and circumstances of each parti- 
cular case : M I A 157 and 10 M I A 429, 

Bel on. [P 49 0 2] 

(g) Civil P. C. (1908), O. 20, R. lO—Decree 
under R. 10 — Decree-holder cannot enforce 
money part before applying for delivery — 
Defendant has his election. 

When a decree is in the form contemplated by 
O. 20, R. 10 and there is no question of deteriora- 
tion in value of the articles decreed to be recover- 
ed, the decree-holder is not entitled to execute the 
money part of the decree before applying for deli- 
very of the articles ; it is in the defendant’s elec- 
tion whether he would deliver the chattels or pay 
the assessed value on them : 1927 Cal 652 and 

IZM LJ 444, Bel on. [P 51 0 1, 2] 

(h) Conversion — Value at date of conver- 
sion is recoverable. 

In a case where conversion is proved and the 
articles will not be delivered the value recover- 
able should be the value at the date of the con- 
version. [P 51 G 2] 

(i) Conversion — Defendant asserting non- 
existence or non-possession of articles — 
Plaintiff need not ask for delivery — Neither 
is Court bound to order specific delivery. 

Where the defendant asserts that the articles 
are not in his possession, or not in existence, and 
it is not possible for the ‘plaintiff to prove that 
the defendant’s assertion is untrue, the plaintiff 
is bound to sue for delivery of the articles and 
the Gourt will not be bound to pass a decree for 
the articles in the first instance and in the alter- 
native only for their value. [P 53 G 2] 


Shivaprasad v. Prayagkumari 
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(j) Executor — Release or compounding of 
debts — For being excused he must prove that 
he acted honestly and reasonably. 

Where the executor and administrators releas® 
or compound debts due to the testator or the in- 
testate, they must prove that they have acted 
honestly and reasonably, in which case only they 
can fairly claim to be excused. [P 64 02; P 66 Cl] 

(k) Transfer of Property Act (1882), Ss. 2 
(d) and 36 — S. 36 does not apply to appor- 
tionment of rent collected by successor of 
impartible estate between him and heir of 
last holder — But S. 36 being rule of equity 
its principles should be applied. 

Having regard to S. 2 (d), S. 36 does not apply 
to a case of apportionment of rents, collected by 
the successor to an impartible estate as between 
him and the heir of the last holder. But S. 36 
embodies a rule of equity which should be ap- 
plied even though the section, in its terms, be 
not applicable. And the higher doctrine of equ- 
ity, which is the foundation of Lord Hardwicke’s 
dictum in Paget v. Gee, (1763) Amh. 198, should 
be applied to a case not between persons standing 
in the relation of lessor and lessee or persons not 
bound by covenants relating to payment of rent 
at stated intervals. S. 2 (d) of the Act does not 
except the application of this doctrine. 

[P 58 0 2; P 69 C 1] 

(l) Executor de son tort — Interest — Debt 
carrying interest — Executor de son tort rea- 
lizing debt is liable for interest. 

Where the debt itself carries interest and th® 
executor de son tort does in connexion with the 
debt which in fact of law amounts to its realiza’ 
tion, the executor de son tort is liable for interest 
whether actually realized or not. [P 69 C 2] 

(m) Executor de son tort — Appropriation — 
Rule of, does not apply to fiduciary relation 
— Executor de son tort cannot therefore re- 
mit any debt due to beneficiary and give pre- 
ference to his own dues. 

I i If no express appropriation be made by either 
the debtor or the creditor, it may be implied or 
presumed that payments to and drawings 
against a running account are to be attributed to 
the earliest items on the opposite side of the ac- 
count, But as between trustees and their benefi- 
ciaries and as to every person in a fiduciary cha- 
racter, the rule is modified, and so long as the 
trustee has money standing to his account, draw- 
ing by him will be attributed to his own money, 
the trust being intact. An executor de son tort 
or an executor or trustee has thus no right to re- 
mit any part of the amount that is legitimately 
due to the beneficiary and give preference to that 
extent towards satisfaction of his own dues ; 
Clayton^s Case, (1816) 1 Mer 672 ; Pennell v. 
Deffell, (1853) 4 De O Af & G 372 ; In re Sten- 
ning, (1895) 2 Ch 433 ; In re HalleWs Estate, 
(1879) 13 Ch D 696, Bel on. [P 60 0 2; P 61 C 1] 

(n) Executor de son tort — Live-stock not 
delivered — No explanation for non-delivery — 
He is not entitled to feeding charges while 
delivering same to owner. 

If a rightful executor or administrator brings 
an action of trover or trespass against the exe- 
cutor de son tort, the latter may give in evidence 
in mitigation of damages payments made by him 
in the rightful course of administration. But 
where live-stock has not been delivered and for 
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the non-delivery of which no explanation ha*" 
been offered the executor de so tort from the mo- 
ment of conversion becomes a wrong-doer and 
the owner would be entitled to the full value of. 
the animal in trover, without any deduction for 
the feeding : Warmer v. Biggs, (1846) 2 Car &- 
Kir 31, Bel on. [P 61 C 2 ; P 62 0 1]. 

(o) Movable Property — Bond. 

A bond, as a physical object, is moveable pro- 
perty. [P 62 G 2] 

(p) Civil P. C. (1908), O. 21, R. 31 — Non- 
delivery of specific moveables — Damages can: 
be assessed in execution — Assessment on 
footing of wilful neglect is not the only basir 
— Conversion, Damages. 

A decree for delivery of a specific moveable^need 
not necessarily, in all cases, be in the alternative- 
form. An inquiry as to damages in cases of thiS; 
kind may more profitably be started by the Court 
in execution. Such damages are not necessarily 
to be assessed on the footing of wilful neglect or 
devastavit. [P 63 C 2] 

(q) Executor de son tort — Reimbursement 
— He is entitled to get deductions for in- 
come-tax. 

The executor de son tort is entitled to get a 
deduction of income-tax, etc., “which may have- 
been paid by him on account of sums’’ meaning, 
sums which fell due during lifetime of last holder 
and might have been realized by him. He is 
entitled to assume that the tax was rightly as- 
sessed. [P 65 G 2] 

(r) Interest — Cessation of — Creditor put- 
ing payment beyond debtor’s power — Interest, 
ceases — But mere appointment of receiver or 
temporary injunction does not make interest, 
cease. 

One important principle, under which running, 
of interest may be suspended, is where the delay 
in the payment of the principal debt is caused by 
some improper act or omission of the creditor. So* 
if a creditor, by his own act, puts it beyond the. 
power of the debtor to make payment, no interest, 
should be recoverable for the period during which, 
the creditor was thus prevented. But the ap- 
pointment of a receiver to relieve the executor 
from execution, or an ad interim injunction, ob- 
tained by the beneficiary restraining the executor 
from transferring any part of the properties in 
the suit, is no ground for cessation of interest : 
1917 Cal 630, Bel on. and 1921 P C 100, List. 

• [P 67 G 2] 

(s) Civil P. C. (1908), S. 34 — Detention of 
Debt — Interest can be awarded if not as in- 
terest then by way of damages — Allowing in- 
terest till decree and then to allow interest 
on amount decreed is justified. 

The allowing of interest up to date of decree' 
and compounding it with the principal on 
the date of the decree and allowing of interest 
thereon at the Court rate, is justified by S. 34. 
The matter is purely one of discretion. In the* 
case of a mere detention of a debt, where there is 
no contract, express or implied, to pay interest or 
no statute or mercantile usage allowing it, inter- 
est if it cannot be awarded as interest may be*, 
awarded by way of damages. A creditor cannot, 
claim, as of right, interest at the contract rate, 
pendente life or after decree although the Courts^ 
generally adhere to that rate unless it is inequitr 
able to do so. Where there is no contract, express; 
or implied, to pay. interest, and interest has beem 
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allowed, ante lite and pendente lite, at such rate 
as the Court considered fair, there is no point in 
compounding the principal and the interest due 
up to the date of the decree and making interest 
to run on the aggregate sum at the same rate. 
S. 34 or its principle was never intended to be 
used as a means for providing for compound in- 
terest but to relieve the debtor of a harder rate of 
interest : 1922 P O 46 ; 1 17 R (Mis) 15 ; 18 Cal 

164 and 3 All 91, Bel on [P 67 C 2 ; P 68 0 1] 

(l) Interest — Award of, as damages — Cre- 
ditor cannot appropriate payment towards 
interest Payments made by executor should 
be deducted from principal — Debtor and cre- 
ditor, Appropriation. 

A right of a creditor to appropriate a payment 
against interest, awarded as unliquidated dam- 
ages when no interest was in fact running under 
any contract, express or implied, is a thing un- 
known to law. All payments made by the exe- 
cutor de son tort for which he will get deduction 
must be credited against the principal amount 
due from him and they should bear interest, at 
such rate as the Court may order as from the 
dates on which they were made. [P 69 C 1] 

(u) Civil P. C. (1908), S, 151 — Court can 
pass supplemental order for shortening liti- 
gation Delay not amounting to waiver or 
acquiescence does not deprive party of his 
remedies — Laches. 

Every Court has an inherent power to make a 
supplemental decree or such other order ex dibito 
justitae, with a view to the shortening of litiga- 
tion, preventing duplication of proceedings and 
saving the parties from harassment and expense. 
And delay, by itself, is not sufficient to deprive a 
party of his remedies, if such delay does not 
amount to a waiver, acquiescence or abandon- 
ment of his claim or has not created a corres- 
ponding right in his opponent in extinguishment 
of his own. [p 72 o 1] 

(v) Impartible Estate— Whether holder can 
burden estate with liabilities under con- 
tract entered into by him personally— g^aere. 

Quaere.— Whether the holder of an impartible 
estate can burden the estate with liabilities aris- 
ing out of contracts entered into with strangers 
by him personally : Case laio reviewed, 

A, N, Chaiidhuri, S. K. Gupta, Shanti^ 
may Majumdar and Anibikacharan MaU 
lik — for Appellant. 

P. B. Das, Nagendra Nath Basu and 
B, C. Ghose — for Eespondents. 

Short History 

Judgment. — Durgaprasad Singh suc- 
ceeded to the gadi of the Jharia Eaj in 
1899, on the death of his elder brother 
Eaja Joymangal Singh. The family is 
governed by the Mitakshara school of 
Hindu law. By custom the raj is 
impartible, and succession to it is gov- 
erned by the rule of lineal primogeni- 
ture. Eaja Durgaprasad died on 7th 
March 1916 (=24th Palgun, 1322 B. S.), 
leaving three widows, Eanee Prayaga- 
kumari, Eanee Subhadrakumari and 


Eanee Hemkumari, but no issue. The 
three Eanees were the plaintiffs in this- 
suit; and one of them, namely, Eanea 
Subhadrakumari having died since the 
suit was commenced, the other two are 
now on the record as plaintiffs, in their 
own rights and also as her heirs and 
legal representatives. Eaja Durgaprasad 
had, on 27th August 1915, made a will^, 
purporting to dispose of some of the 
properties in dispute; but no detailed re- 
ference to its particulars are necessary be- 
cause although its genuineness is beyond 
question, the parties have not, at any 
stage of this litigation, sought to esta- 
blish any right under the will but have^ 
all along pressed their respective claims 
on the basis of intestacy. In 1912, 
Eaja Durgaprasad had made certain 
mokarrari grants for life in favour of his 
wives, the Eanees. By the will, he 
bequeathed to them a ten annas share 
of the jewellary and the cash that would 
be left by him at his death, and declared 
that the remaining six annas share 
thereof should form part of his zamin- 
dari, and he further provided that who- 
ever should get the zemindari on his 
death would be bound to pay to each of 
his wives maintenance at the rate of 
Es. 3,600 per year. The allowance was 
to be payable in monthly instalments 
of Es. 300 carrying interest at the rate 
of one per cent per mensem in case of 
default, and such was to form a charge 
on the estate. On the death of Eaja 
Durgaprasad and within a few hours 
thereafter, Shivaprasad Singh, the de- 
fendant in this suit, was treated by the 
officers of the raj as the next rightful 
successor, and, his name being entered 
in the rokar of the estate, accounts be- 
gan to bo kept in his name. Shortly 
afterwards, disputes arose between him 
and the widows. On 5th August 1916,. 
three bantannamas were executed, one 
by each of the widows, whereby, for a 
consideration stated therein, they pur- 
ported to acknowledge Shivaprasad 
Singh as the rightful successor of the- 
late Eaja and relinquished their claim 
as the heirs of their husband to all pro- 
perties left by him. On the same day 
Shivaprasad Singh executed three khor- 
posh deeds, one in favour of each of the 
three Eanees, wherein Es. 300 a month, 
was fixed as allowance for her mainte- 
nance and a charge for the amount oni 
one-third of the raj was created. Out 
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13fch April 1917, each of the three 
Eanees purported to execute an am- 
mukhtearnama conferring power-of-at- 
torney upon Shivaprasad Singh. 

On 6th March 1919, the present suit 
was commenced by the three Ranees as 
plaintiffs against Shivaprasad Singh as 
defendant. Shivaprasad Singh's claim 
to the succession was denied; it was 
alleged that the bantannamas were 
l;aken by practising fraud and undue in- 
liuence, and that the ammukhtearnamas 
were also similarly obtained; and it was 
asserted that the three Ranees, as heirs 
of their husband, were entitled to suc- 
ceed to the raj and all other properties 
left by him. In respect of the raj, it 
was also asserted, in the alternative, 
that if the three widows together were 
not entitled to it, at least the senior 
widow was so entitled. And a decree 
substantially in the nature of a decree 
for declaration of the plaintiff s title, 
as heirs to their deceased husband, and 
for recovery of possession of the estate 
■ and effects left by him, which, it was 
alleged, the defendant had wrongfully 
and fraudulently taken possession of, 
was asked for. 

The suit was in the first instance, 
tried by the Subordinate Judge, Mr. 
N. K. Bose, whose judgment bears the 
date, 3rd November 1921. From this 
decision two appeals were preferred, one 
{P. A. No. 194 of 1921) on behalf of the 
plaintiffs and the other (P. A. No. 51 of 
1922) on behalf of the defendant. These 
appeals were dealt with by this Court 
{Chatter jee and Panton, JJ.) by a judg- 
ment, 1926 Cal. 1 (l). By this judg- 
ment, a part of the decision of the trial 
Court was affirmed and another part 
was set aside, while an inquiry was 
directed with regard to certain matters 
which had either been left undecided or 
which needed further investigation. The 
result of the appeals in this Court, bar- 
ring certain minor matters of an inter- 
locutory nature, was summarized in its 
judgment in nine clauses, (i) to (ix), of 
the portion containing its decretal order 
Cl. (v) containing four sub-clauses (a) to 
(d). Prom the decision of the High 
•Court, passed in the aforesaid appeals, 
both parties appealed to His Majesty in 
Council: P. C. Appeals Nos. 71 and 72 of 
19 25 were preferred by the defendant, 

1. Prayag Kumari Debi v. Siva Prasad Sineh» 
1926 Cal 1=93 I 0 386. 
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and P. 0, Appeal ‘No. 79 of 1925 by the 
plaintiffs. These three appeals toge- 
ther with two others in which the de- 
fendant was the appellant, namely, 0. 
Appeals Nos. 2 and 3 of 1923 which arose 
out of certain interlocutory matters but 
of which the particulars are no longer 
material, have all been disposed of by a 
judgment of the Judicial Committee, 
delivered on 7th April 1932: 1932 P. C. 
216 (2). By this judgment, thein Lord- 
ships have ordered that the appeals pre- 
ferred by the plaintiffs (No. 79 of 1925) 
and by the defendants (Nos. 71 and 72 
of 1925) be allowed in part and that the, 
decree of the High Court should be 
affirmed subject to certain directions 
and modifications. These directions and 
modifications have been enumerated in 
certain clauses, (l) to (5), Cl. (5) itself 
consisting ofithree sub-clauses (i) to (iii). 
Of these, 01. (6), sub-Cl. (iii) merely 
contains a general order to give effect to 
the declaration and directions contained 
in their Lordships' judgment. In the 
meantime, the inquiry directed by the 
High Court, as aforesaid, was held by 
Mr. M. N. Das, Subordinate Judge, who 
completed it by his decision dated 7th 
May 1927. ' Prom the decree that was 
drawn up in accordance with this deci- 
sion the defendant has preferred an ap- 
peal (P. A. No. 207 of 1927) and the 
plaintiffs have preferred a cross-objec- 
tion. 

Matters now outstanding , — At the out- 
set, it is necessary to have a clear idea as 
to how far the decision of the High Court, 
dated 17th August 1925, has been affeeb- 
ed'by the decision of the Judical Com- 
mittee, referred to above; in other words 
it is necessary to have a correct appre- 
ciation of the matters that are now out- 
standing, on the combined effect of the 
High Court’s and the Judicial Commit- 
tee’s decisions. For this purpose, it 
would be convenient to recite here the 
plaintiffs' claim in the suit, as summa- 
rized in the judgment of the Judicial 
Committee, with reference to the two 
schedules to the plaint, Sch. ka and 
Sch. kha. It is as follows: 

(1) The impartible Raj . . . Sch. ka 1. 

(2) Immovable properties which came into the 
hands of Baja Purgaprasad from his predeces- 
sors . . . Sch. ka, 2 to 77. 

2. Shiba Prasad Singh v. Prayag Kumari Debi, 
1932 P 0 216=138 I 0 861=59 I A 331= 
59 Oal 1399 (PC). 
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(8) Immovable properties acquired by Raja 
Durgaprasad . . . Sch. kha, 1 to 8. 

(4) Improvements on the Raj estate . . . Sch. 
kha, 9 to 19. 

(6) Jewellery . . . Sch. kha, 20 (1-23). 

(6) Furnishings and equipments of the palace, 
etc. . . . Sch. kha, 20 (24-83), etc. 

(7) Cash and deposits in banks . , . Sch. kha, 
21 . 

(8) Besides the above, the plaintiffs claimed all 
other properties, both moveable and immovable, 
left by the Raja, which might, on inquiry, be 
found to have come to the hands of the defendant. 

If these items are taken, and the 
direction and modifications contained in 
the judgment of the Judicial Committee 
Cls. (l) to (5) with sub-Cls. (i) and (ii) 
of the last-mentioned clause and the 
directions contained in the decretal 
order of the High Court Cls. (i) to (ix) 
with sub-Cls. (a) to (d) of Cl. (v) are 
compared, the results as given below 
will follow: 

A, — Immovable properties — (l) to (4) and 

a part of (8) of the plaintiffs claim: 

[High Court’s decretal order, Cl. (i).] 

*‘(1) The impartible Eaj . . . Sch. ka, 1.” 

“(2) Immovable properties which came into the 
hands of Raja Durgaprasad from his predecessors 
«... Sch. kha, 2 to 7.” 

“(4) Improvements on the Raj estate 

Sch. kha, 9 to 19.” 

The High Court had affirmed Mr. 
Bose’s decision disallowing the plain- 
tiff’s claim. The Judicial Committee 
Jbas affirmed the High Court’s decision. 

[High Court’s decretal order, Cls. (ii) 
and (iii).] 

“(3) Immovable properties acquired by Raja 
Durgaprasad .... Sch. kha, 1 to 8.” 

The High Court had affirmed Mr. 
Bose’s decision allowing the plaintiff’s 
claim and directing an inquiry into 
mesne properties. The Judicial Com- 
mittee has reversed the High Court’s 
vdecision Cl. (l). 

[High Court’s decretal order. Cl. (iv).] 

Part of (8). Any other immovable 
property left by Raja Durgaprasad which 
might on inquiry be found to have come 
into the hands of the defendant. The 
High Court had directed an inquiry and 
had ordered that, if any such be found 
on inquiry, the same together with 
mesne profits will go to the plaintiffs. 
This direction has been modified by the 
Judicial Committee as will be seen here- 
after: Cls. (2) and (5) (i). 

B, — Movable properties — (5) to{l) and the 
other part of (8) of the plaintiffs claim: 

[High Court’s decretal order, Cls. (v), 
id) and (vi).] 


“(6) Jewelleries .... Sch. kha, 20 (1-23) — part 
of (8). Other jewelleries of Raja Durgaprasad 
which might, on inquiry, be found to have come 
into the possession of the defendant.” 

(5) had been decreed to the plaintiffs 
by Mr. Bose. The High Court affirmed 
that decree but ordered that there 
should a further and proper inquiry as 
to their value. As to part of (8) an in- 
quiry was ordered by the High Court. 
The High Court’s decision has been 
affirmed by the Judicial Committee. 

[High Court's decretal order, Cls. (v), 
(d) and (vi).] 

“(6) Furnishings and equipments of the palace, 
etc. . . . Sch. kha, 20 (24-83).” 

“Part of (8). Other movables of Raja Durga- 
prasad which might, on inquiry, be found to 
have come into the possession of the defendant.” 

Mr. Bose had awarded the greater 
part of the articles in (b) to the plain- 
tiffs, giving some to the defendants on 
the ground that ‘'they would follow the 
estate.” The High Court affirmed this 
decree with some variation. And the 
High Court also ordered an inquiry as to 
the part of (8). The Judicial Committee 
has overruled the view as to movables 
following the estate and ordered that all 
movables so found should go to the 
plaintiffs Cl. (4). 

[High Court’s decretal order, Cl. (v) /b).] 

“(7) Cash-Rs. 48,249-3-9.” 

This amount had been disallowed to 
the plaintiffs by Mr. Bose. The High 
Court reversed his decision. The Judi- 
cial Committee has restored Mr. Bose’s 
decision with a direction as to how the 
amount was to be credited: Cl. (3). 

[High Court’s decretal order, Cl. (v) 
(a) and (d).] 

”(7) Cash — Money in the bank.” 

Mr. Bose allowed it to the plaintiffs. 
His decision was slightly varied by the 
High Court in plaintiff ’s favour as regards 
interest. The Judicial Committee has 
upheld the decision of the High Court. 

[High Court’s decretal order. Cl. (v), 
(c) and (d).] 

“(7) Cash — Cash in the till, rents, royalties 
and moneys realized from Maharaja Manindra- 
chandra Nandi. Part of (8): Such cash as would 
be found on inquiry.” 

Mr. Bose’s decision was silent as to 
these items, except as regards the cash 
in the till which was awarded by 
him to the plaintiffs. The High Court 
ordered an inquiry and gave directions 
as to how all these were to be decreed 
in plaintiffs’ favour. The Judicial Com- 
mittee has upheld the decision of the 
High Court. 
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0. — Deductions. 

[High Court's decretal order, Clause 
(v) (c).] 

The High Court allowed deduction of 
costs of realizations, income-tax, super- 
tax and other public charges paid by the 
defendant, and also for payments made 
by the defendant on account of shop 
debts and other outstanding bills against 
Eaja Durgaprasad, otherwise than for 
the estate and the impartible estate 
or immovable properties incorporated 
therewith. The Judicial Committe has 
affirmed the High Court’s decision and 
has directed this Court to determine 
whether the defendant is also entitled to 
credit for payments referred to in ground 
No. 30 of the defendant’s petition (No. 75 
of 1925) for leave to appeal to His 
Majesty in Council, except expenses in- 
curred on account of funeral and sradh 
of Baja Durgaprasad [Cl. (6) (ii).] 

D. — Discovery. 

[High Court’s decretal order, 01. (vii).] 

The High Court made an order for 
discovery. This has been affirmed by 
the Judicial Committee. 

E. — M aintenance. 

[High Court’s decretal order, Cl. (viii).] 

The High Court left over the question 
of fhaintenance for decision in a separate 
suit, but made an order that since its 
decision and till the final decision of 
the case in the Court below the defen- 
dant should pay to each of the plaintiffs 
Bs. 300 a month, and further ordered 
that the defendant would get credit for 
such amounts against the amount which 
would bo payable by him to the plain- 
tiff’s. 

The Judicial Committee has ordered a 
determination of the claim as to main- 
tenance if it is made [Cl. (5) (ii).] 

F. — Costs. 

[High Court’s decretal order, Cl. (ix).] 

This has been varied by the Judicial 
Committee. 

Conduct of the pakties since the 
DEATH OF Baja Durgaprasad and 

TILL CTE INSTITUTION OF THE SUIT. 

Before dealing with the respective 
claims of the parties as involved in the 
various matters referred to above as out- 
standing, it is necessary that we should 
deal with some of the arguments that 
have been addressed to us in order to 
establish some general principles, on the 
basis of which, it is contended, such 
claims should be dealt with. 
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One of these matters relates to th^ 
conduct of the plaintiffs and of the de- 
fendant since the death of Baja Durga- 
prasad and till the institution of tha 
suit. Mr. Chaudhuri, appearing on be- 
half of the defendant, has asserted thafe 
on Eaja Durgaprasad ’s death the defen- 
dant bona fide took possession of the 
estate on the strength of his title on 
the ground of lineal primogeniture, that 
he did so openly and honestly and with- 
out the slightest intention to injure the 
just rights of the plaintiffs, and that it 
was in that spirit and with that attitude 
that he has acted ever since. He has. 
also attempted to show that it was the 
plaintiffs who from the very beginning, 
took up an unreasonable and obstructive 
attitude, and that though they subse- 
quently came round and consented te 
a settlement which was duly effected 
and was also acted upon for a good 
long time, they eventually went back 
upon the settlement at the instiga- 
tion of some of the self-seeking and in- 
triguing officers of the raj, who, to servo 
their own ends, got them to commenco 
this suit. Mr. Das, on behalf of the 
plaintiffs has, on the other hand, endea- 
voured to make out that the defendant,, 
with the help of people with whom he 
had entered into a diabolical conspiracy 
to deprive the plaintiffs of their just 
dues, lost no time in pouncing upon 
everything that he could get hold of on 
the death of the late Eaja and haa 
spared no pains or device, ever since, in 
thwarting the plaintiffs from obtaining 
what legitimately belongs to them. He 
has repudiated all suggestions of bona 
fides on the part of the defendant and 
has tried to paint him as a wrongdoer of 
the worst type, who not only took what 
did not belong to him, but tried his ut- 
most not to disclose what he had taken 
and also to unlawfully and fraudulently 
induce the real owners, the plaintiffs, to 
consent to his retaining the things he 
had thus acquired, and further put every 
obstacle in the way of their seeking or 
obtaining relief from proper quarters. 
These arguments have been pressed on 
our attention with considerable force 
and insistence. 

The arguments can possibly be rele- 
vant from two points of law : one, for 
the purpose of determining the footing 
upon which the rights and the liabilities, 
of the parties are to be adjudged; and 
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the other, for the purpose of determin- 
ing the attitude or what may techni- 
cally be said to be the frame of mind of 
either of the parties, a matter which is 
pertinent to the question whether it 
may or may not legitimately give rise 
to any presumption in relation to some 
particular matter or some particular 
item of property, rights and liabilities 
in respect of which have got to be con- 
sidered in this case. The former point 
of view has now lost all its importance 
by reason of the decision of this Court, 
dated 17th August 1925, in which it has 
been expressly and definitely held that 
the defendant is in the position of an 
executor de son tort and that his liabi- 
lity is to be adjudged on that footing. 
This conclusion has been assailed on be- 
half of either side directly as well as in- 
directly, and some reference to this 
matter will be made hereafter. The 
other point of view is still of some im- 
portance ; and therefore the respective 
contentions of the parties, as noted 
above, have got to be considered. [Their 
Lordships then considered the various 
contentions of the parties in detail, and 
proceeded.] 

We have dealt with these contentions 
in detail, only out of deference to the 
learned counsel who have put them for- 
ward. We do not see, however, that, at 
the stage at which the case has reached, 
anything materially turns on them, be- 
cause this Court has, in its judgment of 
17th August 1925, accepted the plain- 
tiff’s centention that if they had estab- 
lished their title to the self-acquisitions 
they are entitled to discovery on the 
ground that the defendant was an execu- 
tor de son tort, and has made its decree 
generally and for discovery especially, 
on the footing of the liability of the de- 
iendant as an executor de son tort. The 
Judicial Committee, not having dis- 
turbed this conclusion, must be regarded 
.as having affirmed it. Whatever deci- 
sion we may have to come to on the 
various questions which arise for our 
determination now must be on that foot- 
ing and no other. 

Nature of the present suit , — The next 
question is, what is the true nature of 
the present suit. Mr. Das has strenu- 
ously contended that this is a suit in 
the nature of an administration action. 
“ Administration means the manage- 
anent of the estate of a deceased person 
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who has left no executor. The object of 
an administration suit is to have the es- 
tate administered under a decree of the 
Court ; in such a suit the whole admi- 
nistration and settlement of the estate 
are assumed by the Court ; the suit in 
its essence is one for an account and for 
application of the estate of the deceased 
for the satisfaction of the dues of all the 
creditors and for the benefit of all others 
who are entitled, and the Court mar- 
shals the assets and makes such a decree, 
(see 1918’Cal. 883 (3), 1931 Mad. 683 (4). 
The administration consists, generally 
speaking, in the payment of the funeral 
expenses of the deceased, in the pay- 
ment of debts and legacies and in the 
collection, realization, preservation and 
distribution of the assets. Forms of 
plaints in such suits are given in Sch. I, 
App. A, Forms Nos. 41 to 43. O. 20, 
E. 13, Civil P. C., provides that, in an 
administration suit, the Court shall pass 
a preliminary decree, before passing the 
final decree, directing accounts to be 
taken and enquiries to be made. Forms 
for preliminary decree are given iu 
App. D, Forms Nos. 17 and 19, and 
forms for final decree are given in 
App. D, Forms 18 and 20. Neither the 
constitution of the suit nor any of the 
prayers resemble those which are to be 
found in a suit for administration, and, 
although a few of the directions that 
have been given by this Court in its 
decision of 17th August 1925, as regards 
the enquiries to be made, resemble those 
that are given in an administration suit, 
in their essence the directions are 
widely different. In para. 15 of the 
plaint, the plaintiffs have averred, (a) 
that the plaintiffs are the real heirs of 
their husband and they are entitled to 
recover the properties left by him, (b) 
that plaintiff 1 or at any rate onei 
amongst them is entitled to succeed tol 
the impartible estate, and (c) that the 
defendant has no right or title to the 
properties left by the plaintiff’s husband, 
but has obtained wrongful possession of 
them by exercising fraud, misrepresen- 
tation and undue influence. The prayers 
in the plaint substantiallv are: 

(Ka) declaration of title; (klia) recover}^ of pos- 
aession of the impartible estate; (ga) recovery o f 

3. Sliashi Bbushan Bose v. Manindra Chandra 

Nandy, 1918 Cal 883=38 I 0 885=44 Cal 

890. 

4. Ramaswami Ayyar v, Rangaswami Ayyar, 

1931 Mad 683=134 I C 1137=66 Mad 26, 
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possession of the late Raja’s self-acquisitions, 
moveable and immovable; (gha) declaration of 
title and recovery of possession of such properties 
as may be found on discovery made by the defen- 
dant; (uma) removal of the defendant from his 
wrongful possession, (cha) mesne profits; (chha), 
(ja) and (jha) declaration that the bantannamas, 
ammukhtearnamas and the High Court Original 
Side Decree in Suit No. 164 of 1917 are not bind- 
ing; (ina) receiver, (ta) injunction and (tha) costs; 
(da) reserving a right to make special statements, 
in case any new facts came to the plaintiflt’s 
knowledge; and (dha) such other or additional 
relief as the circumstances of the case may require. 

The High Court, in its judgment of 
17th August 1925, described the suit as a 

“suit for recovery of possession of the Jharia 
Raj, an impartible estate, on declaration of the 
plaintiff’s right by inheritance thereto.” 

The Judicial Committee, in dealing 
with a question of jurisdiction, which 
arose, has held: 

“As to jurisdiction, their Lordships are of 
opinion that the cause of action in respect of the 
rents, royalties and other items was the same as 
that in respect of the immovable properties, 
namely wrongful withholding of possession by 
the defendants.” 

A passage in their Lordships' judg- 
ment has been relied upon by Mr. Das 
in which the word ‘"accounts" is men- 
tioned; but that passage obviously can- 
not be called by him in aid because it 
deals with the defendant s case that on 
the taking of accounts he would be en- 
titled to some deductions. Their Lord- 
ships have said: 

“Their Lordships will turn to the subsidiary 
questions raised by the cletendant in regard to 
moveables and to accounts.’' 

There is, it is tire, a passage in the 
judgment of the iLgh Court, dated 17th 
August 1925, which may be read as sup- 
porting Mr. Das’ contention, and Mr. 
Das has relied on it. The passage runs 
thus: 

“It is next contended that the defendant, even 
if liable as an 6>ecuto' de son tort to executors, 
administrators, creditors or legatees, are not 
liable to the plaintiffs. But an action for ad- 
ministration which moans that the legacies and 
debts have to he paid off may be brought by the 
next of kin (see I orm No. 17, App. D, Civil P. C).’* 

There is however no express finding 
in the judgment that the present suit 
was of that nature. And even if there 
was any, we think it is no longer bind- 
ing on us, having regard to the view 
which the Judicial Committee has taken. 
In another passage, in the same judg- 
ment, it was said: 

“But the suit is for recovery of the impartible 
estate as well as other properties, moveable and 
immovable, of which the defendant is said to have 
been in wrongful possession, and there is only 
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one cause of action, viz. the withholding of all 
those properties by the defendant, etc.” 

The suit, in our judgment, is a suit 
against the defendant for wrongful 
withholding of possession of immovable 
and moveable properties, and is not in 
the nature of an administration suit at 
all. 

Executor De son tort — Date of convert 
The next question is as regards 
the rights and liabilities of an executor 
de son tort. It has already been ob- 
served that the High Court has defi- 
nitely held that the defendant when he 
came to be in possession on the death of 
Raja Durgaprasad Singh was in the 
position of an executor de son tort. 
Both the parties have attempted to 
have this conclusion revised, either 
directly or indirectly, and in one form 
or another, each to suit his or their 
respective contentions. But, as we 
have already said, the conclusion must 
be taken to have been affirmed by the 
Judicial Committee and we are not per- 
mitted to resile from it, even if we were 
inclined to take any different view. Mr. 
Chaudhuri hns contended: (a) that an 
executor de son tort is liable in equity 
not for a general account but only for 
such assets as he has received and so'far 
as it can be stated that he has received 
a particular asset; (h) that he has na 
liability for devostavit unless negli- 
gence or wilful default has been spe- 
cially pleaded and proved; (c) that he is 
entitled to be absolved from liability un- 
less negligence on his part has been 
established; and (d) that he is entitled 
to all costs reasonably incurred by him 
in due course of administration. For 
these contentions he has relied upon 
16 Eq. 634 (5), and has also referred to 
Ss. 303 and 304, Succession Act. So far 
as these contentions are concerned, the 
position taken up by Mr. Das is the fol- 
lowing: As regards contention (a) he 

has pointed out that the case of 16 Eq. 
534 (5), upon which Mr. Chaudhuri has 
relied, itself shows that the executor de 
son tort is not liable for a general ac- 
count unless he has received everything, 
and that in the present case the defen-l 
dant did, in fact, come and take posses-j 
sion of all that was left by Raja Durga- 
prasad. He admits the propositions 

enimciate^in contentions (h) and (d). 

5. Coote V. Whittington, (1873) 16 Bq~ 534=43 
L J Ch 846=21 W R 837=29 L T 206. 
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But as regards (c) he maintains that 
from the moment the defendant was a 
wrong-doer he had no right to retain the 
property and the plaintiffs were entitled 
to the property as it was on that date, 
irrespective of what may have happened 
to it thereafter and whether its loss, if 
any, was due to the defendant's negli- 
gence or not. We are of opinion that 
the view contended for by Mr. Das is 
correct. 

Mr. Chaudhuri has also urged that 
up to the time of demand and refusal, 
^or roughly speaking the date of the suit, 
^the defendant having come into posses- 
sion with the will before him, which 
made him a co-sharer with the plain- 
tiffs in respect of the moveables which 
were undivided, he was in the position 
of a bailee or a trustee fco the extent of 
the ten annas share of the Eanees 
therein, and that, if at all, he became 
an executor de son tort only on demand 
and refusal or roughly speaking at the 
date of the suit. To this argument Mr. 
Das’ reply is two-fold: firstly, that the 
question is concluded by the judgment 
which the High Court has already 
passed; and, secondly, that the defen- 
dant was a wrong-doer from the moment 
that he came into possession. Before 
dealing with the contention and the 
reply, it is necessary to refer to an ex- 
treme contention which Mr. Das in one 
part of his argument put forward, 
namely, that an executor de son tort, 
being an executor of his own wrong, is 
nothing else than a wrong-doer; and as 
a person who is a wrong-doer cannot be 
allowed to take advantage of his own 
wrong, it* is right to hold that, 

“an executor de son tort lias all the liabilities, 
though none of the privileges, that belong to the 
character of an executor.” 

Williams on Executor, Edn. 12, Vol. I, 
p. 161. The passage is referred to 
in 16 Eq. 534 (5). If Mr. Das' argument 
is that the possession of an executor de 
son tort must always be regarded as 
wrongful, we must say we are not pre- 
pared to uphold it; for, though an exe- 
cutor acting before probate is called an 
executor de son tort, the term must not 
be understood as meaning that he is a 
wrong-doer [See 6 C. P, 113 (6)] . More- 
over as is said in Williamson Executors, 
12th Edn., 168-159: 

6. Sykes v. Sykes, (1870) SOP 113=39 L J 
0 P 179=22 L T 236. 
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“ There are many acts which a stranger may 
perform without incurring the hazard of being 
involved in such an executorship; such as the^ 
locking up the goods for preservation, directing 
the funeral in a manner suitable to the estate 
which is left, and defraying the expenses of the 
funeral himself or out of the deceased’s effects, 
making an inventory of his property, feeding the 
cattle, repairing his houses or providing neces- 
saries for his children; for these are offices merely 
of kindness and charity.” 

The following extx’act from Walker 
and Blgood's Law of Executors, 4th 
Edn., pp. 336-338, will be to the point: 

“ It has been said to be clear from all the cases 
that the slightest circumstance will make a man 
executor de son tort [per Alexander, L. C., B. in 
IT. & J. 409 (7)]. 

It has not always been clear what 

amount or kind of possession is requisite tO‘ 
charge a man as executor do son tort. The cases 
cited above from Dyer go a long way and of the 
same character is 5 Cob. Rep. 336 (8), where it is 
laid down broadly that the using of the goods of 
a deceased by any one or the taking of them into 
his possession is a good administra- 

tion to charge him as executor do son tort. On 
the other hand it has been denied by Vaughan B, 
that the bare possession of goods would not mako 
a man executor of his own wrong unless ho* 
undertook to do some acts which none but an 
executor could lawfully do; and a distinction 
may bo taken between goods which are in a 
man’s possession at the death of the deceased 
and goods which ho subsequently takes into his 
possession. Again if a person in possession of 
the goods of a deceased makes out a prima facie 
legal title thereto though he may not be able to 
complete his title is not to be charged as execu- 
tor de son tort. 

Then after referring to and quoting a decision 
of Sir Thomas Plumer, M. R., it is said: 

The mo^t recent, and the most luminous judg- 
ment on this question is to bo found in 47 L. J. 
Q. B. 573 (9), where Lush, J., says: The defini- 
tion implies a wrongful intermeddling with the 
assets, a dealing with them in such a way as de- 
notes a usurpation of the functions of an exe- 
cutor, an assumption of authority which none 
but an executor or administrator can lawfully 
exercise. It is obvious that it is not every inter- 
meddling with the goods of the deceased which is 
wrongful. Acts which aie not de.structive of the 
property, and which do not otherwise amount to 
a conversion of goods, are wrongful or not ac- 
cording to the intent. Milking the cows, feed- 
ing the horses, locking up the goods, doing re- 
pairs, and such like acts, if done as an assertion 
of dominion and act of ownership, would be 
wrongful — if an act of necessity, or an office of 
kindness and charity, would be meritorious. So 
the removing and holding possession of the goods 
if done for the purpose of keeping them in safe 
custody till a lawful representative should ap- 
pear, is rightful; if for the purpose of making 
away with them, is wrongful.” 

The defendant therefore though he.is 
to be judged on the footing of an execu- 
tor de son tort, is not for that reason 

7. Rogers v. Frank, (1827) 1 T & J 409. 

8. Read’s case, (1604) 5 Oob Rep 836. 

9. Peters Leeder, (1878) 47 L J Q B 678, 
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only to be regarded as a person who 
was necessarily a wrong-doer; nor was 
his possession necessarily wrongful at 
its inception. His intentions, in respect 
of the acts attributed to him, must in 
our judgment, be taken into account to 
determine when the conversion took 
place, and as on what date liability is 
to be fastened on him. 

So far as the merits of the contention 
put forward by Mr. Chaudhuri and its 
reply given by Mr. Das are concerned, 
we think we must hold that the ques- 
tion as to the date as on which the de- 
fendant should be held liable is con- 
cluded by the decision of this Court al- 
ready passed; for there are clear indica- 
tions in that decision making him liable 
as on the death of Eaja Durgaprasad. 
The question in the shape in which it 
has been raised now, was never raised 
before, not at least with the amount of 
precision which the present contention 
involves; and even though it were res 
Integra, we would have come to the 
same conclusion as this Court has pre- 
viously done, in view of the fact that 
the conduct of the defendant, by which 
is meant that of himself and of his 
people, in relation to the cash and 
valuables, even as disclosed on the 
very next day after the death 
of Eaja Durgaprasad, that is to 
say, on 8th March 1916, was ample proof 
of an intention from which conversion 
may be legitimately inferred. Subsequent 
conduct on the part of the defendant 
need not be referred to for this purpose; 
but if the defendant seeks to do so he 
gains nothing thereby. (Their Lordships 
then considered the question of the 
suppression or withholding the docu- 
mentary evidence and concluding that 
the Hat Khatas had been purposely sup- 
pressed or done away with, and the 
other documents had been deliberately 
withheld, proceeded.) 

Presumption From withholding op 

EVIDENCE AND NON-PRODUCTION OP 
ARTICLES. 

As regards the non-production of evi- 
dence, illus, (g), S. 114, Evidence Act, 
says that the Court may presume that 
evidence which could be and is not 
produced would, if produced, be un- 
favourable to the person who withholds 
it. The section dees not, in all cases, 
make it obligatory on the Court to act 
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on such a presumption, because a parti- 
cular case may be such that notwith- 
standing that there is an intentional 
non-production, other circumstances may 
be present upon which such intentional 
non-production may be justifiable on 
some reasonable grounds or may be 
attributable to some justifiable cause. 
The illustration itself says that the 
Court shall also have regard to other 
facts in considering whether the maxim 
does or does not apply to any particular 
case. But where no other cause is 
apparent or proved, the Court will be 
entitled to rely on such presumption. 
The Judicial Committee has, in several 
cases, strongly condemned the practice 
of parties to a suit withholding, from 
the Court, evidence which may throw 
light on the points for determination. 
In the case of 1917 P. C. 6 (lO) their 
Lordships have said that in such cir- 
cumstances they felt free to conclude 
that if the evidence withheld did, in 
any manner, help the case of the party 
who were guilty of such non-production, 
they would have brought it before the 
Court : see also 32 All. 104 (ll) and 
1916 P. C. 256 (12). Their Lordships 
however have said that it is open to a] 
litigant to refrain from producing an> 
evidence, not forming part of his case, 
that he considers irrelevant; if the other 
litigant is dissatisfied it is for him tc 
apply for its production and inspection 
as evidence in the cause if he thinks 
proper ; if this is not done the Court is 
not entitled at his suggestion to draw 
an adverse inference, 1915 P. C. 96 (13), 
and that the presumption will not arise 
when there is suflScient explanation, 10 
I. C. 963 (14). 

Apart from the withholding of the 
documentary evidence just dealt with, 
the plaintiffs have also complained that 
the defendant has not produced the 
articles themselves, excepting only a 
few, which they have claimed. The 

10. Murugesam Pillai v. M. D. Gnana Samban- 

dha Pandara Sannadhi, 1917 P 0 6 = 39 

I C 669=44 1 A 58=40 Mad 402 (PC). 

11. Lai Kuuwar v. Ohiranji Lai, (1910) 32 All 

104=37 I A 1=5 I 0 549 (PC). 

12. Ram Parkash Das v. Anand Das, 1916 P 0 

256= 33 1 C 583 = 43 I A 73 = 43 Cal 707 

(PC). 

13. Bilas Kunwar v. Desraj Ranjit Singh, 1916 

P C 96=30 I C 299 = 421 A 202 = 37 All 

557 (PC). 

14. Durga Kunwar v. Mathura Kunwar, (1911) 

10 1 0 963 (PC). 
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^etailg with regard to this matter will 
be referred to hereafter; but it is a fact 
that many of them have not been pro- 
duced. On behalf of the defendant several 
explanations, possibly three, have been 
given: one is that the articles were never 
called for, or in other words there was 
no order made for their production; an- 
other, that the time for production has 
not yet come, but that it is only when the 
decree, which it is said should be in the 
form provided for in O. 20, E. 10 of the 
Code, will be made and such decree will 
be executed that the defendant will have 
to produce the articles, if they are in 
existence, and that if he docs not do so 
then he will be liable fo pay their 
money-value, payment of which has been 
ordered, in the alteinativo, in the 
decree; and a third explanation is that 
many of the more valuable articles have 
been taken away by relations and 
friends of the defendant, presumably as 
gifts or rewards. Of this third explana- 
tion there is no evidence, though it is 
not unlikely that it is true; and the 
other two are also good so far as they 
go. The plaintiffs have also complained 
that not merely has the defendant re- 
frained from producing some important 
and material documentary evidence but 
has committed spoliation, that is to say, 
•suppressed or destroyed evidence which 
he ought to have produced and to which 
the plaintiffs were entitled and that in 
the circumstances there should be 
strongest presumption against him. 

This presumption which the plaintiffs 
seek to invoke, in this case is one of the 
strongest presumptions known to law, 
and the law allows it against a party 
who, by his tortious acts, withholds the 
evidence by which the nature of his case 
would be manifested. This presumption 
]was applied to India by the Privy 
Council so far as back as 1838, in the 
case of 2 M. I. A. 113 (15). In that case 
Lord Brougham in delivering the judg- 
ment observed: 

And the Court below, we have no doubt, pro- 
ceeded upon this principle, that everything is to 
be presumed against a party keeping his adver- 
sary out of possession of the property, and out 
of possession of the evidence, and taking means 
to retain that evidence in his own custody. 

In the leading case of 1 Sm. L. C. 393 
( 16), a jewel found by a chimney swe- 

15. Sooriah Kow v. Cotaghery Boochiah, (1838) 

2 M I A 113=5 W K 127 (P C). 

16, Armory v. Delamirio, (1721) 1 Sm L C 393. 
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eper’s boy was presumed to be of the 
best description as against the jeweller 
who had received it from the boy and 
refused to return it. The principle has 
been applied in* this country in several 
cases amongst which reference may 
here be made to one, namely, the case of 
11 W. E. 536 (17), a case upon which the 
Court below has relied. That was a suit 
to recover possession of plundered pro- 
perty, and in which the question arose 
as to the amount of the property misap- 
propriated and it was ruled that unless 
the defendant produced the property and 
showed it not to be of the value stated 
by x)laintiffs the strongest presumption 
should be made against him and the 
highest value assumed. This doctrine, 
commonly called omnia proesumuntur 
contra sj)oliatorem or omnia proesumun- 
tur in odinm spoliatorem , is a favourite 
one in law. This presumption against a 
spoliator has been carried to different 
extents in different cases, the cardinal 
basis of the principle being that no one 
shall be permitted to take advantage oi 
his own wrong. But it has also beer 
said (vide Best on Evidence, Edn. 11 
S. 414): 

However salutary and in general equitable, th( 
maxim omnia proesiimunhir contra spolic 
torem'' must be acknowledged to bo, it has beei 
made the subject of very fair and legitimate, 
doubt whether it has not occasionally been 
carried too far. “The mere non-production of 
written evidence”, says Sir W. T). Evans, “which 
is in the power of a party, generally operates as a 
strong presumption against him. I conceive that 
has been sometimes carried too far, by being al- 
lowed to supersede the necessity of other evi- 
dence, instead of being regarded as merely matter 
of inference, in weighing the effect of evidence in 
its own nature applicable to the subject in dis- 
pute” So in 2 Russ 03 (18), Lord Eldon 
said; — “Now, this Court has a peculiar jurisdic- 
tion in cases of spoliation * ♦ ♦ * rpj^Q 

jurisdiction of the Court in matters of spoliation 
has gone a long way; indeed it has gone to such 
a length, that, if I did not think myself bound 
by authority and practice, I should have great 
difficulty in following them so far. To say that, 
if you once prove spoliation, you will take it for 
granted that the contents of the thing spoliated 
are what they have been alleged to be, may be 
in great many instance, going a great length. 

The rigour of the maxim in our opi- 
nion has to be reasonably softened 
upon the facts and circumstances 
of each particular case. As observed by 


17. Soondur Monee Chowdhrain v. Bhoobua 

Mohan Chowdhry, (1869) 11 WR536. 

18. Barker v. Ray, (1826) 2 Russ 63. 



60 Calcutta Shivaprasad v. 

the Judicial Committee in the case of 
12 M I A 157 (19) : 

“Presumptions even in odium spoliatoris have 
known reasonable limits. They must not be con- 
jectures, nor grounded on data which the evi- 
dence itself shows to be inexact.” 

And as their Lordships observed in 
another case, 10 M I A 429 (20) : 

“ If the facts are once ascertained, presump- 
tions arising from conduct cannot establish a 
right which the facts themselves disprove.” 

It is also to be borne in mind that 
where a wrongful withholding or tor- 
tious act is not proved the presumption 
cannot apply, 26 Bom 339 (2l). Mr. 
Chaudhuri has argued that the High 
Court in its previous judgment, in a 
manner, held that the spoliatoris maxim 
is inapplicable to the case because the 
High Court set aside Mr. Bose’s decision 
by which he had accepted the plaintiffs’ 
valuation without any inquiry as to 
value, and remanded the case for such 
an inquiry. We do not think this to be 
a correct appreciation of the judgment 
of the High Court. Mr. Bose had dis- 
posed of the question of value of the 

moveables in these words : 

“ The parties have not adduced any evidence 
before me as regards their price. I shall there- 
fore accept the price of these items as given in 
the plaint.” 

The High Court pointed out that there 
was an issue, viz., No. 13, on the ques- 
tion of value and that the proper pro- 
cedure was to be followed so that the 
values might be determined and that the 
question could not be disposed of in the 
way it was, because the values put on 
the articles by the plaintiffs had been 
disputed by the defendant. We may 
also point out that the application of 
the presumption of odium spoliatoris is 
not so uncommon in this country as 
Mr. Chaudhuri has suggested in his 
argument. Apart from the cases to 
which reference has already been made 
we may refer to two others. In the case 
of 3 Bom H C E 116 (22), it was applied 
against the Government, because the 
Collector had destroyed a material docu- 
ment. In (1907) A W N 227 (23) it was 

ie. Shall Makhanial v. Srikrislina Sing, (1868) 
12 M I A 167=2 Bom L R 44=11 W R 19 
=2 Suther 190=2 Sar 408 (P C). 

20. Tayammaul v. Sashachalla Naiker, (1865) 

10 M I A 429=2 Sar 139 (P C). 

21. Vinayak v. Collector of Bombay, (1901) 26 

Bom 339=3 Bom L R 910. 

22. Ardeshir Dhanjibai v. Collector of Surat, 

(1866) 3 Bom H 0 R 116. 

53. Anand Chandra v. Dhanrup Mai, (1907) 
AWN 227. 
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applied in a case in which the plaintiff 
sued for recovery of certain jewellery 
which he had valued at a certain figure- 
and gave evidence in support of the 
valuation, which was found unreliable 
by the trial Court but which neverthe- 
less stood unrebutted; and the High 
Court, applying the presumption on the 
ground that the defendant did not pro- 
duce the jewellery and gave no evidence 
of its value, decreed the plaintiff’s claim. 

Onus of Proof , — Some argument ha& 
been addressed to us on the question of 
burden of proof. It is very curious that 
in the Court below the parties took some- 
what extreme views on this question : 
the plaintiffs going the length of claim- 
ing at least some items of property 
which they could only show as having 
belonged at one time or another to Eaja 
Burgaprasad and resting content with 
relying entirely on the valuation stated 
by them in their statements of claim; 
and the defendant, on the other hand,, 
sitting absolutely quiet and disclosing 
nothing either about their existence or 
their values, because, as it is said, it 
was for the plaintiffs not only to prov& 
that they came into his hands but also 
what their exact values were and rely- 
ing upon the view that in the event of 
the plaintiffs failing to prove the latter 
they would be entitled to nominal 
damages only. The plaintiffs in adop- 
ting such a course were led by the notion 
that as the defendant was an executor 
do son tort and had taken possession of 
everything within the meaning of 16 Eq 
534 (5), he was liable for a general 
account, and as such articles as- 
they claimed wore not produced nor 
their valves proved, they were entitled 
to what they claimed on the doctrine of 
odium spoliatoris. But even then it 
should have been realized, as apparently 
it was not, in respect of some of the' 
articles, that the existence of such arti- 
cles at the time of the death of Eaja 
Burgaprasad must be shown. As regards 
the attitude taken up by the defendant, 
it can hardly be justified on any con- 
ceivable principle : it assumed that the 
plaintiffs, on whom the onus undoubt- 
edly lay of proving all the elements* 
which go to constitute their claim, must 
do so by direct evidence only and it ig- 
nored such presumption which the 
plaintiffs are at liberty to call in their 
aid, and it also overlooked that infer 
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snces drawn from circumstances and pro- 
babilities are also a legitimate means of 
proof. In Mayne on Damages, Edn. 9, 
p. 384, the matter has been put in this 
way : 

“ When the defendant in trover will not pro- 
iuce the article, it will be presumed against him 
to be of the greatest value that an article of 
that species can be.” 

And after referring to certain cases in 
which the aforesaid principle has been 
laid down or applied, it has been said : 

“ In all other cases, however, the plaintiff 
must strictly prove the amount taken, and its 
value, even though the conversion bo admitted 
l^y the pleadings. Otherwise there would bo no 
svidence of damage more than nominal.” 

In this Court, Mr. Das has very 
frankly said that he does not dispute 
bhat it was for his client to trace the 
articles to the possession of the defen- 
dant. The whole question must there- 
fore be, whether upon the materials that 
are on the record, such a fact can be 
said to have been proved. In this con- 
nexion the definition of proof given in 
8. 3, Evidence Act, should also be borne 
in mind. 

A question has been raised as regard 
3 ome of the properties, whether certain 
matters relating to them were “ espe- 
cially within the knowledge of the 
plaintiffs or of the defendant within the 
meaning of S. 106, Evidence Act. We 
do not propose to go into this question 
beyond saying that, having regard to the 
nature of the properties and the circum- 
stances bearing upon them, no special 
knowledge can legitimately be attribu- 
ted to, either of the parties. 

V aluation, — Damages. — As regards 
valuation the principles are well settled. 
In an action for specific restitution of 
chattels, the judgment is ordinarily in 
the alternative (S. 10, Specific Belief Act, 
and 0. 20, E. 10, Civil P. C.) that the 
plaintiff* do recover the possession of the 
chattels or their assessed value in case 
possession cannot be had, together with 
any damages for their detention. It is 
for the defendant, and not the plaintiff, 
bo determine the manner in which the 
alternative judgment of the articles or 
their value is to take effect, and it is in 
his election whether he would deliver 
bhe chattels or pay the assessed value 
on them. And the plaintiff has no 
fight or power to obtain their specific 
restitution. But when a decree is in 
ihe form contemplated by 0, 20, B. 


Civil P. 0., and there is no question of 
deterioration in value of the articles de- 
creed to be recovered, the decree-holder 
is not entitled to execute the money 
part of the decree before applying for 
delivery of the articles . 1927 Cal. 652 
(24) and 13 M. L. J. 444 (25). The 
technicalities of English forms of jiction, 
e. g., trover, detinue, conversion or re- 
plevin, need not concern us. But in a 
case where conversion is proved, and it 
is on the supposition that the article 
will not be delivered that the question 
of assessment of its valu^ becomes ne- 
cessary, — it is well settled that the 
value recoverable should be the value afi 
the date of the conversion. So it hah] 
been said : 

“ The value recoverable in an action for con- 
version is in general the value of the property at 
the date af the conversion and not its value at 
any earlier or later date.” 

“[Salmond on Torts, Edn. 7, p. 413.]’* 

Also, 

“The damages to which 'a plaintiff who has 
been deprived of his goods is entitled are prima 
facie the value of the goods, together with any 
special loss which he may have incurred in 
consequence of the wrong * * ♦. Where the 
value has fluctuated it must be taken as it stood 
at the time of the wrongful act. In 1 C & P 62S 
(26), whore the cotton which formed the subject- 
matter of an action for trover rose in value bet- 
ween the date of the conversion and that of the 
trial, Abott, C. J., held that the jury in estimat- 
ing the damages were not limited to the more 
value of the property at the time of the conver- 
sion, but wore at liberty to find as damages the 
value at a subsequentttime at their discretion. 
There does not appear to bo any reported deci- 
sion in which 1 C & P 625 (26) has been cither 
questioned or followed, but it has been fre- 
quently laid down, and the rule now appears to 
be established, that the proper measure of 
damages is the market value of the goods at the 
time of the conversion. [Clerk and Lindsell on 
Torts, Edn. 8, p. 250.]** 

Under the English law, 

“If the plaintiff obtains a verdict for the value 
of the chattel it is common to provide that it 
shall bo reduced to a nominal sum on return be- 
ing made. But this is simply a matter of 
arrangement between the parties. Even though 
no such provision is made, yet if in fact the 
plaintiff gets his property back again, the Court 
will treat this as pro tanto a satisfaction and 
reduce the verdict accordingly. (Ibid, p. 256.)’* 

Inventories y Ex. 153 and Ex. Z 270. — 

We pass on now to another conten- 
tion that has been urged on behalf of 
the defendant, namely, that the pla i 
Baimakunda Bisseswarlal v. B. N. Ry. Co., 
Ltd., 1927 Cal 652=103 I C 740=65 Cal 
26. 

26, Manavikraman v, Moyan Kutti, (1903) 13 
M L J 444. 

26* Greening v, Wilkinson, (1826) 1 0 & P 626# 
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tiffs by their conduct have precluded 
themselves from going behind the in- 
ventories which the defendant had filed; 
In other words, it has been urged, that 
the plaintiffs are not entitled to ask the 
Court to launch into an investigation 
as regards moveables other than those 
of which the existence is admitted in 
the said inventories. One answer to 
this argument is that such a contention 
goes against 'the directions expressly 
given by this Court in its previous judg- 
ment. But apart from that the posi- 
tion is the following; After the institu- 
tion of the suit the plaintiffs on 11th 
September 1919, applied for a receiver. 
.On 28th October 1919, when that ap- 
plication was pending, the Court on a 
further application of the plaintiffs 
issued an interim injunction prohibit- 
ing the defendant from transferring any 
part of the properties in suit. On 28th 
January 1920, a joint petition was filed 
by the parties for a consent order dis- 
posing of the receiver application upon 
an agreement between the parties upon 
certain terms, one of which was, 

“that the defendant would within three months 
deliver to the plaintiffs or their agents an in- 
ventory of all valuable moveables in his posses- 
sion out of that left by Raja Durgaprasad Singh 
and the defendant agreed not to dispose of the 
same.” 

An inventory (Ex. 153) was accord- 
ingly made over to the plaintiffs’ pleader 
•on 12th May 1920. To this inventory, 
an objection was taken, on behalf of the 
plaintiffs, by a petition dated 1st June 
a920, on the ground that it was untrue 
Ind incomplete. On 23rd June 1920, a 
petition was put in on behalf of the 
defendant explaining the omission. It 
is not necessary to go into details over 
the controversy that arose then, for we 
are not deciding here whether the ex- 
planation was acceptable or not; and it 
would be enough to say that as a result 
of the controversy, the Court, by its 
order dated 23rd June 1920, called for a 
further inventory, and in pursuance of 
that order, a petition together with a 
fresh inventory (Ex. Z. 270) and certain 
affidavits, of Smith and of Mahendra- 
nath Chatterji, together with certain 
annexures explaining certain matters in 
connexion with tbe inventory previ- 
ously filed, were filed on 12th July 1920. 
The Court had previously ordered that, 

“if the plaintiffs consider the list to be filed by 
the defendant to be incomplete they should 
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move the Court then for deputing a Oommis-* 
sioner for the preparation of the list.” 

The plaintiffs never took any further 
action in the matter and the fresh in- 
ventory filed (Ex. Z 270) was allowed 
to rest as it was. On these facts, it 
has been contended on behalf of 
the defendant that inasmuch as the 
plaintiffs took no further action, as 
ordered by the Court, they are not 
entitled to challenge the correctness of 
the said inventory. This contention has 
also been emphasized on the principle of 
conclusiveness of affidavits of documents, 
which is this: that if a party states ip 
his affidavit of documents that he has no 
document relating to the matters in 
question in the suit other than that set 
forth in the affidavit, his oath is conclu- 
sive and the other party cannot cross- 
examine upon it, nor adduce evidence to 
contradict, nor administer interrogato- 
ries asking whether he has not in his 
possession or power documents other 
than those set forth in his affidavit: 29 
Ch. D 307 (27) and 17 Q. B. D. 101 (28). 
Mr. Ohaudhuri’s argument on this mat- 
ter however is based upon an entire mis- 
conception. For it would appear from 
the order of the Subordinate Judge, 
dated 23rd June 1920, to which reference 
has been made, that the inventory that 
was called for from and undertaken to 
be produced by the defendant was to 
contain a list of the articles left by Eaja 
Durgaprasad, which the defendant had 
been in possession of on the date of the 
petition of compromise, that is to say, 
the 28th January 1920, and Ex. Z. 270 
itself says so. 

' Form of the Decree as regards 

MOVABLES. 

A question has been raised as re- 
gards the form of the decree that should 
have been passed as regards the movable 
articles. Mr. Chaudhuri has contended 
that the decree in respect of all such 
articles should have been *made by the 
Subordinate Judge in the form contem- 
plated by O. 20, E. 10 of the Code, and 
he has pointed out that that is the cor- 
rect form of the decree to be passed in this 
case which would appear from what their 
Lordships have said as regards the furni- 
ture, furnishings and equipments left by 
Eaja Durgaprasad, in respect of which 

27. Hall V. Truman, Hanbury & Co., (1885) 29 
Oh D 307. 

23. Nichoir.v. Wheeler, (1886) 17 Q B D 101. 



1935 

the High Court had refused the plain- 
tiffs a decree. Their Lordships have 
said in 01. (4) of their directions in the 
decretal part of their decision: 

That the defendant should be directed to deli- 
ver them to the plaintiffs, or to pay the value 
thereof as determined by the High Court, 

Our attention has also been drawn to 
the words of Cl. (6) (d) and Cl. (6) in the 
judgment of this Court as laying down 
the kind of decree that should be passed, 
because it is said there that the plain- 
tiffs will get all movable properties, etc., 
and they will get a decree for such of 
^them, etc.' That such is the form in 
which the decree is to be ordinarily 
passed has already been stated. But in 
the present case, the defendant, by his 
own petition of 20th December 1926, 
made such a decree unnecessary. By that 
petition, he notified his intention to de- 
liver to the plaintiffs some movables and 
documents specified in two schedules (A 
and B) appended thereto. As a result of 
this petition, a commissioner was depu- 
ted to inspect the articles and make a 
report of their condition, and on that 
being done, a compromise was reached; 
some of them were delivered to the 
plaintiffs and the others were allowed to 
go to the defendant on his agreeing to 
pay Es. 21,000, as their value, and it was 
agreed that the said amount was to be 
included in the decree. With this ar- 
rangement we are not concerned, but 
what is important is para. 2 of the 'said 
petition, in which the following state- 
ment appears: 

That your petitioner is ready and willing, in 
obedience to the decree of the Honourable Court, 
and without prejudice to his appeal to His Ma- 
jesty in Council, to deliver possession to the 
plaintiffs of such of the movables as actually came 
into the possession of your petitioner and are 
now in his possession, in the same condition in 
which they were left by the said Raja Durgapra- 
sad Singh. 

In making this statement, the defen- 
dant clearly and deliberately assumed 
the attitude that besides the articles 
mentioned in the two schedules (A and 
B) to the petition, he had in his posses- 
sion no others which had belonged to 
Eaja Durgaprasad Singh, It is quite pos- 
sible, as Mr. Ohaudhuri has suggested, 
that the statement is not true or correct. 
Indeed, Mr. Ohaudhuri, at one stage of the 
argument, produced some articles before 
us and offered delivery; but, as could 
only be expected, there was no accept- 
ance of them on the side of the plain- 
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tiffs, on the ground that they were not 
the articles under claim. It is obvious 
that it would be quite wrong after the 
defendant had adopted such a clear 
attitude in 1926 to give him a chance 
now, seven years after, of giving deli- 
very. Such an opportunity would only 
open up a wide field of controversy on 
the question of identification, deteriora- 
tion and other matters, and would be 
productive of no real good. So far as 
the documents are concerned they stand 
on a very different footing, and rightly 
enough a decree for delivery thereof has 
been made. We think the learned Judge 
was right, in view of the circumstance 
to which we have referred, in making 
the decree as regards the moveables in 
the form in which he has made it. As 
regards certain items of moveables in 
respect of which delivery was offered 
but not taken, the Judge below has taken 
care to make a decree for the moveables 
themselves, and in the alternative for 
their values. 

Order 20, E. 10, Civil P. C., does not 
say that a person who is entitled to 
delivery of specific moveables must in 
all cases sue for such delivery and not 
for their value or for damages; for in 
many cases the moveables themselves 
would be of no use to him after conver- 
sion or detention. Nor does the rule 
say that the Court must invariably 
decree the articles claimed and not their 
value only. It has been held also that 
in order to entitle the plaintiff to obtain 
delivery of specific moveable property 
by suit and to enforce the decree so 
obtained by the stringent methods pro- 
vided for in O. 21, E. 31, Civil P, C., 
it is necessary that he should allege and 
prove that the moveable concerned is in 
defendant's possession: (see 1916 Mad. 
314 (29) and 22 Mad. 478 (30). And it 
would be something very strange, if the 
law would require that even in a case 
where the defendant asserts that the 
articles are not in his possession, or not 
in existence, and it is not possible for 
the plaintiff to prove that the defen- 
dant's assertion is untrue, the Court 
would still be bound to pass a decree for 
the articles in the first instance and in 

29. Jaldu Venkatasubba Rao v. Asiatic Steam 

Navigation Co., 1916 Mad 314:=30 I 0 840 

=39 Mad 1 (FB). 

30. Murugesa Mudali v. Jotharam Davay, (1899) 

22 Mad 478. 
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the alternative only for their value. The 
question as regards the form of the 
decree has also arisen in connection with 
one of the grounds taken in the plain- 
tiff’s cross-objection. But it will be 
convenient to deal with it later on and 
at its proper place. 

Statements of Claims 

We shall now pass on to the various 
items cf claim. But only as prepara- 
tory to the consideration thereof a few 
more words nned be said. On the case 
going back to the Subordinate Judge 
on the order of remand made by this 
Court, and in pursuance of the order 
for discovery that was made, the de- 
fendant, on the 28th May 1926, filed 
a verified petition with annexures 
alphabetically marked. On 1st June 
1926, another petition was filed on his 
behalf praying that the plaintiffs be 
called upon to file a detailed statement 
of their claims. On 29th July 1926, the 
plaintiffs filed a petition together with 
a number of statements in the shape of 
annexures to the said petition and 
marked numerically. On 16th August 
1926, certain issues were proposed on 
behalf of the plaintiffs and on behalf of 
the defendant; and additional issues 
were proposed on their behalf, respec- 
tively, on 24th and 26th August 1926. 
Thereafter the learned Judge settled the 
issues on 26th August 1926. Some of 
these issues underwent some amend- 
ment later on at the instance of the par- 
ties; and thereafter the enquiry was 
held and completed. 

The learned Judge has recorded his 
conclusions in 18 paragraphs at the end 
of his judgment, consecutively numbered, 
the paragraphs dealing separately with 
claims falling under different categories. 
For us to deal with the case, the most 
convenient way would be to take these 
paragraphs, one by one, and to consider, 
as regards each of them, the appeal and 
the cross-objection that may relate to 
it. 

5j« * Jjc 

Item No. 8 — Mortgages-Money- 
Lending. 

The direction of the High Court in 
its decretal order. Cl. (v) (c), so far as 
this item is concerned, is contained in 
these words: 

“The plaintiffs will get all monies on account 
of mortgages and the money-lending business of 
Raja Burgaprasad which have been realized by 
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the defendant after the death of Baja Burga- 
prasad, up to the date of institution of the suit, 
together with interest thereon at 6 per cent from 
the dates of such realisation. 

The claim which the plaintiffs put 
forward on this head is detailed in their 
annexure 4. Amongst the items in res- 
pect of which the Judge has made a 
decree in plaintiffs’ favour, objection is 
taken on behalf of the appellant to 4 
only, viz., 2, 95, 96 and 155. 

2. A rokar entry, Ex. 780, dated 28th 
Chaitra, 1316 B. S., shows that Rs. 8,000 
was lent to Nandagopal Banerji on a 
mortgage bond dated 23rd Chaitra, 1316^ 
Ex. 12/19, an entry, dated 28th August 
1917, in the Register of bonds, etc., of 
the estate, shows that the bond was 
made over, on satisfaction of the amount 
due on it, to the khajanchi to be re- 
turned to Nandagopal Banerji. The 
Judge has given the plaintiffs a decree 
for Rs. 8,000 and Rs. 2,015, being the 
amounts of the principal and of the 
interest due on the bond up to the date 
of satisfaction. The appellant’s argu- 
ment is that under the decision of the 
High Court the plaintiffs are entitled 
only to the amounts actually realized 
and so a claim on a bond which has 
been remitted cannot be taken into ac- 
count. 

In England, the law formerly pressed 
very hardly on executors and administra- 
tors who, in the exercise of an honest 
discretion, released or compounded debts 
duo to the testator or the intestate. 
Subsequent legislation, viz.. Lord Cran- 
worth’s Act (23 & 24 Viet. c. 145, s. 30) 
and the Conveyancing and Law of Pro- 
perty Act (44 & 45 Viet. c. 4l) modified 
the rigour of the law to a very large 
extent, but these Acts applied only to 
executors and not to administrators, and 
to the latter, those decisions still applied 
in which it had been previously held 
that if an executor releases a debt due 
to the testator or cancels or delivers to 
the obligor a bond of which the testator 
was the obligee, this shall charge him 
to the amount of the debt, whether in 
point of fact he received it or not: see 
Williams on Executor, 11th Edn., Vol. 2, 
p. 1419; and that debts or damages due 
to the deceased will be regarded as 
assets, although never in point of fact 
received, if they be released by the exe- 
cutor, for the release in contemplation 
of law shall amount to a receipt. (WiL 
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liams on Executor, 11th Edn., Vol. 2, 
p. 1284). The Trustee Act, 1893 (56 & 
57 Viet. c. 63, s. 21) expressly gave 
powers to executors, administrators as 
well as trustees, to compromise, com- 
pound, abandon, submit to arbitration 
or otherwise settle any debt, account, 
-claim or thing whatever, relating to the 
testator’s or intestate’s estate or to the 
:trust. Eecent legislation in England, 
in the shape of the Trustee Act, 1925, 
and the Administration of Estates Act, 
1925, see Lewin on Trusts, 13th Edn., 
pp. 353, et seq, have also confirmed and 
enlarged those powers. But even under 
present conditions an executor or ad- 
ministrator under the English Law who 
desires to avoid liability for a debt re- 
leased must, we take it, give some ex- 
planation for the course he adopted. 
Eeference was made in this con- 
nexion to S. 43, Trusts Act (2 of 1882), 
which is much on the lines of 
the English Trustee Act of 1893. It was 
admitted that the Act would not apply 
to the case, but it was the principle un- 
derlying the section that was relied on. 
To the application of the principle, re- 
garded as an equitable principle there can 
' be no objection unless any statutory provi- 
sion stands in the way. But the essence of 
the principle is that the trustee has acted 
honestly and reasonably, in which case 
only can he fairly claim to be excused. 
For founding such a claim not a particle 
of evidence has been adduced and no- 
Jbody knows why this release was 
granted. We agree with the learned 
Judge in the view he’has taken. 

^ :;c 

Item 9— Eents and Eoyalties. 

As regards rents and royalties the 
direction contained in the High Court’s 
judgment, decretal order. Cl. (v) (c), was 
in these words: 

The plaintiffs will get all rents and royalties, 
which fell due during the life-time of Raja Dur- 
gapraead which have been realised by the defen- 
dant up to the date of institution of the suit, 
tiogether with interest thereon at 6 per cent, per 
annum from the dates of such realisation. 

In the Court below, the most impor- 
tant question, that arose in connection 
with this item, was as regards the prin- 
< 3 iple to be adopted in calculating the 
dues of the parties. On behalf of the 
plaintiffs it was urged that rents and 
royalties accrued from day to day and 
ihey are entitled to such as accrued to 
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Eaja Durgaprasad till his death on 7th 
March (=24th Falgun). The defendant 
on the other hand contended that since 
the Eaja died before the year 1322 B. S. 
was out, rents and royalties for that 
year did not fall due to him, because 
though under the leases rents were pay- 
able in four kists (end of Ashar, end of 
Ashwin, end of Poush and end of 
Chaitra), such payments were payments 
in part of an entire rent, really payable 
for the entire year, and as regards 
royalties they were commissions which 
could only be determined at the end of 
the year. The Subordinate Judge has 
held that the plaintiffs are entitled to 
only such rents and royalties as had 
fallen due before the death of Eaja Dur- 
gaprasad according to stipulated kists, 
and has thus overruled the contentions 
of both the parties, and he has made a 
decree for such amounts in respect of 
the first three kists of 1322 B. S., as 
were proved to have been realised by the 
defendant. 

Appeal and cross objection. 

Both parties have challenged the 
decision of the learned Judge and their 
respective contentions are on the lines 
on which they were put forward in 
the Court below. On behalf of the 
appellant reference has been made to 
21 Ch. D. 9 (3l). This was a case 
where there was an executory agree- 
ment for lease, one of the terms of 
which was that a certain minimum rent 
or dead rent was to be payable in ad- 
vance and the balance of the rent was to 
be determined at the end of the year 
upon the number of looms that would 
be worked by the lessee and upon other 
conditions. The question that arose was 
what should be the terms as regards the 
rent in the lease to be executed. We do 
not see how this decision is in point. It 
has also been argued on behalf of the ap- 
pellant that if the words in a decree are 
ambiguous they should always be con- 
strued in favour of the judgment-debtor. 
This principle need not be controverted. 
The words used are **fell due during the 
life-time of Durgaprasad”, and the ques- 
tion is what can be their meaning. Wo 
have been asked to construe these words 
in the light of Art. 110, Lim. Act, where 
the words are “when the arrears become 

. Walsh V. Lonsdale, (1882) 21 Ch D 9=62 L 
J Ch 2=31 W R 109=46 L T 858. 
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due”. Atid a learned argument based on 
S. 108, pi. (o), T. P. Act, as to what 
is the ''rent reserved'’ which secures 
quiet enjoyment to the lessee, has been 
addressed to us by Dr. Gupta, who 
has argued this part and one of the 
other parts of the appellant’s case with 
considerable care and skill, and he has 
also referred us to the case of 1926 Cal. 
204 (32), where it was held that rent 
paid in advance amounted to a loan for 
the purposes of S. 60, T. P. Act. 

In our opinion, some indication as to 
what was meant by the expression 
“ which fell due ” used in the decretal 
order of this Court, quoted above, is 
afforded by this Court’s judgment itself. 
The learned Judges, in dealing with the 
question of moneys realized after Eaja 
Durgaprasad’s death, referred to the 
case of 1924 Pat. 451 (33) and observed : 

“ In that case the present defendant Shiva- 
prasad Singh, sued a tenant for arrears of rent 
and royalty, a portion of which related to Raja 
Durgaprasad’s time and the High Court held 
that the right to recover rents which fell due 
during the life-time of the holder of an imparti- 
ble estate, but which are not realized such, by 
holder passes to the latter’s heirs and not to the 
person who succeeds to the estate.” 

It will be seen that in the decision, 
thus referred to, the rents were appor- 
tioned as up to and as after 7th March 
1916, the date of Eaja Durgaprasad’s 
death. But it is not wholly impossible 
that the expression "fell due” as used in 
this passage was not meant to be taken 
in the same sense in which it was 
used in the decretal order. We shall 
therefore have to consider the question 
on its merits. 

The Subordinate Judge has observed 
that S. 36, T. P. Act, does not, having 
regard to S. 2, sub-S. (d) of the Act, ap- 
ply to the case, and has referred to the 
case of 33 Cal. 786 (34) as covering the 
point in dispute. So far as S. 36, T. P. 
Act, is concerned the learned Judge is 
right. As regards 33 Cal. 786 (34), Mr. 
Das has contended that that case is dis- 
tinguishable. In that case one E. was a 
hikim and as such was entitled to cer- 
tain mouzas which were held by one M. 
as mortgagee in possession under him ; 
on a particular d ate i n Sr aban 1307 

32. Tiloke Chand v. J. B. Beattie & Co., 1926 

Cal 204=91 I 0 213. 

33. Aparna Debi v. Shiba Prasad Singh, 1924 

Pat 451=83 I C 623=8 Pat 867. 

34. Mathewson v. Shvam Sunder Sinha, (1906) 

33 Cal 786. 


Fasll, E ceased to be the hikim and the 
plaintiff became hikim and took posses- 
sion of the mouzas by ousting M. M had 
collected rents from the tenants of the 
mouzas, the entire rent for 1307 Fasli. 
The plaintiff sued M for the rent of the 
period commencing from that date to 
the end of the year. The learned Judges 
held that S. 36, T. P. Act, not being ap- 
plicable, the plaintiffs could not suc- 
ceed. In that case, under the contract 
between M and the tenants, the rent 
for the entire year 1307, Fasli, was pay- 
able in the month of Jaistha, Fasli, and 
M had realized the entire rent in ad- 
vance though the year had not run out* 
The learned Judges observed that the 
plaintiff may have had a claim against 
the tenants for that over-payment and 
the tenants may perhaps be entitled to 
be recouped by M, but they expressed 
no opinion on those questions. The case, 
it cannot be disputed, is distinguishable 
because the excess amount had been rea- 
lized by M, before the plaintiff ever 
came on the field. The learned Judges 
referred to two decisions. 21 Cal. 383 
(35) and 26 Mad 540 (36), the former as 
supporting their view and the latter as 
distinguishable and, if anything, also as 
a decision against the plaintiff, 21 Cal. 
383 (35) was a case in which a landlord 
had instituted a suit for rent for the en- 
tire year against the auction-purchaser 
of the tenant’s interest, though the said 
auction-purchaser had made his pur- 
chase before the year had closed, and it 
was held that he was liable for the 
whole instalment of rent, which had ac-^ 
crued due after the date of his purchase,^ 
but before the confirmation of the sale. 
It was held that rent was to be regarded 
not as accruing from day to day, but as 
falling duo only at stated times ac- 
cording to the contract of tenancy, 
or, in the absence of any contract,, 
according to the general law laid down 
in S. 53, Ben. Ten. Act. The case, there- 
fore, was as between a landlord and a 
tenant and governed by the principles 
of the law applicable to that relation- 
ship. The case of 26 Mad. 540 (36) is 
one of the cases upon which Mr. Das 
has relied in his support. In that case 
a tenant for life had leased an immov- 

36. Satyendra Natli Tliakur v. Nilkanta Singha, 

(1893) 21 Cal 383. 

36. Lakshminaranappa v. Melothraman Nair,. 

(1902) 26 Mad 540. 
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able property to sub-tenants on rents 
which were payable in half-yearly in- 
stalments; four days before the instal- 
ment fell due the tenant-for-life died; 
the plaintiff, who held an assignment of 
the right of the tenant-for-life to re- 
cover the rent due to the latter 
from a person who had purchased 
that right at a Court sale, then insti- 
tuted a suit against the sub-tenants 
for rent of the entire instalment. 
The plaintiff, in the Court below, 
obtained a decree for the rent for the 
six months’ less four days. This de- 
m'ee was upheld by the High Court. 
Davies, J., held that as the rent was 
due in the month in which the tenant- 
fcr-life died the right to the rent ac- 
crued to him on the first day of the 
month though he might not have sued 
for it till the end of that month. He 
held that no question of apportionment 
really arose, but if it did he would not 
be inclined to go beyond the statute law 
in force in this country, and would be 
reluctant to apply any principles of 
English statute law to the case. 

But Subrahmania Ayyar, J., held that in 
absence of a specific rule, applicable to 
cases like this in India, the Courts are 
entitled to follow the b^’oad and just 
principle underlying the English statute 
law, which culminated in the Appor- 
tionment Act of 1872, and held that ,as 
a matter of equity and good conscience, 
the assignee of the tenant-for-life was 
entitled to an apportionment of the rent 
due up to the date of the death of the 
tenant-for-life. It may be, and on this 
question we express no opinion, that 
the learned Judge went somewhat too 
far in holding that as between the ten- 
ant and the assignee of the landlord’s 
right the equitable principle of appor- 
tionment may be applied, notwithstand- 
ing the covenant as to instalment. The 
view taken by Subrahmania, J., in the 
case just referred to appears to have 
been adopted in 1916 Mad. 768 (37), in 
which it was held that on principle 
there was no reason why an assignee 
from a lessee should not be entitled to 
apportionment as between himself and 
the lessor and why rent should not be 
deemed to accrue due from day to day 
as between them. 

It was observed that in England, the 

37. Kunhi Sou v. Mulloli Chathu, 1916 Mad 
768=17 I C 933r=38 Mad 86. 


law of apportionment has long been 
regulated by statutes, and all rents,, 
etc., are, like interest on money lent,, 
considered as accruing from day to day 
and apportionable in respect of time 
accordingly, and that there is no reason 
for not applying in India, in case of rent,, 
the principle of apportionment which 
obtains in England as to interest. 191& 
Mad. 323 (38) was a case in which a 
mortgagor in possession, after the mort- 
gage-decree, had leased the property to 
a lessee for one year, i. e., from July 

1907, to June 1908, with a covenant 
for payment of rent on 10th January’’ 

1908. In ignorance of this lease and 

the reservation of a rent, the mortgaged 
properties and the crops were brought 
to sale in November 1907, and the plain- 
tiff purchased the lands together with 
crops thereon and the sale was con- 
firmed in December 1908. The crops- 
were harvested in January 1908 by the 
lessee. The plaintiff then sued the 
mortgagor and the lessee for rent for the 
year July 1907 to June 1998. It was 
held that the auction-purchaser was^ 
entitled to the whole rent reserved 
which was the thing substituted by the' 
mortgagor for the crops. As regards the 
plea for apportionment it was held that 
neither S. 8 nor S. 36, T. P. Act, applied 
to a purchase at a Court auction and 
further, that the stipulation to pay a 
year’s rent on a particular date is a 
contract to the contrary’’ within the 
meaning of S. 36, T. P. Act, which enacts- 
that the right to rent as between the 
transferor and the transferee ordinarily’’ 
accrues from day^ to day. This decision, 
complicated though it is, by reason of 
the equities as between a mortgagor and 
his mortgagee, is undoubtedly against 
Mr. Das’ contention. In the case of 
1918 Mad. 567 (39), however it was held 
that though according to S. 2 (d), T. P^ 
Act, the Act does not apply to sales in 
execution, the principle of S. 36 of the 
Act, which embodies a rule of justice, 
equity and good conscience, can be ap- 
plied and rent apportioned from day ta 
day as between a lessor and the trans- 
fe ree of his interest i n exe cution^ 

The learned Judges distinguished the 
case of 21 Cal. 383 (35), as a case of 

38, Bnbbaraju v. Seetharamaraju, 1916 Mad 
323=28 I C 232=39 Mad 283. 

‘ 39. Eangiah Chetty v. Vajravelu Mudaliar, 191S 
Mad 567=43 I G 78=41 Mad 370. 
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transfer of the lessee^s interest, and ob- 
served that they were unable to follow 
the decision in 33 Cal. 786 (34). Several 
other cases have also been referred to in 
this connexion by Mr. Das, but as they 
s>re not directly in point we do not pro- 
pose to discuss them. One of the cases 
is that of 1927 All. 569 (40), in which, 
far as may be gathered, S. 36, T. P. 
Act, was applied to the case of an auc- 
tion-purchase: 1924 Cal. 1069 (4l), in 
which 21 Cal. 383 (35) and 33 Cal. 786 
{34), were followed, was a case between 
a. zamindar and his patnidar. Eefer- 
•ence has also been made before us to the 
•decision of the Judicial Committee in 
the case of 1923 P. C. 171 (42). What 
was actually decided in the case was a 
question of intention, as evidenced by a 
•deed of settlement, as to whether in- 
come derived from rents and shares was 
a-pportinable de die in diem: (i) between 
the estate of the deceased settlor (who 
had retained a life-interest) and persons 
beneficially entitled for a period of 
thirteen months after his death, (ii) bet- 
ween those persons and persons benefi- 
•cially entitled after that period, and it 
w^as held that the income was not so 
^ipportionable, as such an intention did 
not sufficiently appear from the words 
“arising or accruing” used in the deed. 
The decision however is not wholly 
irrelevant, because in that case both the 
parties assumed a common ground that 
the law of apportionment applicable to 
India was the old law in England, as 
referred to in 1818 by Lord Eldon in 
1 Swams 337 (43). It was an admission 
on a point of law made by the two par- 
ties, antagonistic before the Courts, and 
if such an admission was erroneous or 
wrong it may perhaps be reasonably 
expected that their Lordships would 
have said something against it. Their 
Lordships have said: 

“ The English Apportionment Act of 1870 pro- 
vides that after its passing, all rents, annuities, 
and other periodical payments in the nature of 
income are, unless it is expressly stipulated that 
no apportionment is to take place, to be consi- 
dered as, like interest on money lent, accruing 
from day to day, and shall bo apportionable in 
respect of time accordingly. But this Act does 

40. Nand Kishore v. Earn Sarup, 1927 All 669= 

102 I G 144. 

41. Satya Bhupal Banerjee v. Eajnandini Debi, 

1924 Cal 1069=83 I C 144. 

42. Phirozshaw Bomanjee Petit v. Bai Goolbai, 

1923 P C 171=76 I C 929=60 I A 276=47 

Bom 790 (PC). 

43. Ex parte Smyth, (1818) 1 Swans 337. 


not apply in India, nor do any of the earlier 
English Apportionment Acts. It is common 
ground that the principle which applies in the 
present case is that of the original English law 
as it stood apart from statute. The older Eng- 
lish law on the subject was stated by Lord Eldon 
in 1 Swams 337 (43), and is amplified in the 
learned note appended to the report of that case 
by Mr. Swanston. The latter traces it to the 
two propositions, that an entire contract cannot 
be apportioned, and that under such an instru- 
ment as, for instance, a lease with a reservation 
of periodically payable rent, the contract for each 
portion is distinct and entrie. The rule however 
while applicable to periodical payments becom- 
ing due at fixed intervals, did not apply to sums 
accruing de die in diem 

The distinctions drawn were often fine. But it 
is not necessary for their Lordships to discus? 
them 

It is common ground that the old law in Eng- 
land, as referred to in 1818, by Lord Eldon in 
1 Swans. 337 (43), was the law applicable in 
India to the present case.’* 

Mr. Das has referred us to the Eng- 
lish statutes dealing with apportion- 
ment, but we do not propose to refer to 
them as we can only be concerned with 
the old English law, “as it stood apart 
from Statute, the “English Statute law 
not applying to this country. Lord Eldon 
in 1 Swams. 337 (43) expressly referred 
to the decision in (1753) Amb 198 (44), 
in which Lord Hardwicke said : 

I do not mean to give this as an absolute 
opinion, for that must be against the tenant ; 
though I am strongly inclined to it. But in the 
present case, I found my opinion on the tenant 
having actually paid the rent, and out of con- 
science and equity waived any strict right he 
might have. The payment has been for the use 
and occupation during all the half-year. Defen- 
dant cannot be entitled to more than for one 
week. It is against conscience for him to retain 
the whole money. Many cases, where a man 
pays money from equity and conscience, and 
though not bound at law, such money shall be 
divided according to equity. Suppose two traders, 
partners or correspondents and a man pays 
money to one of them, though not obliged but by 
conscience, the other trader shall have his pro- 
portion of it. A case to that purpose was before 
Lord Macclesfield. 

Mr. Swanston thinks that the case last 
referred to was probably that of 9 Mad 
21 (45). We are inclined to think that 
S. 36, T. P. Act, itself embodies a rule 
of equity and that principle should be 
applied to a case of this nature even 
though the section in its terms be not 
applicable. In any case, the much higher 
doctrine of equity, which is the founda- 
tion of Lord Hardwicke’s dictum just 
quoted, is directly applicable and should 
be^j,pp]ied to this c ase, which is not a 

44. Paget v. Gee, (1763) Amb 198. 

45. Earl of Stafford v. Lady Wentworth, (1722 

9 Mad 21. 



1935 Shiv APE ASAD v. Peayagkumaei Calcutta 59 


case between persons standing in the 
relation of lessor and lessee or persons 
who are bound by covenants relating to 
payment of rent at stated intervals. 
i)r. Gupta has argued as if S. 2, 01. (d), 
T. P. Act, excepts the application of 
this doctrine, but we are not prepared 
to accept such a contention. 

We are therefore of opinion that the 
plaintiffs are entitled to such rents and 
royalties due up to date of the death of 
Eaja Durgaprasad, that is to say, till 
7th March 1916, corresponding to 24th 
Falgun 1322, B.S. No distinction is 
•necessary to be made between agricul- 
tural tenancies and colliery leases; both 
will be treated on the same footing, the 
plaintiffs being held entitled to a further 
decree for 54/90ths = 3/5th share of 
such amounts payable for the last 
(Chaitra) kist of 1322 B.S. as may have 
been actually realised before suit. As 
regards royalties, they really represent 
the price of coal taken from the mines, 
and the proper way to calculate them 
should be on the basis of the quantities 
of coal despatched till * * that 
date. The royalties also would be cal- 
culated in favour of the plaintiffs on 
the basis of the said 3/5ths, upon such 
amounts due for the last kist of 1322 
B.S., as may have been realised by the 
defendant before the date of the suit " " 
cross-objection another 
point has been urged in connexion with 
decrees for claims for damages which 
accrued to Eaja Durgaprasad in his life- 
time. The learned Judge has disallowed 
these items on the ground that they 
relate to claims for damages which were 
unascertained at the death of the late 
Eaja We are in agreement 

with the learned Judge in the view he 
has taken. 

. Item 10.— Mahaeaja Manindra- 
chandra Nandi’s payment. 

The claim as regards this item was for 
a realization made by the defendant, 
before the institution of the suit, on ac- 
count of royalties due from the Maharaja 
and certain decrees obtained against 
him by Eaja Durgaprasad, with interest 
thereon up to the date of such reali- 
.zation. 

it 5{< 5|< 

The plaintiff’s case was that the full 
amounts due on Eaja Durgaprasad’s ac- 


interest, as was payable and was run- 
ning) had already l3een satisfied by the 
amounts of Es. 5,19,000 received till 
April 1917, and so they are entitled to 
such full amounts. The Judge has ac- 
cepted this contention. The decision of 
the High Court enabled the plaintiffs to 
get the amounts realized by the defen- 
dant on this debt up to the date of 
institution of the suit together with 
interest thereon at 6 per cent from the 
dates of such realization. The Judge 
has made a calculation of interest, on 
this basis, and has found that, up to the 
date of the decree, the dues would 
amount to Es. 6,20,271-9-3. 

Dr. Gupta, on behalf of the appellant, 
has urged, in the first place, that the 
High Court decree meant that only such 
amounts as had been actually realized, 
according to the true meaning of the 
word 'actually,’ as used in English, 
should be taken into consideration and 
the decree that has been made by the 
Subordinate Judge was not on the foot- 
ing of what was actually realized but of 
what should have been realized. His 
contention is that for such interest as 
was not actually realized the defendant 
could not be made liable because the 
High Court never intended that interest 
which had not been realized on a debt, 
which was due, should be regarded as 
interest actually realized. In other 
words, he has contended that while the 
High Court decree meant to make the 
defendant liable on the footing of actual 
realizations, the Subordinate Judge has 
made him liable on the footing of what 
he should have realized, that is to say 
on the footing of wilful default or devas- 
tavit. This argument is ingenious but 
not sound. It overlooks the fact that 
the debt itself was carrying interest, 
and the principal and the interest pay- 
able thereon formed the entire debt. 
And if what the defendant did in con- 
nexion with the debt did, in fact or in 
law, amount to its realization, the de- 
fendant was liable. 

Dr. Gupta ha& also argued that a 
certain amount of latitude and discre- 
tion must be allowed to a person who, 
situated in the position in which the 
defendant was then placed, had to realize 
the dues of the late Eaja. It is said 
that a remission of interest was allowed 
for speedy realization of the debt: such 
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there is no evidence or explanation to 
that effect. The question, looked at as 
an act of release, stands on the same 
footing as other items of release of debts 
already dealt with and need not be dis- 
cussed again. But, in our opinion, this 
item stands on a different and on a 
much worse footing so far as the defen- 
dant was concerned. It is not suggested 
that the payment of Es. 3,10,000 and 
Eupees 2 lakhs, when made, were ear- 
marked for the defendant’s dues. In- 
deed, there are, on the other hand, some 
indications to the contrary and showing 
that the payments were for the decretal 
dues of the late Eaja. But leaving that 
aside, the position is that there were 
two debts owing from a debtor, one to 
the estate which the defendant was 
handling as executor de son tort and the 
other to himself. Dr. Gupta has re- 
ferred, on the subject, to the power of 
trustees to release or compound debts 
under the English Trustee Act, 1925, and 
the power of personal representatives as 
to appropriation under the Administra- 
tion of Estates Act, 1925 (Lewin on 
Trusts, Edn. 13, p. 352, et seq.), and also 
the provisions of the Trust Act, 1885, 
S. 43 and the principle underlying it. 
This matter has been already dealt with 
in connection with other items of re- 
leases discussed above. He has also re- 
ferred to the case of 22 L, J. Q. B. 448 
(46), in which it was laid down, a prin- 
ciple which has never been disputed, 
that where an executor de son tort 
really acts in the character of executor 
and out of the assets in his hands makes 
a payment in satisfaction of a debt from 
the deceased, to a person who at the 
time might reasonably suppose that he 
had authority to act as executor, such 
payment is valid and binding upon the 
person who afterwards becomes the 
rightful administrator. So: 
though an executor de son tort cannot by his 
own wrongful act acquire any benefit, yet he is 
protected in all acts, not for his own benefit, 
which a rightful executor may do. And accord- 
ingly, if he pleads properly, he cannot be made 
liable beyond the extent of tile goods which he 
had administered, and therefore under a plea of 
plene administravit, he shall not be charged 
beyond the assets come to his hands, and in sup- 
port of the plea he may give in evidence payments 
made by himself of debts of the deceased of equal 
or superior degrees and, even after action brought, 
he may dispose of the assets in discharging a debt 

46. Thompson v, Harding, (1853) 22 L J Q B 448 
=2 U & B L 680=1 W R 468=18 Jur 58. 
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of a higher degree. [Ingpen on Executors, Edn. 2,. 

p. 68]. 

The case of 1924 P. 0. 34 (47), to 
which our attention has been drawn, does 
not seem to us to have any bearing on 
this matter. 

Where the assets are sufficient to answer the 
debts and specific legacies, but not the general 
legacies, the latter are subject to abatement. 

This abatement must take place among all the 
general legacies in equal proportions. An executor 
has no power to give himself a preference in 
regard to his own legacy as he has with his own 
debt (Williams on Executors, Edn. 12, Vol. 2, 
p. 883). 

If it were a question of the executor 
paying off his own debts out oftheassets 
getting in, he could perhaps have, under 
the general law, given preference to his 
own debts and was not bound to pay- 
off the debts of others before satisfying 
his own. It may be stated here that 
according to the present practice under 
the English law, the bond required to 
be given by a creditor on a grant to him 
of administration binds him to pay the 
debt rateably and proportionately and 
according to their priority in law, and 
not preferring his own debt by reason 
of his being administrator (see Ingpen 
on Executors, Edn. 2, p. 377) and in 
England an executor de son tort cannot' 
retain for his own debt though he 
be a creditor of a higher degree. (Ibid, 
p. 69). 

On 24th April 1919, the amount due 
on Eaja Durgaprasad’s account was far 
less than the five lakhs and ten thousand, 
which was the total amount which had, 
by that date, been realised. If the pay- 
ments were made specifically in satis- 
faction of these debts the defendant had 
no right whatsoever to keep that ac- 
count open so as to appropriate any part 
of that money towards his own account. 
On the assumption that no appropria- 
tion towards Eaja Durgaprasad’s dues- 
was specifically intended by the debtor 
the position is in no wise better. On 
paying money to his creditor the debtor 
may at the time of payment, appropriate 
it to any particular debt, even though 
the creditor says he takes it in payment 
of another debt. If the debtor makes 
no appropriation to particular items, 
the creditor has the right of appropria- 
tion. If no express appropriation be 
made by either the debtor or the credi- 

47. Nagendrabala Dasi v. Dinanath Mahish, 
1924 P 0 34=81 I C 752=51 I A 24=51 
Cal 299 (PC). 
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tor, it may be implied or presumed that 
payments to and drawings against a run- 
ning account are to be attributed to the 
earliest items on the opposite side of the 
iccount (1 Mer. 672 (48), 4 DeG. M. &G. 
372 (49), and 2 Oh. 433 (60)). But as bet. 
ween trustees and their beneficiaries 
ind as to every person in a fiduciary 
character, the rule is modified, and so 
Long as the trustee has money standing 
:o his account drawing by him will be 
ittributed to his own money, the trust 
noney being intact. (13 Ch. D. 696 (5l)). 
3o where a solicitor paid into his 
Dwn account moneys of different clients, 
but the balance of the account always 
3xceeded the amount first paid in, 
bhough loss than the amount of other 
client’s moneys, it was held that the 
money of the client first paid in must be 
taken to have been drawn out (1896) 2 
Ch. D. 433 (60): see also Lewin on 
Trusts, 13th Edn., p. 933. 

The defendant, even if he was an exe- 
cutor or trustee, must on these princi- 
pies be held to have had no right to 
remit any part of the amount that was 
legitimately due to Raja Durgaprasad 
and give preference to that extent to- 
wards satisfaction of his own dues. We 
therefore agree with the Subordinate 
Judge in holding that the plaintiffs are 
entitled to a decree, so far as this item 
is concerned, for the full amount of Raja 
Diirgaprasad’s dues from Maharaja Ma- 
nindrachandra Nandi, irrespective of any 
deduction or remission which the defen- 
dant may have allowed to the latter. 
Another question of interest has also 
been raised but that will be dealt with 
hereafter. 

Okoss-objection. 

From what has been said above in 
connexion with “item 9 — Rents and 
Royalties,” it would follow that in 
addition to the decree which the Sub- 
ordinate Judge has made the plain- 
tiffs would be entitled to a further de- 
cree for the portion of the royalty for 54 
days of the quarter ending 13th April 
1916, that is to say, up to 7th March 

48. Clayton’s case, (1816) 1 Mer 572. 

49. Pennell v. Deffell, (1853) 4 De G M & G 372 

=23 L J Ch 115=1 W R 499=18 Jur 273. 

50. In re Stenning. Wood v. Stenning, (1895) 

2 Ch 433=73 L T 207. 

51. In re Hallet’s Estate. Knatchbull v. Hallett, 

(1879) 13 Ch D 696=49 L J Ch 415=28 

W R 782=42 L T 421. 
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1916, on the three-fifths basis explained 
under that item, such amount being 
taken to have been realized by the de- 
fendant notwithstanding any deduction 
or remission that he may have allowed 
to Maharaja Manindrachandra Nandi. 

Item 11~Miscellaneous items 
IN Annexure 6. 

Appeal. 

The appellant’s objection as regards 
this item is directed against item 13 
of annexure 6, namely the value of 
paddy in the different granaries. The 
main argument is that the High Court’s 
judgment did not contemplate any 
inquiry about the paddy in the gra- 
naries. With this we are unable to 
agree, because wo do not see why paddy 
should not bo included in 'movables’ for 
which discovery and inquiry were 

ordered It has also been argued 

that some deduction should have been 
allowed for such quantity as must have 
been spent for maintenance of live-stock, 
consumption for the family, and sidbas. 
The second of these items cannot be aU 
lowed, because the defendant as the 
holder of the impartible estate was 
bound to maintain the family out of the 
income of the estate as it came into his 
hands, as we shall afterwards see. The 
case as regards the other two items lacks 
precision. But there is some evidence 
from which it is found that sidhas were 
given to servants as wages of servants 
for the period prior to Raja Durgapra- 
sad’s death and some paddy was also 
used for maintaining the elephant and 
other live-stock. 

If a rightful executor or administrator 
brings an action of trover or trespass 
against the executor de son tort, the 
latter may give in evidence in mitiga- 
tion of damages, payments made by him 
in the rightful course of administration. 
(Ingpen on Executors, 2nd Edn., p. 69.) 
That also is the law in India under 
S. 304, Succession Act, for it cannot be 
maintained that the maintenance and 
upkeep of live-stock is not in due course 
of administration. So also would an 
executor or administrator be bound to 
pay the debts of the deceased. These 
principles however will only apply to 
the wages of servants for the period of 
Durgaprasad’s lifetime and the feeding of 
the elephant which subsequently died of 
lightning stroke and of the several items 
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of live-stcok which have been delivered. 
As regards those which have not been 
delivered and for the non-delivery of 
which no explanation has been offered 
the defendant, from the moment of con- 
version, became a wrong-doer. To a 
wrong-doer or trespasser, in our judgment, 
a different principle, should apply. For 
example where the proprietor of land 
seized an animal, as damage feasant, under 
circumstances which made the seizure 
wrongful, and after feeding it for several 
days sold it, the owner was held entitled 
to the full value of the animal in trover, 
without any deduction for the feeding. 
[2 Car & Kir 31 (52)]. On all these con- 
siderations, and taking into account 
what Gostha has said, we think wo must 
disallow 1,500 maunds of paddy, with 
the result that the Judge’s decree on 
this head should be reduced by Eupees 
3,000. There is also a question of in- 
terest, which will be dealt with later. 
Item 12— Bonds and Promissoky 
Notes. 

This item relates to a number of bond 
and promissory notes which the Sub- 
ordinate Judge has ordered the defen- 
dants to deliver to the plaintiffs. The 
plaintiffs in the course of their argu- 
ments in the Court below gave up their 
claims with regard to such bonds and 
promissory notes as were time-barred. 
The decree, therefore purports to be in 
respect of such only of the bonds and 
promissory notes as are not time-barred. 

This however is disputed on behalf 
of the defendant. 

Appeal 

Dr. Gupta’a argument is, as was 
his client’s argument in the Court 
below, that the bonds and promissory 
notes do not come within any of the 
items for which enquiry was ordered by 
the High Court. The Subordinate 
Judge was of opinion that they would 
come within the words “all moveable pro- 
perties” in Cl. (g) (d) of the decretal 
order of the High Court, as, under the 
General Clauses Act, all properties which 
are not immovable are moveable. Before 
him a construction on the ejusdem 
generis” basis was put forwrrd, based on 
the words “jewelleries”, “cash/ and 
“moneys” which followed (and not pre- 
ceded) in that clause, but the learned 
Judge overruled it. The learned Judge 
also pointed out how absurd i t would 
Woiirer v. Biggs, (1846) 2 Car & Kir 8”l. 


be to suppose that while moneys re- 
alised on bonds, etc., were taken into- 
consideration and provided for, such 
bonds, etc., in respect of which no re- 
alisation had boon made were lost sighti 
of by the learned Judges. We entirely! 
agree with the reasons which the Sub-1 
ordinate Judge has given for overruling 
this contention. A bond, as a physical 
object is, in our judgment, moveable 
property. ^ ^ ^ 

Ckoss-objeotion. 

Mr. Das in his cross-objection has. 
urged that the Subordinate Judge should 
have assessed the values of these bonds^ 
and should have made a decree in the 
alternative for the said values, in the- 
form contemplated by O. 20, E. 10. li& 
has pointed out that issue 16, which 
related to bonds and promissory notes,, 
had these words: “Are the plaintiffs, 
entitled to get them or their money 
value,”, and that the defendant had 
moved the Subordinate Judge to delete- 
the words “or their money value,” but 
the learned Judge has refused to accede 
to this prayer and that upon that the 
defendant moved this Court for the same 
purpose but failed. He has therefore 
argued that the learned Judge was- 
wrong in refusing to assess the money 
value of these bonds. 

The Subordinate Judge has disposed of 
the matter in these words: 

If the bonds, etc., that came into the defen- 
dant’s hands were discovered, the plaintiffs 
could bring suits as successors to the interest of 
Baja Durgaprasad on these bonds for the reco- 
very of the moneys due thereon. They may still 
do so, even without filing the bonds, provided 
the necessary particulars are available, and it is 
open to them to claim damages from the defen- 
dant, in the alternative, if the defendant 
fails to deliver the bonds to them and 
they suffer any loss in consequence. But I think 
that an enquiry regarding the damages which 
the plaintiffs would be entitled to recover from 
the defendant in the event of non-delivery of the 
bonds and promissory notes which may be found 
to have come into his hands does not come with- 
in the scope of any of the enquiries directed by 
the High Court. If the plaintiffs suffer any loss 
on account of non-delivery of the bonds and pro- 
missory notes there will arise a cause of action 
quite independent of the cause of action for the 
present suit. I therefore find that the plaintiffs 
cannot at this enquiry claim by way of damages 
the value of the bonds and promissory notes in 
the event of non-delivery thereof by the defen- 
dant. 

Mr. Das has pressed us to have a 
money-value assessed for these bonds 
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and promissory notes. He has said that 
in view of O. 20, E. 10, Civil P. C., it was 
obligatory on the Judge to make such 
assessment, that the learned Judge was 
wrong in reviewing his own order pre- 
viously made and that there is no just 
reason why his clients should be driven 
to a fresh suit and compelled to incur 
additional trouble and expense or be ob- 
liged to remain satisfied with an infruc- 
tuous decree which the defendant will 
not hesitate to disobey. 

It is quite true that under 0. 20, E. 
10, the decree shall also state the 
amount of money to be paid, in the 
alternative, if delivery cannot be had. 
But in a case of this kind if the Court 
has to assess the money-value of the 
bonds, it will have to embark on an en- 
quiry as regards each bond in order to 
find out what money should bo paid for 
it if no delivery be offered. Such an en- 
quiry may often prove unnecessary, in 
the end, because the bond itself may be 
delivered or it may prove inadequate, 
for events may happen between the date 
of the enquiry and the date of the decree 
which may alter the whole basis and 
complexion of the liability on the foot- 
ing of which the liability of the defen- 
dants is to be assessed. As a mere piece 
of moveable property, and irrespective 
of its character as representing an 
actionable claim, the value of the bond 
is only nominal, but the measure of the 
damages would be upon the basis of its 
character as representing an actionable 
claim. As regards the contention that 
the Subordinate Judge had no power to 
review his own order, we are not pre- 
pared to give too much weight to it; for 
since the Code of 1908 with its provision 
as regards inherent jurisdiction of Courts 
came into being, the old theory of fina- 
lity of interlocutory orders has been 
almost wholly exploded. And as regards 
the harassment that the plaintiffs will 
have to undergo if they are relegated to 
a future suit, the matter requires no 
very serious consideration, for the le- 
gislature has provided in 0. 21, E. 31, a 
remedy which seems to us to amply 
meet the requirements of the case. That 
rule after laying down in Cl. (l) the 
different modes in which the decree may 
be enforced, says in Cl. (2) that 
**the Court may award to the decree-holder in 
case where any amount has been fixed by’^ 

the decree to be paid, as an alternative 
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to delivery of moveable property, such 
amount and, in other cases, such com-, 
pensation as it thinks fit. This provi- 
sion itself shows that a decree for deli- 
very of a specific moveable need not 
necessarily, in all cases, be in the al- 
ternative form. That an enquiry as to 
damages in cases of this kind may more' 
profitably be started by the Court in , 
execution, cannot, in our opinion, be 
disputed. 

The principles on which such damages^ 
have to be assessed, are not very diffi- 
cult of appreciation. Dr. Gupta has 
argued that it is only on the footing of 
wilful neglect or devastavit, that such 
damages may be assessed. But with 
this we do not agree. 

If the security is void at the time of conver- 
sion, and not by any act of the defendant, only 
nominal damages can be recovered, because if the 
document, which was itself valueless, was de- 
tained by the defendant after his right to it 
ceased, the plaintiffs would be entitled to a ver- 
dict with nominal damages for the parchment. 
(Mayne on Damages, 9th Edition, pages 387-388^, 

Otherwise, the plaintiffs having been^ 
by the defendant’s wrongful act, pre-. 
vented from realizing their dues, dama- 
ges will have to be assessed on the» 
footing of the injury or loss. [Ibid] Ee- 
markable instances of the estoppel which 
arise against the defendant in such cir- 
cumstances are given in the book after 
the passage quoted above. 

The cross-objection should be over- 
ruled. 

Item 13”-Deductions. 

A, SJwp^debts and on,Utanding bills 
{Annexn^re D ). — In the judgment of the 
High Court’s ordering portion. Cl. (v) (c) 
it was ordered that the defendant would 
be entitled to get a deduction of any 
shop-debts and other outstanding bills- 
and debts of Durgaprasad paid by the 
defendant up to the date of the suit,, 
otherwise than for the estate or tha 
other immovable properties incorporated 
thereinto. The defendants’s claim on 
this head was contained in his An- 
nexure D. The Subordinate Judge has. 
allowed Es. 43,681-11-0 on this ac- 
count. 

Appeal 

The defendant’s appeal relates to a 
number of items which have been disal- 
lowed by the Judge. 

The argument is that no distinction 
should have been made between per- 
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fional contracts and estate contracts, but 
that the liability for all such contracts 
should fasten on the heirs who» and not 
the successor, were bound to bear the 
-consequences of such contracts. The 
words “ Shop-debts and other outstand- 
ing bills and debts of Durgaprasad, 
otherwise than for the estate, etc.,'* 
have been sought to be interpreted as 
meaning such debts as would be charge- 
able on the estate. 

Mr. Chaudhuri has argued in sub- 
-stanee that where there is an im- 
partible estate and the holder dies 
the estate becomes extinct, and so his 
successor succeeds to a new estate free 
from all liabilities except such as may 
have fastened on to the estate under the 
law : in other words, that the holder 
for the time being of an impartible es- 
tate with liabilities arising out of con- 
tracts, entered into with strangers, by 
him personally. He has argued that 
ordinarily such a distinction is not ne- 
cessary to be made, because ordinarily 
the person succeeding to the impartible 
estate is the person who, as heir, would 
be liable for such contracts, but where, 
as here, the heir is one person or one 
body of persons and the successor an- 
other, the distinction becomes necessary 
and has to be made. To put it in an- 
other form, his argument has been that 
contracts which have a concern with 
the estate should be treated as creating 
liability on the estate in the hands of 
the successor only, in the same way and 
to the same extent as alienations made 
for the benefit of the estate are binding 
— an argument which, if pursued, gives 
rise to a vexed question, namely, what 
is the true meaning of the words for 
the benefit of the estate ” which occur 
in the judgment of the Judicial Commit- 
tee in 6 M. I. A. 393 (53)* (See Mul- 
la’s Hindu Law, Edn. 7, pp. 243-243-A.) 
Several cases have been cited in this 
connexion-~31 Cal. 224 (54), 34 All. 79 
(55) and 3 I. 0. 907 (56). In these cases 
following the observations contained of 
the Judicial Committee in 9 M. I, A. 

53. Hunoomanpersaud Panday’s case, (1854-57) 
6 M I A 393rri8 W R 81n=2 Suther 29= 
1 Sar 552 (P C). 

64. Kali Krishna Sarkar v. EaghuntUh Deb, 
(1904) 31 Cal 224. 

66. Inder Sen Singh v. Harpal Singh, (1911) 34 
All 79=12 I 0 916. 

,66. Harpal Singh v. Bishan Singh, (1909) 3 1 0 
907. 
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639 (67) and 18 Cal. 151 (58) and other 
cases, it was held that where ancestral 
property is impartible and is held by a 
single member of the family all the 
members of the family must be deemed 
to be joint in estate and the rule of sue- 
cession to the property is the same as 
that which governs the case of impar- 
tible property, so that a junior member 
of the family who gets maintenance 
from the person holding the impartible 
estate succeeds to the estate by right of 
survivorship. It was held that where 
an impartible estate devolved, by right 
of survivorship, on a member of the fa- 
mily or any male lineal descendant, not 
being the son or grandson of the last 
male holder, it cannot be regarded as as- 
sets of the deceased so as to entitle the 
holder of a decree against him to proceed 
against such property in execution. 
10 All 272 (59) and 22 Mad 383 (60) 
were distinguished in these cases as only 
referring to the power of the next taker 
of an impartible raj to question the vali- 
dity of alienations (in the former case 
by way of gift, and in the latter case by 
way of will) and as not having touched 
the question of mode of descent or the 
incidents of succession. On the other 
hand, in the case of 6 C W N 879 (6l) 
the learned Judges, relying upon 22 Mad 
383 (60) and particularly the passage 
therein which runs in these words : 

“ where the Mitakshara law prevails and there 
is the custom of primogeniture the eldest ' son 
does not become a co*sharer with his father in 
the estate, the inalienability of the estate de- 
pends upon custom which must bo proved, or it 
may be in some cases upon the nature of the 
tenure.” 

held that where the right of primogeni- 
ture exists, in a Mitakshara family, the 
son who takes the estate does nob be- 
come a co-sharer in the estate and does 
not take by survivorship, and such an 
estate is not prima facie inalienable and 
that the son takes the estate with the 
burden of the decree against the father 
and isJiaWe tqjbe^ proceeded against in 

67. Kutama Natchiar v. Rajah of Shivagunga, 

(1HG3) 9 M I A 539 (P 0). 

58. Jogendro Bhupati v. Nityanand Man Singh, 
' (1890) 18 Cal 151=17 I A 128=5 Sar 59G 

(P 0). 

59. Sartaj Kuari v. Deoraj Kuari, (1888) 10 All 

272=16 I A 61=5 Sar 139 (P 0). 

60. Bao Venkata Surya Mahipati Rama Krishna 

Rao V. Court of Wards (1899) 22 Mad 383 
=26 I A 83=7 Sar 481 (P 0). 

61. Ram Das Marwari v. Braja Behari Singh, 

(1902)6 GW N 879. 
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exeoufcifen. In Madras also there has 
been a conflict of judicial opinion on the 
question, 29 Mad 458 (62), taking the 
former view, while the latter view was 
taken in 30 Mad 454 (63), 32’ Mad 429 
(64). An exhaustive and illuminating 
Teview of the case law on the point will 
be found in the decision in the case of 
1927 All 616 (65) in which it was held 
that the interest of the holder of an 
impartible estate is liable for his debts, 
in the hands of his heir, and that it is 
only for the purpose of ascertaining the 
person entitled to succeed to an impar- 
tible estate that recourse must be had 
to the rule which would have governed 
the succession, if the estate had remained 
partible. The decision of the Judicial 
Committee in 1921 P C 62 (66) in an 
attempt to reconcile the different deci- 
6ions of the Board [with the exception 
of the decision in 1920 P C 34 (67) which 
-was said to have been the result of ac- 
ceptance of an off-hand view without 
.argument and without citation of au- 
thorities] has predicated for succession 
to an impartible estate, governed by the 
Mitakshara law, a rule by survivorship 
not based on the theory of co-ownership 
by birth. This has created a tangle 
which it will be for their Lordships to 
•settle some day, and no result will 
follow from pursuing the point any fur- 
ther here 

But an examination of the items, as 
regards which the decision of the learned 
Judge has been taken exception to, re- 
lieves us of the necessity of arriving at 
a definite conclusion on the aforesaid 
question. It appears that Nos. 1, 5, 6 
36 to 41, 311, 312, 334, 337a, 338, 338a, 
341, 348 and 349 are clearly in rei^eot of 
the impartible estate. Nos. 2, 3 and 310 
are bills in connexion with law suits, 
which presumably were in connexion 


62. Nachiappa Chettiar v. Chinnavasami Nai( 
ker, (1906) 29 Mad 453=16 M L J 339. 

63 Rajah of Kalahasti v. Achigadu, (1905) 3 
Mad 454=17 M L J 367. 

64. Zamindar of Karvetriagar v. Trustee ( 

Tirumalai, Tirupati, etc., Devastanami 
(1909) 32 Mad 429=2 I C 18. 

65. bhyam Lai Singh v. Bijay Narayan Kundi 

1917 Pat 016=39 I C 36=2 Pat L J 13 
(F B). , 

66. Baijnath Prasad Singh v. Tej Bali Sinel 

1921 P C 62=60 I 0 534=48 I A 195=4 
All 228 (P C). 

€7. Bishun Prakash Narayan Singh v. Janl 
Koer, 1920 P C 34=62 I C 289 (P C). 
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with the impartible estate; and in 
case the defendant has not shown that 
they were for Durgaprasad’s personal 
matters. No. 273a is for clothes sup- 
plied for the Rajbatee and no evidence 
is available to show when the purchases 
were made. In such circumstances, we 
think the Judge was right in disallowing 
the deductions. There is a question of 
interest to be considered and that will 
be done later on. 

D.— Income-tax. 

An agreement was reached in the 
Court below according to which the in- 
come-tax was calculated, but this was^ 
without prejudice to the plaintiffs’ con- 
tention that the defendant is not entit- 
led to any deduction for it at all. The! 
contention is that income-tax was not 
legally payable on what was the unrea-| 
lized income of Raja Durgaprasad’s time 
realized afterwards by the defendant. 
The contention is that it was a volun- 
tary payment because there was at the 
time a decision of the Calcutta High 
Court (of Greaves, J.) in the case of 1927 
Cal. 518 (68), (Ex. '9a), which supported 
such a contention. The previous judg- 
ment of inis Court in this case, in our 
opinion, concludes the matter, because 
it has laid down that the defendant will 
be entitled to get a deduction of income- 
tax, etc., which may have been paid by' 
the defendant on account of sums,” 
meaning sums which fell due during 
Raja Durgaprasad’s lifetime, and might 
have been realized by the defendant. It 
has been argued that the word “paid” 
in this direction means “legally payable 
and actually paid,” and it is also point- 
ed out that the correctness of the deci- 
sion of Greaves, !., cannot be questioned 
because it led to the amendment of the 
Act. We do not see the force of these 
contentions because the evidence is that 
the income-tax people examined the 
books and' assessed the tax and the de- 
fendant was in consequence obliged to 
pay. He was entitled to assume that 
the tax was rightly assessed and he then 
made the payment, for which in our 
opinion he is clearly entitled to be reim- 
bursed. 

* SK 

i68. Mitchell v, Macniell, 1927 Cal 618=1031 0 

120 . 
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A. — Item 18— Interest and B. — Mode 
‘ OP Accounting. 

’ A — Interest, 

Appeal, 

The contentions of the appellant as 
regards interest, from the date of the 
liability up to the date of decree, are in 
the following three heads: 

First. That the Judge was wrong in 
compounding interest, from the date of 
liability up to date of decree, with the 
principal amount of the liability, and 
then decreeing interest on the total 
amount, at 6 per cent per annum, from 
the date of the decree until realization. 
This contention relates only to items G, 
7, 8, 9, 10 and 11. 

Second . — That there should have been 
a stoppage of interest from some point 
of time till now. This contention re- 
lates to all the items on which interest 
has been allowed. 

And Third . — That the rate of iuteiest 
should not be 6 per cent, per annum but 
much less. 

The third contention is wholly un- 
tenable. Nothing less than 6 per cent 
per annum can be tliought of. Besides, 
the High Court and the Judicial Com- 
mittee have already allowed that rate. 
Ehe second contention requires consi- 
ieration. In support of this contention, 
jhe facts to which our attention has 
been drawn are the following. Soon 
if ter the institution of the suit, that is 
)o say, on 28th October 1919, the defen- 
Jant was, at the plaintiffs' instance, 
prohibited by an ad interim injunction 
rom transferring any part of the proper- 
iies in suit. By the order that w^as passed, 
py consent, on 28th January 1920, though 
ihe appointment of a receiver was 
put off, yet the defendant continued 
50 be under a restraint, in the mat- 
jer of dealing with the properties and of 
‘esorting to such means as might be ne- 
cessary for paying off the plaintiffs’ dues. 

;t is said that the end of 1919 or the be- 
ginning of 1920 was the first point of 
lime from which there should have been 
i cessation of interest. It is then said that 
if this cannot be allowed, then, at any 
rate, interest should cease to run from 
22nd December 1927, when the receiver 
was appointed. The circumstances under 
which the last mentioned order was 
passed were these. After the Subordi- 
pate Judge had made his decree on re- 


mand, the plaintiffs commenced execu- 
tion and there was in this Court, on be- 
half of the defendant, an application for 
its stay. On 22nd December 1927, this 
Court made an order appointing a re- 
ceiver for the immovable properties and 
gave certain directions. The order 
opens with these words: 

“We acknowledge the help which both sides 
have given us in this vexed matter, because 
neither of the parties is in a position to furnish 
.security to the extent of what ordinarily this 
Court directs in such matters. 

Nextly, our attention has also been 
drawn to the fact that the High Court, 
in its judgment, contemplated that the 
proceed] ugs on remand should be con- 
cluded within four months from the 
date of the judgment and those proceed- 
ings, notwithstanding such direction, 
went on till 7th May 1927. It was 
shown that from Mr. M. N. Das’ decision 
the appeal was lodged on 17th August 
1927 and the appeal first came on the 
list on I3fch December 1932. It has also 
been urged that on 10th February 1933, 
the plaintills obtained an adjournment 
of the appeal sine die, without placing 
proper materials before the Court, and 
that it was not until March 1933 that a 
date could be fixed for the hearing of 
this appeal. On all these facts, Mi\ 
Chaudhuri has contended that there 
should be a stoppage of interest from 
such point of time as to us may seem 
just and equitable. He has referred in 
this connexion to certain cases which 
we shall now notice. 5 H L 0 555 (69), 
which was a bill for distribution of a 
testator’s estate. One of the questions 
was whether interest should be charged 
on arrears of an annuity. The Lord 
Chancellor, while holding that the gene- 
ral rule of the Court was that arrears on 
an annuity do not carry interest, ob- 
served: 

“The cases in which, in later times, the Court, 
ill the absence of express contract, has allowed 
interest have been confined to those where the 
annuitant has held some legal security which, 
but for the interference of the Court, he might 
have made available for the obtaining of interest; 
or where the accumulation of arrears have been 
occasioned by the misconduct of the party bound 
to pay. * • * But on the best consideration 

of the facts, I am unable to fix the blame of 
delay on those who were to pay the annuities 
rather than to those who were to receive them.’* 

Curiously enough, one' great and per- 
haps the only point of similarity bet- 

60. Torre v. Browne, (1856) 6 H L C 656=24 
L J Ch 757. 
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ween that case and the case before ns is 
that each was or has been "‘a lamentably 
protracted litigation.” The rule of Court 
in England, in this matter, is not the 
same as the statute law in this cguutry 
(vide Ss. 351 to 351, Indian Succession 
Act). (1892) A C 1G6 (70; is a very 
different case. The question was one of 
damages for detention of some cargoes, 
and one of the periods for which such 
damages were to be determined was sub- 
sequent to the date when the cargoes 
came into the possession of a receiver 
appointed by the Court. Lord Watson 
in his speech said: 

“The Older of 17th December 1880, for the ap- 
pointment of a receiver had the immediate effect 
of making the company bare custodians for the 
Court; and the appointment of 20rd February 
1881 transferred the actual possession of the 
cargoes or their proceeds from the company to an 
officer of Court. Jn my opinion, detention by 
the corapaii}, wliother it had been legal or illegal, 
ceased at the first of these dates. When posses- 
sion of the subject of controve’-sy is with the 
Court, the competing parties are simply prefer- 
ring their claims in the ordinary course of law; 
and any damages which tho successful party may 
suffer from the continuance of the litigation are 
due to the law’s delay, and not to any wrong 
perpetrated by the unsuccessful competitor.” 

Tn tlie present case no receiver was ap- 
pointed of the movables or the cash. In 
1 Jo 51 (7l), (Mews’ Digest, Vol. 2, Col. 
265), one creditor had, by appointing a 
receiver, obtained preference in respect 
of his debt, and the interest claimed by 
the latter against the debtor was re- 
fused. 

None of the cases abovementioned 
have any analogy to the present case. 
Neither the interim injunction of 28bh 
October 1919, nor the consent order of 
28th January 1920, nor the appointment 
of a receiver on 22n(l December 1927, 
could have prevented the defendant, if 
he was so minded, from obtaining an 
order for dealing with his properties in 
any way he liked, if only such dealing 
was meant to raise funds to pay his lia- 
bilities. Nor again was the time taken 
up in the disposal of the proceedings on 
remand, nor the period taken up by the 
appeal, which the defendant himself 
preferred to this Court from Mr. Das’ 
decision, and the conduct and prepar- 
ation of which were in his hands, a 
matter wliich can be put ag ainst th e 

70. Peruvian (luano Co. v. Dreyfus Brothers & 
Co., (1892) A C 1GG=G1 L J Ch 749=7 
Asp M C 225=66 L T 536. 

71. Stirling v. Wynne, (1834) 1 Jo 51. 


plaintiffs, so long as it has not been 
shown that the plaintiffs in any way 
have stood in the way^of the speedy dis- 
posal thereof. The defendant could well 
have applied to the Court to give him 
liberty to raise funds and could at least 
have offered to pay off his liability in 
full or in part. The adjournment that 
was obtained on 10th February 1933, 
was, as far as we can gather, not on the 
application of one side only. 

One important principle, under which 
running of interest may be suspended, is 
where the delay in the payment of the 
principal debt is caused by some impro- 
per act or omission of the creditor, (1917 
Cal. 630 (72), in which several authori- 
ties have been cited), because in such a 
case the wrong is with him. So if a cre- 
ditor, by his own act, puts it beyond the 
power of the debtor to make payment, 
no interest should be recoverable for 
the period during which the creditor 
was thus prevented. This principle is 
based on the plainest principles of jus- 
tice equity and good conscience. Again 
in 1921 P C 100 (73), the Judicial Com.' 
rriittee disallowed interest for tho period 
taken up by appeals by tho mortgagee, 
the case having been hung up by his 
persistence in asserting an unwarrant- 
able claim for interest. In the present 
case we can see none of such circum- 
stances existing. The order for the ap- 
pointment of a receiver, as far as we 
can gather, was made by this Court to 
relieve the defendant from execution and 
the order itself looks like an order by 
consent, though it does not expressly 
say so. As regards the first contention, 
namely, that relating to the allowing of 
interest up to date of decree and com- 
pounding it with the principal on the 
date of the decree and allowing of in- 
terest thereon at the Court rate, S. 34, 
Civil P. C. of 1908, justifies such a course. 
Even under the Code of 1861 the law 
was the same. But their Lordships of 
the Judicial Committee have never said 
anything and, on the other hand, have 
said'much to indicate that the matter is 
purely one of discretion. It is quite true 
that 

“the rate of interest however to be allowed on 
the principal debt up to the date of the decree 
o ught to be that, if any, which has been fixed by 

72. Gopeshwar Saha v. Jadav Chandra, 1917 

Cal 630=32 I C 537=43 Cal 632. 

73. Mohammad Ali Mohammad Khan v. Ram- 

zan All, 1921 P C 100=69 I C 66 (PC). ' 
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contract, express or implied, between the par*^ 
ties: 3 All. 91 (74),” 

Also, where there is no contract, ex- 
press or implied, there is a discretion as 
to what interest, if any, has to be al- 
lowed : 1922 P C 46 (75;. There is a 

divergence of judicial opinion on the 
question whether in the case of a mere 
detention of a debt, where there is no 
contract, express or implied, to pay in- 
terest or no statute or mercantile usage 
allowing it, interest can be awarded as 
interest. But that in a proper case it 
may be awarded by way of damages has 
been the view generally taken. S. 34 of 
the Code of 1908, also expressly sanc- 
tions the form of the decree that has been 
passed. But if one looks into the sec- 
tion a little closely one finds that while, 
except in cases in which the contract 
rate, for some reason or other, fails, that 
rate should be enforced up to date of 
suit, so far as the period petidente lite 
and also the period post decree are con- 
cerned reasonable rates of interest are 
to be allowed. This clearly shows that 
the plaintiff cannot, as of right, ask for 
the contract rate of interest for the 
period pending the suit, though Courts 
have always held that that rate should 
be adhered to unless it would be 
inequitable to do so. So far as post 
decree interest is concerned, there again 
the Court has a discretion. But the 
object of allowing such interest on the 
aggregate amount, compounded of prin- 
cipal and interest up to decree, is two- 
fold. One is to enable the debtor to 
know the exact amount of his liability, 
which as soon as it is found in the 
decree it is his duty to discharge ; for, 
under the law, it is the duty of the 
debtor to find his creditor out and to 
make the payment. The other object is 
what was pointed out by the Judicial 
Committee in the case of 3 All. 91 (74) J 

“A practice, indeed, of giving upon the aggre- 
gate sum decreed for principal, interest, and 
costs, interest at only 6 per cent, does seem to 
have grown up ; but that may have been in order 
to prevent the parties from enforcing their decree, 
and allowing their demand to roll on at 12 per 
cent”. 

In the present case, there was no con- 
tract, implied or express, and the in- 
terest ante lite as well as pendente lite 
has been allowed at 6 per cent, becaus e 
74. Sophia Orde v. Alexander Skinner, (1880) 3 
All 91=7 I A 196=4 Sar 178 (PC). 

76. Panna Lai v. Nihal Chand, 1922 P 0 46=67 
1 0 423 (PC). 


PEAYAGKUMArii 1935 

presutnably the Subordinate Ju^ge con- 
sidered that that was a fair rate. There 
was no point therefore in compounding 
the principal and the interest due up to 
the date of the decree, and making in- 
terest to run on the aggregate sum at 
that rate. S. 34 of the Code or its prin- 
ciple was never intended to be used as 
a means for providing for compound 
interest : see 1 W. R. (Misc.) 15 (76), 
but to relieve the debtor of a hard rate 
of interest for a contract rate, express 
or implied, is seldom 6 per cent or less. 
And if the decree is maintained, it will 
only mean that the Court is allowing 
compound interest, compounded at the 
point of the decree. The Judicial Com- 
mittee has pointed out that 

“the plaintifi getting the security of a decree 
has his interest reduced in the generality of 
eases.” 18 Cal. 164 (77). 

The present decree, far from reduoingj 
the burden of interest, has immenselyl 
increased it. We are aware that the 
discretion exercised by a Court of trial 
should not be lightly interfered with by 
a Court of appeal. But the compound- 
ing in our judgment is based on no prin- 
ciple, and we must accordingly set it 
aside. Indeed we feel, as will appear 
from what we propose to say now, that 
we are bound to interfere with this part 
of the learned Judge’s decision. 

* ;!< ::c '!< 

B.— Modl of accounting. 

Closely connected with the question 
of interest is the question as to how the 
payments made by the defendant are to 
be credited. Here again, as has already 
been pointed out, under Mr. Bose’s 
decree, such payments, as he dealt with, 
were credited against the principal 
amounts due and this manner of account- 
ing was upheld by this Court: Cl. (v) (a). 
This has also been affirmed by the Judi- 
cial Committee and their Lordships in 
dealing with Rs. 48 259-3-9 have ordered 
the deduction of this amount with 6 per 
cent per annum with interest from the 
date of its payment, from the amount 
payable by the defendant to the plain- 
tiffs “as provided by the decree of the 
Subordinate Judge”: Cl. (3). 

76. Jodoonath Eoy v. Dwarkanath Chatterjoo, 

(1864) 1 W K (Misc) 15. 

77. Umes Chunder Sircar v. Zahur Fatima, 

(1890) 18 Cal 164=17 I'A 201 = 6 Sar 507 
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The ‘Subordinate Judge has adopted 
another mode. He has, for instance, 
as regards the bank money credited the 
payments of Es. 2,00,000 and Es. £0,000 
in the first instance against the interest 
due. This is in clear contravention of 
what is provided for in Mr. Bose’s de- 
cree and in the High Court’s decision 
and what has been approved and con- 
firmed by the Judicial Committee. As 
regards the items (14) and (16) of the 
decretal order in his judgment, the 
learned Judge has not given details as 
to how the credit was to be made, but if 
the same process has been resorted to, in 
arriving at the figure, which is to be 
found in item (16) of the decree which 
was drawn up in pursuance of his judg- 
ment, the decree cannot be upheld. The 
interest that has been awarded in plain- 
tiffs’ favour in this case is not an interest 
provided for in any contract between 
the parties, express or implied, but by 
way of damages only. The payments 
that were made were not payments 
made against interest expressly, and 
there has been no agreement between 
the parties and no order of Court under 
which such payments or any of them, if 
made, were to be credited against inte- 
rest. A right of a creditor to appropri- 
ate a payment against unliquidated da- 
mages and when no interest was in fact 
running under any contract, express or 
implied, is a thing unknown to law. The 
payments were made subject to adjust- 
ment in future. In these circumstances, 
all payments made before the decree of 
the Subordinate Judge, dated 7th May 
1927, must necessarily be regarded as 
payments on account and on the same 
footing as the payment of Es. 48,259 re- 
ferred to above. Payments made since 
that day are also to be regarded on that 
footing, because they have not been 
made in execution of the decree but as 
advances under order of the Court, 
which never said that they were, if 
made, to be credited against interest. 

In our judgment, all payments made 
by the defendant for which he w:ill get 
deduction must be credited against the 
principal amount due, that is to say 
they should be credited in the same way 
as this Court had ordered as regards 
Es. 2,50,000 and the Judicial Committee 
has ordered as regards Es. 48,259-3-9, 
namely that they should bear interest at 
6 per cent per annum as from the dates 
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on which they were made and should be 
deducted from the amounts payable by 
the defendant to the plaintiffs under the 
decree. 

Cross-objection. 

The plaintiffs’ cross-objection relates 
to items 1 to 5 with respect to which no 
interest has been allowed, either since 
conversion up to suit, or from the date 
of suit up to date of decree. Mr. Das 
has relied upon (1892) A. C. 166 (70), 
in support of his case that the plaintiffs 
are entitled to damages for the detention 
of the goods. This claim however was 
never made in any of the annexures and 
not put forward as a ground in the me- 
morandum of appeal. Such a claim was 
never made as regards the value of mov- 
ables in Mr. Bose’s decree, when that 
decree came up before this Court. It has 
been put in as a supplementary ground 
at the hearing of the case before us. We 
would disallow this claim, especially as 
we have, bearing this matter in mind, 
not interfered with the Judge’s valuation 
on the point of depreciation. 

Application for a supplemental 

DECREE OR FOR FURTHER DIRECTIONS. 

The High Court, as already stated, had 
made a decree in plaintiffs’ favour or- 
dering discovery and in respect of all 
rents, royalties and moneys on account 
of mortgages and money-lending which 
had fallen due to Eaja Durga Prasad and 
had been realized by the defendant “up 
to the date of institution of the suit.” 
The Court below, as appears from its 
judgment, was asked to give the plain- 
tiffs a decree in respect of some amounts 
realized by the defendants after the in- 
stitution of the suit. The Subordinate 
Judge, in his judgment, held that such 
realization, whether amicably or by ob- 
tainment of decrees, did not come within 
the scope of the inquiry ordered by this 
Court. 

The plaintiffs have taken exception to 
this decision, by way of a cross-objec- 
tion; but it has been conceded by Mr. Das 
that the objection, as a cross-objection, 
cannot succeed, because the High Court’s 
decree having limited the inquiry, in 
the manner stated above, it was beyond 
the competency of the Subordinate Judge 
to override it and to enlarge the scope 
of the inquiry and to give the plaintiffs 
a decree for realizations made after the 
institution of the suit. 
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The plaintiffs however have, at the 
l^earing of this case before us, put in a 
petition asking for a supplemental decree 
•or further directions, in respect of such 
realizations. They say that when, after 
Mr. Bose’s decree, the question of stay 
of execution was brought up to this 
Court there was an order made by this 
Court (Mookerjee and Cuming, JJ.) on 
9th February 1922, maintaining an in- 
junction which had been previously 
issued and which restrained the plain- 
tiffs from executing the decree upon 
certain terms, one of which was that 
the defendant was to forthwith deposit 
in Court all sums which he might from 
time to time realize out of moneys in- 
vested in various money-lending busi- 
nesses. They say also that, as no such 
deposit was made, they had, at the time 
when the High Court passed its decree 
in 1925, no knowledge that the defen- 
dant had made any realization after suit. 
They say further that it was only after 
they had obtained discovery, in pursu- 
ance of the order of this Court in its 
previous judgment, that is to say, in 
1926, and while the inquiry was being 
held by the Subordinate Judge, that they 
came to know that such realizations had 
in fact been made by the defendant. 
They refer to their plaint and contend 
that the prayers therein are such as 
would include a claim in respect of all 
realizations, whether made before or 
after suit. On these grounds, they pray 
that the decree, which the Court has 
already made, being an administration 
decree they are entitled to a supple- 
mentary decree or further directions 
entitling them to these realizations. 

In support of the applicatian, and to 
establish the proposition that his clients 
are entitled to such a decree or such 
directions, so that they may not have to 
seek their remedy in another litigation, 
and so that complete justice may be 
done between the parties in this suit, 
Mr. Das has referred to a number of 
decisions. He has in the first place 
pointed cut that the decision of the 
Judicial Committee, in this very case, is 
an instance of the application of this 
principle; for, as regards the plaintiffs’ 
claim for maintenance and the defen- 
dant’s claim for deduction for certain 
payments that he had made, their Lord- 
ships have said: 

“Their Lordships see no reason why the defen- 
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dant’s claim should not be considered in the 
present proceedings and why, if the plaintiffs 
claim maintenance in addition to the properties 
awarded to them, their case also should not be 
considered together with the plaintiffs* claim. 
A separate suit would involve a repetition of 
good many facts already recorded in this suit.” 

In 21 Ch. D. 757 (78), it was held that 
when the statement of claim, in an ad- 
ministration action, against an executor, 
alleges that he has committed wilful 
default, but the judgment at the trial 
gives no relief on that finding (the claim 
to such relief not being however dis- 
missed), the Court can at any subsequent 
stage of the proceedings, if evidence of 
wilful default is adduced, direct further 
accounts and inquiries to be taken and 
made on that footing. In 29 Oh. D. 170 
(79), which was a partnership action for 
dissolution and accounts and in which 
accounts and inquiries having been 
ordered a further direction was asked 
for in order to credit premium which 
had been paid, the prayer was refused. 
Kay, J., laid down the rule in these 
terms: 

“That which is asked now is a very important 
addition to the decree indeed. The first ques- 
tion, when leave is asked for to bring a supple- 
mental action is, when were the facts discovered? 
The answer here would be that the plaintiff 
discovered them before he obtained judgment in 
his action. This is a very serious objection to 
granting leave to bring an action for a supple- 
mental relief.” 

Instances where, in order to shorten 
litigation and best attain the ends of 
justice by preserving the rights, events 
subsequent to the suit, or even posterior 
to the decree appealed from, have been 
taken cognizance of by the Court, have 
been cited: 1931 Cal. 45 (80), (adminis- 
tration suit), 11 C. W. N. 732 (81), 
(mortgage suit). The case of 1924 Cal. 
160 (82) has also been referred to, in 
which, in pursuance of the order cf the 
Judicial Committee 1922 P. 0. 235 (83), 
an accounting on the footing of wilful 
default was ordered, by way of further 
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directions or supplemental decree. As 
regards the delay in making the appli- 
cation, it has been urged that where the 
dolay does not amount to acquiescence, 
waiver or abandonment of right, it does 
not disentitle a person to a relief which 
he is otherwise entitled to: 33 Cal. 633 
(84), 2 Bom. 133 (85). And the decision 
of the Judicial Committee in 5 C. P. 221 
(86) is cited in which it has been ob- 
served: 

Where it ;would be practically unjust to give a 
remedy, either because the party has, by his con- 
duct, done that which might fairly be regarded 
as equivalent to a waiver of it, or where by his 
conduct and neglect he has, though perhaps not 
waiving that remedy, yet, put the other party in 
a situation in which it would not be reasonable 
to place him if the remedy were afterwards to be 
asserted, in either of these cases, lapse of time 
and delay are most material. But in every case 
if an argument against relief, which otherwise 
would be just, is founded upon mere delay, that 
delay of course not amounting to a bar by any 
statute of limitation, the validity of that defence 
must be tried upon principles substantially 
equitable. 

The plaintiffs have asked us, if we are 
willing to accede to their prayer to 
make a decree in respect of the following 
items in annexure 4: 

(.4) 3. Items of money realised from debtors. 

1. Rs. 33,052-16-6 realised from the Barabhum 
Coal Co. in different instalments between 9th 
May 1919, and 21st July 1921; 2. Rs. 37,692 
realised from Mr. Smith in different instalments 
between 15th July 1919, and 22nd July 1926; 
3. Rs. 8,224-10-9 realised from Hardayal Singh 
on 22nd December 1933. 

(B) 2. Items of money realised upo7i decrees. 

Item 52.— Rs. 450, and Item 53— R.s. 800. In 
these cases decrees were obtained by the defen- 
dant before suit, but the moneys were reali.sed 
after suit. 

This application has been strongly 
opposed on behalf of the defendant, and 
Mr. Chaudhuri has urged that, if the 
plaintiffs were desirous of having a 
decree of the character which they have 
now asked for, it was for them to have 
asked for it when the case was before 
Mr, Bose, or, at all events, when it was 
before this Court, on the previous occa- 
sion; and that it was because no such 
thing was attempted that this Court, ex- 
pressly, limited its decree and directions 
to realisations made by the defendant 
before the institution of the suit. All 
ro kars up to 13 2 5 ( pucca rokars fro m 

84. Kissen Gopal v. Rally Prosonno Sett, (1905) 
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1300 to 1308 and cutcha rokars fronr 
1309 to 1325), it was found by the High 
Court, had been filed, on behalf of the 
defendant, in the original trial. In the 
decretal order of this Court’s judgment, 
discovery was ordered in respect of mat- 
ters up to date of suit, as is plain from 
the wording of Cl. (7) taken with the 
other clauses. When, in pursuance of 
the order of remand, the case went back 
to the Court below, documents up to 
1325 only were called for (vide 0. 542, 
dated 21st November 1925). The docu- 
ments produced were inspected on behalf 
of the plaintiffs, and the parties then 
went on filing statements of their 
claims. On 15th February 1926, the 
plaintiffs made a further petition for 
discovery, and an order wA made by the 
Subordinate Judge, which made it clear 
beyond the shadow of a doubt, if there 
could possibly be any doubt before, that 
it was only for the period up to the date 
of institution of the suit that the dis- 
covery was to be granted and enquiry 
made. On 16th August 1926, the plain- 
tiffs suggested their own issues, 15 in 
number, all limited to discovery and 
enquiry before institution of the suit. 
On 24th August 1926, they proposed 
two additional issues as 5 (e) and 
5 (f), to which reference will have 
to be made hereafter, in another con- 
nexion, but never suggested that the 
issues already proposed should be ex- 
tended to cover any period subsequent 
to the suit. It is important to note 
that these additional issues 6 (e) and 
5 (f), were meant to include a period up 
to decree, the former impliedly and the 
latter expressly. The issues were settled, 
by the Court on 21st August 1926, and 
such of them as bear upon the realisa- 
tions were issues 6 and 13, and they 
both deal with the period before suit. 
It was only during the arguments that 
the subsequent period was sought to be 
taken into account. As regards the 
plaintiffs’ want of knowledge till 1926, 
Mr. Chaudhuri has referred to certain 
materials. One of them is that the 
Barabhum loan could not have been un- 
known to the plaintiffs because they 
called for papers and examined wit- 
nesses from that quarter: vide P. W. 18. 
As regards Hardayal Singh, he, Mr. 
Chaudhuri states, was the first witness 
for the plaintiffs themselves in the origi- 
nal trial. As regards the order of . this 
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Court (Mookerjee and Cuming, JJ.,) 
dated 1922, which related to moneys 
realised out of money-lending business 
and not to other realizations, he has not 
explained why the defendant did not 
comply with it, but has pointed out. 
that it was known to this Court, when 
it dealt with the case in 1925, as a re- 
ference to it is to be found in this 
Court's judgment. 

We have already said in a previous 
part of this judgment that the present 
suit, in our opinion, is not in the nature 
of an administration suit. Under the 
ordes of remand, which this Court made, 
no accounts 'had been directed. So, 
cases in which, after a general account 
was ordered, further accounts on the 
footing of \tilful default have been 
directed are in our judgment not quite 
relevant. There is, of, course, the in- 
berent power, which the Code has re- 
served to every Court, under S. 151 to 
make such orders as should be made ex 
iibito justitae, and every Court should 
have in view the shortening ‘ of litiga- 
tion preventing duplication of proceed- 
ings, and saving the parties from harass- 
ment and expense. And delay, by itself, 
is not sufficient to deprive a party of 
bis remedies, if such delay does not 
Eimount to waiver, acquiescence or aban- 
donment of his claim or has not created 
a corresponding right in his opponent 
on extinguishment -of his own. 

But boaring these principles in mind, 
we find ourselves unable to hold that 
we should be justified in granting this 
application. Even assuming that the 
plaintiffs came to know of these realisa- 
tions in 1926, and not earlier, what ac- 
tion did they take to have their right 
enforced? They never asked the Court 
below in proper time to enlarge the 
scope of the enquiry, but themselves 
proposed issues that limited it. And if 
it be said that such a prayer would have 
been fruitless because that Court was 
only carrying out the order of remand, 
one is justified in asking, what pre- 
vented them, from 1926 to 1933, from 
coming up to this Court and praying for 
a supplemental decree or further direc- 
tions such as they are now praying for? 
Even ^vhen the hearing of the appeal 
commsffced before us no such application 
was made, and though the hearing began 
oh 19th June, the present application 
was put in with the Bench officers only 
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on the 30th and was actually, moved* 
after Mr. Das had been addressing on 
behalf of the plaintiff's for two days. 
This delay, since 1920, disinclines us to 
make an order which, if it is to do the- 
plaintiffs any good, must protract this 
already protracted litigation. For wo 
do not see how we can accept Mr. Das*^ 
contention that upon the documentary 
evidence that we already have on the 
record we can make a decree in his 
favour. Such a contention ignores the 
other side of the case, because the de- 
fendant can justly say that if any period 
subsequent to the institution of the suit 
is to be included in the inquiry, he 
should have, besides other defences, air 
opportunity to put in and prove his 
claims for deductions for such period. 

Then there are various other matters- 
also, e. g., the question of limitation, the- 
question under S. 11, Expl. 5 and other 
questions which may be raised by the*' 
defendant, by way of defence, in a stiit 
properly framed. While we are not 
pronouncing any opinion on any such 
question, and desire to guard against 
being understood as doing so, we are not- 
inclined to shut out these objections- 
against the defendant by an order in: 
plaintiffs' favour. The application is,, 
accordingly, refused. * * 

Application for Discharge of the 
Keceiver 

On 16th xUigust 1932, the appellant 
put in an application for the discharge 
of the receiver and that application has.- 
stood over pending the appeal. The re- 
ceiver was appointed by this Court, by 
its order of 22nd December 1927, in 
order to get rid of a situation that arose 
when execution of the decree of Mr. 
M. N. Das was commenced, because this* 
Court was moved on behalf of the defen- 
dant, as judgment-debtor, to stay the^ 
execution until the disposal of the ap- 
peal and neither party was in a position 
to furnish security to the extent of what 
ordinarily this Court directs in such 
matters. [Vide order of this Court, dated 
22nd December 1927, in Civil E. 1134(F)’ 
of 1927] . He was not a receiver ap- 
pointed for levying execution as provided 
for in S. 51, Cl. (d) of the Code. Hi& 
appointment was limited until the final 
disposal of the litigation then pending,, 
by which we understand the present ap^ 
jieal with its cross-objection. The ap- 
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peal and the cross-objection now being 
disposed of, we can see no reason why 
the receiver should not be discharged. 
The defendant has complained, and we 
think there is very substantial ground 
for his complaint, that he has had no 
fair chance of raising funds to pay off 
the decree which was made against him, 
and that while the receiver is managing 
the properties the burden of the interest 
accumulating on the debt is increasing 
every moment. He, through his counsel 
Mr. Chaudhuri, has expressed his will- 
ingness to remain bound by the condi- 
tion that was imposed on him in the 
order referred to above, namely, that : 

“ The defendant will withdraw his application 
to the encumbered estate authorities and that he 
undertakes not to make any such application till 
the dues of the plaintiffs in the present litigation 
as finally adjusted are paid off.” 

The defendant must file an application 
containing such undertaking in this 
Court as early as possible and on his 
doing so our order will be that the re- 
ceiver be directed to submit his final 
accounts so that he may be forthwith 
discharged. 

EESULT 

As the result of the appeal and the 
cross-objection, and of the determination 
of the matters arising on the remand, 
ordered by the Judicial Committee, the 
fpllowing decree emerges, in modification 
of the decree of the Court below (with 
reference to Cls. 16 of the decree of 
that Court, wherever such reference has 
been given) and in addition to the de- 
clarations contained in the decision of 
their Lordships of the Judicial Com- 
mittee, and in the order of His Majesty 
in Council in this case, dated 10th June 
1932 and in addition to so much of the 
decree of the High Court, dated 17th 
August 1925, as has been afl&rmed 
thereby : 

, I. That in lieu of 01, (1) it should be declared 
that the plaintiffs are entitled to the property, 
coal-field, 100 bighas iu mauza Chandore, par- 
gana Jharia, district ^ Manbhum, described in 
Item 1 of the plaintiffs’ annexure 1 (a) lying 
within the boundaries given in the said descrip- 
tion, and that they do recover possession thereof 
from the defendant. 

II. That in lieu of Cls. (2), (3), (4) and (6) it 
should be declared that plaintiffs are entitled to 
recover from the defendant (Rs. 1,44,000 | 
Ra. 45,31M2as | Rs. 21,000 | Rs. 6,060 1 Rupees 
7,270 1 Rs. 5,784-15-6)=rR8. 2,29426-11-6 with 
interest thereon at 6 per cent per annum from 
7th May 1927 (i.e., the date of the decree of the 
Court below) till realisation. 
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II (a). That the plaintiffs should get delivery 
from the defendant of ths twoSwiss cottage tent/, 
Item 54 of plaint schedule Kha 20, within, 
month from to-day and in default of delivery, 
the plaintiffs be entitled to recover from the 
defendant the amount of Rs. 500 with interest 
thereon at six per cent per annum, from 7th 
May 1927, (i. e., the date of the decree of the- 
Court below) till realization. 

III. That in lieu of Cl. (6) it should be 
dared that the plaintiffs do recover from the, de- 
fendant Rs. 4,34,531-10 as. with interest thereon, 
at six per cent per annum from 7th March 1916, 
(i. 0 ., the date of Raja Durgaprasad’s death) till 
realization. 

IV. That in lieu of Cl. (7) it should be de- 
clared that the plaintiffs do recover from the de- 
fendant the following amounts : 

(a) Rs. 5,82,163-7 as. with interest thereon at 

six per cent per annum from 22nd 
September 1917, (i. e., the date 
withdrawal) till realization ; ' ’ 

(b) Rs. 73,212-6 as. with interest thereon at 

six per cent pei; annum from 2nd Oc- 
tober 1917, (i. e., the date of with- 
drawal) till realization ; and 

(c) Rs. 56,117-12 as. with interest thereon at 

six per cent per annum, from,24t'h 
September 1917, (i. e., the date of 
withdrawal) till realization. 

V. That in lieu of Cl. (8), it should be de- 
clared that the plaintiffs do recover from the de- 
dan t the tw’o, principal sums of Ks. 60,195-11-9 
and Rs. 338-2 as. with interest on the constituent 
parts of the said sums at six per cent per annuttV 
as from the dates on which such part‘d were re- 
alized, and till realization. 

The Commissioners will prepare a statement, 
showing the calculations. 

V-{a). That it should be further declared, ,tha»,^ 
the plaintiffs are also entitled to a sum of Rupe®’^ 
5,025 with interest thereon at six per qent^ por. 
annum from 22nd February 1918, (i. e.. the date, 
of sale) till realization. 

VI. That in lieu of Cl. (9), it should be de- 
clared that the plaintiffs do recover from the de- 
fendant the amounts of rents and royalties re- 
alized by the’ defendant, for any period ending 
with 7th March 1916, loss six per cent as collec- 
tion and management charges, together with in- 
terest thereon at the rate of six per cent per an^ 
num from the dates when any such amount may 
have been collected and till realization. 

The Commissioners will prepare a statemenfe 
showing the calculations. 

VII. That in lieu of Cl. (10), it be declared 

that the plaintiffs do recover from the defendant 
such amount as the defendant may have realized, 
in satisfaction of Raja Durgaprasad’s dues, to- 
gether with interest thereon, at the rate of six 
per cent per annum, from the date of each pay- 
ment and until realization, the method of ac- 
counting being that Raja Durgaprasad’s dues 
were to be satisfied first, before any part of tha 
defendant’s dues were satisfied. ^ 

The Commissioners will have to make the cal- 
culation on the basis of Ex. J (1), and bearing in 
mind, also, the directions already given iu this- 
judgment, that rent and royalties calculated up 
to 7th March 1916 are to be considered as having 
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been due to him. As regards interest chargeable on 
royalties no evidence having been given of the terms 
of the contract, none need be taken into account. 
The Commisaioners will prepare a statement 
showing the calculations. 

VIII. That in lieu of Cl. (11), it should be de- 
clared that the plaintiffs do recover from the de- 
fendant the sums of money found to have been 
realised by the defendant on the miscellaneous 
items of annexure 6, except item 13 thereof, with 
interest thereon at six per cent per annum from 
each payment till realization. 

The Commissioners will prepare a statement 
showing the calculations. 

Vlll-(a). That it should be declared that the 
plaintiffs do recover from the defendant Rupees 
6,000 from 7th March 1926, (i. e., the date of the 
decree of the Court below) till realization. 

IX. That Cl. (12) should be affirmed subject to 
the modification that items 16, 17, 77 and 79 bo 
deleted therefrom. 

X. That in lieu of Cl. (13), it should be de- 
clared that the defendant is entitled to get credit 
for Rs. 38,619 with interest thereon, at the rate 
of six per cent per annum, from the date of pay- 
ment of each of the items, comprised therein, 
irom the amount payable by the defendant to the 
plaintiffs nnder this decree. 

The Commissioners will prepare a statement 
■showing the calculations. 

XI. That in lieu of Cls. (14) and (16), it should 
be declared that defendant is entitled to get ere' 
dit for the sums of money mentioned in the de- 
fendant’s statement filed in this Court on 28th 
July 1933, with the exception of the items of 
Rs. 48,269-3*9 (hantannama money for which a 
declaration has already been made by the Judicial 
Committee and approved of by the order of His 
Majesty in Council, and Rs. 18,669-3 paid by 
the receivojT on account of the collection of mou- 
zas Bowa and Baghmari), with interest thereon, 
at the rate of six per cent per annum, from the 
amount payable by the defendant to the plain- 
tiffs under this decree. 

The Commissioners will prepare a statement 
showing the calculations. 

XII. That Cl. (15) should be affirmed. 

XIII. That the decree in the form of 0. 20> 
R, 10, should be made in respect of the fu'rni“ 
lure furnishings and equipments, as ordered above* 

. XIV. That a decree for maintenance be passed 
AS ordered above. 

The amount of arrears of maintenance will be 
ascertained by the Commissioners on. calculation 
and such amount will be incorj)orat 0 d in the de- 
cree. 

XV. That the order as to costs made by the 
Court below will stand. 

XVI. That there will be no order for costs in 
the appeal or in the cross-objection, each party 
bearing his or their own costs therein. 

Terms of the decree to be drawn up. 

We think it would be convenient to draw up 
the decree in the following form : 

That in addition to the declaration contained 
in direction (1) in the judgment of the Judicial 
Committee delivered on 7th April 1982, and order 
of His Majesty in Council, dated 23rd April 
1932, and to so much of the decree of this Court, 


dated 17th August 1925, as has been affirmed by 
the Judicial Committee the following declara- 
tions are made : 


( 1 ) 

( 2 ) 

( 8 ) 

(4) 

(5) 

( 6 ) 


of result. 


... I 
... IX 
... XII 
... XIV 
... Ila 

... A decree for money in 
favour of the plain- 
tiffs made in the fol- 
lowing manner : — 

(a) in respect of the aggregate of the princi- 
pal amounts of [II | III | IV 1 V | 
V-(a) I VI I VII I VIII 1 Vlll-(a) | 
XIII] minus the principal amounts of 
(X I XI I Rs. 48,259-3-9) and with an 
order that the same shall bear interest 
at six per cent per annum from this 
day till realization. 

n respect of the balance of interest on 
the said items calculated in the afore- 
said maimer up to’ this day but with 
no direction as to interest thereafter. 
The Commissioners will arrive 
at the figures on calculation. 

... XV of result. 

XVI 

The statements of calculations prepared by the 
Commissioners will be appended to the decree. 
R.K. Decree Varied, 


(b) 


(7) 

(8) 
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(Special Bench) 

Mukerji, Costello and S. K. 
Ghose, JJ. 

In re Anandabazar Patrika. 
Application under S. 23 of the Indian 
Press (Emergency Powers) Act, 1931, 
Decided on 16bh March 1934. 

(a) Press (Emergency Powers) Acl (1931)^ 
S. 4 (1) — '^Reprisal” meaning explained— 
Held from the context that its use was not 
hit by S. 4. 

Per Mukerji, J. — The word “reprisal” denotes 
an act of retaliation for some iniury or attack, 
specially in warfare, the infliction of similar or 
S€Jverer punishment to the enemy: Divested 
from the context and used with reference, to ap 
act by the Grovernment towards the people, th^ 
word would be obiectionable inasmuch as it in^- 
plies an idea of retaliation. ^‘Reprisals’* aim ad‘ 
missible for international delinquencies Only; 

Held (By Mukerji andG/ios^, JJ , Costello^ ' J ,, 
Dissenting) that from the context in which it 
was used it was not hit Iw S. 4. [P 76 0 2] 

(b) Press (Emergency Powers) Act (1931), 
S. 4 (1) — “Retaliative” — Use of word without 
ascribing base motive to Government held is 
not hit by Act. 

The use of the epithet “retaliative,” without 
reference to the punishments that Jail Code 
provides without ascribing any base motive to 
the Government is not hit by the Act. [P 77 0 1] 

(c) Press (Emergency Powers) Act (1931), 
S. 4 (1) — Intention of writer is immaterial — 
Effect of words used must be considered. 

Per CostellOf J. — The intention of the writer 
is a thing which Courts are not entitled to take 
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into account; they are concerned with the effect 
of the words used by the writer: 1932 Bom 745, 
ReLon. [P 77 0 1, 2] 

(d) Pre$8 (Emergency Powers) Act (1931), 
S. 4(1) — Words imputing base motive to Gov- 
ernment is offence — Saying that Government 
is acting from improper motive amounts to 
aaying that it is acting from base motive. 

Per Costelloy /.- An offence may be constitut- 
ed where the words used impute to the Govern- 
ment by law established in this country a base 
motive. It is very diflScult to say that if the 
'Government acts from any improper motive it is 
not acting from a base motive. To say, that the 
Government is adopting measures in the nature 
of reprisals or retaliation against any body of 
persons who are subjects of the country in ques- 
tion or against any individual is to say in effect 
that the Government is not merely putting into 
•operation the ordinary laws of the land and the 
normal procedure of penal administration, but is 
also adopting some extraordinary and improper 
means of dealing with the persons concerned: 

22 Bom 112, Bel [P ‘78 C 1, 2] 

(e) Press (Emergency Powers) Act (1931), 
S. 4 (1) — Mere disapprobation however 
atrongly worded does not show intention to 
•excite disaffection. 

Mere disapprobation however strongly and 
flagrantly expressed, does not imply that the in- 
tention was to excite disaffection: 38 Cal 253, 
Bel. on. [P 80 C 1] 

IL D. Bose, A. K. Ohose and S, Bhose 
— for Applicants. 

Advocate-General, N, N. Sircar and 
5. M. Bose — for the Crown. 

Mukerji, J. — By two orders, made on 
9th November 1933, one under S. 6, sub- 
S. (l) and the other under S. 10, sub- 
S. (l), Press (Emergency Powers) Act 

23 of 1931, it has been declared that 
JRs. 1,000 out of the further securities 
rleposited respectively by the keeper of 
u, press, named the “Ananda Press," and 
by the printer and publisher of a verna- 
oular newspaper of the name of ‘'Anan- 
dabazar Patrika" which is printed in 
the said press, was forfeited. The pre- 
sent application has been made under 
S. 23 of the said Act, to set aside the 
said orders of forfeiture. 

The offending passages are contained 
in two articles, one of which was pub- 
lished in the issue of the newspaper, 
dated 22nd Bhadra 1340 (=7th Septem- 
ber 1933), and the other in its issue 
dated Ist Kartik 1340 ('^ISth October 
1933). Before us the orders have been 
sought to be supported on the basis of 
the passages contained in the former of 
the articles. The passages run in these 
words: 

(1) In brief, what underlies this arrangement 
is, in (the language oi) modern political diction- 
ary, “reprisal.** 


(2) The retaliatory measures of mediaeval 
sternness which exist are adequate enough for 
the preservation of order and discipline. 

The passages occur in an article, 
which, on a plain reading of it, was in- 
tended to support a protest which had 
been issued by some Indian leaders 
against the measure which had been 
adopted by the Government of trans- 
porting to the Andman Islands prisoners 
punished for political offences. This pro- 
test is referred to at the very com- 
mencement of the article. It is then 
stated that this measure is one of those 
severest measures which had been adopt- 
ed for the suppression of revolutionary 
movement. It is plain, upon a reading 
of the article, that the writer of it is 
not so much concerned with the ques- 
tion whether other classes of prisoners 
should be so transported or not; and 
that, though he would condemn the 
system as undesirable from the point of 
view of humanity and civilization, it 
would seem that he was willing to con- 
cede that as a measure it was not un- 
suitable or undesirable for some particu- 
lar classes of convicts. For he has said: 

“ And it was a matter of pleasure that the 
Government, taking favourably the decision of 
the Jail Committee and public opinion in the 
country, directed that none that would be sen- 
tenced to transportation or imprisonment for 
life would be sent to Andamans against his will 
and that the said measure would be meant ex- 
clusively for the turbulent homicides and dacoits 
of various character of the frontier provinces.” 

The writer then quotes the report of 
the Jail Committee of 1919, which con- 
demned the system as injudicious and 
as leading to moral degradation, and 
regrets that the protests that were 
raised against the sending of political 
prisoners to the Andamans were ignored 
by the Government, and that, under the 
new. arrangement introduced, not only 
people sentenced to transportation and 
life imprisonment, but also political 
prisoners sentenced to imprisonment for 
three or four years, were being sent to 
the Andamans. The writer then gives 
two reasons neither of which was his 
own,, as to why this was being done. 
One was what was said by the Govern- 
ment, namely: 

“ That only such irtesponsible and obstinate 
people as are of violent character and disturb the 
peace and orderliness of jail at every step were 
being sent to Andamans.” 

Another was what was put forward 
by some others, who were in tsupport of 
the measure and' who said: 
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“ These revolutionaries, if kept in Indian jails, 
get opportunities for communicating news to and 
get news from outside and it was necessary to 
deprive them of such opportunities.” 

Immediately following the last men- 
tioned passage, appears the first of the 
two objectionable passages, which as 
already stated, runs thus: 

‘‘In brief what underlies this arrangement 
is, in (the language of) modern political diction- 
ary, ‘reprisal.’ 

The writer then proceeds to narrate 
that the adoption of the measure was 
immediately followed by hunger-strike 
and deaths in jail and gives certain de- 
tails thereof. He then states that, not- 
withstanding certain measures which the 
Government had adopted to remedy the 
situation, the position was, in his view 
still unsatisfactory. He then says that 
any change in the system could only be 
made by the Goyernment of India. 
Having said all this the writer proceeds 
to observe: , > , 

“ The jails in Ii^iia are not indeed heaven. 
The retaliative me ares of mediaeval sternness, 
which exist, are adequate enough for the preser- 
vation of order and discipline.” 

The second sentence in the observa- 
tions just quoted is the second of the 
two objectionable passages. The article 
then proceeds to say that, though the 
authorities had been influenced by the 
consideration that harder punishment 
was necessary, such punishment was not 
really necessary, and, fur.ther, that the 
persons, at whose advice and instance 
the Government had adopted the mea- 
sure, had not. given good and farsighted 
advice. The above, in my opinion, is 
the true import of the article. Now, so 
far as the first passage is concerned, a 
question arises at the outset, namely, 
whether it is resume of the passage 
immediately preceding in which the 
reason given by some of the supporters 
of the measure is set out or is the opi- 
nion of the writer himself as being the 
ground underlying the measure. I think, 
on a fair reading of the passage, taken 
along with the context, that he is there 
summing up the whole situation and 
means to say that whether you take the 
explanation of the Government that 
‘‘ only such irresponsible and obstinate people as 
are of violent character and disturb the peace 
and orderliness of Jail at every step were being 
sent to ‘‘Andamans,” 

or you take the reason of the supporters 
of the measure that the revolutionaries 
phould be completely apd effectively 
segregated, the pnderlying idea was 


reprisal/' The word “reprisal, " the 
writer says, he has borrowed from the 
‘ modern political dictionary.’* What 
he means, as I understood, is that he is- 
using a terminology of modern politics. 
The word /‘reprisal” denotes an act of. 
retaliation for some injury or attack^ 
especially in warfare, the infliction of 
similar or severer punishment to the 
enemy. Divested from the context and 
used with reference to an act by the 
Government towards the people, the 
word would be objectionable inasmuch, 
as it implies an idea of retaliation. 
“Eeprisals” are admissible for inter- 
national delinquencies only. But the wri- 
ter here was borrowing a term of Inter- 
national law for describing relations 
between the Government, on the one 
hand, and the revolutionaries, who are 
the enemies of law and order, and so, in 
a sense, enemies of the Government it- 
self, on the other. He borrowed the 
word from what he calls “modern poli- 
tical dictionary,” though strictly speak- 
ing there can be no question of “poli- 
tics” as between the Government and 
the people. And he used the word as' 
descriptive of the two ideas which 
underlie the two grounds, namely, the 
one given by the Government and which 
was to the effect that prisoners who be- 
have in a lawless manner while in jail 
should be brought under control, and 
the other by which some of the sup- 
porters of the measure justified it,, 
namely that the measure was needed to 
deprive the revolutionaries of the op- 
portunities of communicating news to 
and getting news from outsiders, — a 
matter which he had stated in the pas- 
sage immediately preceding. Whatever, 
may be the lexicographical meaning of 
the word “reprisal,” the sense in which 
he has used it is clear. To no reader 
of the article would the word convey any 
other meaning. The offending passage,, 
inasmuch as it was meant to reproducel 
that idea and nothing else, by using the 
word “reprisal,” cannot in my judgment 
be taken to “tend to bring into hatred 
or contempt the Government establish- 
ed by law in British India” — or “to 
excite disaffectipn towards the said 
Government,” which are the only parts' 
of S. 4 (l) of the Act 23 of 1931 as. 
amended by S. 16, Act 23 of 1932, we are 
concerned with in the present case. I 
may observe here that I have heard no 
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arguments! before me that the statement 
which the writer has made about the 
reason given by some of the supporters 
of the measure is not true or is a fig- 
ment of perverted imagination on the 
part of the writer of the article. If 
such was the case, I would have looked 
upon the article in a different light 
altogether. 

In the second of the offending pas- 
sages, which immediately follows the 
passage, “the jails in India are not in- 
deed heaven,'' the writer is evidently 
referring to the punishments which the 
Jail Codes provide for prison offences 
and breaches of prison regulations. His 
only object is to say that those measures 
:are quite sufficient for subduing recal- 
citrant prisoners and for the mainte- 
nance of peace and orderliness. He is 
ascribing no base motive to the Govern- 
ment, but is only characterising the jail 
measures aforesaid as harsh and retalia- 
tive. The use of the epithet “retalia- 
tive,” with reference to the punishments 
that the Jail Code provides, is, in my 
opinion not hit by the Act. 

The article read fairly and as a whole, 
is open to no real objection. It express- 
ed disapprobation of a certain measure 
of the Government with a view to ob- 
tain its alteration by lawful means 
without exciting or attempting to ex- 
cite hatred, contempt or disaffection, 
and what was said in it could not 
possibly tend directly or indirectly to 
bring into contempt or hatred the 
Government established by law in Bri- 
tish India or to excite disaffection to- 
wards^ His Majesty’s Government. In 
the orders complained of in the petition 
before us it was also said in the alter- 
native that the passages tended to in- 
cite the commission of a cognizable of- 
fence involving violence. Of this I do 
not see any indication anywhere in tho 
article. I am therefore of opinion that 
the application should be allowed and 
the orders complained of should be set 
aside. 

Costello, J. — I regret that I have not 
been able to share the views of the 
,other members of the Court. It is to be 
(Observed, at the outset, that in a matter 
of this kind, we are not concerned with 
the intention of the writer. In a pre- 
vious case, in which the same publica- 


tion was concerned, [1932 Cal 745 (l)],^ 
and entitled : \ 

‘ ‘ In the matter of Anandabazar Patrika and' 
Ananda Press and in the matter of an applica- 
tion under S. 23 (Act 23 of 1931) and in the mat- 
ter of Satyendranath Majumdar, petitioner 1, 
and Jagadeeshohandra Mukherji, petioner 2,” 
in the course of the judgment of the 
Court, we said this : 

“ The intention of the writer is a thing which 
we are not entitled to take into account, we are 
concerned with the effect of the words used by 
the writer.'’ 

In my opinion, the question we have 
to consider, in the present instance, is 
what is the effect of the words used in 
the passages complained of. I need 
hardly say that the criterion to be ap- 
plied is that laid down in 22 Bom. 112 
(2), as was pointed out by the learned 
Advocate-General, while he was address- 
ing us in the course of the proceedings. 
He referred us once more to the passage 
at p. 137 of the report of the case of 22 
Bom. 112 (2). In that passage, there isi 
the authority for saying that an offence 
may be constituted where the words' 
used impute to the Government by law 
established in this country a base mo- 
tive. Looking at the article, which ap- 
peared in the Anandabazar Patrika of 
7th September 1933, we find that the 
actual sentence which is set out in the 
order is in these terms : 

“ In brief, what underlies this arrangement 
is, in the language of modern political dictionary 
reprisal." 

The learned Advocate-General says 
that, in order to ascertain what is meant 
by this sentence, one has to look back 
to the opening words of the article. 
They are in these terms : 

“ A statement protesting against the new 
measure of transporting to Andaman Islands 
prisoners punished for political offences has 
been issued by a host of reputed judicial leaders 
and they have requested the Government to 
bring back the prisoners to the jails in India im- 
mediately." 

It follows therefore that the sentence 
complained of is referring to the ques- 
tion of sending political prisoners to the 
Andaman Islands and the sentence, 
taken by itself, would seem to say that 
the measure is in the nature of a repri- 
sal for something which the political 
prisoners or their associates have them- 
.^5?® • ?he other passage referred 

1, In re, Anandabazar Patrika, 1932 Cal 745= 

140 I 0 5=1932 Or 0 754=83 Cr L J 839 
=60 Cal 408 (S B). 

2. Queen-Empress v. Bal Gangadhar Tilak, 

(1897) 22 Bom 112. 
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to in the order of Government, of 9th> 
November is in these terras : 

' “ The retaliatory measures of mediaeval .stern- 
ness which exist are adequate enough for the 
preservation of order and discipline.” 

In the official translation by the tran- 
slator of this Court the epithet “harsh’’ 
appears in front of the adjective “ rela- 
tive ” as applied to the word “measure.” 
1 do not think that this second passage, 
taken by itself, would be objectionable. 
.But it seems to me that the first j^ass- 
age does suggest that the Government is 
acting from oblique and improper mo- 
tives in bringing into operation the 
measure which is commented upon in 
this article. In my opinion, it is very 
difficult to say that if the Government 
acts from any improper motive it is not 
acting from a base motive. It is at that 
stage in the chain of reasoning that I 
think the matter does fall, though per- 
haps only just within the ambit of the 
criterion laid down by Strachey, J., in 
22 Bom. 112 (2). It is argued on behalf 
of the present applicant that this sen- 
tence, which in the offcial translation is 
given at p. 18 of the paper-book and 
reads in this form : 

i“ In fact, the thing underlying this measure 
is ‘ reprisal ’ in the vocabulary of modern states- 
manship ” 

was not in fact a comment on the part 
of the writer, but is merely a continua- 
[iion of the previous part of the para- 
graph, in which he was setting forth the 
^iews of other persons with regard to 
the introduction of the measure com- 
cnented upon. The previous sentence 
reads thus : 

” Some, in order to support the Government 
in this act, said that those revolutionaries, if 
kept in Indian jails, got opportunities for com- 
municating news to and get news from outside 
and it was necessary to deprive them of such op- 
portunities,” 

and then comes the sentence complained 
of. I have not, of course, the advantage 
of being able to read the article in the 
languge in which it was originally writ- 
ten : but, taking this official translation 
to be reasonably accurate, it seems to 
me that this last sentence is not merely 
a quotation of somebody else’s opinion 
as to the reason underlying the mea- 
sure ” of the Government, but is in fact, 
the author’s own comment upon it. 
That point was stressed by the Advocate- 
General in his argument before us. He 
invited us to take the view that this 
sentence was in fact, the author s own 


comixient op the position. I think that 
is .the reasonable view of the matter. 
It is all very well to say that “reprisal’" 
is a word which finds considerable space 
in modern discussions about political 
movements and the relations between 
the Government of one country and the 
Government of another or even between 
the Government of a country and re-^ 
volutionary bodies. I cannot help feel-j 
iug, none the less, that to say that thel 
Government is adopting measures in! 
the nature of reprisals or retaliation 
against any body of persons who arei 
subjects of the country in question or 
against any individual is to say in effect 
that the Government is not merely 
putting inte operation the ordinary 
laws of the land and the normal proce- 
dure of penal administration, but is also 
adopting some extraordinary and im- 
propier means of dealing with the per- 
sons concerned. In those circumstances, 
I have — though with some hesitation — 
come to the conclusion that the article 
does fall within the mischief aimed at 
by S. 4 of the Act of 1931 as amended 
by the amending Act of 1932 and, there- 
fore, this application ought to ho dis- 
missed. 

S. K. Ghose, J. — This is an applica- 
tion under S. 23, Indian Press (Emer- 
gency Powers) Act, 1931 and it is directed, 
against certain orders made under 
Ss.. 10 (l) and 6 (l) of the said Act. 
There is a Bengali vernacular daily news- 
paper called the * Anandabazar," Pat- 
rika, of which petitioner No. 1 is the 
printer, publisher and editor, petitioner 
No. 2 being a registered company. By 
two orders, dated 9th November 1933, 
made under sub-S. (l),S. 10, Indian Press 
(Emergency Powers) ^ct of 1931, it was 
directed that each petitioner should 
forfeit the amount of Rs. 1,000 out of 
the security furnished by them. The 
charge as set forth in the aforesaid 
orders was that, in the issue of the 
newspaper Anandabazar Patrika of Sep- 
tember 7 and 18th October 1933, arti- 
cles containing words of the nature des- 
cribed in sub-S. (l), S. 4 of the Act, the 
objectonable passages of which were 
given in the annexure thereto, were 
published, and that the said passages, 
in the opinion of the Governor- in-Coun- 
eil tended to bring into hatred or con- 
tempt the Government established by 
law in British India, or to excite dis- 
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affectio'ti stewards His Majesty's Govern- 
ment, and also tended to incite to the 
qomroission of any cognizable offence 
involving violence. In this Court, the 
learned Advocate-General, appearing for 
the Crown, has stated that he would 
not press the case with regard to the 
article of 18th October 1933. Accord- 
ingly, the article of 7th September 1933, 
is the only article which is now rele- 
vant to the present proceedings. The 
question is whether the aforesaid order 
can be justified on the basis of the of- 
fending passages which are given in the 
annexure, viz: 

“(1) In brief, what underlies this arrangement 
is, in, (the language of) modern political dic- 
tionary, “reprisal.” (2) The retaliatory measures 
of mediaeval sternness which exist are adequate 
enough for the preservation of order and disci- 
pline.” 

The relevant sections are S. 4, sub- 
S. (l), Cl. (a) of the Act of 1931 and 
S. 16, Cl. (d), Act 23 of 1932, and with 
this should be read the Expln. 2 and 3 
to this section, these being to the same 
effect as those to S. 124-A, I. P. C. 
There is no dispute as to the applica- 
tion of these sections, though the Gov- 
ernment order does not specifically refer 
to the Act of 1932. The learned Ad- 
vocate-General has contended that the 
two offending passages impute base 
motive to, and consequently they seek 
to excite disaffection towards. His 
Majesty’s Government. This argument 
was supported by a reference to the re- 
marks of Strachey, J., in the case of 
22 Bom. 212 (2). The principle of the 
argument need not be disputed. The 
question in a particular case is whether 
the evidence of the words used is suffi- 
cient to show that the imputation of 
base motive is a natural inference, so as 
to justify the conclusion that there is 
an attempt to excite disaffection to- 
wards His Majesty’s Government. The 
two passages, by themselves, do not 
signify anything and they have to be 
taken along with their context. The 
first passage occurs at the end of a 
paragraph in about the middle of the 
article. It runs — in the paper book, 
there being a slight difference in the 
translation: 

“On the contrary, it was noticed that under 
the new provision not only people sentenced to 
transportation and life-imprisonment but also 
those who are sentenced to imprisonment for 

1 8-4: years were sent to Andamans and the 
Government said that only such irresponsible 


and obstinate people, as are of violent character 
and disturb the peace and orderliness of jail at 
every step, were being sent to Andamans. Some 
in order to support the Government in this Act, 
said that these revolutionaries, if kept in Indian 
jails, get opportunities for comniunicabing news 
to and get news from outside and it was neces- 
sary to deprive them of such opportunities. In 
fact, the thing underlying this measure is “re- 
prisal” in the \ocabulary of modern statesman- 
ship.” 

The second passage occurs at the 
beginning of the concluding paragraph 
of the article and it runs thus in the 
paper-book: 

The jails in India are not indeed heaven. The 
harsh retaliative measures of mediaeval period 
that are there are quite sufficient for the main- 
tenance of peace and orderliness. On the top 
of that, the introduction of Andaman-oppression 
is absolutely unnecessary. Wo shall, of course, 
remain silent to-day about the grudge born of 
apprehension of those persons at whose advice 
and instigation the authorities have approved 
of the short-sighted system. The authorities 
have been influenced by the mentality that even 
harder punishment should be given to those ac- 
cused j)ersons who are under sentence passed by 
the Court, on the supposition of the inadequacy 
of that punishment and have opened the Anda- 
man jails. But the leaders requested the Gov- 
ernment to change the arrangement, not only 
because the Goverument have broken the pro- 
mise of their predecessors, that they have also 
expected a favourable consideration of the Gov- 
ernment with a viow-to stopping ot regrettable 
occurrence that was due to the hunger strike. 
Naturally enough the people of this country are 
anxious to learn what the Government of Indit 
say in reply thereto.” 

The article is headed “Transporta- 
tion to Andamans” and the text of the 
article is given in the opening para- 
graph which runs thus: 

“A statement, protesting against the new 
measure of transportation to Andaman islands 
prisoners punished for political offences, has 
been issued by a host of reputed leaders and 
they have requested the Government to bring 
back the prisoners to the jails in India imme- 
diately.” 

The entire article is in supfiort of this 
protest. It amplifies the subject and 
ends up by referring to the fact that, 
“the leaders requested the Government bo change 
the arrangement” 

and stating that, 

“the people of this country are anxious to learn 
what the Government of India has said in reply 
thereto.” 

It does not seem to me that the two 
offending passages, on which the pro- 
ceeding is based, are the only, or even 
the main, argument relating to the 
theme of the article. The second pas- 
sage evidently refers to practices in the 
jails in India and may be a reflection 
on those responsible for the administra 
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tion of the jails, rather than on His 
Majesty’s Government. The first pas- 
sage refers more clearly to the Govern- 
ment as a whole and stress is laid on 
the word ‘‘reprisal” which is quoted in 
JInglish. I do not think it necessary to 
enter upon a research into the question 
of the exact meaning of the word “re- 
prisal” in modern politics, because I 
■feel that the writer himself was doing 
hb more than trying to display a learn- 
ing which he did not possess. Reprisal 
or retaliation ascribed to an act of 
Government may indicate condemna- 
tion of such act, but the point is whe- 
ther it necessarily ascribes a base mo- 
tive. Mr. Bose for the petitioners has 
contended that the writer has used the 
words of the arguments unintelligently, 
without appreciating their true import 
and without any desire to inflame or 
incite any one, far less to excite disaffec- 
tion towards the Government. Read- 
ing the article as a whole, I am dis- 
posed to agree with him. Mere dis- 
approbation, however strongly and 
Sagrantly expressed, does not imply 
bhat the intention was to excite dis- 
iffection. This has been held in seve- 
ral cases, for instance, in the case of 
18 Cal. 253 (3) and it is borne out by 
the express direction in the statute, the 
-explanations to S. 16 of the Act of 
1932. In the present case, there was 
elearly disapprobation of the Govern- 
ment, but the two passages, upon which 
alone the proceeding is now based, 
afford too slight a foundation for the 
cbticliision that they tend to bring into 
hatred or contempt the Government es- 
tablished by la'w in British India, or to 
excite disaffection towards His Majesty’s 
Government, and also tend to incite to 
the comndiSsion of any cognizable of- 
fence invdlvirlg violence. 

I think, therefore, the two orders of 
9th November 1933, made by the 
Governor-in-Council under sub-S. (l), 
S. 10, Ipdian Press (Eniergency Powers) 
Act of 1931 should be set aside. 

Mukerji, Costello and S. K. Ghose, 
JJ .—*The Court by a majority directs 
that the orders' complained of in this 
application be set aside. 

K.S. Application allowed. 

3. Monomohan Ghose v. Emperor, (1910) 38 
Cal 263=8 I C 631=11 Or L J 667. 
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Nasim Ali, J. 

Golam Mws/apAd— Defendant— Appel- 
lant. 

V. 

Hanumandas Mundra — Plaintiffs — 
Respondents. 

Appeal No. 1829 of 1931, Decided on 
7th May 1934, from appellate decree of 
Second Sub-Judge, Midnapore, D/- 24th 
February 1931. 

(a) Appeal — Appellate Court — Credibility 
of witness turning on demeanour— Appellate 
Court can come to different conclusion only 
under exceptional circumstances — But ap- 
pellate Court may differ from trial Court 
under other circumstances. 

When the question arises as to whether one 
witness should be believed rather than another 
and that question turns on the demeanour of the 
witnesses in witness-box, it requires circumstan- 
ces of exceptional character to justify a Court of 
appeal in coming to a different conclusion. But 
there may be other circumstances and facts, quite 
apart from manner and demeanour, which may 
show whether a statement can be believed or not. 
These circumstances and facts may justify the 
appellate Court in differing from the trial Court 
even on a question of fact turning on the ques- 
tion of credibility of witnesses whom the appel- 
late Court has not seen. [P 81 C 1,2] 

(b) Bengal Tenancy Act (1885), S. 87— 
Question of abandonment is largely ques- 
tion of fact — But inference from facts as to 
existence or otherwise of abandonment is 
question of law. 

The question, as to whether there has been 
abandonment of the land by the raiyat, is largely 
and principally a question of fact depending upon 
a number of circumstances to be proved in each 
case. The inference from the facts found, as to 
whether there was abandonment or not, is a 
question of law ; 1928 Cal 891, Foil. [P 82 C 1] 

(c) Bengal Tenancy Act (1885), S. 87 — 
There might be abandonment apart from 
S.87. 

There might be abandonment apart from ; 
S. 87 : 1915 Cal 242, Expl; 1930 Cal 190 and 
1931 Cal 657, Eel on. [P 82 C 2] 

Even if there be no abandonment within the 
moaning of S. 87, an inference of abandonment 
apart from the provisions of that section would 
be legitimate, if it is proved that the entire hold- 
ing has been transferred and that the transferees 
have been put in possession of the whole holder : 
1924 Pat 440, Bef. [P 82 0 2] 

(d) Bengal Tenancy Act (1885), S. 25 — 
Breach of implied condition — It is doubtful 
whether it is ground for ejecting occupancy 
raiyat. 

It is open to doubt whether in view of the ex- 
press provisions laid down in S. 25, the breach of 
an implied condition would be a ground for 
ejecting an occupancy raiyat. [P 83 0 1] 

Bamaprasad Mukherji — for Appel- 
lant. 

Kshiteendranath Basu — for Bespon- 
dents. 
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Judgment. — This is an appeal by the 
•defendant in a suit for recovery of pos- 
session of an occupancy holding on the 
allegation that it has been abandoned 
by the recorded tenant. The case for 
the plaintiff as alleged in the plaint is 
that defendant 3 was the original occu- 
pancy raiyat in respect of the land in 
suit, that defendants 1 and 2 are now in 
possession of this entire holding on the 
basis of purchase, and that defendant 3 
is not in possession of any portion of the 
holding. It is on these allegations that 
the plaintiff’ wanted khas possession of 
the land. Defendant 1, who contested 
the suit, resisted the plaintiff’s claim on 
the ground that the original tenant, that 
is defendant 3, was still in possession of 
^ portion of the land, that there was 
not a transfer of the entire holding, in- 
asmuch as the purchase of defendant 2 
was only a benami purchase and was for 
tthe benefit of defendant 3. Defendant 
2 and 3 did not appear and contest the 
plaintiff’s claim. The trial Court held 
that defendant 3 was in possession of a 
portion of the holding and that defen- 
<lant 3 never repudiated his liability to 
pay rent. The trial Court was further 
of opinion that the sale, at which defen- 
dant 2 purchased, was a collusive affair. 
In this view of the matter, the trial 
Court dismissed the plaintiff’s claim for 
tkhas possession. On appeal, the lower 
appellate Court has held that the entire 
holding has been transferred and that 
•defendant 3 is not in possession of any 
portion of the holding. On these find- 
ings the lower appellate Court came to 
lihe conclusion that the entire holding 
ihad been abandoned by the original 
itenant. In the result, the lower appel- 
late Court has decreed the plaintiff’s 
*suit. Hence the present appeal by de- 
fendant 1. 

The first contention of Mr. Mukerji, 
appearing on behalf of the appellant, is 
that the finding of the lower appellate 
Court about defendant 3’s possession is 
not a propbr finding, inasmuch as, re- 
versing the finding of the trial Court, 
the learned Judge has overlooked the 
principle, that when the question arises 
-as to whether one witness should be 
believed rather than another and that 
•question turns on the demeanour of wit- 
nesses in the witness-box, it requires 
oircumstances of exceptional character 
ito justify a Court of appeal in coming to 
1935 C/ll & 12 


a different conclusion. It is urged by 
the learned advocate that the trial 
Court, in view of the demeanour of the 
plaintiff’s gomasta in the witness box, 
disbelieved him and believed the evi- 
dence of defendant 1, as the latter ap- 
peared to him to have deposed in a very 
straight-forward manner. It is conten- 
ded that the lower appellace Court 
however in believing the plaintiff’s 
gomasta and in disbelieving defendant 1 
has not at all taken into consideration 
the impression, which these witnesses 
made on the trial Court* by their demea- 
nour in the witness-box. There can be 
no doubt that, when a Court has got to 
deal with a pure question of credibility 
of witnesses, great weight ought neces- 
sarily to be given to the judgment of 
the Judge, who saw the witnesses. But 
there may be other circumstances and 
facts, quite apart from manner and 
demeanour, which may show whether a 
statement can be believed or not. These 
circumstances and facts may justify the 
appellate Court in differing from the 
trial Court even on a question of fact 
turning on the question of credibility of 
witnesses whom the appellate Court has 
not seen : see (1898) 1 Ch. 704 (l). It 
appears that the lower appellate Court 
disbelieved the evidence of defendant 1 
about the residence of defendant 3 on a 
portion of the holding, mainly relying 
upon the record-of-rights, \vhich shows 
that there is no homestead land in the 
holding. The lower appellate Court 
also relied upon another circumstance, 
namely, that, in the written statement, 
the story about the residence of defen- 
dant 3 on a portion of the holding was 
not specifically mentioned. There is 
therefore no substance in this conten- 
tion. 

It is next urged by the learned advo- 
cate in support of the appeal that the 
facts found by the lower appellate Court 
do not amount to abandonment and con- 
sequently the plaintiff* is not entitled to 
khas possession. It may be pointed out, 
at the outset, that there is no finding in 
this case that there has been repudia- 
tion by defendant 3. It has not found 
also that there has been any abandon- 
ment within the meaning of S. 87, Ben. 
Ten. Act. The lower appellate Court 
has decreed the suit only on the ground 

1. Coghlan v. Cumberland, (1898) 1 Ch 704= 
67 L J Ch 402=78 L T 540. 
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that the holding has been abandoned by 
the original raiyat. Now the question 
is whether this finding can be challenged 
in Second Appeal. There can be no 
doubt that the question, as to whether 
there has been abandonment of the land 
by the raiyat, is largely and principally 
a question of fact depending upon a 
number of circumstances to be proved in 
each case: see 20 I C 198 (2) and 1926 
Oal. 751 (3). It is no doubt true that 
Mitter, J., observed in the case of 1929 Oal. 
120 (4) that the question of abandonment 
is a question of fact and that the find- 
ing about abandonment is binding in 
Second Appeal. But, in the case of 1928 
Cal. 891 (5), a Division Bench of this 
Court has observed that the inference 
from the facts found, as to whether 
there was abandonment or not, is a ques- 
tion of law. In view of the decision of 
this Court, I am not prepared to dismiss 
this appeal on the ground that it is con- 
cluded by finding of fact. 

The next question for determination 
then is whether the facts found by the 
lower appellate Court amount to an ab- 
andonment in law. In the case of 1915 
Cal. 242 (6), the propositions laid down 
by the Full Bench are in these terms: 

Where the transfer is a sale of the whole hold- 
ing, the landlord, in the absence of his consent, 
is ordinarily entitled to enter on the holding ; 
but where the transfer is of a part only of the 
holding, or not by way of sale, the landlord, 
though he has not consented, is not ordinarily 
entitled to recover possession of the holding, un- 
less there has been (a) an abandonment within 
the meaning of S. 87, Ben. Ten. Act, or (b) a re- 
linquishment of the holding, or (c) a repudiation 
of the tenancy. 

It has been found that, in this case, 
there has been a transfer of the entire 
holding. Consequently, the landlord is 
ordinarily entitled to enter on the land. 
Mr. Mukerji, on the authority of the 
decision in the case of 1924 Cal. 900 (7) 
however contends that the use of the 
word “ordinarily’' in the proposition 
laid down by the Full Bench indicates 
that: 

2. MoDohar Pal v. Ananta Moyee Dassee, 

(1913) 20 I 0 198. 

3. Moharamdi v. Asmat, 1926 Cal 751=91 I C 

493. 

4. Aminaddin Sheikh v. Chandranath Sen, 

1929 Cal 120=114 I C 163. 

5. Aswini Kumar v. Har Kumar, 1928 Cal 891 

=114 I C 482. 

6. Dayamayi v. Ananda Mohan Eoy, 1915 Cal 

242=27 I C 61=42 Cal 172 (P B). 

7. Romesh Chandra Mitra v. Daiba Charan 

Das, 1924 Cal 900=78 I C 497. 
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^‘the circumstances mentioned in each branch 
are being regarded as evidence of, or as import- 
ing reference to, some higher, more precise or 
more ultimate test.” 

His further contention is that this- 
ultimate test must be the same in both 
the branches of the proposition. It is 
clear from the second part of the pro- 
position that the ultimate test is (a) an 
abandonment within the meaning of 
S. 87, Ben. Ten. Act, (b) a relinquish- 
ment of the holding, or (c) a repudiation 
of the tanancy. But the question as to 
whether that is also the ultimate test in 
the first branch of the proposition is 
not free from difficulty. The first branch 
of the proposition laid down by the 
Full Bench does not expressly state 
what the ultimate test is. Prior to 1915 
Cal. 242 (6), it was settled, on good 
authority, that S. 87, Ben. Ten. Act, did’ 
not prescribe the only mode in which 
the holding could be abandoned. It is 
not very clear whether the decision in 
1915 Cal. 242 (6) affects these decisions 
prior to the decision of that case. In, 
the absence of any clear indication in 
the judgment of the Full Bench, I am 
not prepared to say that the view, 
which was taken by this Court prior to 
the decision of the Full Bench, namely, 
that there might be abandonment apart 
from S. 87, Ben. Ten. Act, must be taken 
now as wrong. I am fortified in this 
view of the matter by two recent deci- 
sions of this Court, viz., 1930 Cal 190 (8) 
and 1931 Cal. 657 (9). In the last men- 
tioned case, Suhrawardy, J., refrained 
from using the word “abandonment” 
and used the word “relinquishment”. In 
that case, the holding in question con- 
tained some undivided parcels of land 
and therefore could not be considered asr 
a holding as contemplated by the Bengal 
Tenancy Act before the amendment of 
1928. Consequently the question was- 
whether the landlord is entitled to re- 
enter when the whole of this tenancy 
was transferred, though it was not a 
holding within the meaning of S. 87, 
Ben. Ten. Act. The learned Judges held 
that the landlord was entitled to re- 
enter. It was observed in that case that 
S. 87, Ben. Ten. Act, was not exhaustive 
and that there might be abandonment 

8. Baikuntha Chandra Nag v. Chandra NatK 

Bondopadhya, 1930 Cal 190=123 I C 649. 

9. Abdul Majid Bhuiya v. Ali Mia, 1931 Cal 

667=132 I C 898=68 Cal 869. 
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apart from the provisions'of that section. 
The decision was based on two grounds, 
namely, (l) that the right of the land- 
lord to re-enter, when his land remained 
unoccupied or is in the occupation of a 
trespasser (the transferee of a non- 
transferable tenancy is a trespasser), is a 
right which is conferred upon the land- 
lord under the general law, and (2) that 
the transfer of a non-transferable oc- 
cupancy holding is the breach of an im- 
plied condition of a tenancy, namely, 
that the tenant would have no right to 
transfer and consequently on account 
of this breach of the implied condition 
the landlord is entitled to eject. It is 
however open to doubt whether, in view 
of the express provisions laid down in 
S. 25, Ben. Ten. Act, the breach of an 
implied condition would be a ground for 
ejecting an occupancy raiyat. Eject- 
ment for breach of an implied condition 
has always been limited to cases where 
there had been estoppel by record or 
where there had been an attempt by the 
tenant to assert a title paramount to 
the landlord either in himself or in a 
third person, [see 1924 Cal. 900 (7)]. 
In fact, if that was the intention of the 
legislature that, apart from the provi- 
sions of S. 25, Ben. Ten. Act, the land- 
lord would have the right to eject an 
occupancy raiyat for breach of an im- 
plied condition, the legislature would 
have said so expressly. 

As pointed out above, in view of the 
vabove decisions of the Division Bench of 
this Court, I am not prepared to say 
that the ultimate test in the first branch 
of the proposition laid down by the Pull 
Bench is restricted only to an abandon- 
ment within the meaning of S. 87, Ben. 
Ten. Act. 

It is no doubt arguable that, in 
view of the ultimate test indicated in 
the second branch of the proposition 
laid down by the Pull Bench, it is no 
longer open to contend that the ultimate 
test would be different, so far as the first 
branch of the proposition is concerned. 
But, as already observed, in view of the 
recent decisions of this Court, I am not 
prepared to hold that there cannot be 
an abandonment apart from the provi- 
sions of S. 87, Ben. Ten. Act. What 
then are the facts, which must be pro- 
ved to show that there had been an 
abandonment apart from the provision- 


of S. 87 ? In the case of 1924 Pat 440 
(10), Dawson Miller, C. J., observed as 
follows: 

I agree that, apart from S. 87, Ben. Ten. Act^ ' 
there may be an abandonment of a holding but 
I consider that in such a case it must be proved 
either that the tenant has transferred his whole 
interest in the property and ceased to take any 
further interest therein as for example by a sale 
of the whole property or that he has abandoned 
the right to retake possession in future or has 
either left the village without any intention of 
returning or done some other act which would 
clearly indicate that he no longer retained the 
spes recuperandi. 

Again in the case of 93 I. C. 86 (ll), a 
Division Bench of this Court has made 
the following observation: 

It is not necessary to prove as a fact that the 
holding has been abandoned but it is a direct 
inference from the fact that the entire holding 
was sold and possession given to the predecessor. 

In other words, even if there be no 
abandonment within the meaning of 
S. 87, an inference of abandonment apart 
from the provisions of that section 
would be legitimate, if it is proved that 
the entire holding has been transferred 
and that the transferees have been put 
in possession of the whole holding. This 
view can be supported on the principle 
that, after the entire holding has been 
transferred and the transferee has been 
put into possession, it becomes the khas 
land of the zemindar and the zemindar 
is therefore entitled to re-enter. See 
21 I. C. 544 (12). 

Now, from the facts found by the 
lower appellate Court, it is clear that 
the original defendant 3 is no longer in 
possession of any portion of the holding 
and that the entire holding has been 
transferred. In these circumstances, the 
lower appellate Court was right in hold- 
ing that the holding had been abandon- 
ed by the original raiyat before the in- 
stitution of the suit. 

The result therefore is that the ap- 
peal is dismissed with costs. 

K.S. Appeal dismissed. 


10. Ram Lai Mandar v. Kuldip Narayan 

Tewari, 1924 Pat 440=76 I 0 841=3 Pat 
126. 

11. Prosonna Kumar De v. Ananda Chandra 

Bhattacherjee, (1926) 93 1 0 86. 

12. Pran Krishna Saha v. Mukta Sundari 

Dassya, (1913) 21 I C 544. 
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Costello and Lort-Williams, JJ. 

Ahamed Mahammad Paruk — Appel- 
lant. 

V. 

Praphullanath Tagore — Respondent. 

Appeal No. 113 of 1933, Decided on 
7th May 1934, from original order in 
Insolvency Suit No. 130 of 1930, 

(a) Insolvency — Petitioning creditor in- 
advertently omitting to include security 
Proceedings need not be wholly set aside. 

If the petitioning creditor inadvertently, and 
not deliberately omits to include or mention a 
security, it is not right that the proceedings 
should be wholly set aside. [P 88 C 1] 

(b) Presidency Towns Insolvency Act (3 of 
1909), S. 13 (6) — Proceedings for ‘postpone- 
ment of question as to existence or otherwise 
of debt — Conditional adjudication order 
need not necessarily be added to order for 
furnishing security. 

It was never contemplated by Sub-S. (G) of 
8. 13, Presidency Towns Insolvency Act, that a 
conditional adjudication order should be added, 
by way of sanction, to an order for furnishing 
security in connexion with postponement of 
determination of the question as to whether or 
not there was a debt. [P 8G 0 1] 

Page and Clough^-lor Appellant. 

S, N. Barter jee and I. P. Mukherji — 
for Respondent. 

Costello, J. — This is an appeal against 
a judgment of Panckridge, J., dated 22nd 
August 1933. That judgment was given 
by the learned Judge vihen exercising 
the Insolvency Jurisdiction of this Court 
and in connexion with a petition for 
adjudication, presented by one Praphul- 
lanath Tagore against Ahamed Maham- 
mad Paruk. The petition set out that 
Paruk was justly and truly indebted to 
the petitioner to the extent of Rupees 
1,05,647-15-9, being the total amount of 
several decrees which had been obtained 
by the petitioner in a number of suits, 
particulars of which are set forth in 
j)ara. 2 of the petition. The petition 
alleged that within three months of the 
date of the presentation of the petition, 
Paruk had committed certain acts of 
insolvency. They are set forth in this 
form : 

(a) that in execution of the decree obtained by 
me against the said Ahamed Mahammad Paruk 
and others for Rs. 10,270-1-9, in Bent Suit No. 2 
of 1932, in the Court of the First Subordinate 
Judge of Faridpur, which was subsequently 
transmitted to this Court for execution and 
numbered as Execution Case No. 18 of 1933, the 
said premises No. 22, Canning Street, Calcutta, 
belonging to the said Ahamed Mahammad Paruk 
were attached on 11th May 1933, and his Motor ' 
Car No. 24843 was attached on 12th May 1933, 
and these attachments are still subsisting. 


(b) that the decree obtained by me in Rent 
Suit No. 12 of 1932, against the said Ahamed 
Mahammad Paruk and others in the Court of 
the First Subordinate Judge of Backerganj, was 
executed and numbered as Execution Case No. 9 
of 1933 of that Court, and, in the said execu- 
tion, taluk named Idrak comprised in touzi 
No. 813 and taluks comprised in touzi Nos. 4587 
and 4688 of the Backerganj Collectorate, belong- 
ing to the said Ahamed Mahammad Paruk and 
others were attached on 2nd, 3rd, 4th, 6th, 6th, 
7th, 8th and 9th April 1933, and the attachment 
is still subsisting. 

The act of Insolvency on which the 
petitioning creditor based his petition, 
was that the properties of the debtor 
had been attached for a period of not 
less than twenty-one days in execution 
of decrees of the Court for the payment 
of money. That is the act of insolvency 
described in S. 9, sub-S. (e). Presidency- 
towns Insolvency Act. There seems to 
be no dispute as regards the fact of the 
attachment. The answer set up by 
Paruk is contained in an affidavit, dated 
11th August 1933. In para. 3 of that 
affidavit, he totally denied that he was 
indebted to Praphullanath Tagore in the 
sum of Rs 1,05,647-15-9 being the total 
amount of decrees sot forth in para. 2 
of the petition. He then proceeded to 
state that the suits were false suits filed 
against him, and that ex parte decrees 
were obtained without his knowledge, 
fraudulently, in conspiracy and in collu- 
sion with one Maulvi Mahammad Fazlul 
Karim. The appellant had been denying 
that the money was payable to the 
petitioner immediately. Put shortly, 
the petition was that Paruk was setting 
up that all the decrees obtained by 
Tagore were obtained by him fraudu- 
lently and that, consequently, they were 
invalid, and there were no debts due 
from him to the petitioning creditor, and 
so there was nothing on which the peti- 
tion could rightly be founded. The 
learned Judge, at the hearing of the 
petition, having expressed himself satis- 
fied as to the fact of attachment, stated: 

“The situation is however complicated by the 
fact that debtor has instituted suits to set aside 
the rent decrees on various grounds. He has 
obtained injunctions, restraining the petitioning 
creditor from further proceeding with the execu- 
tion of those decrees in respect of which the 
attachments have been effected.’* 

It appears therefore that the debtor 
had in fact instituted a number of suits 
attacking the decrees which had been 
obtained against him by the petitioning 
creditor; and with regard to those decrees 
which were used for the purpose of cons- 
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tituting acts of insolvency, it is said that 
he had given security, no doubt for the 
full amount which had been ordered to 
be paid under those decrees. We are 
now informed that, with regard to one 
of them, the suit which was instituted 
for setting it aside, has been heard and 
dismissed with the result that the decree 
in effect has been confirmed. Seeing 
that the debtor put into Court a sum of 
Es. 10,000 which is sufficient to cover 
the amount of the decree, it may well be 
argued, so far as that decree is concerned, 
that there is no existing debt, though 
the authorities go to show that, generally 
speaking, it is not sufficient to say that 
the debtor is in a position to pay the 
debt but he must show that he will 
immediately pay the debt, if he wishes 
to be in a position to say that there is a 
security by which he is able to discharge 
that particular debt. One would think 
that the right view of the matter is that, 
so long as a decree is subsisting, there 
will necessarily be a debt, unless of 
course means have been provided for 
discharging the particular decree. The 
learned Judge in his judgment says : 

“I must attach some importance to the fact 
that the debtor has taken steps to challenge all 
the decrees. I must also give weight to the fact 
that, although the attachment prima facie cons- 
titutes an act of insolveny, yet the petitioning 
creditor has been restrained from further pro- 
ceeding with the execution of those particular 
decrees, obviously because, as the result of the 
suit, it may turn out that the petitioning credi- 
tor has no claim to the amount of the decree. 

[As regards one other decree it has 
been said that the matter has also al- 
ready been adjudicated upon but, with 
regard to that, we have no precise in- 
formation before us.] Having taken 
that view, the learned Judge proceeded 
to to make an order. He says : 

I think that all things being considered 
the fairest order to make is an order for stay 
under S. 13, sub-S. (6), Presidency-towns Insol- 
vency Act. As a condition of that stay, the 
debtor must furnish security, to the satisfaction 
of the Registar, in the sum of Rs. 10,000 within 
a month. Costs reserved. In default of such 
security being furnished there will be an order 
of adjudication and the petitioning creditor will 
add his costs to his claim. 

Against that order the debtor has ap- 
pealed and the matter is now before us. 

Two points have been argued by Mr. 
Page : first of all, he urged that the 
latter part of the order is such that it 
was not within the power of the learned 
Judge to make, that is to say, Mr. Page 
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was arguing that the matter did not 
properly fall within the purview of sub- 
S. (6) of S. 13. That sub-section says 
this : 

Where the debtor appears on the petition and 
denies 'that he is indebted to the petitioner, or 
that he is indebted to such an amount as would 
justify the petitioner in presenting a petition 
against him, the Court, on such security (if any) 
being given as the Court may require for pay- 
ment to the petitioner of any debt which may 
be established against the debtor in due course 
of law, and of the costs of establishing the debt, 
may, instead of dismissing the petition, stay all 
proceedings on the petition for such time as 
may be required for trial of the question relating 
to the debt. 

Mr. Pago has conceded that the first 
part of the order made by the learned 
Judge is unexceptionable. But he says 
that there should have been no order 
providing for adjudication in the event 
of the debtor not complying with the 
condition of stay given in the first part 
of the order. It is to be observed that 
obviously sub-S. (6), S. 13 contemplates 
that there may be a stay for a period 
and that after that the question shall 
be tried out as to whether or not there 
was such a debt as would found a peti- 
tion in insolvency. It may be that, in 
the circumstances of the case, the 
learned Judge had justification to post- 
pone the final determination of the 
matter rather than dismiss the petition. 
The debtor had denied the debts because 
he said that the decrees were invalid by 
reason of fraud on the part of the plain- 
tiff in the suits. But. obviously, unless 
and until the decrees are set aside, they 
must be taken to fie good in law. It 
may be that it would be reasonable to 
postpone the question whether or not the 
debtor ought to be adjudicated insolvent 
until after the question of the validity 
of the various decrees has been heard 
and determined 

Mr. Banerjee pointed out to us that 
that question had been determined, in 
the Court of first instance, in Suit No. 2 
of 1932. But he has also pointed out 
that as regards one of the decrees, 
namely, in Suit No. 1 of 1933 of the 
Court of the First Subordinate Judge, 
Backerganj, its validity has never been 
seriously challenged, but, on the con- 
trary, it appears from what is stated in 
Para. 6 of the affidavit of Ramendra- 
nath Basu, dated 14th August 1933, as 
set out on p. 9 of the paper-book, that the 
debtor made certain statements in con- 
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nection with execution proceedings, in 
the Court of Small Causes of this city, 
which would indicate that he recognized 
the debt under that decree. So far as 
that decree is concerned, it must, I 
think, be taken as binding on him.* 

As regards the debts in the form of 
decrees, which the debtor is still chal- 
lenging, we are of opinion that the right 
form of the order to be made, when the 
provisions of sub-S. (6) are being called 
into operation, is the form of order 
which was indicated in the case of 34 
Bom. L, E. 1436 (l). In that case the 
respondents, who had been the petition- 
ing creditors, had obtained a decree 
with costs against the appellant 
in the appeal Court. The appel- 
lant appealed to the Privy Council 
against the decree. The respondents 
attached certain property of the 
appellant for their taxed costs, but 
satisfaction not having been made with- 
in the usual period they filed an insol- 
vency petition against the appellant 
and got an ex parte order of adjudica- 
tion under Ss. 9 (e) and 10, Presidency 
Towns Insolvency Act, 1909. The ap- 
pellant applied for a discharge of the 
adjudication order, contending that the 
order should not have been made pend- 
ing his appeal to the Privy Council, but 
the Commissioner in Insolvency refused 
to discharge the order. There was an 
appeal from him which came before the 
Bombay High Court, in its appellate 
jurisdiction, and it was there held that 
the order ought to be discharged and 
that the proper order to be made in the 
circumstances of the case was one stay- 
ing the insolvency petition generally, 
with ‘'liberty to apply,” provided ade- 
quate security was given by the alleged 
insolvent. The actual provision in sub- 
St (6), S. 13 contemplates that there 
should be a stay for such period as may 
be necessary for the determination of 
the other matters in issue between the 
parties and that ultimately there shall 
De a trial on the question relating to the 
debt. We are clearly of opinion there- 
fore that the order made by the .learned 
Judge cannot be supported and it must 
be set aside. By reason of another point 
taken by Mr. Page, we think that the 
whole order should be set aside 
and not merely altered by excising that 

I* Eustomji Ardeshir Cooper v, Madhavji Damo- 
dar, (1928) 34 Bom L R 1436. 
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part of it w^hich directs conditional ad-^ 
judication. 

The other point taken by Mr. Page is 
that the petition itself, on which these 
proceedings were founded, is bad, and 
therefore no order involving adjudica- 
tion could in any case be made. The 
point relied upon by Mr. Page is that 
S. 12, Presidency Towns Insolvency Act, 
sets out the conditions upon which a 
creditor can make a petition and in sub- 
S. (2), S. 12, it is enacted that: 

If the petitioning creditor is a secured credi- 
tor, he shall in his petition either state that he 
is willing to relinquish his security for the bene- 
fit of the creditors in the event of the debtor 
being adjudged insolvent or give an estimate of 
the value of the security. In the latter case, he 
may be admitted as a petitioning creditor to the 
extent of the balance of the debt due to him 
after deducting the value so estimated in the 
same way as if he were an unsecured creditor.” 

The object of that sub-section is of 
course this: The creditor cannot have 
it both ways. He has got his security. 
He must therefore use it to discharge 
the debt either wholly or pro tanto ac- 
cording to the value of the security or 
he must relinquish it. If he retains his 
security and uses it to discharge his 
debt as far as the security goes then it 
there is any balance remaining unsatis- 
fied he can use that to constitute a debt 
for the amount of the deficit for the 
purpose of founding proceedings in in- 
solvency. In the present case Mr. Page 
has taken exception to the statement in 
para. 3 of the petition. The petitioning 
creditor, Praphullanath Tagore there 
said this: 

” I do not, nor does any person on my behalf, 
hold any security on the said debtor’s estate or 
any part thereof for the payment thereof. That 
the said money is payable to me immediately.” 

That, says Mr. Page, is an incorrect 
statement and for the reason that the 
suits or the decrees which constitute 
the debt upon which the petition was 
founded are described as “rent suits,” or 
at any rate, the particular suits in con- 
nexion with which the attachment re- 
lied upon took place, are described as 
“rent suit.” Admittedly all the suits 
were, in fact for the recovery of arrears 
of rent. Indeed I find in the list set 
out in para. 2 that the heading of the 
first column is “rent suit.” Then fol- 
lows the numbers of the respective suits 
and the year in which they were in- 
stituted. The petitioning creditor was 
the landlord who was suing one of his 
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tenants or a number of co-tenants for 
rent. S. 65, Bengal Tenancy Act, applies 
to holdings in respect of which the suits 
were brought. S. 65 provides; 

“ Where a tenant is a permanent tenure-hold- 
•er, a raiyat holding at fixed rates or an occu- 
pancy raiyat, he shall not be liable to ejectment 
lor arrears of rent, but his tenure or holding 
«hall be liable to sale in execution of a decree for 
for the rent thereof and the rent shall be a first 
charge thereon.*’ t 

By virtue of the provisions of that 
■section, Mr. Page has argued that Pra- 
phullanath Tagore is a secured creditor, 
:as regards the debts upon which he is 
bringing the insolvency proceedings, be- 
cause in S. 2, sub-S, Presidency 
Towns Insolvency Act, ‘secured credi- 
tor’* is described as including ‘a land- 
lord who under any enactment for the 
time being in force has a charge on land 
ior the rent of that land.*’ Mr. Page 
says that the petitioner is a landlord 
-and he has a statutory charge on the 
property for the rent. He is therefore 
a secured a creditor and must comply 
'With the provision of sub-S. (2), S. 12. 

It seems clear that that has not been 
^done. It has been argued by Mr. Ba- 
Tierjee and various authorities have been 
(placed before us in support of the con- 
itention that in this particular instance 
the landlord is not a secured creditor, 
in that he has no security because of 
the fact that he has lost, or at any rate 
/become disentitled to avail himself of 
:the effect of S. 65, Bengal Tenancy Act, 
\for the reason that Praphullanath Ta- 
gore, as regards some of his suits, at any 
Tate, did not make all the cosharer te- 
nants defendants, but merely picked out 
the present appellant and sought to 
make him solely liable for the whole 
Tents due. Tt is to be observed, however 
that, as regards Suit No. 12 of 1932, it is 
stated in para. 4 of the petition, which 
I have already read, that the decree 
was obtained against Paruk and others, 
and Mr. Page has informed us that it 
-appears from the record that there were 
in fact a number of (defendants in some 
of the suits at any rate. This does in- 
deed seem to be the case from a state- 
ment, made in para. 6 of the aflSdavit of 
Eamendranath Basu. It appears that 
in making the application to the Court 
of Small Causes, Calcutta in connexion 
with the execution proceedings relating 
to Suit No. 1 of 1933, in the Court of 
;the Subordinate Judge of Backerganj, 
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Paruk said that there were seve- 
ral other defendants but the plaintiff 
had chosen to execute the decree against 
him alone by transferring the, decree to 
this Court. 

It would therefore seem that there 
was considerable doubt as to whether 
or not in all or any of the suits, the 
plaintiff has in fact lost his right under 
S. 65 by reason of his not having im- 
pleaded all the co-sharer tenants in what 
he himself described as the rent suits. 
If they were properly described as rent 
suits, it may well be that the plaintiff 
had indeed a remedy under S. 65, Ben. 
Ten. Act, and so it would not be correct 
for him to say that he had no security. 
In connexion with this point we were 
referred to the correspondence passing 
between the solicitors of the parties and 
particularly to a letter which was writ- 
ten by the present appellant’s solicitors 
on 3rd May 1933. In course of that 
letter the solicitors said : 

‘‘our client ^does not appreciate the nervous 
anxiety on your client’s part when your client 
has got as security the property in respect 
whereof the rent is due to your client.” 

That clearly was a definite statemeny 
indicating that the view of Paruk was 
that the plaintiff as landlord had gos 
security by reason of the provisions ot 
S. 65, Ben. Ten. Act. In reply to that 
letter of 3rd May 1933, the respondent’s 
solicitors wrote a letter, dated 8th May 
1933, wherein in no way, did they chal- 
lenge the assertion of the other side^ 
Mr. Page relied upon the case of 10 Ch^ 
D. 681 (2), where Sir George Jessel,M.Il.‘* 
at p. 689, says: * 

“The rule in bankruptcy requires the judicial 
authority in bankruptcy — the Registrar or the 
Judge, as the case may be — before he adjudicates’a 
man a bankrupt, to see that there is a proper un- 
secured debt in the manner I have explained. 
But if the .adjudication is made without this 
being looked into, the only result is that the adju- 
cation is bad, and you may set it aside in due 
time. It does not deprive the petitioning credi- 
tor of anything that I am aware of, and you 
must carefully distinguish between the notion 
of forfeiture and the decisions on the doctrine of 
election in bankruptcy which relate to a totally 
different subject.” 

But I would point out that this passage 
in the judgment of Sir George Jessel has 
been strongly commented upon in 2 
K.B. 109 (3), the headnote of which says 
that : 

2. Moor V. Anglo-Italian Bank, (1879) 10 Ch D 

681=27 W R 652=40 L T 620. 

3. In re, A Debtor, (1922) 2 KB 109. 
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Where a petitioning creditor had inadvertently 
omitted to mention in his petition a security 
which he in fact held, but which had been 
givep many years ago in respect of another 
matter, and was admittedly valueless : 

Held : that a receiving order made upon the 
petition was not invalidated by the omission, 
inasmuch as the Court had power to amend the 
petition even after the making of the receiving 
order. 

Lord Sterndale, M. R, in that case 
said: 

This case does not present any merits I do 
not know whether I may deal with a dictum of 
so great an authority asJessel, K. R., and say 
I am sorry to see such a technical objection 
raised on the strength of that dictum. The 
petitioning creditors in their petition omitted to 
mention a security which had been given 15 
years ago in respect of another matter altogether, 
which did however in form cover this particular 
debt. It was a matter of no importance, but, as 
the receiving order was made without this secu- 
rity having been mentioned in the petition, it is 
said that the receiving order is bad. 

He goes on to say that the objection 
■was founded upon a dictum of jessel, 
M. R., in (1879) 10 Ch. D. 681 (2), where 
he says 

“in the next place, I am not aware of any rule 
in bankruptcy that forfeits the petitioning cre- 
ditor’s debt.” 

Later on, Lord Sterndale continued: 

It is said that that dictum goes to this : that 
if any security be omitted although of no im- 
portance or value, any order or proceeding on 
the petition is bad. If the learned Master of the 
Rolls meant his statement to extend to that, I 
think, with the greatest respect that one must 
always have for any dictum of Sir George Jessel, 
that it went too far. But it seems to mo that 
he never intended it to go so far. The question 
is, suppose there were an omission of something 
of no value, something not affecting the matter 
in any way, does that make the receiving order 
altogether bad ? I think that in a case like that 
Sir George Jessel would himself have said “No, 
my dictum was never intended to go so far as 
that.” 

I respectfully adopt all that Lord 
Sterndale said, and I agree that if the 
position was that the petitioning creditor 
inadvertently, and not deliberately, 
omitted to include or mention a security 
it might not be right that the proceed- 
ings should be wholly set aside. In the 
present case however no application has 
been made before us for the amendment 
of the petition. On the contrary, Mr. 
Banerjee says that the petition is correct 
as it stands. It is either correct or it is 
very much incorrect. It may well be 
that the petitioning creditor, as landlord, 
has a security which covers the whole of 
the debts due to him. On the other hand 
he may have lost that security, either as 
regards all the decrees or as regards 
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some of them as he has not made all the 
persons concerned, parties to the pro- 
ceedings. The main question for us is 
whether or not the entire order should 
be set aside. There is no doubt that the 
question of whether there is a debt haa 
been left open by Panckridge, J., and up* 
to now there is no definite finding upon it. 

We have come to the conclusion there- 
fore that we should set aside the order 
in its entirety, not only because it was. 
never contemplated by sub-S. (6), S. 13,, 
Presidency-towns Insolvency Act, that a. 
conditional adjudication order should be 
added, by way of sanction, to an order 
for furnishing security in connexion with. 
the postponement of the determination o£ 
the question as to whether or not there^ 
was a debt but also because we think 
that the whole of these proceedings may 
be bad from the start by reason of the^ 
statement in the petition as to the peti- 
tioner’s position touching the matter ofi 
security for the debts due. Having set. 
aside the order, we direct that the matter 
go back to the Judge exercising the. 
Insolvency Jurisdiction, so that he may 
come to a finding first of all as to whe- 
ther the petition is in proper shape,, 
particularly having regard to the state- 
ments contained in para. 3 and, secondly,, 
as to whether there are any existing 
debts upon which an application for ad- 
judication can properly be based. The- 
learned Judge will, of course, at the* 
same time, come to a finding as to whe- 
ther the acts of insolvency as alleged are 
sufficient. It will then be for him either 
to make an order for adjudication or ta 
dismiss the petition. There was a cross- 
objection on the part of the petitioning 
creditor asking that this order should be- 
set aside and an order of adjudication’ 
should be made forthwith by this Court. 
As regards that, the petitioning creditor- 
has failed to satisfy us and the cross- 
objection is dismissed 

We think therefore that the right, 
order to make as to costs is that each, 
party should bear his own costs through- 
out. 

Lort-Williams, J . — I agree. 

K.s. Order accordingly .. 
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Guha and M. C. Chose, JJ. 

Parthasarathi Bay — Auction-purcha- 
ser — Appellant. 

V. 

Ahindra Nath Bay and others — Ees- 
pondents. 

Appeal No. 498 of 1930, Decided on 
29th June 1932, from appellate order of 
Dist. Judge, Midnapore, D/- 3rd July 
1930. 

(a) Bengal Tenancy Act (1885), S. 173 — 
Application to set aside sale under S. 173 
mvolves question relating to execution and 
S. 47, Civil P. C., applies — Civil P.C. (1908), 

5. 47. 

An appjication by judgment-debtor to set aside 
a sale under B. 173, Ben. Ten. Act, involves a 
question relating to the execution and satisfac- 
tion of the decree, as between the parties to the 
suit. S. 47, Civil 1?. C., is applicable in such a 
case and an appeal and second appeal are com- 
petent. [P S9 C 2] 

"^(b) Bengal Tenancy Act (1885), S. 173 — 
Application under — Applicant is entitled to 
benefit of Limitation Act, S. 18. 

Where the auction purchaser, against whom 
the application for setting aside the sale under 

6. 173 is directed, along with some of the judg- 

ment-debtors, is guilty of fraud, the applicants 
can avail themselves of the provisions contained 
in S. 18, Limitation Act . 17 Cal 769, Bel on, 

[P 90 C 1] 

Manmathanath Bay and Surjya Ku- 
mar Aich — for Appellant. 

Amarendra Nath Bose and Pulin Be- 
hary Das — for Kespondents. 

Judgment. This appeal is directed 
against the decision of the learned Dis- 
trict Judge of Midnapore, dated 3rd July 
1930, allowing an application for setting 
aside a sale. The decision arrived at by 
the learned District Judge was passed in 
an appeal from an order made by the 
Munsif of Garbetha, on 29th April 1929, 
dismissing the application for setting 
aside a sale. The trial Court on the 
materials before it, held that the appli- 
cation so far as it purported to be one 
under S. 173 (3), Ben. Ten. Act, was 
barred by limitation. According to the 
Munsif, the applicants for setting aside 
the sale could not be allowed to avail 
themselves of the provisions contained 
in' S. 18, Limitation Act, because the 
decree-holder was not a party to the 
fraud alleged in the application for 
setting aside the sale. As indicated 
above, the learned Judge in the Court 
of appeal below has differed from the 
decision arrived at by the trial Court. 
According to the learned District Judge, 
the applicants were in a position to 


avail themselves of the benefit of S. 18, 
Limitation Act, although the decree 
holder was not a party to the fraud 
alleged in the application. The applica- 
tion was accordingly held by the learned 
District Judge not to be barred by limi- 
tation, and he has, accordingly, given 
the applicants the relief they prayed for 
in the application. The auction-purcha- 
ser has appealed to this Court, and there 
is also an application on his behalf 
under S. 115, Civil P. C., for revision of 
the order passed by the learned District 
Judge, on appeal. 

It has, at the outset, been represented 
to us that in view of the admitted facta 
of the case, there was no appeal to this 
Court allowed by law ; but it was con- 
tended in support of the application for 
revision that no appeal lay under the 
law to the learned District Judge in this 
case ; the decision given by the learned 
Judge in appeal, was wholly without juris- 
diction and must therefore be set aside, 
and the decision of the trial Court dis- 
missing the apl^'lication for setting aside 
the sale restored. So far as the question 
whether any appeal lay to the learned 
District Judge or not, is concerned, we 
are of opinion that the question before 
the Court to be decided in the applica- 
tion for setting aside the sale, was 8 
question relating to the execution and 
satisfaction of the decree, as between 
the parties to the suit. In this view of 
the matter the learned District Judge 
was right in holding that S. 47, Civil 
P. C., was applicable in a case like 
the present and therefore an appeal as 
presented before him was maintainable 
under the law. Reference has been made 
to certain decisions of this Court to sub-' 
stantiate the position that S. 47 was 
not applicable to a case like the ona 
before us ; it is impossible however to 
hold that any of the decisions to which, 
reference has been made goes so far as 
to lay down the general proposition that 
S. 47 would not be held to be applicable 
to the facts and circumstances of a case 
like the present. In our judgment there 
was an appeal to the learned District 
Judge, and the decision arrived at by 
the learned Judge is not in any way 
without jurisdiction. If there was an 
appeal to the District Judge, as we hold 
there was, an appeal lay to this Court, 
and we propose to deal with the appeal 
preferred by the appellant. 
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. In support of the appeal, it has been 
•nrged in the first place that S. 18, Limi- 
tation Act, would have no application 
whatsoever in a case of this description, 
mnless the decree-holder was a party to 
the fraud. It is not possible for us to 
give effect to this contention advanced 
<on behalf of the appellant. Upon a 
proper reading of S. 18, Limitation Act, 
as it stands, and upon the view taken by 
a Full Bench of this Court in the case 
of 17 Cal. 769 (l), where it was expressly 
noticed in one of the judgments delivered 
by the Full Bench, that : 

‘‘under S. 18, Limitation Act, where irregularities 
affecting the validity of the sale have, by the 
fraud of the judgment-creditor or other parties 
to the sale, been kept concealed from the judg- 
ment-debtor, he is entitled whether the sale has 
been confirmed or not, to make, as against the 
person guilty of the fraud or necessary thereto, 
such 'application, if any, under S. 311 as he may 
be entitled to make, his time for making it being 
computed from the time when the fraud first 
became known to him.’* 

In the case before us, there are con- 
jourrent findings of fact that the auction- 
spurchaser against whom the application 
[for setting aside the sale was directed, 
(along with some of the judgment-debtors, 
jwas guilty of fraud. In that view of 
[the case, it could not be maintained, as 
ja point of law, thrt the applicants for 
(netting aside the sale were not in a 
(position to avail themselves of the pro- 
[visions contained in S. 18, Limitation 
|Act 

The last contention urged on behalf 
'Of the appellant is that S. 173, Ben. Ten. 
Act, was not applicable at all to the 
facts and circumstances of the case be- 
iore us, and no relief could be granted 
ito the applicant under the provisions 
•contained in S. 173, Ben. Ten. Act. The 
3)oint thus raised in second appeal for 
the first time, was not raised before any 
•of the Courts below ; and we are unable 
to say upon the materials before us that 
the question raised before us as to the 
non-applicability of S. 173, Ben. Ten. 
Act, has any substance in it. 

In the result, the appeal fails and is 
dismissed. The application under S. 115, 
Civil P. C., for revision of the order 
passed by the learned District Judge, is 
rejected. We make no order as to costs 
either in the appeal or in the applica- 
tion. 

K.s. Appeal dismissed, 

1, Mohendra Narayan v. Gopal Mondal, (1890) 17 
Cal 769. 
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Mukerji and S. K. Ghose, JJ. 

S'ufai Chandra Golui and anothei — • 
Appellants. 

V. 

Surendra Nath Dhara — Eespondent. 

Appeal No. 199 of 1933, Decided on 
29th June 1934, against appellate order 
of Addl. Dist. Judge, Howrah, D/- 15th 
December 1932. 

Civil P. C. (1908), Ss. 144 and 151— S. 144 
is not exhaustive — Court has inherent power 
to pass such order as to do efiPective and 
complete justice between parties. 

The provisions of S. 144 are by no means ex- 
haustive as they do not pretend to cover all cases 
in which it becomes the duty of the Court to 
order restitution. The power of a Court. to grant 
restitution is not confined to cases covered by the 
provisions of S. 144 of the Code. The power ex- 
tends also to other cases because the Court has 
an inherent right irrespective of the section to 
order restitution. Such inherent right has been 
recognised by S. 151 of the Code. The result of 
applying the principle of the said section to a case 
which comes before the Court is that the Court 
has to make such order as would enable it to do 
effective and complete justice between the parties: 
14 I O 456, Eel on. [P 90 C 2] 

Bishindra Nath Sarcar and Subodh 
Chandra DiUt for Narayan Chandra 
Kar — for Appellants. 

Mohendra E%mar Ghose — for Respon- 
dent. 

Judgment. — It is too late now to dis- 
pute thu proposition that the provisions 
of S. 144, Civil P. C., are by no means 
exhaustive as they do not pretend to 
cover all cases in which it becomes the 
duty of the Court to order restitution. 
In a long series of cases which were 
noticed by Mookerjee, J., in the case 
of 14 I. C. 456 (l) it has been set- 
tled that the power of a Court to grant 
restitution is not confined to cases cov- 
ered by the provisions of S. 144 of the 
Code. The power extends also to other 
cases because the Court has an inherent 
right irrespective of the section to 
order restitution. Such inherent right 
has been recognised by S. 151 of the 
Code. The result of applying the prin- 
ciple of the said section to a case which 
comes before the Court is that the Court 
has to make such order as would enable 
it to do effective and complete justice 
between the parties. It is not neces- 
sary therefore to support the order from 
which this appeal has been preferred by 
reference only to the provisions of S. 144 
of the Code. It cannot be disputed that 
1. Beni Madhab Singh v, Pran Singh, (1912) 14 

I 0 456. 


SuFAL Chandra v. Surendra Nath 
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the amount for which the restitution 
has been so ordered was paid by the 
opposite party as a consequence, indirect 
though it may be, of an erroneous decree 
which the appellant had obtained against 
the respondent. We are of opinion 
therefore that there is no reason to in- 
terfere with the order from which the 
appeal has been preferred. The appeal 
accordingly is dismissed. There will be 
no order as to costs in this appeal. 

K.s. Appeal dismissed, 

A. I. R. 1935 Calcutta 91 

Mukerji, Ag. C. J. and S. K. Ghose, J. 

Kuloda Prasad Majumdar and an- 
ether — Appellants. 

V. 

Kumar Prativa Nath Boy and others 
* — Respondents. 

Appeal No. 27 of 1933, Decided on 
24th July 1934, from appellate order of 
Sub-Judge, First Court, Patna, D/- 30th 
May 1931. 

(a) Bengal Tenancy Act (1885), S. 174 (5) 
— Order of dismissal of appeal for not mak' 
ing deposit — Second Appeal does not lie. 

No second appeal lies from an order dismis- 
sing an appeal for not making the required 
deposit under S. 174 (5). [P 91 C 2] 

(b) Bengal Tenancy Act (as amended in 
1928), S. 174 (5) — Restrospective effect. 

Clause (5), S. 174 as amended in 1928 has no 
retrospective effect. [P 9*2 C 1] 

(c) Bengal Tenancy Act (1885), S, 174 (s) 
— “Allowed” means entertained — Deposit 
must be made at time of application for 
setting aside sale ; (Obiter). 

The word “allowed” in S. 174 (3) should be 
read in the sense of “entertained” and the de- 
posit should be made at the time of filing of the 
application for setting aside the sale and not 
before the hearing of the application : 1934 Cal 
491, Doubted. [P 92 G 1,2] 

Dinesh Chandra i2oi/— for Appellants. 

Abinash Chandra Ghose for^ Girija 
Prosonna Boy Choiudhury —tov Eespon- 
•dents. 

Judgment. — This is an appeal by 
•some judgment-debtors in execution of 
a decree against whom the jama in 
arrears was sold and who applied for 
setting aside the sale. The decree-hol- 
*der obtained the decree on 21st Dacem- 
•ber 1925. The sale at which the decree- 
holder himself made the purchase took 
place on 18th March 1929. The appli- 
cation to set the sale aside was made on 
27th March 1929 under O. 21, R. 90, 
Civil P. C. On 4th May 1929, the judg- 
ment-debtors were ordered under S. 174, 


Cl. (3), Ben. Ten. Act, to deposit the 
decretal amount by the 27th of that 
month. On the date last mentioned, 
the time for the deposit was extended to 
1st June 1929, on which date an appli- 
cation was made by them for further 
extension of time but was refused. The 
case was then taken up, but the judg- 
ment-debtors did not appear. On that, 
the application under O. 21, R. 90 was 
dismissed for default. There was then 
an application filed by them for review 
which was ultimately dismissed. They 
then preferred an appeal from the order 
dismissing their application under O. 21, 
R. 90 of the Code. At the hearing of 
the appeal it was found that the deposit 
contemplated by 01. (5), S. 174, Ben. 
Ten. Act, had not been made. The de- 
cree-holder took a preliminary objection 
as to the maintainability of the appeal 
on the ground that the required deposit 
had not been made. The objection pre- 
vailed and the appeal was dismissed, 
From this order the present appeal has 
been preferred. 

It is not disputed that the appea' 
does not lie. What is contended is that 
on revision it should be held that the 
order of the Court of first instance as 
well as of the Court of appeal belov 
were orders made without jurisdiction 
The first ground taken is that the decree 
was not a rent-decree, nor the sale f 
a rent-sale, and that consequentb 
Chap. XIV, Ben. Ten. Act, was inappli- 
cable. On this contention, one argu 
ment advanced is that Cl. (5), S. 174 ol 
that Act having no application the appea 
could not be dismissed for omission tc 
make the deposit required by that 
clause ; and another contention urged is 
that no deposit could be called for 
under Cl. (3) of that section nor could 
any order of dismissal be made of the 
application under 0. 21, R. 90 of the 
Code for failure to make the deposit. 
The Subordinate Judge has given some 
reasons for overruling the aforesaid con- 
tention. But we are not inclined to 
examine the correctness or otherwise of 
his reasons, because we find that the 
present contention of the appellants is 
contrary to what they stated in some of 
their own petitions in the Court of first 
instance. 

It is not disputed that if Chap. XIV, 
Ben. Ten. Act, applied. Cl. (5), S. 174 of 
the Act would apply to the appeal ia 
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the Court below. That appeal was filed because we are unable to hold that un- 


after the amendments of the Bengal 
Tenancy Act of 1928 came into force and 
the provision of Cl. (6), S. 174 of the 
Act began to operate as soon as the 
amendments came into force, there be- 
ing nothing in the language of the pro- 
vision indicating the contrary. On the 
question whether the clause can operate 
retrospectively, it has been held that in 
cases of applications under 0. 21, E. 90 
lodged before the amendments came in- 
to force, the provision had no applica- 
tion, because there was nothing to indi- 
cate that it was made retrospective 
either expressly or by necessary intend- 
ment and that as the matter involved 
is one affecting the right of appeal 
which is a substantive right, according 
to the ordinary canons of construction 
no retrospective operation can be given 
to it: 1931 Cal. 100 (l) and 1931 Cal. 92 
(2). These decisions however do not 
help the appellants in the present case, 
because their application to set aside 
the sale under 0. 21, E. 90 itself was 
filed, and even the sale itself had taken 
place, after the amendments came into 
operation. The appellants have urged 
that inasmuch as the execution proceed- 
ings had been started prior to when the 
amendment came into force, the amend- 
ments should not be operative. With 
this contention we cannot agree, because 
the right that is affected by the amend- 
ments accrued only on the sale and not 
before. 

We have been asked to hold that the 
order* of the Court of first instance cal- 
ling for the deposit was made without 
jurisdiction and in this behalf reliance 
has been placed on the decision of this 
Court in 1934 Cal. 491 (3). In that case 
it has been held that such deposit under 
Cl. (3), S. 174, Ben. Ten. Act, can be 
called for by the Court after and not 
before the heading of the application. 
The lesitrned Judges have in that case 
pointed out the enormous difficulties 
that are experienced in construing the 
clause. We are very doubtful if it was 
not the intention of the legislature that 
the word ‘allowed’ in the clause should 
be rea d in the sense of ‘entertained,’ 

1. Nagendra Nath Bose v. Manmohan Singha, 
1931 Cal 100=129 I C 849. 

2. Asikannissa v. Dwijendra Krishna, 1931 Cal 
92=121 I C 878=68 Cal 167. 

8. Mofizuddin v. Mofizuddin, 1934 Cal 491=151 
I C 94=61 Cal 338. 


less it is so read the difficulties can be 
solved : the solution suggested in the 
aforesaid decision, in our opinion, is not 
a satisfactory solution of the difficulties. 
On the whole, we are not prepared to 
hold that a case for revision has been 
made out. The appeal is dismissed, so 
also the application. There will be no- 
order for costs. 

K.S. Appeal dismissed. 

A. I. R. 1935 Calcutta 92 

‘ Nasim Ali and Khundkar, JJ. 

Bindu Bashini Petitioner. 

v. 

Provat Chandra Sarkel and others — 
Opposite Parties. 

Civil Eule No. 96 of 1934, Decided om 
18th July 1934, from order of Dist. 
Judge, Backergunj, in Misc. Appeal 
No. 40 of 1933. 

(a) Bengal Tenancy Act (1885), S. 153* 
Explanation — Sale set aside by Munsif on 
ground of non-survice of process — No appeal 
lies to District Judge. 

Where a Munsif sets aside a sale on the 
ground of non-service of processes but there is 
no other ground of fraud independent of this, no 
appeal lies to the District Judge. [P 93 C 1} 

(b) Bengal Tenancy Act (1885), S. 174 — 
Fraud antecedent to decree cannot be 
ground for setting aside sale. 

Any fraud antecedent to the decree cannot be 
a ground for setting aside a sale instituted un- 
der S. 174. [P 93 C 21 

Jatindra Mohan Sanyal — for Peti- 
tioners. 

Abinash Chandra Guha and Bireswar 
Bagchi — for Opposite Parties. 

Order .--"This rule is directed against 
an order of the District Judge of Backer- 
gunj dated 6th September 1933, rever- 
sing the order of the first Court Munsif 
at Barisal by which the learned Munsif 
set asidp a sale under the provisions of 
S. 174, Ben. Ten. Act. The learned 
Munsif on a consideration of the evi- 
dence came to the conclusion that the 
processes were not served and that if 
there would have been any service, the 
petitioner would never have allowed the 
property to be sold for arrears of rent. 
The learned Munsif has observed that in 
the facts and circumstances of the case- 
it cannot be for a moment believed that, 
the processes of sale were served. The 
learned Munsif further found that it 
was highly probable that the processes, 
were intentionally suppressed by the 
decree-holder in collusion with the judg.- 
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merit-debtor with a view to frustrate 
the claim of the petitioner. In this 
view of the matter the learned Munsif 
set aside the sale. An appeal then was 
taken by the auction-purchaser to the 
District Judge and the District Judge on 
a consideration of the evidence came to 
the conclusion that the processes were 
served and that the property had not 
been sold at a very adequate price and 
in that view he confirmed the sale. 
Hence the present rule was obtained by 
the petitioner. 

The only ground urged in support of 
the rule is that the District Judge had 
no jurisdiction to entertain the appeal 
inasmuch as the Munsif who set aside 
the sale was vested with powers under 
S. 153 (b), Ben. Ten. Act. From the 
findings of the learned Munsif it is clear 
that he did not believe the evidence about 
the service of processes. Under S. 153, 
Ben. Ten. Act, the order passed by the 
TVIunsif who is invested with special 
powers under S. 153 (b), Ben. Ten. Act, 
is final and cannot be challenged in ap- 
peal, unless the order decided a question 
relating to title to land. In the expla- 
nation to the section which was added 
in the year 1907 in Bengal and in 1908 
in East Bengal it was laid down that a 
<luestion of irregularity of proceeding in 
publishing or conducting a sale is not a 
question relating to title to land. The 
irregularity in publishing or conducting 
the sale includes non-service of the pro- 
cess. This non-service may be due to 
the negligence of the process server. It 
may also be due to a collusion between 
the decree-holder as well as the process 
server. In the case before us the learn- 
ed Munsif did not believe the evidence 
which was given by the auction .pur- 
chaser to prove that the notices were 
actually served. It is true that he ob- 
served that it might have been due to 
fraud on the part of the decree-holder. 
The effect of the learned Munsif’s find- 
ing however is that he did not find any 
fraud which could be said to be indepen- 
dent of the irregularity in the proceed- 
ings in publishing or conducting the 
sale. In this view of the matter we are 
of opinion that the irregularity found in 
this case is one which is covered by the 
explanation to S. 163, Ben. Ten. Act. 

It was however argued by the learned 
advocate for the opposite pary that as 
there is a finding by the learned Munsif 
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to the effect that the decree itself was 
abtained by fraud, and that as this 
fraud is antecedent to the sale an appeal 
to the lower appellate Court was com- 
petent. It is clear from the judgment 
of the learned Munsif that he did not 
set aside the sale on any fraud antece- 
dent to the publishing or conducting ol 
the sale. In fact any fraud antecedeni 
to the decree cannot be a ground foi 
setting aside a sale instituted undei 
S. 174, Ben. Ten. Act. 

We are therefore of opinion that th( 
appeal by the decree-holder auction 
purchaser to the lower appellate Oourl 
was incompetent and that the District 
Judge had no jurisdiction to set aside 
the order of the learned Munsif. We 
accordingly make the rule absolute, set 
aside the order of the District Judge 
and restore that of the Munsif. The 
application for setting aside the sale is 
allowed. As however this objection to 
the competency of this appeal was not 
taken before the learned District Judge 
we make no order as to costs in this 
rule. 

K.S. Buie made absolute, 

A. I. R. 1935 Calcutta 93 

Henderson, J. 

Nalini Kumar Bay — Defendant — Ap. 
pellant. 

V. 

Kamini Kumar Bay — Plaintiff — Ees- 
pondent. 

Appeal No. 1865 of 1931, Decided on 
25th May 1934, from appellate decree of 
Addl. Sub-Judge, 1st Court, Sylhet, D/- 
9th March 1931. 

Co'sharer — Two proprietors having share 
in separate account in Taluk — Lease by them 
and sale by lessee to one of them — Suit for 
khas possession by other — Other proprietors 
are not necessary parties and he is entitled 
to khas possession. 

Where two proprietors having a share in a cer- 
tain separate account in certain taluk had leased 
it and the lessee sold it to one of them, in a suit 
by the other proprietor for khas possession: 

Held', that the other co-sharers were not neces- 
sary parties to the suit as they have no interest 
\n the matter until a partition suit was in- 
stituted. 

Held also: that the result of the sale was that 
the tenancy had ceased to exist and the appel- 
lant and the respondent were now entitled to 
hold the land in khas possession. [P 94 0 1] 

Gopendra Nath Das for Satindra 
Nath Mukherjee and Siddhesivar Chakra- 
burty — for Appellant. 

Birendra Kumar De — for Respondent. 


Nalini Kumar v. Kamini Kumar 
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Judgment. — This appeal is by defen- 
dant 1. The plaintiff and this defen- 
dant had a share in a certain separate 
account in a certain taluk. They leased 
the land in question to pro forma defen- 
dants 2 to 6 who sold it to defendant 1 
in 1328. The plaintiff then instituted 
the present suit to establish his title 
and to get joint possession with defen- 
dant 1. The munsif decreed the suit. 
There was an appeal to the District 
Court and the learned Subordinate Judge 
who heard the appeal dismissed it. De- 
fendant 1 has therefore appealed to this 
Court. The chief point taken on behalf 
of the appellant is that the plaintiff 
cannot get any relief unless he makes all 
the proprietors of the Taluk parties to 
the suit. On behalf of the respondent 
Mr. De has contended that this argu- 
ment really confuses joint owners with 
joint landlords. I am clearly of opinion 
that this is correct. The only persons 
among the owners with whom there was 
any relationship of landlord and tenant 
on the part of defendants 2 to 6 were 
the appellant and the respondent. The 
proprietors of the taluk may for their 
own convenience possess the joint land 
as they please. They may either culti- 
vate themselves or through their ser- 
vants or they may let it to tenants. In 
this case the appellant and the respon- 
dent let it to tenants. The result of the 
sale, by defendants 2 to 6 is that the 
tenancy has ceased to exist and the ap- 
pellant and the respondent are now en- 
titled to hold the land in khas posses- 
sion. It is perfectly true that any of 
their cosharers may institute a suit for 
partition and it is also quite possible 
that as a result of such a suit this parti- 
cular land would be allotted to the share 
of some other proprietors; but until a 
suit for partition is instituted the co- 
sharers of the appellant and respondent 
have no interest in the matter and are 
not necessary parties to the suit. 

It is also contended that the suit must 
fail because the plaintiff has failed to 
prove that this land was included in the 
separate account. At the request of the 
appellant the lower appellate Court 
directed a local investigation in order to 
find out whether this land was included 
in the separate account. The investiga- 
tion proved fruitless, as it was bound to 
do. Unless there was a partition 
amongst all the proprietors of the taluk 


by which this land was allotted to this 
particular separate account and unless 
the Collector assented to it, the question 
could not arise. The real question ia 
not whether this land belongs to the 
separate account but whether some of 
the proprietors who have an interest in 
that account are in possession of it by 
agreement amongst the cosharers. The 
appellant and the respondent leased it 
on that footing and the appellant pur- 
chased it on that footing. There is 
therefore nothing in this objection. It 
was jointly suggested that the learned 
Subordinate Judge dealt in a rather 
summary manner with the appellant’s 
suggestion that the holding was trans- 
ferable by custom. He failed to adduce 
any real evidence whatever of the exis- 
tence of any such custom and it would 
have been a waste of the learned Sub- 
ordinate Judge’s time if he had enlarged 
upon what had been said by the learned 
Munsif. The result is that the appeal 
fails and must be dismissed with costs. 

K.s. Appeal dismissed. 

A. L R. 1935 Calcutta 94 

Henderson, J. 

NaQendra Nath Biswas — Plaintiff — 
Appellant. 

V. 

Kripanath Bhattacharjee and others — 
Respondents. 

Appeal No. 1909 of 1931, Decided on 
6tb June 1934, from appellate decree of 
Sub-Judge, Fourth Addl. Court, Sylhet, 
D/- 15th January 1931. 

Hindu Law — Alienation — Widow — Legal 
necessity — Representation of existence of 
debt at the time of kobala is not sufficient 
proof. 

A representation as to the existence of debts, 
alleged to have been incurred at the time of 
Sradh, made at the time of execution of the 
kobala is not enough proof of legal necessity as 
to validate an absolute sale by a Hindu widow to 
defeat the claim of reversioners: 1916 Gal 110^ 
Bef to. [P 95 C 21 

Priya Nath Dutt — for Appellant. 

Hira Lai Chahrabarty — for Eespon- 
dents. 

Judgment. — This appeal is by plain- 
tiff 2 and is concerned with the validity 
of a sale by one Jogtara Debi, widow of 
Kali Nath Sarma who was the owner of 
one-sixth of the property which was the 
subject-matter of the suit. The kobala 
was executed in favour of plaintiff 3; 
but she did not dispute that the pur- 
chase was really made by all the plain- 
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tiffs. ‘ The plaintiffs supported the sale 
on two grounds (l)that Jogtara obtained 
an absolute interest in the property by 
her husband's will (2) that in any event 
the sale was for legal necessity. Both 
these points were decided in favour of 
the plaintiffs by the Munsif. This deci- 
sion was reversed by the Subordinate 
Judge. It is now contended that the 
decision of the learned Munsif on both 
points was correct. On the first point 
the learned Subordinate Judge appears 
to have applied the correct principles. 
He points out that if the will conveys 
an absolute interest, 'the subsequent 
provisions cutting it down would have 
no effect. But he points out that there 
is no clause in the will which confers 
any absolute interest. This is undoubt- 
edly correct and is sufficient to dispose 
of this point. 

On the second point it is contended on 
behalf of the appellant that the case is 
covered by the principles enunciated in 
the case reported in 1916 P. C. 110 (l). 
The necessity for the sale alleged in the 
payment of debts contracted is con- 
nexion with the sradh of Kali Nath and 
the probate proceedings. The learned 
Subordinate Judge’s judgment on this 
part of the case is not very clear. But 
I have no doubt that he intended to find 
that the existence of these debts has not 
been proved. The difficulty in the way 
of the appellant is that no real attempt 
was made in the Court of first instance 
to establish facts, which would bring 
the.case within the rule laid down in 
the decision referred to above. The time 
that elapsed between the execution of 
the kobala and the institution of the suit 
was about 22 years. It could not be 
assumed that after the elapse of this 
time, it is not possible to establish the 
existence of the debts by evidence. No 
attempt was made to show that the per- 
sons who might prove this are no longer 
alive. Then again no attempt was made 
to establish any bona fide inquiry. On 
this point the plaintiffs themselves were 
certainly in a position to give evidence. 
But there was never even a suggestion 
that any inquiry was made. In fact at 
the trial the plaintiffs were content to 
rest their case on a proof of the actual 
existence of the debts by evidence which 

1. Banga Chandra Dhur Biswas v. Jagat Kishore, 

1916 P C 110=36 I C 420=43 I A 249=44 Cal 

186. 


has not satisfied the learned Subordi- 
nate Judge. The result of his finding is 
that the only thing proved by the plain- j 
tiffs is that a representation as to the,' 
existence of the debts was made at the ; 
time of the execution of the kobala. This , 
is clearly not enough to defeat the claim 
of the reversioners. The appeal is ac- , 
cordingly dismissed with costs. The ap- 
pellant asks for leave to appeal. As the^’ 
other plaintiffs did not even join in the 
appeal, this is refused. 

R.K. Appeal dismissed. 

A. I. R. 1935 Calcutta 95 

M. C. Ghose, J. 

Abbasali Bhuiya and others — Defen- 
dants — Appellants. 

V. 

Bam Kanai Majiimdar and others — 
Plaintiffs — Respondents. 

Appeal No. 55 of 1932, Decided oa 
27th July 1934, against appellate decree 
of Sub- Judge, 2nd Court, Tippera, D/- 
27th April 1931. 

Limitation Act (1908), Art. 95 — Proof of 
non-service of summons is not sufficient to 
set aside decree — Fraudulent suppression of 
summons and fraud of defendant must be 
proved. 

In a suit instituted under Art. 95 to set aside 
a decree obtained by fraud or for relief on the 
ground of fraud, the plaintifi must show that the 
summons was fraudulently suppressed and by 
fraud of the defendant he was kept ignorant of 
theidecree. Mere non-service of summons is not 
sufficient. [P 96 C'l] 

Kalikinkar Chakravarty for Hemanta. 
Kumar Bisiuas — for Appellants. 

Bajendra Chandra Guha and Mahen^ 
dr a Kumar Ghose — for Kespondents. 

Judgment. — This is an appeal by the 
defendants in a suit to set aside an ex 
parte decree on the ground of fraud. The 
trial Court dismissed the suit. The Court 
of appeal below has decreed the plain- 
tiff’s suit with costs and set aside the ex 
parte decree in the Rent Suit No. 3 of 
1927 and directed the re-trial of that 
rent suit. 

Upon hearing the learned advocates 
on both sides and upon perusal of the 
papers it appears that the learned Sub- 
ordinate Judge has misdirected himself 
on the question of law. It appears that 
the Rent Suit No. 3 of 1927 was insti- 
tuted in Chandpur Munsif’s Court on 
10th January 1927. The plaintiffs in^ 
that suit who are the defendants-appel- 
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lants here claimed rent at Es. 3-8-0 per No. 12 instituted by the present plaintiff 


•annum against the principal defendant 
Abdul Karim and they also made the 
present plaintiff Bam Kanai a pro forma 
defendant on the ground that he was 
claiming the rent from the defendant 
tenant. The summons upon the plain- 
;tiff Earn Kanai Mazumdar was served 
.twice. The first summons was served on 
26th January 1927. Both the Courts 
■ have found that the service of that sum- 
mons had not been proved. The second 
•summons was served on 23rd May 1927. 
The trial Court .found that that service 
was effected and was a legal service. 
’The Subordinate Judge has found that 
that service was not a service according 
to law. Accepting the finding of the 
learned Subordinate Judge that there 
w^as no service upon the present plaintiff' 
.the question is whether for mere non- 
service of summons he can succeed in 
the present suit. The suit was insti- 
tuted under Art. 95, Limitation Act, to 
set aside a decree obtained by fraud or 
for relief on the ground of fraud. If it 
was a case merely to set aside the decree 
under O. 9, E. 13 the plaintiff would 
have to come within 30 days of the ex 
parte decree, but he. came long after that 
date. When he claims the limitation of 
three years under Art. 95 ho must show 
that the decree was obtained by fraud. 
He must show that the summons was 
fraudulently suppressed and by fraud of 
the plaintiff' he was kept ignorant of the 
decree. 

There is no finding at all in the judg- 
ment of the Court of appeal below that 
there was any such fraud. On the other 
hand from the judgment of the trial 
Court facts appear which have not at all 
been touched upon by the Court of 
appeal below and those facts are proved 
not by oral evidence but by documentary 
evidence. The facts are as follows. The 
Eent Suit No. 3 of 1927 was instituted 
on 10th January 1927 and the first date 
•of hearing was fixed for 8th February 
1927. On 9th February 1927 the pre- 
sent plaintiff Earn Kanai instituted a 
Eent Suit Np. 12 in the very same Court 
at Chandpur against the very same 
tenant, whom the appellants were suing, 
tfor the very same holding and in that 
Eent Suit No. 12 the tenant filed a 
written statement in which he mentioned 
the rent suit instituted on 10th January 
ft)y the appellants and the Eent Suit 


against the tenant was decreed on com- 
promise between the parties and the copy 
of that compromise decree was filed as a 
piece of evidence by the tenant in con- 
testing the suit No. 3 of 1927. He hotly 
contested the suit denying the right of 
the appellant to get rent from him and 
stating that the present plaintiff was his 
landlord. If he had won that feuit the 
plaintiff would have been completely 
benefited. He would then have no in- 
terest to institute the present auit. Upon 
contest the tenant lost the suit. He 
made an appeal and lost the appeal also. 
Thereafter the appellant instituted a suit 
for ejection against the tenant and the 
present plaintiff’s son deposed as a wit- 
ness for the tenant in that suit. 

It w^as after that ejection suit that the 
present suit was instituted to set aside 
the ex parte decree. From these facts 
the Munsif drew the conclusion that 
there was no fraud practised upon the 
present plaintiff. It appears clear that 
the present plaintiff was aware of the 
suit No. 3 of 1927 very soon after its 
institution and whether the summons 
was served on him or not he became 
fully cognizant of the suit so early that 
he might have filed a written statement 
and contested the suit himself. He pre- 
ferred to have the suit defended by the 
tenant Abdul Karim. If Abdul Karim 
had won the suit that would have been 
a sufficient relief and that was why pro- 
bably he did not choose to file a written 
statement himself. But in this case he 
can have no valid ground to set aside the 
decree which was passed on contest 
against the tenant ami ex parte against 
him for he was fully cognisant of the 
suit in all its stages and he has failed to 
prove fraud. 

The result is that the appeal is al- 
lowed, the decree of the lower appellate 
Court is set aside and that of the Munsif 
restored. The appellants will get the 
costs of the Court of appeal below. The 
parties will bear their own costs in this 
Court, 

E.K, Appeal allowed. 
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Mallik and M. C. Ghose, JJ. 

Badri Narayan Chetlangia — Defen. 
dant — Appellant. 

V. 

Abdul Mandal and others — Respon- 
dents. 

Appeals Nos. 1116 to 1118 of 1931, 
Decided on 12th March 1934, from ap- 
pellate decrees of Dist. Judge, Nadia, 
D/- 3rd December 1930. 

(a) Bengal Tenancy Act (1885), S. 115-C — 
No second appeal lies from decision settling 
rent — Mere decision as to how many years 
vtbandi tenants had been occupancy raiyats 
will not make decision appealable. 

No second appeal lies from decision settling 
rent and a mere decision of the question for how 
many years the utbandi tenants had been occu- 
X)ancy raiyats will not make the decision an 
appealable decision : 1922 Cal 152; 1923 Gal 141 

and 1931 Gal 560, Dist. [P 97 C 2] 

(b) Bengal Tenancy Act (1885), S. 180-A (9) 
— Court is bound to calculate average rent 
for last six years. 

Under S. 180-A (9) it is obligatory on the trial 
Court to calculate the average of the rent that 
was paid for the previous six years. Sub-S. (9), 
S. 180-A, is explicit in the matter. [P 98 C 1] 

lianiprasad MiMerji — for Appellant. 

Bijalibhusan Sanyal — for Respon- 
dents. 

liamendra Molion Mazmidar — for 
Deputy Registrar, 

M. C. Ghose, J . — These are three ap- 
peals by the defendant landlord in three 
suits which were instituted by three sets 
of utbandi tenants for fixing a uniform 
annual money-rent under S. 180-A, Ben. 
Ten. Act. In the trial Court the three 
suits were tried together. In the lower 
appellate Court the appeals arising out 
of the three suits were heard together 
and they have been argued together in 
this Court. The trial Court upon con- 
■sideration of all the evidence fixed the 
^inuual rent at Re. 1-4-0 per bigha. 
The District Judge in appeal affirmed 
the decree of the trial Court. The 
defendant landlord appeals to this Court 
^ind the main ground is that the Courts 
below were wrong to fix the annual rent 
xit Re. 1-4-0 per bigha and that on a 
proper consideration of the facts and 
oircumstances they should have fixed 
the rent at a higher sum per bigha. A 
preliminary objection has been taken by 
the learned advocate on behalf of the 
tenants respondents that no appeal lies 
in this Court inasmuch as the decision 
of the Courts below was merely a deci. 
sion settling rent. S. 116-C, Ben. Ten, 

iQ.qfi n/l 5^ Jir 14. 


Act, provides that an appeal shall lie to 
the High Court from a decision of a 
Special Judge in any case (not being a 
decision settling rent) which is a Court 
subordinate to the High Court within 
the meaning of S. 100, Civil P. C. It is 
clear from the wording of that section 
that no appeal lies to this Court from a 
decision settling rent. The rulings ic 
1922 Cal. 152 (l), 1923 Cal. 141 (2] 
and 1931 Cal. 650 (3) have been quoted 
by the learned advocate for the appel- 
lant to show that under certain circum- 
stances there is an appeal from a deci- 
sion settling rent. 

The decisions in the cases cited show 
that where the fundamental question 
involved in a case is as to the status of a 
tenant whether he holds the land at a 
fixed rent or at a rent liable to enhance- 
ment or where there is a dispute bet- 
ween the parties as to the question of 
area upon which the rate of rent is to be 
calculated it is only in such cases that 
an appeal lies. The learned advocate 
for the landlord appellant has argued 
that in this case though there is no dis- 
pute as to area or whether the tenant is 
a mokurari tenant or his rent is liable to 
enhancement yet in deciding the ques- 
tion of rent the Courts considered for 
how long the tenants who were recorded 
in the cadastral survey settlement re- 
cords as occupancy-raiyats had in fact 
held their tenancy as occupancy-raiyats. 
I am of opinion that a mere decision of 
the question for how many years these 
utbandi tenants had been occupancy- 
raiyats will not make the decision an 
appealable decision. In my opinion, 
the preliminary objection prevails and 
no appeal lies in this case. Having 
however heard the learned advocates in 
detail we think that we should express 
our opinion on the merits of the case. 

It was argued in the first place that 
the Courts below were wrong in holding 
that the increases of rents made in 1311, 
1312 and 1313 were illegal enhance- 
ments. It is urged that under S. 180 an 
utbandi tenant is liable to pay such 
rents for his holding as may be agreed 
on between him and his landlord. From 
thi s it may be held that though the 

1. ~Midnapore Zamindary Co., Ltd. v. Sridhar 

Mahata, 1922 Cal 152=67 I 0 775=49 Cal 866. 

2. Sarat Chandra v. Taraprasanna, 1928 Cal 141 

=70 I C 437. 

8. Nafar Chandra v. Bhiku Sheikh, 1931 Cal 530 

=182 I C 249. 
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tteant was paying rent at Ee. 1-1-0 
pev bigha in one year it is not illegal if 
he agrees to pay at Ee. 1-7-0 per bigha 
in the second year and at Ee. 1-14-0 per 
bigha in the third year. It appears that 
the learned District Judge was aware of 
the provisions of S. 180 and as a judge 
of facts he came to the conclusion that 
these increases of rent within two years 
from Ee. 1-1-0 to Ee. 1-14-0 per bigha 
were unfair and inequitable and ought 
not to be taken into consideration in 
fixing the fair and equitable rent. 

The next question urged was that the 
primary Court committed an error of law 
in not calculating the average amount of 
rent that was actually paid for the pre- 
vious six years by the tenants. The 
argument is that in making a determina- 
tion of the sum paid as rent it was obli- 
gatory on the trial Court to calculate 
the average of the rent that was paid 
for the previous six years. Sub-S. 9, 
8. 180-A is explicit in the matter and 
the Courts below committed an error in 
thinking that this matter of calculating 
the average rent for the last six years 
was left to the discretion of the Court. 
The point however has been conceded 
by the learned advocate for the respon- 
ients and it is stated that the average 
payment of rent will appear from the 
settlement Eecord of Eights which was 
finally published in 1922 about nine 
j^ears before the institution of the suits. 
The rates recorded in the settlement 
Record of Eights vary in the. same vil- 
lages from Ee. 1-1-0 to Ee. 1-14-0 per 
bigha. It appears that the learned Dis- 
brict Judge took an account of the rates 
in the Eecord of Eights in coming to the 
conclusion as to fair rent in these cases. 

It was urged that the Courts below 
did not pay proper consideration to the 
kabuliats filed on behalf of the landlord. 
It is urged that many kabuliats were 
filed showing rents which the occupancy- 
raiyats had agreed to pay but that the 
Court only took into account a few of 
them. It appears that the trial Judge 
visited the locality and saw some of the 
lands in respect of which the landlord 
had got the kabuliats from different 
tenants. His conclusion* was that the 
kabuliat rate at Ee. 1-8-0 per bigha had 
been agreed to by the tenants who held 
lands mostly consisting of heel lands and 
better class of land with a sprinkling of 
average land here and there. The lower 
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appellate Court accepted the view that 
the tenants who gave kabuliat rate pro- 
bably did so because the lands were 
better lands or that they had other con- 
siderations for agreeing to pay rent at 
Ee. 1-8-0 per bigha. 

The next point urged is that tha 
learned District Judge should have taken 
into consideration that no less than 31 
of the tenants compromised their cases 
in the lower appellate Court agreeing to 
pay rent at the rate of Ee. 1-8-0 per 
bigha. The learned Judge did not think 
fit to base his judgment on the ground 
that the tenants who volantarily com- 
promised with the landlord might havo 
had their special ground for doing so* 
It was argued that the Courts below 
committed an error in paying attention 
to a village-note and to a certified copy 
of a compromise-decree Ex. 6. The vil- 
lage-note which has been shown to us 
appears to be a statistical note showing 
the average jamai rate of the mouza.. 
The document is unsigned and though it 
was officially prepared it has little evi- 
dentiary value. Ex. 6 which is a copy 
of the solenama is of little evidentiary 
value inasmuch as we do not know what 
were the motives for the compromise. 
But it appears from the judgment of thn 
learned District Judge that he did not 
pay much attention to these two docu- 
ments in coming to his conclusion. 

One of the grounds which carried 
weight with the Courts below was that 
though the tenants called for the old 
records of the landlord the landlord 
failed to produce them. For the non- 
production of these documents the Courts 
below came to the conclusion that the^ 
tenants who were recorded in the settle- 
ment records of 1922 as having acquired! 
occupancy rights had possessed such* 
occupancy rights in the years 1903 and 
1904. It is urged that the Courts below 
were wrong to draw such an inference- 
from the mere non-production of the 
landlord's papers of those early years. 
Specially when an account is taken of 
the fact that when the tenants were 
called upon to produce their rent- 
receipts they failed to produce them. 
These are matters for consideration of 
the Court of facts. The inference drawn 
by the Courts below was an inference- 
from facts and it cannot be said that, 
that inference was illegal. We should 
not quarrel with the decision. If these* 
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tenants were occupancy-raiyats in 1903 
and 1904 then 8. 29, Ben. Ten. Act., 
protected them against the enhancement 
which was made in 1903, 1904 and 1905. 
If these tenants were in fact occupancy- 
raiyats in 1903 then though utbandi 
tenants they would have the protection 
as occupancy-raiyats. See in this con- 
nexion the case in 1929 Cal. 614 (4). 

On the whole I am of opinion that 
the Courts below were within their dis- 
cretion in fixing the annual rent at 
He. 1-4-0 per bigha and that in doing 
this they were mainly carried by con- 
sideration of what appeared to them to 
be fair and equitable, and we do not see 
sufficient reason to disagree with them. 
In the result the appeals are dismissed 
with costs the hearing-fee being assessed 
at one gold mohur in each appeal. The 
cross-objections are not pressed and they 
are accordingly dismissed. The appli- 
cations filed under S. 115, Civil P. C., 
are rejected. 

Mallik, J. — I agree. 

K.s. Appeah dismissed. 

4. Nafar Chandra v. Jatindra Nath, 1929 Cal 

614=126 I C 286. 
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MtJKEKJI, Ag. C. J. and Guha, j. 

Bajani Kanta Pattadai — Judgment- 
debtor — Appellant. 

V. 

Kazi Saiyed Golam Mahiuddin and 
others — Eespondents. 

Appeal No. 227 of 1934, Decided on 
22nd August 1934, from original order of 
Sub-Judge, 1st Court, 24-Parganas, D/- 
23rd April 1934. 

Limitation Act (1908), Art. 182 — Decree 
passed by Court A transmitted for execution 
to Court B-~ Execution dismissed on part 
satisfaction on 30th April 1930— Execution 
application in Court A on 5th April 1933 — 
Court A enquiring from Court B about execu- 
tion — On receipt of certificate execution re- 
gistered — Execution held not barred by time 
as date of certificate and not of its arrival 
was relevant. 

The decree was passed on 17th February 1926 
by the Court of Alipur. On 21st January 1929 
it was transmitted to the Court at Eanchi and 
was executed. The execution case was dismissed 
on part satisfaction on 30th April 1930. On 5th 
April 1933 an application was filed by the decree- 
holders in the Court of Alipur. On 12th April 
1933 the Court of Alipnr wrote to the Court of 
Ranchi enquiring about the decree. On 19th 
June 1933, the Alipur Court received a reply 
dated 17th June 1933 in which it was stated that 
Execution Case had been dismissed on part satia- 
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faction on 30th April 1930 and then the execution 
was registered. 

Held: that it was the date of the certificate, 
30th April 1930, and not the date on which ' the 
certificate arrived in the Alipore Court which waa 
relevant. On the date of the application, it was no 
doubt true that the Court was not in a pqsition to 
grant the prayers in the absence of the certificate 
of non-satisfaction, but there was no justification 
to treat the application as not made or made to 
a Court without jurisdiction: 1933 Cal 906 Diss 
from and 1916 P C 16, Bel on, [P 100 C 2] " 

Bejan Behari Das Gupta — for Appel- 
lant. 

Bijan Kumar Mukherjee and Gour 
Ilari Mitra — for Eespondents. 

Judgment.— The facts of this case 
are quite simple. The appeal is by a 
judgment-debtor who alleges that a de- 
cree which is being sought to be exe- 
cuted against him is barred. The decree 
was passed on 17th February 1926 by 
the Court of the Additional Sub-Judge 
of Alipur. On 21st January 1929 it was 
transmitted to the District Court at 
Eanchi and was executed in Execution 
Case No. 2 of 1929 in the Court of the 
Subordinate Judge of Eanchi. There- 
after the said execution case was dis- 
missed on part satisfaction on 30th April 
1930. On 5th April 1933 the present 
application was filed by the decree- 
holders in the Court of the Subordinate 
Judge of Alipur. On 12th April 1933 
the Subordinate Judge of Alipur wrote 
to the District Court at Eanchi enquir- 
ing about the decree, but got a reply 
which was wrong; and thereafter wrote 
again, and then on 19th June 1933 re- 
ceived a reply dated 17th June 1933 in 
which it was stated that Execution Case 
No. 2 of 1929 bad been dismissed on part 
satisfaction on 30th April 1930. On the 
said 19th June 1933, on receipt of the 
said reply, the present execution was re- 
gistered. The judgment-debtor’s conten- 
tion was that the execution was barred. 
That contention having been overruled, 
he has preferred the present appeal. 

The appellant relies on the decision 
of this Court in the case of 1933 Cal. 
906 (l). The appellant’s contention is 
that the application of 5th April 1933 
was not an application made to a proper 
Court, since on that date the position 
was that the decree and the certificate 
of non-satisfaction had not been sent by 
the Eanchi Court to the Alipore Court 
where the application was made. The 
1. Jatindra Kumar Das v. Mohendra Chandra , 

1933 Cal 906=60 Cal 1176. 
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decision no doubt supports the appel- 
lant’s contention. But with the utmost 
respect to Mitter, J. ’whose decision it is, 
we are unable to agree in his apprecia- 
tion of the true effect of the decision of 
the Judicial Committee in the case of 
1916 P. C. 16 (2) on which he has pro- 
ceeded. In our opinion, the point upon 
which Their Lordships rested their deci- 
sion was that the decree-holder wished 
to attach and sell certain land which 
was within the jurisdiction, not of the 
decreeing District Court but of the Court 
of the Munsif to which the decree had 
been transferred on his application, and 
the application relied upon to save limi- 
tation was an application made to the 
District Court, after such transfer, for 
an order for sale of the said land, which 
as already stated was not within its 
jurisdiction but within the jurisdiction 
of the Court of the Munsif, and there- 
fore for an order which the District 
Court was not competent to make. We 
are in agreement with the view taken of 
the decision in 1916 P. C. 16 (2) in 1929 
Bom. 418 (3) and 1927 Bang. 258 (4). 
It has been pointed out to us that a pas- 
sage in the decision of this Court in 35 
C. W. N. 77 (5), at p. 84, Col. 2, sug- 
gests the contrary interpretation accep- 
ted by Mitter, J. in 1933 Cal. 906 (l). 
The passage, in our opinion, was inten- 
ded to mean that after a decree has been 
transferred by the Court which passed it 
to another Court for execution, and after 
execution proceedings liave been started 
in the transferee Court, any further ap- 
plication in furtherance of the same exe- 
cution proceedings would not lie, in 
the Court which passed the decree, but 
would lie in the transferee Court. To 
adopt Mitter, J’s. view in 1933 Cal. 906 
(l) would land us in this difficulty: that 
we shall have to hold that simultaneous 
executions are not possible, a proposi- 
tion which would be contrary to a num- 
ber of authoritative decisions: vide the 
cases cited in 1927 Cal. 581 (6). 

Though we are not in agreement with 


2. Maharaja of Bobilli v, Narasaraj, 1916 P C 16 
=36 I C 682=43 I A 238=39 Mad 640 (PC). 

3. Fateh Chand v. Jitmul, 1929 Boni 418=123 
I 0 507=63 Bom 844. 

4. K. K. Deb v. N. L. Choudhury, 1927 Rang 258 
=104 I 0 133=5 Rang 397. 

6. Sreenath v. Priyanath, 1981 Cal 312=182 I C 
149=58 Cal 832=36 C W N 77. 

6. Galstann v. Dinshaw, 1927 Cal 581=102 I C 
613. 


the view taken in the case of 1933 Cal. 
906 (l) we do not consider it necessary 
in the present case to make a reference 
to a Pull Bench because we find that in 
that case the question which directly 
called for decision is not the same as 
has to be decided in the present case. 
In that case the application was relied 
upon for the purpose of saving limita- 
tion in respect of a subsequent applica- 
tion for execution and therefore the 
question was whether that previous ap- 
plication was made in accordance with 
law to the proper Court for execution or 
to take some step-in-aid of execution of 
the decree within the meaning of Cl. 5 
of Art. 182, Limitation Act; and it may 
be that having regard to the definition 
of ‘'proper Court” contained in Expln. 2 
to that Article the Court in which the 
application was made had at that 
moment no duty to perform in the mat- 
ter of execution of the decree. But 
are not expressing any opinion on this 
question and are only noticing a point 
of distinction. The question in the pres- 
ent case is whether the application of 
5th April 1933, which in form as well aS; 
in substance was an application made to' 
the Court which passed the decree with' 
a prayer to transmit the decree to the; 
Ranchi Court and to order execution in 
that Court, was not a good application 
as on the date on which it was filed. The 
execution which had been taken in the 
Ranchi Court had terminated on 30th 
April 1930 with an order dismissing the 
execution proceedings thereon part satis- 
faction. The decree-holder was evidently 
ignorant of the fact that the decree and 
the certificate of non-satisfaction had 
not arrived in the Alipur Court. It is! 
the date of the certificate, 30th Aprilj 
1930, and not the date on which the! 
certificate arrived in the Alipore Courtl 
which is of any relevancy. At a time 
when no other execution proceedings in 
respect of the decree was pending any 
where, but only the certificate of non- 
satisfaction had not arrived, the present 
application was made with prayers which 
are competent. On the date of the ap- 
plication, it is true, the Court was not in 
a position to grant the prayers in thej 
absence of the certificate of non-satisfac-l 
tion. But we do not think there is any, 
justification to treat the appiication as' 
not made or made to a Court without* 
jurisdiction. 
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We accordingly see no reason to hold taken for the purpose of obtaining funds 


that the application was barred. The 
appeal is dismissed. But we make no 
order as to costs. 

B.K. Appeal dismissed. 
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Cunliffe, J. 

Sudha Sindhu Bey — Accused— Peti- 
tioner. 

V. 

Emperor — Opposite Party. 

Criminal Eevn. No. 189 of 1934, Deci- 
ded on 13th November 1934. 

(a) Criminal Trial — Accused is entitled to 
be considered innocent both during prepara* 
tion of trial and during hearing of case. 

An accused person is entitled to be considered 
innocent until lie is actually found to be guilty 
both during the preparation of his trial and 
during the hearing of his case, although it may 
be that for the purpose of bringing the trial 
about and bringing the accused person before the 
Court, he must be forcibly placed under res- 
traint. [P 101 C 2] 

(b) Criminal Trial — Advocate of accused is 
entitled to have confidential talk with ac- 
cused however great crime may be — No 
police officer should be present within hear- 
ing — But advocate should not act as go-bet- 
ween to facilitate improper communications 
with other undetected criminal associates of 
accused. 

All communications between an accused per- 
son, or indeed any litigant and his legal advisors 
are privileged and confidential. It is impossi- 
ble for the accused to have anything confidential 
about communication with his lawyer if he and 
his lawyer are surrounded by police officers. 
But the professional privilege of advocates can 
only be upheld if they honourably bear in mind 
that they are officers of the Court and do not 
lend themselves in any way to act as '"go-between 
to facilitate improper communications with other 
undetected criminal associates of the accused. 

[P 102 C 2] 

A. C. Banerjee and Profulla Kumar 
Banerjee—ior Petitioner. 

Khundkar and Anil Chandra Boy 
Choudhury — for the Crown. 

Order. — This is an application re- 
lating to an interview with an accused 
person which was originally made to me 
in chambers sitting as a vacation Judge 
on the Criminal Side of this Court. It 
was then coupled with another applica- 
tion for bail. After an adjournment the 
bail application was dismissed. Accord- 
ing to the report which has reached me 
from the District Magistrate the peti- 
tioner is in custody accused of a very 
serious crime. He is charged with the 
crime of dacoity with double murder. 
This dacoity is said to have been under. 


for revolutionary or terrorist purposes. 

I was particularly anxious to obtain 
in full the explanation of the learned 
District Magistrate of Hooghly, who 
made the order, because I felt that pos- 
sibly a very serious principle was in- 
volved. The order to which exception 
is taken was in regard to an interview 
between the accused and his counsel. It 
was to the following effect: 

** This (the interview) may be allowed in the 
presence and hearing of a police officer as the 
case is still under investigation.” 

It is interesting to note that the origi- 
nal order was written without the words 
“and hearing’' forming a part of it. These 
words were interpolated above the line. 

I am told by the petitioner's counsel 
this was done at the request of the 
police representing the prosecution, but 
the learned Magistrate in his report has 
not dealt with this point. What ac- 
tually happened appears to have been 
this: When counsel went to see his 
client in custody there were a number of 
police officers in the room and it was 
impossible to take the accused’s instruc- 
tions or advise him without the police 
officers hearing every word that was 
said. Now it seems to me that, due no 
doubt to overzeal, the Magistrate in* 
making this order infringed two elemen- 
tary but cardinal principles of British 
Criminal Jurisprudence. They are these; 

Firstly, an accused person is entitled 
to bo considered innocent until he is 
actually found to be guilty both during 
the preparation of his trial and during 
the hearing of his case: although it may 
be that for the purpose of bringing the 
trial about and bringing the accused 
person before the Court, he must be 
forcibly placed under restraint. Owing 
to the recognition of this Eule in the 
British Empire, a person in custody 
charged with an offence is now always 
permitted reasonable facilities to consult 
his professional legal advisers. 

Secondly, all communications between 
an accused person (or indeed any liti- 
gant) and his legal advisors are privi- 
leged and confidential. It is impossible 
to have anything confidential about com- 
munications with your lawyer if you 
and he are surrounded by police officers. 
It would be equally impossible to have 
anything confidential, I should think, 
even if there was only one police officer 
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sitting on a chair within earshot. I 
should imagine that after the interview 
the oflficer would go off and recount to 
his superiors everything of importance 
that had been said; and it would, pro- 
bably, in the circumstances, be his duty 
to do so. The question of a prisoner’s 
right of defence is, of course, enshrined 
in the Criminal Procedure Code; but it 
is also a well known principle of com- 
mon law. The principle of the confi- 
dential nature of communications bet- 
ween the litigant or an accused person 
and his legal advisers is also dealt with 
in an India Statute, namely, in the Evi- 
dence Act. Agaiu however this is merely 
a statutory enactment of another well- 
known common law right. It may here 
be observed that the custom in England 
of depriving a treason felon of a full 
defence — so noticeable in the reports 
contained in the State Trial Series — has 
long fallen into desuetude. 

The learned Magistrate in his expla- 
nation has laid stress on what induced 
him to make the order in such strict 
terms. It seems to have been solely 
that it had been reported to him that 
the accused’s advocate, instead of advis- 
ing, his client that he should be cauti- 
ous in making a statement to the police, 
•or that he should consult him before he 
made it, or something to that effect, ad- 
vised quite roundly that the accused 
should in no circumstances make any 
statement at all. It is very difficult for 
me to say that however serious a crime 
a person may be accused of, advice like 
this should not be given by an advocate. 
There might conceivably be circumstan- 
ces in which it would be improper for a 
lawyer with special knowledge of the 
guilt of his client to advise him not to 
make a confession; but for the moment 
I am unable to visualize them. 

It seems to me that the learned Ma- 
gistrate has entirely overlooked the two 
principles tnat I have mentioned — the 
principles of the presumption of the 
innocence of all accused persons and 
their right to confidential communica- 
tions with their legal advisors. I have 
mentioned the serious nature of this 
alleged crime, as one knows that a very 
serious crime or a very serious move- 
ment of crime may, and often does, ne- 
cessitate the tightening up of procedure, 
the institution of special tribunals and 
so on. But it seems to me that unless 
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in certain offences persons are directed 
by the Government to be tried by drum- 
head Court martial, it is of paramount 
importance that advocates should have 
free access to their clients and should 
obtain all the support they are entitled 
to look for in seeking such success. The 
more serious the offence the greater the 
need of the advocate’s help and more 
especially where persons are charged 
with taking part in what I may term 
**group” crime. But I need hardly say 
that the professional privilege of advo- 
cates can only be upheld if they honour- 
ably bear in mind that they are officers 
of the Court and do not lend themselves 
in any way to act as go-betweens to 
facilitate improper communications with 
other undetected criminal associates of 
the accused. I should stress however 
that I have no evidence whatever be- 
fore me to show that anything of this 
kind is going on in this case. 

In these circumstances I shall in part 
set aside the order of the learned Magis- 
trate and substitute an order that the 
accused person’s legal adviser shall have 
access to him at times which are reason- 
able and convenient to the prison au- 
thorities, but that, although the inter- 
view may take place in the presence of 
a police, officer, he must be stationed 
oilt of ear-shot. 

K.S. Order accordingly, 
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Nasim Ali and Khundkar, JJ. 

Indu Bala Dassi and another — Plain- 
tiffs — Petitioners. 

V. 

Lakshmi Narayan Gangnly and others 
— Defendants— Opposite Parties. 

Civil Eules Nos. 768, 769, 892 and 893 
of 1934, Decided on 20th July 1934, from 
orders of Sub-Judge, Nadia, D/- 1st 
June 1934. 

(a) Hindu Law — Debt — Promissory notes 
executed by manager in their own names for 
edbts incurred for purposes of joint family 
— Suit on promissory notes — Other members 
impleaded and debt alleged to be for benefit 
of joint family business — Suit held to be not 
merely on promissory notes but on original 
consideration as well — Promissory note. 

Plaintiffs’ case in substance was that though 
the managers of the joint family and joint busi- 
ness executed the promissory notes in their own 
names, the loans were taken by the joint family 
through their managers for the purposes of the 
joint family and joint family business : 
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Held ; that it could not be said that the suits 
"Were simple suits for recovery of money on pro- 
missory notes only but were on the original con* 
«ideration also : 1918 P C 146 Bel on and 1914 

PC 4, Ref, [P 104 0 1, 2] 

(b) Promissory note — Loans independently 
of note — Creditor is not debarred from suing 
on original cause of action which arose out 
of same transaction as execution of note. 

Where there is a loan independently of the 
note, the creditor is not debarred from suing on 
the original cause of action by the fact that the 
cause of action arose out of the same transaction 
in the course of which the promissory note was 

executed 128 I C 194, Bel on, [P 105 C 2] 

(c) Civil P. C. (1908), S. 115 (c)~Cl. (c) is 
left advisedly indefinite so that High Court 
may interfere to correct gross and palpable 
errors of Subordinate Courts. 

Clause (c) has been advisedly left in indefinite 
language in order to empower the High Court to 
interfere to correct gross and palpable errors of 
Subordinate Courts for the ends of justice : 
ICW N IGW N 633 and 1924 Qal 633, 
JRef. [P 106 C 2] 

I (d) Civil P. C. (1908), S. 115 — High Court 
will not interfere with interlocutory orders 
oinless irreparable injury and inevitable mis- 
carriage of justice will result. 

So far as the Calcutta High Court is concerned 
it will not interfere with interlocutory orders, 
unless an irreparable injury will be done and a 
miscarriage will inevitably issue if the High 
•Court holds its hand. If however irreparable 
injury would be caused to one of the litigants if 
the matter was not set right, this Court ought 
to intervene in the current litigation and dis- 
turb the normal progress of a case by revising an 
interlocutory order that has been passed by a 
Subordinate Court : 1926 Cal 1149, Bel on. 

[P lOG C 2; P 107 C 1] 

(e) Civil P. C. (1908), S. 115 and O. 6;, 
R. 17 — Ordinarily discretion exercised by 
lower Court will not be reviewed unless ir- 
reparable injury and failure of justice will 
be caused. 

Ordinarily the discretion of a judicial officer 
will not be reviewed by the High Court in revi- 
sion. But it is impossible to lay down a hard 
and fast rule, that in no instance will the dis- 
cretion exerdised by the judicial officer be re- 
viewed either under S. 115 of the Code or S. 107, 
Covernment of India Act, or under the combined 
operation of the two sections. Under S, 107, 
Covernment of India Act (S. 16 of the Charter), 
the High Court can interfere where irreparable 
injury will be done to one of the litigants or 
where there will be a failure of justice if the 
matter is not set right : 4 I C 380 ; 6 I C 574; 

S I CSl and 1934 Cal 102, Ref. [P 107 C 1] 

A. N. Bose, Hiralal Chahravarti, Pan^ 
chanan Ghose, Stirendra Nath Bose, Sau-- 
rindra Narayan Ghose and Paresh Nath 
Mukherjee — for Petitioners. 

P^igh, Arun Sen, Sudhansu Sekhar 
Mukherjee and Chandra Sekhandar Sen 
— for Opposite Parties. 

Order. — The facts which give rise to 
these rules are as follows : One Indu 
Bala instituted Suit No. 86 of 1933 in 


the Court of the Subordinate Judge of 
Nadia for recovery of a certain amount 
of money on certain promissory notes. 
Another suit, viz., Suit No. 85 of 1933, 
was instituted by one Gurudasi against 
the same defendants for recovery of an.^ 
other sum of money on the basis of cer- 
tain other promissory notes. The two 
suits were consolidated. It appears that 
both the suits were instituted on 29th 
May 1933. Written statements were 
filed by the defendants on 19th August 
1933. Certain issues were settled by 
the Court on those pleadings on 30th 
August 1933. The issues which are rele- 
vant for the purposes of the present 
rules are as follows : 

“ Issue 7. Is the business an ancestral joint 
Hindu family business ? Was it inherited by 
the sons of Ananda Ganguly ? If so, did the 
business go by the name of Ganguly Brothers ?’* 

“ Issue 8. Did the father of defendants 7 to 
14 inherit along with the brothers the karbar of 
Ananda Ganguly ? Did they and thereafter the 
present defendants form a joint Hindu family ? 
Was their karbar a joint family karbar and car- 
ried on in the name of Ganguly Brothers ?” and 

“ Issue 9. Did Ganesh and Rakhal and on 
Ganesh’s death Lakshmi Narayan and Rakhal 
and Rakhal’s death Lakshmi Narayan act 
jointly and severally as the karta of the joint 
family and of the joint family karbar ? Did they 
raise the loans for carrying on the joint family 
business or for the benefit of the joint family.” 

The hearing of the suit commenced on 
7th May 1934. On 10th May 1934 the 
plaintiff wanted to adduce evidence on 
these issues. The learned Judge by his 
order dated 31st May 1934 refused to 
take evidence on these issues on the ob- 
jections of the defendants to the recep- 
tion of this evidence. On the same day 
the plaintiffs in the two suits filed ap- 
plications for amendment of the plaints. 
On 7th June 1934 the learned Judge re- 
jected the plaintiffs’ applications for 
amendment. The Rules Nos. 768 and 
769 are directed against the orders 
of the Subordinate Judge, dated 31st 
May 1934, in the two suits, and 
Rules Nos. 192 and 193 are for the 
revision of the orders of the Subordinate 
Judge dated 7th June 1934 in the two 
suits. 

The learned Subordinate Judge re- 
fused to allow the plaintiffs to adduce 
evidence on the aforesaid issues on the 
ground that the suits were based on the 
hand notes only on the allegation that 
the makers thereof were the kartas of a 
joint Hindu family and manager of a 
joint family business and t^hat the loans 
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were taken by the hand notes executed 
personally in their names for the pur- 
pose of their joint family and joint busi- 
ness and that the plaintififs in their plaints 
did not make an alternative case for re- 
covery of money lent on the basis of an 
agreement independently of the promis- 
sory notes. It may be stated here that 
the promissory note dated 24th Decem- 
ber 1930 which is included in Soh. (kha) 
of the plaint in Sutt No. 86 of 1933 is 
not admissible in evidence as it is not 
properly stamped and that the promis- 
sory notes which are mentioned in Sche- 
dule (ka) of the plaint in Suit No. 86 
and the promissory notes mentioned in 
the plaint in Suit No. 85 of 1933 were 
executed by Eakhal Das Ganguli, the 
predecessor of opposite parties 7-14 
and Lakshmi Narayan Ganguli oppo- 
site party 1 in their own names and 
not as kartas of a joint Hindu family or 
as manager of a joint family business. 
We are concerned with these promissory 
notes only in the present rules. The 
plaints in the two suits have been 
placed before us by the learned advo- 
cates appearing for the petitioner in this 
case. It seems to us that the plaintiffs’ 
case in substance is that though the ma- 
nagers of the joint family and the joint 
business executed the promissory notes 
in their own names, the loans were taken 
by the joint family through their mana- 
gers for the purposes of the joint family 
and joint family business. It is no doubt 
jtrue that it is not specifically stated in 
the plaint that the promissory notes 
were taken as securities for the loans 
advanced to the joint family. 

From the allegations in the plaint it 
cannot be said that by the execution of 
the promissory notes the debt was en- 
tirely extinguished. Taking the plaint 
ih each suit as a whole we are not in a 
position to say that the suits were simple 
suits for recovery of money on promis- 
sory notes only. If that were so the al- 
legations about the joint family, family 
necessity for the purposes of busi. 
ness would be meaningless. The im- 
pleading of the members of the family 
other than the executants of the promis- 
sory notes, or their heirs would be also 
meaningless. The statement in para. 10 
of the plaint, namely, that the defen- 
dants being members of a joint Hindu 
family and the debts having been incur- 
red to meet the necessity of the said 
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joint family karbar and the joint Hindu 
family the defendants are liable for the 
said debts, would be meaningless. Wa 
are therefore of opinion that the suita 
are not simple suits on the promissory- 
notes alone. On the other hand we are 
inclined to hold that the plaintiffs’ suits- 
must be taken as suits on the promissory 
notes as well as on the original conside- 
ration, that is, the debts which are al- 
leged to have been incurred by the ma- 
nagers of the joint family for the pur- 
poses of joint family and joint business. 
In our opinion such a course is open to 
the plaintiffs. This view is supported 
by the decision of Their Lordships of the 
Judicial Committee in the case of 1918 
P. C. 146 (l). The promissory notes ins 
question were no doubt signed by the 
kartas of the joint family in their owu 
names and not as kartas of the joints, 
family or as manager of joint family 
business. But the promissory notes be- 
ing signed by the kartas in their own 
names is equally consistent either with 
a borrowing by the kartas for their own 
individual purpose or a borrowing for 
the purposes of the joint family and the 
joint family business: see 1934 P. 

4 (2). This view of ours is further con- 
firmed by the fact that the defendants 
did not raise any objection when the is- 
isues mentioned above were framed by 
the Court. The issues show the real 
nature of controversy between the par- 
ties, as indicated in the pleadings. It is 
not disputed that those issues relate to 
the plaintiffs’ alternative claim on the 
original consideration, i. e., the debts for 
which the promissory notes are alleged 
to have been taken. It cannot therefore 
be said that when the plaintiff wanted 
to adduce evidence relating to those is- 
sues, the defendants were taken by sur- 
prise. It is not disputed before us that 
the evidence which the plaintiff wanted 
to adduce and which the learned Judge 
has rejected is relevant to the said is- 
sues. We are therefore of opinion that 
the learned Subordinate Jddge was not 
justified in rejecting the evidence which 
was offered by the plaintiffs. We are 
further of opinion that in this case the 
learned Judge was not justified inreject- 

1. Sadasuk Janki Das v. Sir Kishan Pershad> 
1918 P 0 146=60 I C 216=46 I A 83=46 Cal 
663 (P 0). 

2. Abdul Majid Khan v. Saraswatbai, 1934 P 0 4. 
=147 I C 1=61 1 A 90=80 N L B 60 (P C). 
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ing the applications for amendment of 
the plaints: (l) The reasons given by the 
the learned Judge in support of his 
order are: (a) that 

“the plaints are nothing but on the foot of the 
pro- notes and the suits are only for recovery of 
money borrowed by executing those pro-notes.’* 

(b) that 

“the descriptions of the makers of the hand- 
notes as kartas and the recitals or the purpose of 
the loan are immaterial land cannot make the 
suits other than suitsion hand-notes.” 

^ (c) That there is no allegation of any obliga- 
tion in the plaint apart from the obligation cre- 
ated by the hand-note. 

Under 0. 6, R. 17, Civil P. 0., the Court 
may at any stage of the proceedings allow 
either party to amend his pleadings in 
such a manner and on such terms as may 
be just and all such amendments shall 
be made as may be necessary for the 
purposes of determining the real ques- 
tion in controversy between the parties. 
The learned Judge has observed that the 
issues mentioned above “were wrongly 
framed for want of discussion of the 
whole law on the subject.” Therefore 
it is clear that plaintiffs’ claim on the 
original consideration, i. e., debts for 
which the promissory notes were taken 
was already put into issue. Plaintiff’s 
are therefore justified in thinking that 
the original plaints contained the al- 
ternative claim on the original conside- 
ration. When objection was taken by 
the defendants to the trial of those is- 
sues at the hearing the plaintiffs applied 
for amendment of the plaint in order 
that there might not be any dispute in 
future as regards the real nature of 
plaintiff's’ claim in the suits, i. e., as re- 
gards the real nature of controversy bet- 
ween the parties. If the learned Judge’s 
view of the matter, namely that the 
suits are only suits on the promissory 
notes be correct, then this is a fit case, in 
which the learned Subordinate Judge 
should have given leave to the plaintiff’s 
to amend the plaints as prayed for by 
them. 

It was however contended by the 
learned counsel for the opposite parties 
that the implied promise to pay the ori- 
ginal debts was merged in the express 
promise to pay as contained in the pro- 
missory notes and consequently the al- 
ternative claim, namely, the claim on 
the original debt alleged to have been 
contracted by the kartas of the joint 
family for the purposes of joint family 


and joint business, is not sustainable in 
law. In the present proceeding it is not 
necessary to determine whether this con- 
tention is valid or not. It is enough to 
point out at the stage that 
“where there is a loan independently of the note 
the creditor is not debarred from suing on the 
original cause of action by the fact that the 
cause of action arose out of the same transac- 
tion in the course of which the promissory note 
was “executed”: see 128 I. C. 191 (3). 

We are at the present stage of the 
case concerned only with the ques- 
tion whether the application for amend- 
ment should be allowed or not. It has 
been already pointed out that it is open 
to the plaintiffs to sue on the promissory 
notes and alternatively upon the con- 
sideration 1918 P C 146 (l), and that the 
promissory notes being signed by the 
Kartas in their own names is not in- 
consistent with borrowing for the pur- 
poses of the joint family and the joint 
family business 1934 P 0 4 (2). Whe- 
ther the plaintiffs will ultimately suc- 
ceed on the amended plaint or not is 
entirely a different matter and the 
learned Subordinate Judge will have to 
come to a decision on the matter after 
taking the evidence which the parties 
may think proper to adduce before him. 
For the purposes of the present Rule it 
is enough to say that the entire con- 
troversy between the parties regarding 
plaintiffs’ claim on the transactions in 
question should be adjudicated upon in 
the present litigation. It is also urged 
by the learned counsel for the opposite 
parties that if the amendment be al- 
lowed, the opposite parties will be de- 
prived of a valuable right which they 
have acquired by virtue of the operation 
of the law of limitation. If we are right 
in our view that the alternative claim 
on the original debt, that is, the original 
consideration, was already included in 
the plaints the question of limitation 
does not arise. If however by the amend- 
ment a new claim is being added, the 
amendment in this caso should be al- 
lowed in view of the exceptional circum- 
stances of this case, which we have al- 
ready mentioned. It is however con- 
tended by the learned counsel for the 
opposite parties that even if the learned 
Subordinate Judge is wrong this Court 
has no power to revise his orders under 
S. 115, C i vil P. C. There has been a 
3. Abdul Rabbani v. Shyamlal, (1930) 128 I O 

194. 
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good deal of controversy as to the exact 
meaning of the words “acted in the 
exercise of its jurisdiction illegally or 
with material irregularity’' as used in 
S. 115, 01. (c) of the Code. In the case 
of 11 Cal 6 (4), their Lordships of the 
Judicial Committee have observed as fol- 
lows ; 

“ It appears that they (i. e., the Judges of the 
lower Courts) had perfect jurisdiction to decide 
the question which was before them and they 
did decide it. Whether they decided it rightly or 
wrongly, they had jurisdiction to decide the 
case; and even if they decided wrongly, they did 
not exercise their jurisdiction illegally or with 
material irregularity.” 

Again in the case of 1917 P C 71 (5), 
their Lordships of the Judicial Committee 
have observed that : 

Section 115 applies to jurisdiction alone, the 
irregular exercise or non-exercise of it, or the 
illegal assumption of it. The section is not 
directed against conclusions of law or fact in 
which the question of jurisdiction is not in- 
volved.” 

In the case of 1926 P C 142 (6), the 
Judicial Committee has however held 
that if a Court decide a case in the ab- 
sence of a necessary party, that is mate- 
rial irregularity within the meaning of 
115, Civil P. C. Now if the third 
clause of S. 115 of the Code is not inten- 
ded to have a meaning distinct from 
that of the other two clauses it would 
not have been added to R. 622 of the 
Code of 1877 by the Amending Act of 
1879. 11 Cal 6^(4), simply decided what 
“illegally” or “material irregularity” is 
not. From 1917 P C 71 (5) it is not also 
easy to deduce any clear rule of cons- 
truction of the third clause of S. 115 
except the negative one that wrong con- 
clusions of law or fact in which the 
Cfuestion of jurisdiction is not involved 
are not included in it : 

” All cases of ‘acting illegally’ are cases of 
error of law, though the converse is far from 
true. Any error in law which amounts to a 
usurpation of authority in the act done by the 
Oourt comes within Cl. (c) if it is not already 
within Cl. (a). In the broad sense of the word 
110 Court has ever jurisdiction to make an order 
what in fact in law is wrong : see 1920 Cal 
206 (7), 1926 P C 142 (6),” 
seems to imply that 01. (c) may be ap- 
plied wh en failure of justice is due to 

4. Rajah Amir Hossain Khan v. Sheo Baksh 
Singh, (1885) 11 Cal 6=11 I A 237 (PC). 

5. Balkrishna Udayar v. Vasudeva Aiyar, 1917 
P C 71=40 1 C 650=44 I A 261=40 Mad 798 
(PC). 

6. Umed Mai v. Chand Mai, 1926 P C 142=99 
I C 749=53 I A 271 (PC). 

7. Hindley v. Joy Narayan, 1920 Cal 305=54 I 0 
439=46 Cal 962. 


one or other defects of procedure. But 
does the said clause refer only to de- 
fects of procedure ? Is it confined to 
error in the method or manner of trial 
only ? 

“Jurisdiction to try a suit does not mean juris- 
diction to do anything whatever by order made 
in that suit; if it did an exception for material 
error in procedure strictly so-called would be 
almost ludicrous: 1920 Cal 305 (7).” 

Again the words “illegally” and 
“material irregularity” cannot have the 
.same meaning. If the words “acted with 
material irregularity” refer to irregu- 
larity in procedure what meaning is to 
be attached to the words “acted ille- 
gally”? In view of these difficulties it 
has been laid down in some cases by 
this Court that CL (c) has been advisedly 
left in indefinite language in order to 
empower this Court to interfere and 
correct gross and palpable errors of Sub- 
ordinate Courts for the ends of justice : 
see 1 C W N 626 (8), 1 C W N 633 (9), 
1924 Cal 633 (lO). Another branch of 
the argument of the learned counsel for 
the opposite party in this connexion is 
that even if tliis Court has power under 
S. 115 to revise the orders of the Subor- 
dinate Judge, the orders under discussion 
in these Rules are merely intorlecutory 
orders and consequently they cannot be 
revised by this Court at this stage. It 
is argued that S. 115 of the Code is con- 
fined to a case which has been decided; 
in other words to a case where the rights 
of the parties have been determined. It 
is contended by the learned counsel that 
as the rights of the parties have not yet 
been determined this Court cannot in- 
terfere at this stage. Reliance was 
placed in support of this contention on 
the observations of Woodroffe, J., in the 
case of 10 I C 308 (ll). So far as this 
Court is concerned it can be said to be 
now fairly established that this Court 
will not interfere with interlocutory 
orders unless an irreparable injury will 
be done and a miscarriage will inevitably 
issue if this Court holds its hand. If 
however irreparable injury would bel 
caused to one of the litigants if the* 
matter was not set right, 

8. Mathura Nath Sarkar v. Umesh Chandra, 

(1897) 1 0 W N 626. 

9. Raghu Nath Gujrati v. Rai Ohatraput Singh 

(1897) 1 0 W N 633. 

10. Jogunnessa Bibi v. Satish Chandra, 1924 Cal 

633=83 I C 438=51 Cal 690. 

11. Chandi v. Kripal, (1911) 10 I C 308. 
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“this Court ought to interveue in the current 
litigation and disturb the normal progress of a 
case by revising an interlocutory order that has 
been passed by a Subordinate Court, see 1926 
Cal 1149 (12).’» 

It was however contended on be- 
half of the opposite parties that as 
these orders can be challenged in 
the appeal from the decree which 
may be passed in that suit, this 
Court should not interfere at this stage. 
Reliance was placed for this contention 
also on the decision of this Court in the 
case of 10 I C 308 (ll) cited above. It 
is true that in that case Woodroffe, J., 
observed that interlocutory orders did 
not come within* the scope of S. 115 but 
the learned Judges who decided that 
case were of opinion that this Court 
would have power under S. 15, Charter 
Act, to interfere and to set aside the 
order of the Subordinate Courts. It is 
however argued that 0. 6, E. 17 of the 
Code gives a discretion to the Court 
either to allow or reject the prayer for 
amendment and that the Court is not 
bound to allow the amendment. But it 
has been pointed out by this Court in 
the case of 1934 Cal 102 (13) that 
“ordinarily the discretion of a judicial officer 
will not be reviewed by this Court in revision. 
But it is impossible to lay down a hard and fast 
rule. That in no instances will the discretion 
exercised by the judicial officer be reviewed 
sither under S. 115 of the Code or S. 107, Govern- 
ment of India Act, is under the combined opera- 
tion of the two sections”. 

Again there is a respectable body of 
authority at any rate in this Court in 
support of the view that under S. 107, 
Government of India Act (S. 15 of the 
Charter), this Court can interfere where 
irreparable injury will be done to one 
of the litigants or where there will bo a 
failure of justice if the matter is not set 
right : 4 I C 380 (14), 6 I C 574 (15), 8 
I C 87 (16), 1934 Cal 102 (13). 

The point for determination therefore 
is whether in this particular case any 
irreparable loss will be caused to the 
plaintiff if we do not interfere at this 
stage. It appears from para. 22 of the 
petition of the plaintiffs to this Court 
12. Salam Chand v. Bhagwan Das 1926 Cal 

1149=98 I C 616=53 Cal 767. 

13 Loke Nath Mukherjee v. Abani Nath Mu- 

kherjee 1934 Cal 102=149 I C 923. 

14. Gobind Mohun Doss v. Kunja Behary Doss 
(1909) 4 1 C 380. 

15. Amjad All v. Ali Hossain Johar (1910) 6 

I G 574. 

.16. Charu Chunder Butt v. Sarat Ohunder 
Singh (1910) 8 I C 87. 


that one Pran Krishna Mallik, who is 
aged about 70 and who was the principal 
officer of the defendants and is therefore 
in a position to prove the account books 
which have now been produced in Court 
in spite of the objection of the opposite 
parties, has recovered recently from a 
serious attack of double pneumonia and 
that i^ his evidence be not taken now, 
it may be that, if the, Court of appeal 
ultimately be of opinion that the plain- 
tiffs were entitled to proceed with, their 
claim on the original consideration in 
this litigation, the plaintiffs may not 
then get the benefit of the evidence of 
this witness having regard to his old age 
and the precarious condition of his 
health. In the counter-affidavit which 
was filed by the opposite party the 
statement that the said witness is aged 
about 70 was not denied and tlie answer 
to the plaintiffs’ allegation that the wit- 
ness had recently suff'ered from double 
pneumonia and was in a precarious con- 
dition of health is only evasive. In 
these circumstances we are of opinion 
that if this evidence be not taken now 
and if the witness dies in the meantime, 
the plaintiff will suffer irreparable loss. 
Further if the order of the learned Sub- 
ordinate Judge be now allowed to stand 
and if the Court of appeal ultimately 
comes to the conclusion that the orders 
of the learned Judge are wrong, the suits 
will liave to be remanded again to the 
trial Court for evidence and litigation 
will be protracted. If, on the other 
hand, this evidence be taken now^ and 
the Court of appeal ultimately holds 
that the evidence is irrelevant, the ap- 
peal Court would reject that evidence 
and proceed to hear the cases on the 
remaining portion of the evidence. It 
is therefore in our opinion desirable in 
the interest of the parties that this evi- 
dence should be taken at this stage so 
that there may not be any risk of a 
remand in future by the appellate Court. 
We are therefore of opinion that in viev/ 
of the peculiar facts and circumstances 
of this case we should interfere in this 
matter. 

Wo accordingly make the rules absolute, 
and set aside the orders of the learned 
Subordinate Judge against which these 
rules were directed. The learned Sub- 
.ordinate Judge is directed to amend the 
plaints as prayed for by the petitioners, 
to treat the suits not only as suits for 
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recovery of money on promissory notes 
but also as suits for recovery of money 
on the original consideration and then 
to proceed to take evidence and decide 
the suits on that footing. The defend- 
ants will have an opportunity of filing 
additional written statement and raising 
additional issues, if they so like. Costs 
in these rules will abide the 4 :esult, 
hearing-fee being assessed at ten gold 
mohurs. 

K.S. Buie made absolute, 

A. L R. 1935 Calcutta 108 (1) 

Nasim Ali and Khundkar, JJ. 

Prithivi Chand Lall ChoiMury — 
Petitioner. 

V. 

Elahi Biiksh Mohamed — Opposite 
Party. 

Civil Eule No. 1371 of 1933, Decided 
on 29th June 1934, from order of Sub- 
Judge, Dinajpur, D/- 21st July 1933. 

Bengal Tenancy Act (1885), S. 26-J — 
Order in proceeding under, is not appealable. 

An order in a proceeding under S. 26-J is not 
appealable. [P 108 C 1] 

Siidhansti Sekhar Mukherjee Shoi^ 
lendra Nath Majumdar — for Peti- 
tioner. 

Subodh Chandra Dutta — for Opposite 
Party. 

Order . — This is an application in 
revision against the order of the Sub- 
ordinate Judge of Dinajpur, dated 20th 
July 1933, reversing the order of the 
munsiff of Eaigunj in a proceeding 
under S. 26-J, Beng. Ten. Act. The 
only ground on which the Eule was is- 
sued is that the learned Judge had no 
jurisdiction to interfere with the order 
of the Munsiff in appeal as the order of 
the Munsiff was not at all appealable. 
It appears from the judgment of the 
learned Subordinate Judge that he is 
also of opinion that the order in a pro- 
ceeding under S. 26-J, Ben. Ten. Act 
is not appealable, but he treated the 
order as one under S. 158, Beng. Ten. 
Act. We have looked into the petition 
which was filed by the landlord on the 
basis of which the proceeding out of 
w'hich the present Eule has arisen was 
started. It is clear from the said peti- 
tion that it was only under S. 26-J, Ben. 
Ten. Act. The learned Judge was there- 
fore in error in holding that it could be 
treated as a proceeding under S. 158, 
Ben. Ten. Act. The result therefore is 


that this Eule is made absolute, the 
order of the learned Subordinate Judge 
is set aside and that of the Munsiff res- 
tored. There will be no order for costs 
in this Eule. 

K.S. Buie made absolute, 

A. I. R. 1935 Calcutta 108 (2) 

Guha and Bartley, JJ. 

Jogendra Lal Pal s>ndi others — Peti- 
tioners. 

V. 

Sheikh Anjii — Opposite Party. 

Criminal Eevn. No. 226 of 1934, De- 
cided on 11th July 1934. 

Criminal P. C. (1898), S. 143 — Order with- 
out drawing up proceeding, without taking 
evidence and without giving opportunity to 
opposite party to substantiate his case is 
illegal. 

An order passed by a Magistrate under S. 143 
without drawing up a proceeding, without 
taking evidence and without giving an opportu- 
nity to the petitioners to substantiate their case 
and without an adjudication about the existence 
of the public nuisance as contemplated in the 
section by the competent Court is wholly with- 
out jurisdiction, bad in law and illegal, 

[P 108 C 2] 

Suresh Chandra Tahiqdar — for Peti- 
tioners. 

Birendra Kumar Be — for Opposite 
Party. 

Order . — This Eule was issued on the 
District Magistrate of Dacca and upon 
the opposite party, Sheik Anju, to show 
cause wliy the order passed by the De- 
puty Magistrate of Munshigunge, on 
14th December 1933, purported to be 
made under S. 143, Criminal P.C., should 
not be set aside. On the materials placed 
before us, we have no hesitation in com-, 
ing to the conclusion that the Eule 
should be made absolute on the grounds 
on which it was issued, viz., that the 
order passed by the Magistrate under 
S. 143, Criminal P. C., without drawing 
up a proceeding, without taking evidence, 
and without giving an opportunity to 
the petitioners to substantiate their case, 
is wholly without jurisdiction and ille- 
gal ; and further that the order made 
by the Magistrate under S. 143, Criminal 
P. C., without an adjudication about the 
existence of the public nuisance as con- 
templated in the section by a competent 
Court is bad in law and illegal. It does 
not appear to us, from the judgment re- 
corded by the Magistrate in this case or 
from any materials placed before us that 
the proper procedure* to be followed in a 
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case of this description was followed by 
the Magistrate before passing final orders 
in the case. In the above view of the 
case, the Rule is made absolute, and the 
order passed by the Magistrate under 
S. 143, Criminal P. C., on 14th December 
1933 is set aside. 

K.S. Bide made absolute. 


A. I. R. 1935 Calcutta 109 

Remfhy, J. 

Hormus Ardeshar Kandaivala — Plain- 
tiff. 

V. 

Ardeshar Coivashji Diistoor — Defen- 
dant. 

Original Suit No. 603 of 1933, Decided 
on 13th March 1934.1 

Trade name — Passing off—Rights in res- 
pect of name of business are different from 
those of trade mark — Name common to trade 
likely to deceive public — Injunction should 
be granted restraining defendant from using 
name likely to deceive public — Damages 
should be awarded on difference between 
usual gross earnings and actual earning and 
lump sum for expected profit by increase of 
business. 

The right of a person to a distinct name in 
respect of his business arises immediately on the 
user of that name. Unlike the case relating to trade 
marks, the rule as to anything being common to 
the trade, does not apply in such a case and a 
person first using a business name entirely con- 
sisting of words common to the trade can res- 
train the use of a colourable similar name by a 
rival business. In awarding damages the Court 
should assess it and allow the plaintiff’s usual 
percentage of profit on the difference between the 
plaintiff’s usual gross trade earnings before the 
unfair competition began and his actual earning 
thereafter with a lump sum for any expected in- 
crease of business: 1929 P C 11, Foil, 

[P 113 C 1] 

iJ, for over 25 years carried on a business of 
dyers and cleaners under the name of “Bombay 
Dyeing and Cleaning Co.” at 1, Lindsay Street 
in Calcutta before shifting to another shop in 
the locality. A, then started a similar business 
at II' s old place of business under the name of 
“Bombay Art Dyers and Cleaners.” H sued for 
injunction and damages: 

Held (1): that as, apart from any motive of the 
defendant, the name itself, the distribution and 
contents of the signboards in which the word 
“Bombay” occurred prominently as in H's 
case and the locality chosen by A, make it likely 
that the public would be deceived, H was en- 
titled to an injunction and damages: North 
Cheshire and Manchester Brewery Co. v. Mart" 
Chester Brewery Co., (1893) A C 83, Foil. 

(2) that injunction should be in the usual 
from restraining A, his servants and agents from 
using the name “Bombay Art Dyers and Clean- 
ers” or any other name calculated to induce the 
belief that A's business was that of H: Lloyd's 
V, Lloyd's (Southampton) Ltd, (1912) 29 E P C 
438 and Montgomery v. Thompson, (1891) A G 
217, Foil.: 1934 Cal 6C0, List, [P 113 C 1,2] 


J. C, Hazra and S, P, Chaudhuri — * 
for Plaintiff. 

Pugh, J. N, Mazumdar and M, N. 
Ghose — for Defendant. 

Judgment.— In this suit the plain- 
tiff, who carries on business as “Bombay 
Dyeing and Cleaning Company,” seeks 
to restrain the defendant from carrying 
on business as “Bombay Art Dyers and 
Cleaners,” and claims damages. The 
following issues were raised: 

(1) Is the plaintiff’s business the “Bombay 
Dyeing and Cleaning Company” known to the 
public as the “Bombay Art Dyers and Cleaners ? 

(2) Has the plaintiff acquired the sole right to 
the use of the word “Bombay” in connexion 
with the dyeing and cleaning business or is it 
common in the trade ? 

(3) Has the defendant lawfully adopted the 
name of the ‘‘Bombay Art Dyers and Cleaners” 
and is he entitled to use the name ? 

(4) Has the plaintiff suffered any damages^ as 
alleged in para. 7 of the piaint ? Is he entitled 
to any account of the profits made by the defen- 
dant ? 

The undisputed facts are that, in 
1907, the plaintiff started a business as 
a dyer and cleaner at No. 1, Lindsay 
Street, on the ground floor, under the 
name of H. Ardeshar Sc Co. In 1908, he 
changed the name of the business to 
“Bombay Dyeing and Cleaning Co.” At 
first the defendant financed the business 
to some extent. In 1912 the plaintiff 
w’ent to England for special training as 
a dyer and cleaner. In May 1932 the 
plaintiff removed his business to No. 10, 
Chowringhee, and, for some five years 
before that date, he had occupied the 
first floor of No. 1, Linesay Street, as his 
business premises. In June 1932, the 
defendant filed a suit against the plain- 
tiff for partnership accounts and obtain- 
ed the appointment of a receiver. On 
8th June 1932, this suit was settled and 
a consent decree passed, according to 
which the defendant was to receive 
Rs. 4,000 and the plaintiff was declared 
to be entitled to the goodwill and other 
assets of the business of the “Bombay 
Dyeing and Cleaning Co.” 

In August 1932, the defendant be- 
came a tenant of the first floor of No. 1, 
Lindsay Street, and started a business of 
dyers and cleaners under the style of 
“Bombay Art Dyers and Cleaners.” This 
suit was filed on 17th March 1933, and, 
on an application for an ad interim in- 
junction, an order was passed restrain- 
ing the defendant from representing him- 
self as a late partner in the plaintiff's 



110 CulctlHa Hormus Ardeshar v. Ardeshar Cowashji (Eemfry, J) ' 1935 


business and the defendant was ordered 
to keep an account of his profits. I was 
informed that the question as to the ad 
interim in junction. in respect of the use 
of the name “Bombay Art Dyers and 
Cleaners" was not considered, as the de- 
fendant said that he would be ready for 
the hearing of a suit in seven days' time. 
In the plaint, the plaintiff claimed that 
his business was known to the public by 
six different names. This was based on 
the fact that he had received letters 
addressed in these six different names. 

In my opinion, in cases of this nature, 
the material points for consideration 
are: (l) Whether the defendant intend- 
ed to attract the customers of the plain- 
tiff by using a name likely to cause such 
customers to think that they were deal- 
ing with the plaintiff, and in this con- 
nexion the general “get up" of the pre- 
mises and of the bills or receipts may be 
material. (2) Whether intention or no 
intention, the name, and, so to speak the 
get up" of the business were likely to 
decreive the public and not merely old 
customers of the plaintiff’s business into 
a belief that the defendant’s business 
was the plaintiff’s business. (3) Whe- 
ther in fact any persons were so decei- 
ved. Of these, if No. 2 is established, 
that is sufficient to entitle the plaintiff 
to an injunction. 

It was contended, on behalf of the 
plaintiff', that, if it was established that 
letters were misdelivered in consequence 
of the similarity in the name used by 
the defendant, that was also a material 
point. But in 26 R P C 775 (l), it was 
held by a Scotch Court on appeal that 
the mere misdelivery of letters, more 
especially if they were misdirected, gave 
no cause of action. If I may say so, I 
entirely agree with that decision. At 
the same time, I decided to admit the 
letters, not as evidence of their contents, 
for that was within the rule as to hear, 
say evidence and none the less so be- 
cause they were in writing, but because 
the plaintiff’s case was that, on certain 
occasions, he received letters of instruc- 
tions and the defendant received the 
relative parcels— and it was proved that 
there were four or five instances of this 
sort and, in my opinion, that affords 
some evidence, though distinctly feeble 
evidence by itself, that the defendant's 
choice of names resulted in some con .> 
1. Maikle v. Williamson (1909) 26 R P G 776. ^ 


fusion, but, on the evidence, I find it 
impossible to decide how far that con- 
fusion was attributable to the errors of 
the writers, and how far to the fact that 
the defendant was occupying the plain- 
tiff’s old premises. The evidence as to 
how the letters were directed was, in 
my opinion, also admissible in connexion 
with the plaintiff’s claim to six different 
names, and is material on the question 
as to the form of the injunction. 

The undisputed evidence is that the 
defendant secured the premises, which 
he knew had been formerly, and then but 
recently, occupied by the plaintiff’. He 
put up signboards like the plaintiff’s old 
signboards in size and shape. On those 
signboards— or some of them — the pro- 
minent word is “Bombay" — and his case 
is that, although some of the plaintiff’s 
signboards contained the words “Art 
Dyers," it was sufficient for him to 
call his business ‘Bombay Art Dyers and 
Cleaners," to render it unlikely that it 
would be taken by the public to be the 
old business carried on under the name 
of “Bombay Dyeing and Cleaning Com- 
pany." It is suggested that Bombay has 
a reputation for dyeing and cleaning, 
and that was one reason for selecting the 
\vord Bombay" and another reason was 
because the defendant admitted that the 
local reputation of “Bombay’' was earned 
by the old firm, of which he claimed to 
have been a partner, and that he him- 
self had the reputation of good work — so 
people would extend the same patronage 
which they did previously — see Q. 349. 
As there is no suggestion that the defen- 
dant had any reputation for dyeing and 
cleaning apart from his alleged con- 
nexion with tfe old business, clearly his 
idea was that he would use a name that 
would convey a reputation for good work 
— in other words he was very much 
minded to secure the old firm's cus- 
tomers by using a name that would de- 
ceive them into the belief that his busi. 
ness was the old business — the old busi- 
ness with the good reputation. There 
is no evidence of the slightest value that 
the public associated the word “Bombay’*’ 
with good work or thought that a mart 
from Bombay would be likely to do good 
work apart from the reputation earned 
by the plaintiff’s business. 

The defendant had no reputation at 
all apart from the old business. It is 
unnecessary to decide if, in fact^ he eyer 
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was a partner in that firm. He had by 
the consent decree conceded that that 
firm and its goodwill belonged to the 
plaintiff and, it appears to me, that he 
wanted to obtain the benefit of that 
goodwill. The only distinctive part of 
the two business names is the word 
“Bombay,” the rest was but a des- 
cription of the nature of the busi- 
ness. The defendant made ‘‘Bombay” 
the prominent part of some of his 
signboards. From the photograph exhi- 
bited, it appears that the words “Art 
Dyers” were also on some of the plain- 
tiff's signboards. The defendant did not 
advertise in any newspapers, the plain- 
tiff had done so, but to what extent 
does not appear, but in some of his ad- 
vertisements he used the words “Art 
Dyers.” The defendant, in my opinion, 
was scheming to secure the local custo- 
mers of the old business. As I have said, 
I can attach little value to the evidence 
as to correspondence, especially as there 
is no evidence to show that the writers 
of the letters had ever heard of the de- 
fendant's business or its name, save that 
it goes to show that there was some 
confusion. 

The only other evidence, apart from 
the evidence of the parties, was that of 
an assistant in Messrs. Hall and Ander- 
son's and a man called Loulie, and evi- 
dence of other businesses with the word 
‘ Bombay” as part of their names. The 
assistant’s evidence was that ho went to 
arrange for some dyeing w^orks for his 
firm and entered the defendant's shop 
and asked for favourable terms as he 
came for Messrs. Hall and Anderson, 
who were, as he told the man in the 
shop, old customers. Apparently, he ob- 
tained the desired terms. He then sent 
goods to be dyed and those goods were 
delivered to the plaintiff. The plaintiff 
telephoned and finally secured the order. 
Now it is quite clear that the assistant, 
an intelligent looking man and certainly 
an intelligent witness, took the defen- 
dant's shop to be the shop with which 
his firm had previous transactions. It 
may be that the position of the shop 
contributed to his error, in fact that is 
quite likely, but, in my opinion, ^the 
name used by the defendant was the 
chief contributory cause of the error. 
From what he said to the defendant or 
whoever was in the shop, there could 
have been no doubt about it in the mind 


of the person in the shop that the wit- 
ness thought it was the same old shop. 
Advantage was taken of his error. I see 
no reason w'hatsoever for doubting the 
accuracy or truthfulness of this witness. 
In my opinion, his evidence not only 
shows that a reasonable man took the 
defendant's shop to be the plaintiff’s but 
that the defendant tried to secure an 
order which he knew was intended for 
the plaintiff. As for the other witness, 
I very much suspect that he was em- 
ployed to see if the defendant was ac- 
cepting orders addressed to “Bombay 
Dyeing and Cleaning Company.” At the 
same time I think his evidence as to the 
address on the order is true. It follows 
that this is another instance in which 
the defendant took an order which he 
knew was meant for the plaintiff. It was 
argupd that two instances did not prove 
a habit, or an intention, and stress was 
laid upon the fact that more witnesses 
w^ere not produced. In my opinion, there 
is not much substance in this argument. 
It does not appear that it is easy to 
obtain such evidence and two instances 
show very clearly what the defendant’s 
attitude was and the defendant’s own 
evidence really amounts to an admission, 
that that was his idea in setting up his 
business. 

It was held in (1899) A. C. 83 (2)- by 
Lord Halsbury that the Court must de- 
cide as a question of law whether the 
name used by the defendant was likely 
to deceive the public into a belief that 
the defendant's business was the plain- 
tiff’s, but Lord Shaw said that this was a 
mixed question of fact and law. In my 
opinion, the fact that the defendant w’as 
setting up a similar business in the pre- 
mises occupied some few months before 
by the plaintiff was calculated to make 
any similarity in the name adopted 
likely to lead to that result, and that, 
even apart from that, the name adopted 
was so similar that it was in itself likely 
to make old customers and the public 
think that the defendant’s shop was the 
old shop. Mr. Pugh for the defendant, 
in reply, relied on a photograph. This 
photograph is pinned to a petition filed 
by the plaintiff in which he prayed for 
an ad interim injunction. I can find no 
mark on it' — it does not appear to have 

2. North Cheshire and Manchester Brewery Co. 
w V. Manchester Brewery Co., (1899) A 0 83=68 

L J Ch 74=15 T L R 110=79 L T 645. 
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been exhibited^ — at any rate formally. It 
depicts apparently a notice used by tbe 
defendant in wbiob it is stated that be 
is tbe proprietor of tbe business of Bom- 
bay Art Dyers and Cleaners, and late 
partner ‘Bombay Dyeing and Cleaning 
Company.’ There is no evidence about 
it at all — nothing to show when or where 
it was used, how it was used or how 
much of it was in a conspicious position. 
In my opinion it is not evidence at all 
and even if it were, its value is a matter 
of guess work. Mr. Pugh in his very 
able argument contended that the defen- 
dant was entitled to occupy the premises 
vacated by the plaintiff, and none the 
less because there was a likelihood of 
old customers coming to those premises. 
That is obviously correct. He tshen ar- 
gued that the defendant was entitled to 
try to attract the customers of his rivals. 
That also is correct — provided it was 
not done by representing his business to 
be the plaintiff’s business. 

The next point was that the fact that 
letters were misdelivered or misdirected 
gave no cause of action. For this pro- 
position he cited 36 E. P. C. 775 (l), 
where however their Lordships pointed 
out that there was no proof that the de- 
fendant retained the plaintiff’s letters 
and no suggestion that the defendant in- 
tended to mislead the plaintiff’s cus- 
tomers into a belief that his business 
was the plaintiff’s. Eeliance was also 
placed on the fact that the defendant 
han sent circular to the old customers in 
which he clearly stated that his was a 
new business. That was a material point, 
in my opinion, in a case of this nature, 
though it has been held to be immaterial 
in the case of a trade-mark. Then it 
was argued that the plaintiff based his 
claim to five designations set out in para. 
1 of the plaint, on the fact that some of 
his customers had addressed letters in- 
tended for him in those various names. 
In my opinion, the plaintiff has notesta- 
bished that he used those five names. 
The fact that some of his would-be cus- 
tomers had not taken the trouble to as- 
tain the correct name of his business is 
no ground for claiming that their care- 
lessness, inadvertence or lapse of me- 
mory gave the plaintiff any rights in ad- 
dition to his comrhon law right to a dis- 
tinct name. 

It seems to me that these claims w^re 
put forward not with any hope of suc- 


193S 

cess, but merely to introduce evidence 
suggesting that some of the customer^ 
would remember that Bombay was part 
of the name of the plaintiff’s business^ 
but would not and did not remember the 
rest of it, and to support the claim for 
an injunction in a wide form. Great 
stress wss laid for the defendant on the 
fact that the plaintiff wrote to the pos- 
tal authorities claiming that only letters 
sent addressed to “Bombay Art Dyers 
and Cleaners, 1, Lindsay Street,” should 
bo delivered to the defendant and there- 
by admitted the defendant’s right to 
that name, and on the fact that he ad- 
mitted that he had no objection to that 
name before he went to his solicitors. 
But he stated that he wrote a letter 
protesting as soon as he heard of the 
name — a fact which the defendant did 
not challenge; and as far as the post 
office was concerned, it was not its pro- 
vince to decide a right to a name. Ob- 
viously, the plaintiff could claim no 
more than he did from the post office. In 
my opinion, it did not amount in the 
circumstances to an admission of the 
defendant’s right to style his business in 
the way complained of, and in any case 
the defendant has not alleged or shown 
that he acted on any such or any such 
supposed admission. 

For the defendant, reliance was placed 
on the fact that there was *a business 
called “Parsee Bombay Dyeing and Clean - 
ing Works” at 40, Bowbazar Street, with 
three branches, which started in 1916. 
It is established that this was a dyeing 
and cleaning business, though its busi- 
ness largely consists in ordinary wash- 
ing. This business issued handbills, 
price lists and calendars'. The xfi^intiff 
knew of this business from 1916 and 
sent one or more letters of protest but 
took no further steps. Apparently, it is 
a business as its proprietor said content 
with a profit of 10 per cent. There was 
another business called Bombay Laun- 
dry.” That was started in 1914. It is- 
sued handbills, cards and price lists. It 
carries on business at 93, Wellesley 
Street and has five branches. Appar- 
ently this also catered for poorer persons 
than the plaintiff’s customers, but it also 
undertook dyeing and cleaning work. 
It was suggested that there was also 
a business in Harrison Eoad called 
‘‘ New Bombay Dyeing and Cleaning,” 
but it does not appear that it exists. It 
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was argued that the word “ Bombay 
was common to the trade. But this is 
not a case in which a trade mark is 
claimed. The fact that two other firms 
used “ Bombay in that trade as part 
of their business names in my opinion 
has little bearing on whether the defen- 
dant’s use of the name Bombay Art 
Dyers and Cleaners ” is likely to lead to 
his business being taken to be the plain- 
tiff’s business. As was said in (1907) 
A. C. 430 (3) the locality in which the 
two firms did business and the articles 
which they sold are material points. In 
fact, the more common the name, the 
more necessary it is for a new rival to 
select a distinctive name. 

In my opinion, apart from the motive 
of the defendant in selecting the name, 
the name itself, and the distribution and 
contents of the notice boards, make it 
likely that old customers of the plain- 
tiff’s would take the defendant’s shop to 
be the plaintiff’s and selecting the pre- 
mises formerly occupied by the xjlaintiff 
certainly made it all the more incum- 
bent on the defendant to distinguish his 
business from that of the plaintiff. In 
my opinion, one of the few distinctions 
between the principles applicable to this 
class of case and cases relating to trade 
marks is that the rule as to anything 
being common to the trade does not ap- 
ply to the former class of case, except 
when it claimed that the business name 
or part of it connotes the plaintiff’s 
goods or work. At the same time any 
word descriptive or otherwise, which is 
common to the trade is not sufficiently 
distinctive to found a title to an exclu- 
sive right thereto, although the man, 
who is the first who uses a business 
name entirely consisting of words com- 
mon to the trade, is entitled to restrain 
the use of a new name which is likely to 
deceive the public into a belief that a 
rival business is his. 

- There are two distinct classes of rights 
in respect of the name of a business : 
one only arises when that name or some 
part of it, whether it be what is known 
as a fancy word, an ordinary word or a 
geographical name, has come to mean 
the goods of, or to connote the skill, pro- 
bity or excellence of the particular bus i- 
8. Dunlop Pneumatic Tyre Co., Ltd. v. Dunlop 
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ness. The other class of right is to a 
distinct name, that is the right to pre- 
vent others from adopting a name which 
is likely to lead the public to mistake 
another new business for the plaintiff’s 
business. This right arises immediately 
on the user of the name by the first per- 
son who uses it, provided that the name 
used does not infringe the rights of an- 
other person. After the name has ac- 
quired a reputation the adoption of a 
similar name by a rival may arouse sus- 
picion that the real object is to get the 
benefit of that reputation. All the cir- 
cumstances must be considered and if 
the conclusion arrived at is that the new 
name is likely to lead the public to mis- 
take the new business for the former 
business, that gives a right of action. 

That conclusion is far more readily 
reached if there is evidence of an intent 
to create or foster a mistake. On the 
evidence in this case, in my opinion, the 
plaintiff has entirely failed to establish 
any right within the first class. That 
would bo an extremely difficult matter 
especially in the case of a geographical 
name, and that the name of a presi- 
dency and of its chief city. What ho 
has established, and the defendant has 
practically admitted, is that he had a 
business with a reputation. The next 
point that he had to establish was that 
the name, adopted by the defendant, 
was likely to lead the public to mistake 
the defendant’s business for the plain- 
tiff’s. It would not suffice to show that 
thoughtless persons might, or did un- 
warrantably, jump to the conclusion 
that the defendant's shop was the plain- 
tiff’s. The curious part of this case was 
that both sides wanted to establish that 
‘‘Bombay” had a secondary meaning and 
connoted skilful dyeing and cleaning, 
the plaintiff, claiming that his efforts 
had led to that result, and the resulting 
reputation was attached to his business; 
the defendant claiming that the city or 
the presidency of Bombay had earned 
that reputation. The defendant "sup- 
ported his contention with his own far 
from trustworthy evidence, and all the 
plaintiff could establish, in my opinion, 
was that his business had a reputation. 
Doubtless the reputation was attached 
to the name of his business and doubt- 
less “Bombay” is the only part of the 
name of his business that can be called 
distinctive. But he chose a geograpbi- 
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cal name, and, in my opinion, has failed 
to establish any exclusive right to that 
word, his right is merely that no other 
person may use a name which in the 
circumstances is likely to make the 
plaintiff’s would be customers believe 
that the new business is the plaintiff’s 
old business. As, in my opinion, the 
plaintiff has established that the name 
used by the defendant is likely to lead 
the public to believe that the defend- 
ant’s business is the plaintiff’s it fol- 
lows that he is entitled to an injunction. 
■ It was strenuously argued that such 
injunction should restrain the use of the 
word “Bombay” in connexion with any 
business of art dyeing and cleaning. 
The usual form of injunction does not 
prohibit the use of even what may be 
called the key word in the objectionable 
name, for instance in 29 RPC 433 (4) 
where there had been a particularly 
impudent attempt to exploit the reputa- 
tion of Lloyds, for a branch of that 
world famous institution had been in 
Southampton for a 100 years, the in- 
junction prohibited the use of the name 
Lloyds (Southampton), Ltd., or any 
other name calculated to induce the 
belief that the defendant’s business is 
the business of or an agency branch or 
department of the plaintiff’s business, 
but when counsel asked for the addition 
of or any name of which the word 
‘Lloyds’ forms a part” the Court of ap- 
peal refused his application. I must 
confess that I would have had no doubt 
that the injunction should have con- 
tained those words, but for that deci- 
sion. Then in'(l89l) A C 217 (5) al- 
though it was held that “Stone”, which 
is the name of a town, meant the plain- 
tiff’s ale and the injunction restrained 
the use of the word “ Stone” in con- 
nexion with ale by the defendant, the 
injunction as far as the name of the 
business was concerned which included 
thf word “ Stone” was in the usual 
form* In that case Lord Macnaghten 
reluctantly agreed to the form of the 
injunction (that is the part of it res- 
training the use of the word “Stone” as 
descriptive of ale) on the ground that 
it was better to make it comprehen- 
sive and not to leave anything in 

4. Lloyd’s V. Lloyd’s (Southampton) Ltd., (1912) 
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doubt to be decided in proceedings- 
for contempt. That impressed me 
but at the same time all the Lords 
present were satisfied with the form of 
the injunction as to the firm’s name. 

Only one case was cited where the 
injunction, in respect of a business name,, 
was in the form desired by the plain- 
tiff— 15 E P 0 65 (6), where ‘the defen- 
dants were found to have exploited the 
plaintiff’s reputation. ' The unreported 
decision of Page, J., as he then was, in 
1930 Cal 678 (7), was relied on by the 
plaintiff, but it was a case about a trade 
mark and in fact the injunction was in 
the usual form. In 1934 Cal 600 (8), the 
injunction restrained the use of the word 
“Lotus” altogether in connexion with 
boots and shoes, but that w^as a case of a 
trade mark and of a fancy word used as- 
a trade mark. I am not suggesting that 
a different principle applies to trade 
marks, but, in my opinion, it is easier to 
obtain an injunction in the desired form 
in the case of a fancy word which is a 
trade mark, and it is to be observed that 
in the case about to be cited on the 
question of damages the Judicial Com- 
mittee expressly approved of the form of 
the injunction granted which restrained 
the use of the plaintiff’s trade marks or 
any colourable imitation thereof and not 
the use of the word “Lotus” altogether^ 
which, curiously enough, was one of the 
words and emblems used as a trade mark 
in that case. It therefore appears that 
it requires very exceptional circum- 
stances to justify an injunction in the 
desired form. 

In the case before me the words 
“dyeing and cleaning” or “dyers and 
cleaners” and those words with the 
prefix “Art” are merely descriptive of 
the business and common to the trade. 
The word “Bombay” has been used in 
conjunction with two somewhat similar 
businesses in Calcutta. This does not 
prevent the plaintiff from every reason- 
able protection for what I may call the 
right to a distinct and distinguishable 
name, but is very material on the point 
as to the form of the injunction. It 
shows that some uses of the word 
“Bombay” in connexion with art dyeing 

6. Pinet case, (1897) P 0^5. 

7. Moolji Sicca v. Eamjan Ali, 1930 Cal 678=129 

I 0 612. 
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and cleaning do nofc owing to the locality 
and class of work of those businesses 
interferere with the plaintiff’s business 
or give rise to mistakes. I think there- 
fore his right must be confined to the 
usual form of injunction — which suffici- 
ently protects the common law right of 
a business to, so to speak, an individua- 
lity. The question then arises whether 
it is necessary or desirable to include in 
the injunction itself the names or any 
of the names set out in para. 1 of the 
plaint. On the one hand, in my opinion, 
an injunction should be clear and com- 
prehensive; on the other hand, it is 
undesirable to suggest that the usual 
form fails in those respects. Obviously 
the use of names such as those set out 
in that paragraph would be within the 
usual form. Even in the peculiar circum- 
stances of this case, I think the form 
should be the usual one. The defen- 
dant, his servants and agents will be 
restrained from using the name “Bom- 
bay Art Dyers and Cleaners,” or any 
other name calculated to induce the 
belief that the defendant’s business is 
the business of or an agency, branch, or 
department of the plaintiff’s business. 

The question of damages is a difficult 
one. But for the decision 1929 P 0 11 
(9), I would have ordered a reference 
with a direction that the total of all 
sums received by the defendant from 
persons who had been at any time cus- 
tomers of the plaintiff while he was at 
10, Chowringhee or at 1, Lindsay Street 
should be ascertained and 40 per cent of 
that sum awarded to the plaintiff — 
40 per cent being the percentage of 
profit made by the plaintiff* — on the 
ground that every reasonable presump- 
tion should be made against a man 
who traded under another’s reputa- 
tion. But having regard to that deci- 
sion that would be an erroneous 
application of the principle on which I 
relied, and it seems, that I should ac- 
cede to the request of counsel and as- 
sess the damages. The Judicial Com- 
mittee allowed the plaintiff’s usual per- 
centage of profit on the difference bet- 
ween the plaintiff’s usual gross trade 
earning before the unfair competition be- 
gan and his actual earnings thereafter, 
with a lump sum for expected increase 

9. Juggi Lai Kamalapat v. Swadeshi Mills Co. 
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of business. I must endeavour to apply 
this method. The first difficulty is that 
the plaintiff admits that trade depres- 
sion affected his business; that seems to 
eliminate any increase of business; and 
he admits that he cut down his adver- 
tising and it is also contended that his 
business was aff’ected by removing from 
1, Lindsay Street to 10, Chowringhee.; 
That was said to be an inferior position 
for a shop of this description, but there 
was very little evidence to support that. 
However, I think some allowance should 
be made both for the change of address^ 
and some inferiority in the admittedly 
cheaper premises. The first point was 
left vague and no details given about 
the second point. The plaintiff was in’ 
his new premises for nearly four months 
before the defendant started his busi- 
ness — his average takings were Rs. 621 
a month. During the previous year — 
from the chart he drew up — the average 
had dwindled to Rs. 1,050 a month, 
which appears from the chart to reflect 
the depression in trade. The suit was 
filed some six months after the defen- 
dant started his business; the average for 
those months was Rs. 813. The plain- 
tiff issued 10,000 circulars about his 
change of address, employed a “sand- 
wich” man with a notice in Lindsay 
Street, and for some time had a notice, 
on the old premises. For the year 1933 
the average was Rs. 536. In that year 
the average was 115 orders a month. In 
Lindsay Street he used to get about 
300 orders a month, and the defendant 
obtained about that number when hm 
business had fully started. It is diffi- 
cult to draw any inference as to any 
figure, but it certainly looks as if the 
defendant was flourshing under his false 
colours. 

I think the plaintiff’s loss of business 
in 1933 was Rs. 6,276 taking his normal 
rate at Rs. 1,050 a month and the ac- 
tual at Rs. 536. In the last four months 
of 1932 — after the competition started — 
he made Rs. 3,055 against a normal 
Rs. 4,200, the loss being Rs. 1,145. That 
makes a total of Rs. 7,421. Forty per 
cent is the profit he claims, and .that 
was not challenged — that makes the, 
loss about Rs. 3,000. From that, I think, 
something must be deducted for trade 
depression, change of address, and cur- 
tailed advertising ^ — I think the sit 
months before suit gives a fairer indica- 
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tion of that amount than the first 
months at the new address —the average 
was Es. 813 for those months or roughly 
a loss of 30 per cent; but the^defendant's 
competition was in being. I think that 
taking it very roughly 15 per cent is 
enough to allow for all causes except 
the defendant’s unfair trading. I there- 
fore assess the damages at Es. 2,550. I 
have assessed the damages on the sup- 
posed loss of the plaintiff up to the end 
of 1933 — no evidence of damages after 
that date was given. In my opinion as 
the defendant by agreeing to be ready 
for the hearing in a few days and to 
keep accounts of his profits, obtained, as 
it so happens, a longer time in which his 
business flourished, the damages should 
be assessed up to the hearing —but no 
evidence was given of damages in 1934:. 
There will be a decree for Es. 2,550 
with six per cent interest and an in- 
junction as stated. Costs on scale No. 2. 
ir.K. Suit decreed. 
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S. K. Chose, J. 

Ilemodhar Sarmah — . Accused — Peti- 
tioner. 

v 

Anandirani Bam Saikia and another — 
Complainant — Opposite Parties, 

Criminal Eevn. No. 268 of 1934, Deci- 
ded on 6th Juno 1934. 

Cattle Trespass Act (1871), S. 20 —Com- 
plaint filed after 10 days of seizure is time- 
barred. 

Where the occurrence was alleged to have taken 
place on 29th September 1933 but the complaint 
was not filed until 10th October 1933. 

Held ; it was time-barred under S, 20 of the 
Act. [P G 1] 

Sudhanshu Sekhar Mtikerji and 
Himanshu Chandra Ghoudhury — for 
Petitioner. 

Order . — The petitioner in this rule 
has been convicted under S. 22 of Act 1 
of 1871, Cattle Trespass Act. One of the 
grounds on which the rule was issued is 
that although the occurrence is alleged 
to have taken place on 29th September 
1933, the complaint wa? not filed until 
lOth October 1933 and that therefore it 
was time-barred under S. 20 of the Act. 
The learned Magistrate in showing cause 
admits the cotrectness of this ground 
which does not appear to have been 
taken in the Court below. I accordingly 
make the rule absolute. The petitioner 
fs acquitted and directed to be set at 


liberty. The fine, if paid, must be re- 
funded. 

K.S. Buie made absolute. 
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Guha and Bartley, JJ. 

Puma Chandra Bagchi, Nabadwip 
Municipality — Petitioner. 

V, 

Satish Chandra Modak and others — • 
Opposite Parties. 

Criminal Eevn. No. 306 of 1934, Deci- 
ded on 13th July 1934. 

Bengal Municipal Act (15 of 1932), Ss. 
240 and 241 — Entire shop being encroach- 
ment on Municipal road— S. 241 and not 
S. 240 applies. 

Where practically the entire shop and not a 
part of it is an encroachment on the Municipal 
road, the encroachment is one to which S. 241 
and not S, 240 applies. [P 117 C 1] 

Probodk Chandra Ghatterji and Ku~ 
mud Bandhu Bagchi — for Petitioner. 

Jitendra Mohun Banerjee — for Oppo- 
site Parties. 

Order — This Rule is directed against 
an order passed by a Deputy Magistrate 
at Krishnagar, on 21st November 1933, 
under S. 240 (3) and S. 241 (3), Bengal 
Municipal Act. It appears that the 
petitioner the Chairman of the Nabad- 
wip Municipality complained to the 
District Magistrate of Nadia, of an en- 
croachment or obstruction upon a muni- 
cipal road by the opposite party 
which the opposite party failed to re- 
move on requisition by the Munici- 
pality. The Chairman of the Munici- 
pality prayed for an order authorizing 
him to remove the encroachment or 
obstruction; notice was thereupon issu- 
ed on the opposite party by the Deputy 
Magistrate to whom the case was made 
over to show cause why they should not 
remove the encroachment: on an inquiry 
held by the Deputy Magistrate the ap- 
plication of the Chairman to the Dis- 
trict Magistrate was dismissed, and the 
proceedings were dropped by the De- 
puty Magistrate, on the ground that 
neither S. 240 (l) (b) nor S. 241, Bengal 
Municipal Act, was applicable to this 
case, and that the notice issued by the 
Chairman of the Municipality on the 
opposite party for removal of obstruc- 
tion was • irregular, and that the ?pro- 
ceedings started before the Magistrate 
at the instance of the Chairman were 
ab initio void. 

On the materials before us, we have 
no hesitation in holding, that the Magis- 
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trate is right in his decision that S. 240, 
Bengal Municipal Act, had no applica- 
tion to the case before him. "'The Magis- 
trate’s decision however on the question 
of applicability of S. 241 to the facts of 
this case is in our judgment not sus- 
tainable. On the finding arrived at by 
the Magistrate as the result of an in- 
quiry held by him that “practically the 
entire shop of the Satis Chandra Modak 
and not a part of it” was an encroach- 
ment on Municipal road, the encroach- 
ment or obstruction complained of, in 
the case before us, by the Municipality, 
was undoubtedly one to which the pro- 
visions contained in S. 241, Bengal 
Municipal Act, were applicable. The 
contention urged in support of this Eule 
that the Magistrate is wrong in holding 
that the same did not come within the 
purview of S. 241, Bengal Municipal Act 
has therefore to be given effect to; and 
we hold that it was within the compe- 
tency of the Magistrate to make an 
order in favour of the Municipality, so 
far as the encroachment or obstruction 
complained of by the Chairman of the 
Municipality was concerned. The learn* 
ed Sessions Judge of Nadia, it appears, 
was moved against the order passed by 
the Deputy Magistrate on 21st Novem- 
ber 1933, which is according to our 
decision erroneous and unsustainable. 
The Judge rejected the application of 
motion before him, on 16th February 
1934, affirming the view taken by the 
Deputy Magistrate so far as the appli- 
cation of S. 240, Bengal Municipal Act, 
was concerned. No opinion was ex- 
pressed by the Judge on the applica- 
bility or otherwise of 8. 241. 

The result of the decision we have 
arrived at is that the order of the De- 
puty Magistrate passed on 21st Novem- 
ber 1933, is set aside. The Magistrate 
will now deal with the application of 
the Chairman of the Municipality, the 
petitioner in this Court, to the District 
Magistrate of Nadia, on the footing that 
S. 241, Bengal Municipal Act, Is appli- 
cable to the case, and pass appropriate 
orders in consonance with that provi- 
sion of the law. 

K.s. Buie made absolute. 
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Buckland, Ag. 0. J. 

) 

In the matter of Dewangunj Bank & 
Industry, Ltd, 

Appln. decided on 5th March 1934. 

Companies Act (1913), S. 153 — Depositor 
obtaining decree against Company prior to 
embarking on scheme ceases to be depositor 
and is not bound by such scheme — Court 
cannot modify scheme sanctioned by Court 
which affects prior decree-holder. 

A depositor who obtains decree against the 
company ceases to be depositor and becomes de- 
cree holder against the company. Where 
subsequent to passing of such decrees, the cony- 
pany embarks upon a scheme and a meeting is 
called for and notice is sent to all depositors, the 
decree-holder creditors are not bound to attend 
the meeting and any scheme framed is not bind- 
ing on them. The meeting, though sanc- 
tioned by the Court, has no right by a mere de- 
finition to include the decree-holders within the 
scope of depositors. Where the meeting so in- 
cludes the decree-holders also as depositors and 
the Court sanctions it per incuriam or because 
the circumstances are not sufficiently explained 
to the Judge, the decree holders can get the 
scheme modified by the Court, by having such 
portion of scheme which afiects them expunged 
from the scheme: 1919 P C 9 Dist, [P 118 C 2] 

Page’-'ior Applicants. 

Sushil Sen — fov the Bank. 

Order — This is an application on be- 
half two persons who have obtained de- 
crees against the Dewangunj Bank & 
Industry Ltd., for an order modifying a 
scheme sanctioned by this Court under 
S. 153, Companies Act, by an order made 
on I7th July 1933. 

The circumstances were that the pre- 
sent petitioners ware depositors in the 
company and on 3rd January 1933 they 
obtained a decree against the company 
for Es. 2,561 being the amount of their 
claim. They thereupon, as it has been 
submitted and in my judgment rightly, 
ceased to be depositors ‘and became de- 
cree-holders against the company. The 
decree provided for payment by instal- 
ments extending over six years. The de- 
cree has been recognised by the bank, a 
payment having been made on 13th 
April 1933. Subsequently thereto the 
company embarked upon a scheme to 
which the sanction of the Court would 
be required under S. 153, Companies 
Act, and the usual orders were made, 
firstly, that of 23rd May 1933, by Panck- 
ridge, J., directing a meeting of the 
depositors of the company for the pur- 
pose of considering the scheme, and on a 
subsequent date the meeting was held. 
The petitioners had notice of the meet. 
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ing but did not attend as they had 
already obtained decrees. The scheme 
of arrangement between the depositors 
and the company provided, broadly 
speaking, that depositors should not be 
entitled to demand payment of their de- 
posits but would be paid over a period 
extending to 15 years. The scheme was 
duly adopted but with a very important 
modification which provided as follows : 

“Those who have instituted suits and obtained 
decrees in respect of his or her deposits including 
costs, if any, shall also be deemed as creditors 
and the scheme shall be binding on them as 
well.” 

The object of this modification was 
transparently clear, to include among 
“depositors the petitioners who had al- 
ready obtained decrees. Sanction of this 
Court was in due course given to the 
scheme with that modification, but 
there is nothing to show that the at- 
tention of the learned Judge who gave 
the sanction was ever drawn to this 
modification or to its effect, nor does it 
appear that the petitioners had any op- 
portunity of appearing on that applica- 
tion. Application is now made to have 
the words which were added to Cl. 2 
of the scheme expunged. The effect of 
the order sought would be to maintain 
the sanction given by the order of 17th 
July 1933 to the scheme but without 
such modification. 

It is contended on behalf of the com- 
pany that the agreement was binding 
.upon the petitioners inspite of the fac5 
that they had obtained decree, and in 
support of this contention I have been 
referred to 1919 P. C. 9 (l). Their Lord- 
ships of the Privy Council in that case 
laid down a rule which has no applica- 
bility whatever to the circumstances of 
this case. It was there decided that a 
depositor who had obtained a decree 
between the time when the agreement 
to a scheme was arrived at general 
meeting and the time when the Court 
gave its sanction to the scheme was 
bound by the scheme on the ground that 
the agreement became binding from the 
date when it was arrived at subject to 
the subsequent sanction of the Court. 
Here the position is entirely different. 
The decree had been obtained long be- 
fore there was any question of a scheme 
or the meeting or the sanction of the 

1. Baghubar Dayal v. Bank of Upper India Ltd. 
. Lucknow, 1919 P C 9=50 I C 129=46 I A 135 
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Court being obtained to the scheme, and 
the authority cited is of no assistance to 
the company in support of the conten- 
tion that the applicants are bound by 
the agreement to the scheme at the 
meeting on 2nd July 1933. 

A further point is taken whether I 
have jurisdiction to entertain this ap- 
plication and make the order. It is sug- 
gested that the proper course to be fol- 
lowed is for the decree-holder to execute 
their decrees, which I am told would be 
at Eungpur, when they could contend be- 
fore the local Court that they were not 
bound by the scheme. Not only would 
it be embarrassing to throw the burden 
of deciding the point upon the local 
subordinate Court but I see no reason 
for justice being done in this matter by 
an extremely roundabout method. At 
the time when the notice of the scheme 
of the proposed meeting was given the 
petitioners had ceased to be depositors. 
They were fully justified in not attend- 
ing the meeting. The meeting, I con- 
ceive, though sanctioned by the Court, 
had no right by a mere definition to in- 
clude the petitioners within the scope 
of depositors, any more than a company 
would have the right by definition to in- 
clude its general trade creditors, and in 
my opinion the petitioners are not 
bound by the scheme. The sclieme hav- 
ing been sanctioned by the Court doubt- 
less per in curiam or because the cir- 
cumstances were not sufficiently ex- 
plained to the learned Judge, the appli- 
cants’ only remedy in my judgment is to 
come to this Court to have the scheme 
modified 

There will be an order in the alterna- 
tive form set out in the summons, ex- 
punging from the scheme the words: 
“those who have instituted suits and obtained 
decrees in respect of his or her dex)osits including 
costs if any shall also bo deemed as creditors and 
the scheme shall be binding on them as well.” 

Costs of this application will be paid 
by the company. Certified for counsel. 

K.S. Application allotved, 
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Nasim Ali and Khundkar, JJ. 

Kmum Kamini Debi — Decree-holder 
— Appellant. 

V. 

Sailesh Chandra Chakravarty and 
others — Eespondents. 

Appeal No. 504 of 1932, Decided on 
21st June 1934. 


KusuM Kamini v# Sailesh Chandra 
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Civil P. C. (1908), S. 39 — Entire decree 
and not part of it should be sent for execu- 
tion to other Court. 

Section 39 contemplates that the entire decree 
and not a part of it is to be sent for execution to 
other Court or Courts. There is no provision in 
the Civil Procedure Code under which a decree- 
holder who has obtained a decree can divide a 
decree into several parts and execute them 
piece meal in different Courts or in the same 
Court : Forster v. Baker ^ (1910) 2KB 6.36 ; 
1917 Pat 70, Eel on. [P 119 C 1] 

Satindra Nath Boy Ghaudhury — for 
Appellant. 

Oirija Prasa7i7ia Saiiyal and Mada^i 
Mohan Malhotra and Sourhidra Nath 
Ohose — for Respondents. 

Judgment. — This is an appeal by the 
decree-holder in an execution case. It 
appears that the appellant obtained a 
decree for Rs. 6,399-9-6 and costs Rupees 
4-1-3 against the judgment-debtors. It 
further appears that on the application 
of the decree-holder the decree was 
split up into two parts and a certificate 
for the execution of one part of the de- 
cree, namely Rs. 1,500, was sent to the 
Subordinate Judge’s Court at Dinajpur. 
The objection of the judgment-debtors 
was that the execution case was not 
maintainable inasmuch as the decree- 
liolder had no right to split up the de- 
cree in this way. This objection of the 
judgment-debtors has been given effect 
to by the learned Subordinate Judge and 
the execution case has been dismissed. 
Hence the present appeal by the decree- 
holder. 

Section 39, Civil P. C., lays down that 
the Court which passed a decree may, on 
the application of the decree-holder send 
it for execution to another Court. Evi- 
dently the section contemplates that the 
entire decree and not a part of it is to 
be sent for execution to other Court or 
Courts. There is no provision in the 
Civil Procedure Code under which a de- 
cree-holder who has obtained a decree 
can divide a decree into several parts and 
execute them piece-meal in different 
Courts or in the same Court. This view 
is supported by the decisions in (1910) 2 
K B 636 (1) and in 1917 Pat 70 (2). We 
are therefore of opinion that the learned 
Subordinate Judge was right in dismis- 
sing the application for execution. The 
effect of this order is that the executing 
Court is to inform the Court which pas- 

1. Forster v. Baker, (1910) 2KB 636=79 L J 

K B 664=26 T L R 421=102 L T 522. 

•2. Prakash Chandra v. Ramnarain, 1917 Pat 70= 

43 I 0 186. 


sed the decree that it has failed to exe- 
cute it inasmuch as the certificate which 
was sent to it was irregular. The result 
therefore is that this appeal is dismissed 
with costs hearing fee being assessed at 
two gold mohurs. 

K.s. Appeal dismissed. 

A. I. R. 1935 Calcutta 119 

Guha and Bartley, JJ. 

Sm. Charan Manjari Dasi — Petitioner. 

V. 

Land Acquisition Collector — Opposite 
Party. 

Civil Rule No. 1261 of 1934, Decided 
on 29th November 1934, from order of 
Special Land Acquisition Judge, 24-Par- 
ganas, D/- 18th June 1934. 

Land Acquisition Act (1894), S. 32 (2) — 
Person incompetent to alienate — Expenses 
incidental to purchasing of property by way 
of investment of money deposited in respect 
of acquired land are payable by Collector. 

Charges and expenses incidental to the pur- 
chase of property by way of investment of money 
deposited in respect of acquired lands belonging 
to a person incompetent to alienate property are 
reasonable charges and expenses as contemplated 
by S. 32 (2) and are payable by the Collector. 

[P 120 C 1] 

Bama Prasad Mukhopadyay o^ndMihir 
M. Mtikerji — for Petitioner. 

Sarat Chandra Basak — for Opposite 
Party. 

Order.— This Rule was directed 
against an order of the learned Special 
Land Acquisition Judge at Alipore, 
passed on 18th June 1934, purported to 
have been made under S. 32, Land 
Acquisition Act, disallowing certain 
charges and expenses as contemplated by 
sub-S. (2) of S. 32, incidental to the pur- 
chase of property by way of investment 
of money deposited in respect of’aoquired 
lands belonging to a person incompetent 
to alienate property. 

It appears that it was necessary to 
engage the services of an Attorney for 
the purchase of the property which had 
been advertised for sale by the Registrar 
of this Court in the Original Side. The 
Attorney engaged with the approval of 
the Special Land Acquisition Judge, 
made necessary investigations regarding 
the suitability, market value and title 
of the property in question; and did 
other things incidental to the comple- 
tion of the purchase as made at the 
Court sale. The Attorney submitted his 
bill, to which objection was taken by 
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the Land Acquisition Collector on the 
ground that certain amounts charged 
were excessive. The Judge referred the 
bill to the Taxing Officer in the Original 
Side of this Court for checking the bill 
and for a report. The Taxing Officer 
was not in a position to comply with 
the requisition of. the Special Land Judge, 
as the rules of this Court did not permit 
the adoption of such a course, as pro- 
posed Ivy the Judge. The Attorney's 
bill was checked by Mr. E. C. Esson of 
the Firm of Messrs. Sanderson and 
Morgans, Government Solicitors, who 
certified that the charges contained in 
the bill of costs submitted by the Attor- 
ney were fair and reasonable for work 
done, except Es. 75-14-6. The matter 
then came before tne Judge for final 
decision, and on objections raised on 
behalf of the Land Acquisition Collector 
it was held by the Judge that the Attor- 
ney was entitled only to remuneration 
for work done from 2nd May 1932 to 
14th September 1932, and also to the 
payment of Es. 924-8-0, for stamp only 
for the conveyance and Es. 67 for re^is* 
tration fee. The Attorney’s bill ‘ for 
other works” was disallowed by the 
Judge. 

In view of the previous order passed 
by the learned Judge on 26th February 
1934, by virtue of which the Attorney 
was entitled to get reasonable remunera- 
tion, and regard being had *to the fact 
that the charges in the Attorney’s bill 
were considered to be fair and reasonable 
by a competent person, by whom it was 
checked, we are unable to agree with the 
learned Judge in the Court below that 
the Attorney’s bill relating to work done 
by him before 2nd May 1932 was to be 
disallowed. On the materials before us 
we have no hesitation in coming to the 
jconclusion that the work done by the 
Attorney as evidenced by his bill of 
[charges were acts essential and neces- 
sary for purchasing property, and as such 
were reasonable charges and expenses as 
contemplated by S. 32 (2), Land Acqui- 
sition Act. In the above view of the 
case before us, the order of the learned 
Judge cannot be allowed to stand. A 
question was raised before us by the 
learned Senior Government pleader, re- 
presenting the Land Acquisition Col- 
lector, the opposite party in this Eule, 
that no part of the charges and expenses 
covered by the Attorney’s bill was pay^ 


able by the Collector. It was argued 
before us that regard being had to the 
position, that the acquisition money in 
the case was not invested in land, im- 
mediately after the same was deposited 
by the Collector in Court. The chargee 
and expenses incurred for purchase of 
property at a subsequent stage were not 
payable by the Collector; and this argu- 
ment was sought to be supported by 
provisions contained in S. 32, Land 
Acquisition Act. It may be mentioned 
that the argument thus advanced before 
us was not raised in any form before 
the Special and Acquisition Judge, and 
on a plain reading of the provisions con* 
tained in S. 32, taking those provisions 
together, we are wholly unable to appre- 
ciate and give effect to the contention 
raised on behalf of the Collector that 
none of the charges and expenses men- 
tioned in the Attorney’s bill was pay- 
able by the Collector under the law. 

The result of the decisions we have- 
arrived at in the case before us is that 
the Eule issued by this Court must be 
made absolute; and we direct accord- 
ingly. The order passed by the learned 
Judge in the Court below is discharged, 
and we direct that the Attorney’s bill 
as certified by Mr. Esson be paid by the 
Collector as reasonable charges and ex- 
penses as contemplated by S. 32, Ijand 
Acquisition Act. The Eule is made 
absolute. There is no order as to costs^ 
in the Eule. 

K.S. Bide made absolute, 

A. I. R. 1935 Calcutta 120 

Guha and Bartley, JJ. 

Nitya Gopal Sadhu and another — Ac.- 
cused — Petitioners. 

V. 

Emperor '—Opposite Party. 

Criminal Eevn. No. 11 of 1934, Deci- 
ded on 8th June 1934. 

Criminal P. C. (1898), S. 423 — Assistant 
Sessions Judge finding accused guilty of one 
charge but acquitting them on other charges 
in accordance with opinion of jury — Sessions 
Judge on appeal setting aside conviction but 
ordering retrial on all charges — Retrial 
cannot be ordered in respect of charges of 
which accused were acquitted. 

The petitioners were on the unanimous verdict 
of the jury before whom their trial was held 
convicted by the learned Assistant Sessions Judge 
under one charge. The jury found the peti* 
tioners not guilty under two other charges for 
which the petitioners were tried and the Judge 
accepting the verdict of the jury acquitted the, 
petitioners of those charges. The sentencea 
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passed on the petitioners were appealable ones, 
and as such there was an appeal by the peti- 
tioners to the'Sessions Judge. The Sessions Judge 
allowed the appeal but ordered that the effect of 
the order setting aside verdict of jury and ordering 
retrial was to order retrial of accused under all 
the charges including those for which accused 
had been acquitted by the Assistant Sessions 
Judge. 

Held : that the Sessions Judge could not 
direct a retrial of the petitioners under the law 
in respect of the offences of which they were ac- 
quitted by the Assistant Sessions Judge. 

[P 121 C 2] 

S. 0. Taluqdar and Sailendranath 
Banerji — for Petitioners. 

Order . — The petitioners were on the 
unanimous verdict of the jury before 
whom their trial was held convicted by 
the learned Assistant Sessions Judge of 
Burdwan, under S. 120-B, I. P. C., and 
were sentenced to rigorous imprisonment 
for one year each. The jury found the 
petitioners not guilty under two other 
charges for which the petitioners were 
tried under S. 379 and S. 477, I. P. C., 
and the Judge accepting the verdict of 
jury, acquitted the petitioners of these 
charges. The sentences passed on the 
petitioners were appealable ones, and as 
such there was an appeal by the peti- 
tioners to the learned Sessions Judge 
of Burdwan. The Sessions Judge by his 
judgment dated 2nd December 1933, 
allowed the appeal before him accepting 
the argument for the defence that if the 
jury disbelieved that the petitioners 
committed theft, there was no remain- 
ing evidence on which a verdict of con^ 
spiracy to commit theft could possibly 
be based. The Sessions Judge held de- 
finitely that the verdict returned by the 
jury under the separate section of the 
Indian Penal Code “were entirely in- 
compatible.’* The Sessions Judge’s 
judgment however contained a direction 
for retrial of the petitioners, the appel- 
lants before him “if the Crown desire to 
proceed the charges.” There was after 
the delivery of the judgment of the 
Sessions Judge, an order recorded by him 
on 8th December 1933, containing direc- 
tion as to the effect of the order for re- 
trial passed on 2nd December 1933. In 
that order the Sessions Judge gave the 
direction that the effect of his order 
setting aside the verdict of the jury and 
ordering a retrial was to order a retrial 
of the appellants before him, on all the 
charges which were before the jury, in- 
cluding the charges in regard to which 


there was an order of acquittal by the 
Assistant Sessions Judge, in accordance 
with the unanimous verdict of the jury. 

The rule issued by this Court in the 
case was directed against the order of 
retrial of the petitioners as passed by 
the Sessions Judge, and it must, in our 
judgment, be made absolute on the 
grounds on which it was issued. In oui ^ 
opinion the Sessions Judge could noi 
direct a retrial of the petitioners, undei 
the law, in respect of the offences o' 
which they were acquitted by the 
Assistant Sessions Judge. The Ses 
sions Judge came to the definite con- 
clusion in his judgment dated 2nd 
December 1933, that after the acquittal 
of the petitioners under S. 379 and S. 477, 
I. P. C., their remained no material on 
the record to connect them with an 
agreement to commit those offences; on 
the conclusion arrived at by the Sessions 
Judge the order for retrial of the peti- 
tioners as passed by the Judge could not 
be justified under the law. The rule is 
made absolute. The orders for retrial of 
the petitioners, passed by the Sessions 
Judge on 2nd December and 8th Decem- 
ber 1933, are set aside, and the peti. 
tioners are acquitted. If on bail, let the 
petitioners be discharged from bail bond 
and set at liberty. 

K.s. Buie made absolute. 

A. I. R. 1935 Calcutta 121 

S. K. Ghose, J. 

Tarak Nath Chakravarti — Petitioner, 

V , 

Gangadhar De and another — Opposite 
Parties. 

Civil Eule No. 222 of 1934, Decided on 
13th June 1934, from decision of Munsif 
1st Court, Bagerhat, in Misc. Case No. 237 
of 1933. 

Bengal Tenancy Act (1885), Ss. 182 and 
26-J — Raiyat holding his homestead other- 
wise than as part of his holding — Landlord 
tenure holder — Tenant is raiyat as regards 
homestead— Transfer of part of homestead — 
Application under S. 26-J by landlord is 
maintainable. 

Where a tenant is a raiyat holding his home- 
stead otherwise than as part of his holding and 
his landlord is a tenure-holder with regard to 
the homestead, the tenant becomes a raiyat under 
the Bengal Tenancy Act, and if the tenant trans- 
fers part of the homestead the landlord can 
maintain an application under S. 26-J: 19:^2 Cal 
857, Uef. [P 122 C 2] 

Hemendra Chandra Sen — for Peti- 
tioner. 

Nriprendra Chandra Das and i?a- 
jendra Nath Das — for Cpposite Parties. 
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Order .—The petitioner in this rule is 
the landlord of a holding which is alleged 
by him to be an occupancy raiyati hold- 
ing. The case made by him is that the 
opposite party 2 and his co-sharers hold 
an occupancy raiyati holding at a rent of 
Es. 5 per annum. The opposite party 2 
sold his share of the holding to the oppo- 
site party 1 by a registered Kobala dated 
18th Baisakh 1340 13, S. In this Kobala 
the tenancy was described as a “Eaiyati 
Kaimi Mukarari Jama” and according 
to the petitioner the term ‘Mukarari’ 
was wrongly used. He filed an applica- 
tion under S. 26-J, Ben. Ten. Act, for 
recovery of the proper landlord’s fee, 
the fee having been already paid under 
S. 18 of the Act. The learned Munsif 
held that the tenancy of Es. 5, of which 
a portion was sold by opposite party 2 
was governed by the Transfer of Property 
Act and not by the Bengal Tenancy Act. 

In this rule it is contended that the 
learned Munsif overlooked the provi- 
sions of S. 182, Ben. Ten. Act, and that 
he did not determine the main question, 
namely, whether the tenancy was 
‘Mukarari’ as alleged by the opposite 
party or ‘occupancy’ as alleged by the 
petitioner. In the Settlement record 
the holding in question is described as 
‘Dakhalkar Basat’ although the peti- 
tioner’s interest is described as ‘Ganti.’ 
'The learned Munsif took this to mean 
that the holding was not a holding 
.under the Bengal Tenancy Act. On the 
other hand, certain Khatians, vide Ex. 4 
series, have been filed to show that the 
tenant in question \vas possessing other 
lands in the village as settled raiyat. 
It is therefore contended that the learned 
Munsif should have held under S. 182, 
Ben. Ten. Act, that the tenant is a 
raiyat under the provisions of the Act 
with regard to the holding in question. 

On behalf of the opposite party, stress 
is laid on the finding of the Munsif that 
'the origin of the tenancy is known. It 
is pointed out that the petitioner 
deposed that the tenancy was created 
some fifty years ago which would be 
about 1883 at which time the Transfer 
of Property Act, and not the Bengal 
ICenancy Act, was in oneration. But 
this is quite besides the mark in view of 
the plain terms of S. 182. According to 
that section, when a raiyat holds his 
homestead otherwise than as part of his 
, holding, two things follow ; - (l) His 
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status in respect of his homestead shall 
be that of a raiyat or an under-raiyat 
according to the status of the landlord, 
and (2) the incidents of his tenancy shall 
be governed by the Bengal Tenancy Act. 
In 1932 Cal. 857 (l), the second point 
was not in issue because no question was 
raised whether the tenancy was governed 
by the Bengal Tenancy Act or by the 
Transfer of Property Act. In the pre- 
sent case there is no doubt that the 
tenant is a raiyat holding his homestead 
otherwise than as part of his holding 
and tliat his landlord is a tenure-holder. 
That being so, with regard to the home- 
stead the tenant becomes a raiyat under! 
the Bengal Tenancy Act. The only 
question remains whether he is a moka- 
rari raiyat. On this point there has 
been no investigation. I must therefore 
reverse the order of the learned Munsif 
and remand the case to the lower Court 
for determination of the question as to 
whether the tenant has the status of a 
mokarari raiyat. On determining thisj 
question the learned Munsif will pro- 
ceed to decide the case finally. The 
rule is made absolute. There will be no 
order as to costs. 

K.s. Buie made absolute. 

i. Kaj Kumar Maudal v. Shib Chandra Mandal, 

1032 Cal 857=139 I C 7C5. 


A. I. R. 1935 Calcutta 122 

S. K. Ghose and Hendetison, JJ. 

Santabir Lama and ajiother — Peti- 
tioners. 

v. 

Opposite Party, 

Criminal Eevn. No. 1064 of 1934, De- 
cided on 26th November 1934. 

(a) Extradition Act (1903) — Construction — 
Sections with reference to procedure must 
be construed strictly in favour of subject. 

The provisions of the Extradition Act are 
meant to ensure that the arrest and the deten- 
tion of persons, who are alleged to have commit- 
ted an offence outside British territory, should 
be in accordance with a certain procedure and 
the sections of the Act, with reference to that 
procedure should be construed strictly in favour 
of the subject. [P 124 0 1] 

(b) Extradition Act (15 of 1903), S. 10 — 
Surrender of fugitive criminals — Warrant is 
necessary for procedure under S. 10. 

When a warrant has been received in respect 
of an extradition offence, the procedure should 
be as under S. 7. When a requisition is recei- 
ved in respect of any offence, the procedure 
should be as under S. 9. But when neither a 
warrant rlor a requisition has been received, the 
Magistrate is empowered to issue a warrant as 
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under S, 10. It is an essential ingrediant of 
this procedure that there should be warrant. 

[P 124 C 1] 

(c) Extradition Act (15 of 1903), S. 23 — 
S. 23 applies only where person has been 
arrested under S. 54, Criminal P. C., 
seventhly not only without warrant but also 
without Magistrate’s order — Criminal P. C, 
(1898), S. 54 (7). 

Section 23 refers to the case of persons arrested 
under S. 54, Cl. 7, Criminal P. C., that is to say, 
when a person has been arrested not only with- 
out a warrant but also without an order from a 
Magistrate. S. 54 is intended to cover those cases 
where the Police Officer acts on' his own res- 
ponsibility, that it to say, on suspicion or in- 
formation as based on facts which the police 
officer has considered for himself. On the other 
hand where the arrest is made in pursuance of 
an order of Magistrate it is that order which 
must determine the legality or otherwise of the 
arrest: 1917 Gal 253, Rel. on. [P 124 C 1] 

S. Ji. Se7iy Dinesh Chandra Boy, T. C. 
Moore & Haridas Gupta — for Petitioners. 

Probodh Chandra Chatter jee — for the 
vCrown. 

S. K. Ghose, J. — The two petitioners 
have filed an application under S. 491, 
Criminal P. C., and obtained a rule in 
their favour in terms of a writ of Ha- 
beas Corpus upon the authorities con- 
cerned to show cause why the petitioner 
should not 1)0 set at liberty. It appears 
that there is an allegation that these 
two petitioners together with three 
others forcibly seized within British 
territory a Sepoy of Pashupatinagore 
Court of Nepal territory, took him into 
Nepal territory and there assaulted him 
and took away some money and certain 
letters which he was carrying. On 2nd 
September 1934, an information was 
lodged at Sakiapokra Thana in British 
territory of an offence under S. 341, 
I. P. C., but in this matter a final report 
^‘true” was submitted for lack of evi- 
dence. Subsequently the lieutenant 
Hakim of Illam Amin, a Court in Nepal 
territory, addressed letter No. 16 and 
bearing the date 16th August 1934, to 
the Deputy Commissioner of Darjeeling 
to the effect that the five accused per- 
sons, including the present two peti- 
tioners, had come into Nepal territory, 
and assaulted and robbed the aforesaid 
Sepoy. The Hakim requested that the 
men should be arrested and put in jail 
pending action for their surrender. It 
also appears that the sepoy was brought 
to Victoria Hospital, Darjeeling, where 
he made a statement on 8th August, 
which was recorded by a Sub-Inspector 
and that the man died on 28th August. 


Subsequently another letter bearing the 
date 19th September 1934, w'as received 
from the Lieutenant Hakim of Illam 
Court intimating to the Deputy Com- 
missioner that the accused were charged 
with robbery and murder. The Deputy 
Commissioner ordered the police on 27th 
August, to arrest the accused, and in 
pursuance of this order the present two 
petitioners were arrested in Calcutta on 
17th September. They were produced 
before the Darjeeling Court on 19th 
September, and then remanded to jail 
custody. Their application for release 
was rejected by the Magistrate by his 
order dated 29th September. 

In the course of that order the learn- 
ed Deputy Commissioner stated that he, 
as Deputy Commissioner ordered the 
police to arrest the accused on 27th 
August 1934, and his instructions were 
carried out.” He considered that the 
action taken by him was “of a purely 
executive nature under S. 10 and S. 23, 
(Extradition) Act,” and that he was 
‘‘definitely debarred from allowing bail.” 
He also doubted if the prisoners need be 
produced after fortnightly intervals, but 
he directed that the papers should be 
put up before him after such intervals 
or on receipt of the necessary requisi- 
tion from the authorities of Nepal. It 
does not appear if the tact of the arrest 
was reported to the Nepal Court. A 
motion was taken before the learned 
Sessions Judge of Darjeeling and be, in 
the course of an order bearing the date 
6th October, pointed out that the learned 
Deputy Commissioner, if he had purport- 
ed to act under S. 10, Extradition Act, 
should have issued a warrant as con- 
templated in Cl. (l) and that he had 
overlooked the provisions of Cl. (4), with 
regard to the granting of bail. But on 
the merits the learned Judge held that 
no case had been made out for the re- 
lease of the prisoners on bail. There- 
upon the present petition was filed in 
this Court ahd on 10th October 1934, 
the present Eule was issued as men- 
tioned above. In showing cause against 
the rule the learned Deputy Commis- 
sioner of Darjeeling wrote to say that 
he had moved the Legal Eemembrancer 
to take steps to represent the Crown and 
to show cause why the prisoners not be 
set at liberty. I am constrained to men- 
tion that it would have been much bet- 
.ter if the learned Deputy Commissioner 
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had followed the rule prescribed by this 
Court and furnished a proper explana- 
tion stating the facts and the grounds 
on which he relied, so that the peti- 
tioners could have the opportunity of 
examining them. 

The contention in behalf of the peti- 
tioners and upon which the present rule 
was issued is to the effect that the 
arrest and the detention of the peti- 
tioners are not in accordance with law 
arid in particular with the provisions of 
the Extradition Act — Act 15 of 1903. 
The question whether the petitioners 
are British Indians or Nepalese subjects 
is of no importance. The provisions of 
the Extradition Aot are meant to ensure 
that the arrest and the detention of per- 
sons, who are alleged to have committed 
an offence outside British territory, 
should be in accordance with a certain 
procedure, and it has been held that the 
sections of the Act, with reference to 
that procedure should be construed 
strictly in favour of the subject. Ch. 3 
describes how the surrender of fugitive 
criminals in case of States other than 
Foreign States is to be effected. When 
a warrant has been received in respect 
of an ej^tradition offence the procedure 
should be as under S. 7. When a re- 
quisition is received in respect of any 
offence the procedure should be as under 
S. 9. But when neither a warrant nor a 
requisition has been received, the Ma- 
gistrate is empowered to issue a warrant 
as under S. 10. 

It is an essential ingrediant to this pro- 
cedure that there should be warranti be- 
cause the provision is that the issue of the 
warrant is to be reported forthwith and 
there is a time limit of two months for 
the detention of the persons arrested. 
In the present case the procedure was 
clearly not under S. 10. But it is con- 
tended that it is covered by S. 23. This 
argument cannot be supported because 
that section refers to the case of persons 
arrested under S. 54, 01. 7, Criminal 
P. C., that is to say when a person has 
been arrested not only without a war- 
rant but also without an order from a 
Magistrate. S. 54 is intended to cover 
those cases where the Police Officers 
acts on his own responsibility, that is 
to say, on suspicion or information as 
based on facts which the police officer has 
considered for himself. This was point- 
ed out by Ohoudhuri, J., in 1917 Cal. 
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253 (l), and indeed it is apparent from 
the terms S. 54 itself. On the other 
hand where the arrest is made in pur- 
suance of an order of a Magistrate it is 
that order which must determine the 
legality or otherwise of the arrest. Mr. 
Chatterjee for the Crown has contend- 
ed that merely because the Magistrate 
has given an order, the case is not taken 
out of S. 54 where the police officer 
himself has received credible informa- 
tion or has conceived a reasonable sus- 
picion. But this does not seem to be 
the case here. The learned Magistrate 
in his order of 29th September expressly 
says that he as Deputy Commissioner 
ordered the police to arrest the accused 
on 27th August and that he ‘ considered 
that the action taken by him was purely 
of executive nature. Mr. Chatterjee has 
drawn our attention to a certified copy 
of an application filed by one Syed lios- 
sein on 18th September 1934, but we 
are not satisfied that the police in this 
case effected the arrest on anything except 
the order of the Deputy Commissioner. 
Nor does it appear that even, if the 
arrest were by the police on their own 
responsibility the latter provision in 
S. 23, Extradition Act, was followed and 
the detention of the prisoner was made 
subject to the restrictions as under 
S. 10 of the Act. In these circumstan- 
ces it seems to us that the arrest and 
the detention of petitioners were not in 
accordance with the provisions of the 
Extradition Act, and therefore we must 
direct that the prisoners be released. 

It has been brought to our notice by 
Mr. Chatterjee that subsequent to the 
issue of this rule a warrant was received 
by the Deputy Commissioner on 13th 
October 1934, and another warrant was 
received by the Chief Presidency Magis- 
trate on 24th October 1934. We under- 
stand that neither of these warrants has 
yet been executed. It is open to the 
Magistrate to take action with reference 
to S. 7 and to the subsequent sections, 
including S. 18 of the Act, and the 
treaty provisions relating to the sur- 
render of prisoners. In so far as the 
present proceedings on which this Pule 
is based are concerned we direct that 
the petitioners be released. 

Henderson, J. — I agree. 

K.S. Order accordin gly, 

1. In re, Oharu Ch. Majumdar, 1917 Cal 253=37 

I 0 67=18 Cr L J 73=44 Cal 76. 
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MukErji and S. K. Ghose, JJ. 

J ogesh Chandra Bandopadhya and 
nnother — Appellants. 

V. 

Mohini Mohan Ohose and others — Ees- 
pondents. 

Appeal No. 16 of 1933, Decided on 
28th June 1934, against appellate order 
of Addl. Dist. Judge, Dacca, D/- 7th 
September 1932. 

(a) Stamp Act (1899), S. 13 — * Decree not 
drawn up on non- judicial stamp paper — Non- 
judicial paper subsequently annexed defaced 
and names of parties and cause title of case 
put down — Decree is in order and decree can 
be executed. 

Where a decree is not drawn up on a non- 
judicial stamp-paper and on the order of the 
Court a non-judicial stamp paper is annexed and 
is defaced and the names of the parties and the 
cause title of the case is put down, the decree is 
entirely in order with retrospective effect from 
date when it was drawn up and can be executed: 
7 I 0 94, Bel on ; 37 Cal 399, BeJ ; 32 and Cal 
483, Exyl. 

(b) Civil P.C.(1908), 0. 21 R. 22 Judgment- 
debtor appearing and objecting to first exe- 
cution — No fresh notice is necessary* 

A fresh notice can be dispensed with where 
judgment-debtor has appeared in the course 
of the first execution and objected to execution 
of the decree. [P 126 C 1,2] 

Jogesh Chandra Boy and Prakash 
Chandra Pakrashi — for Appellants. 

Bankim Chandra Mukherjee and 
Nagendra Nath Bose — for Eespondents. 

Phanindra Nath De and Sura jit 

Chandra Lahiri — for Deputy Eegistrar. 

Judgment. — This is an appeal by the 
decree-holders from an order passed by 
the Additional District Judge of Dacca 
reversing an order of the Subordinate 
Judge, First Court of that place, in an 
execution proceeding relating to a decree 
which is based on an award. The decree 
was put into execution in Execution 
Case No. 22 of 1931. An objection was 
taken on behalf of the judgment-debtors 
that the decree had not been drawn up 
on a non-judicial stamped paper as re- 
quired by law. On 18bh January 1932, 
this objection was upheld by the Subor- 
dinate Judge who ordered that the exe- 
cution case should be dismissed and that 
the decree. holders would have liberty to 
have a fresh decree drawn up on astam- 
ped paper according to law and then file 
a fresh application for execution. On 1st 
February 1932, a non-judicial stamp of 12 
annas having been supplied by the decree- 
holder the Court which had made the 
decree, ordered the stamp to be annexed 
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to the decree as originally drawn up and 
to have it defaced, the names of the par- 
ties and the cause title of the case being 
put down on it. It appears further that 
a note of this was made on the original 
decree and the Judge also put down his 
initials on it with the date 1st February 
1932. The decree was thereafter put 
into execution again. Several objections 
were taken on behalf of the judgment- 
debtors to this execution. All of them 
have now been overruled by the Addi- 
tional District Judge with the exception 
of one which he has allowed and which 
forms the subject-matter of this appeal. 
The objection which the Additional Dis- 
trict Judge has upheld relates to the 
defect which, according to the judgment- 
debtors, there was in the decree on the 
ground that the decree was not drawn 
up on the non- judicial stamped paper 
itself but was drawn up upon separate 
sheets of paper to which, as already 
stated, the non-judicial stamp paper was 
subsequently annexed. The learned 
Judge has held that there is an express 
provision in the Stamp Act, namely, 
S. 13 that the document must be written 
so that the stamp would appear on the 
face of it and he has held that the omis- 
sion to write on the stamped paper itself 
cannot be condoned and accordingly the 
decree under execution was invalid and 
incapable of execution. We are not con- 
cerned with the other objections of the 
judgment-debtors in this appeal. So far 
as this conclusion of the learned Judge 
is concerned, it hao been assailed before 
us on the strength of the decision of this 
Court in 7 I 0 94 (l). In that case, a 
final decree for partition had been drawn 
up on a court-fee stamp instead of a 
non-judicial stamp and it was not until 
the decree had been appealed from and 
was sought to be executed that the mis- 
take was discovered. This Court held 
that : 

“ On the plaintiff depositing a non-judicial 
stamped paper in the appellate Court and on the 
proper entries being made thereupon, the decree 
would be validated with restrospective effect 
from the date when it was drawn up.” 

In giving their direction as to how the 
defect should be remedied the learned 
Judges said : 

“ We therefore direct the plaintiff petitioner to 
file a non- judicial stamp of the value of Rs. 100; 
this will be defaced, and the cause-title and 
liames of the parties in the Conrt below will be 
written on it ; it will then be att a ched to the 
1. Rahuddin V. Latif Ahmed, (1910) 7 I C dC 


Jogesh Chandra v. Mohini Mohan Ghose 
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decree as already drawn up. This, in our opinion 
will be sufficient to validate the decree with 
retrospective effect from the date when it was 
drawn up on the principle explained by this 
Court in 37 Cal 399 (2).” 

What has been done in this case is 
exactly what was required to be done in 
7 I C 94 (l), to which we have just re- 
ferred. We must therefore hold that the 
decree when it was subsequently put 
into execution in the second execution 
case was entirely in order. Our atten- 
tion has been drawn by Mr. Mukherjee, 
appearing on behalf of the respondents, 
the judgment-debtors, to the decisions 
of this Court in 32 Cal 483 (3), in which 
it was held that : 

“ a decree for partition, to be operative, must be 
engrossed on stamped paper as required by the 
Stamp Act, and until the Judge - signs the decree 
so engrossed, it cannot be said that the suit has 
terminated,” 

The proposition laid down in the case 
last-mentioned cannot possibly be dis- 
puted, but it cannot be regarded as 
militating in any way against the deci- 
sion in 7 I C 94 (l) to which reference 
has already been made. Mr. Mukherjee 
has then contended that if 7 I C 94 (l), 
is to be acted upon, then it must be 
held that the decree which was put into 
execution in this execution case was a 
decree which was dated as on the date 
on which it was first signed and on that 
footing it would be a decree which was 
more than a year old when the second 
execution case was started and that 
consequently notice would be necessary 
under O. 21, E. 22, Cl. (a) of the Code 
before the execution proceedings could 
be started. Now, it is quite true that 
in the aforesaid case of 7 I C 94 (l), it 
was laid down that once the require- 
ments which were noted in the order of 
this Court in that case were complied 
with, the decree should have retrospec- 
tive effect as from the date which it 
originally bore. But if the Judge when 
affixing the non-judicial stamped paper 
to the decree as originally drawn up also 
cared to put down his initials and the 
date of such affixing of the same date 
itself, it could not, we think, be said 
that it was not a decree passed on the 
latter date. In any event the question 
as regards the date of the decree would 
be more material on the q uestion as to 

2. - Chhayemannessa Bibi v. Basirar Rahman, 

(1910) 37 Cal 399=5 I C 532. 

3. Jotindra Mohan Tagore v. Be joy Chand 

Mahtap, (1905) 82 Oal 483. 


whether an appeal could have been pre- 
ferred from it as a d.ecree of either of the 
dates. So far as the question of notice 
under 0. 21, R. 22, Cl. (a) of the Code is 
concerned, we are of opinion that in 
view of the facts to which we have re- 
ferred, namely, that in the course of 
first execution case, the judgment-deb- 
tors did appear and took exception to 
the execution of the decree in their 
presence and the order was then made 
to the effect that the decree as it then: 
stood could not be executed but was to| 
be validated by the affixing of a non-I 
judicial stamp the provisions of Cl. (2),^ 
E. 22, 0. 21 would well warrant the: 
Court from dispensing with the issue of; 
a notice in this particular case. We are 
accordingly of opinion that the view 
which the learned Additional District 
Judge has taken in this matter cannot 
be supported and that therejwas no valid 
objection to the execution. 

In conclusion, we may point out that 
Mr. Mukherji has taken an objection, in 
the nature of a preliminary objection, to 
the hearing of this appeal. The objec- 
tion is that one of the respondents, 
namely, respondent 3 Srimati Nandarani 
Devi was dead and that no substitution 
was made of her heirs and that accord- 
ingly the appeal had abated in so far as 
she was concerned. The objection is 
that by reason of such abatement the 
appeal is no longer maintainable. We 
find however that the learned Additional 
District Judge has in his judgment dealt 
with the question as to the real charac- 
ter of the decree and has recorded his 
conclusion to the effect that the subject- 
matter of this execution is the 15 annas 
and the 1 anna share of the properties 
which belong respectively to Sailabala 
Devi as decree-holder and Mohini Mohan 
Ghose as judgment-debtor and that the 
other judgment-debtors are not con- 
cerned in this matter. That being the 
position we are unable to say that the 
preliminary objection has got any subs- 
tance. The appeal is allowed, the order 
of the learned Additional District Judge 
complained of is set aside and that of 
the learned Subordinate Judge restored. 
There will be no order for costs in this 
appeal. 

K.s, Appeal allowed . 



1935 Mono Mohan v. 

A. I. R. 1935 Calcutta 127 

Mijkekji and S. K. Ghose, JJ. 

Mono Mohan — Judgment-debtor — Ap- 
pellant. 

V. 

Upendra Mohan Pal and others — Ees- 
pondents. 

Appeal No. 116 of 1933, Decided on 
27th June 1934, from original order of 
Sub-Judge, First Court, Chittagong, D/- 
15th November 1932. 

Civil P. C. (1908), S. 51 — Execution of 
money decree — Court cannot in absence of 
special curcmstances insist that decree- 
holder should proceed only against property 
— But under certain circumstances, Court 
must not allow decree-holder to have process 
for arrest and detention of judgment-debtors 
— Execution. 

Where the holder of a decree for money 
comes before the Court and wants process against 
the person of a judgment-debtor for his arrest 
and, if there are no special icircumstances pre- 
sent, it is not open to the Court to say that the 
decree* holder must proceed against the properties 
of the judgment-debtor before applying for war- 
rant of arrest against him; but there may be cir- 
cumstances present in a case , which would not 
only justify a refusal to allow the decree-holder 
to have process for the arrest and detention of 
the judgment-debtor but that there may be cir- 
cumstances which would demand such a refusal. 

In a case in which it is established that by 
reason of the fact that the properties are under 
attachment at the instance of a decree-holder or 
that properties form the subject-matter of a de- 
cree for mortgage at the instance of a decree- 
holder, the consequence of which is that al- 
hough there may be a largo amount of surplus 
left if the properties are put up to sale in execu- 
tion of the decree obtained on the mortgage, the 
judgment-debtor is precluded from raising money 
on those properties in order to pay off the decree 
by reason of the action of the decree-holder, a 
refusal of such a prayer may be justifiable: 1926 
Lah 110, nef, [P 129 C 1] 

Rnpendra Kimar Mitter and Beno- 
yendra Nath Palit — for Appellant. 

Manmatha Nath Das Gupta — for Ees- 
pondents. 

Judgment. — This is an appeal by one 
Mono Mohan alias Panchkari Chow- 
dhury, a judgment-debtor in a decree for 
money v?hich was obtained against him 
by the decree-holders, Upendra Mohan 
Pal and others who are the respondents 
in this appeal. The facts necessary to 
be stated are the following: The suit 
decree was for a sum of Es. 6,192 and 
the decree was passed in June 1931. The 
first application for execution was dis- 
missed for default on 25th August 1931 
under circumstances which do not ap- 
pear in the papers before us. It appears 
however that on the same day, that is 
to say on 26th August 1931, a fresh ap- 
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plication for execution was made on be^ 
half of the decree-holders. 

In the course of the proceedings star- 
ted on this second application some pro. 
parties belonging to the judgment-debtor 
were put up for sale and it also appears 
that the decree-holders obtained the 
permission of the Court to bid at the 
proposed sale. For reasons which do 
not appear in any of the papers before 
us the second application .for execution 
was also allowed to be dismissed for de- 
fault on 28th May 1932. Two days 
after, that is to say, on 30fch May 1932, 
a third application for execution was 
made and the orders that were subse- 
quently passed in the proceedings that 
followed are the orders whibh form the 
subject-matter of this appeal. The 
prayer that was made on behalf of tho 
decree-holders in the third application 
for execution was that the decretal am- 
ount might be realised by the arrest and 
detention of the judgment-debtor in 
civil prison. On this application a notice 
was issued upon the judgment-debtor 
and he, on 20th June 1932, put in an 
objection purporting to be one under 
S. 47 and 0. 21, E. 40 of the Code. 
Amongst other matters that were stated 
in the said petition of objection, there 
was a statement to the eflect that pro. 
perties of the value of a lac of rupees 
belonging to the judgment-debtor were 
held in mortgage by the decree-holders 
for a small sura of money and it was 
further stated that there was a prayer 
for the sale of the said properties in a 
certain execution case started at the in- 
stance of some other parties for realiza- 
tion of a sum of Rs. 16,000 and it was 
also stated that the decree-holders could 
very well attach those properties and 
apply for rateable distribution in order 
to have their claim satisfied. 

It was further clearly stated in the 
said petition that the properties having 
been attached as aforesaid, he was un- 
able to raise money by selling the same 
and he accordingly prayed that he might 
be released from the liability of being 
arrested. The matter remained pending 
for several months till on 12th Novem- 
ber 1932 a further petition was filed 
on behalf of the judgment. debtor in 
which it was repeated that the judg- 
ment-debtors’ property worth more than- 
a lac of rupees was under mortgage to 
the decree-holder for a sum of Rs. 7,500' 
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Gnly and it was further asserted that at 
the instance of a certain creditor an in- 
solvency proceeding had been started 
against the judgment-debtor in the 
Court of the District Judge of Chitta- 
gong and that on account of those pro- 
ceedings he was entitled to protection 
under S. 55, Civil P. C. On 12th Nov- 
ember 1932, on which date, as aforesaid, 
the latter petition was filed, the case 
was taken up by the Subordinate Judge, 
who, after dealing with another objec- 
tion arising out of the fact that one of 
the decree-holders was dead, an objec- 
tion with which we are not concerned at 
the present stage, proceeded to dispose 
of the judgment-debtor’s objection as to 
his arrest and detention in these words: 

“I see no reason to stay execution proceedings 
lor the reasons stated in the judgment-debtor’s 
petition. The latter has not yet applied for in- 
solvency. The objections raised by the judg- 
ment-debtor are theiefore disallowed** 

Were it not for the fact that subse- 
quent to the passing of the aforesaid 
order, the judgment-debtor himself ob- 
jected to the arljudication order being 
passed against him on the petition of 
the creditor to which reference has been 
made above, it would have been neces- 
sary for us to consider whether the rea- 
son which the learned Subordinate 
Judge gave for refusing to accede to the 
judgment-debtor’s request for exemp- 
tion on the ground of S. 55, Provincial 
Insolvency Act, was valid or not. The 
only fact that need be mentioned at the 
present stage is that none of the other 
objections, taken in either of the afore- 
said two petitions of objections put in on 
behalf of the judgment-debtor, were dealt 
with by the learned Subordinate Judge. 
One of those objection, as has beenfalready 
stated, was to the effect that by reason 
of the fact that properties ‘worth a lac 
of rupees were under mortgage to the 
decree-holder for a small sum of Eupees 
7,500 it was not possible for the judg- 
ment-debtor to pay off the debt due 
iinder the present decree. We find then 
that on 12th November 1932, after dis- 
posing of the objection in the manner 
stated above, the learned Judge issued a 
warrant of arrest of the judgment-debtor 
fixing 12feh December 1932 for necessary 
orders. On 15th November 1932 a fur- 
ther petition was filed on behalf of the 
judgment-debtor purporting to be under 
S 47 and under 0. 21, R. 40, Civil P. C. 

^ In this petition mention was made of 
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the fact that the properties of. the judg- 
ment-debtor worth a lac of rupees were 
mortgaged to the decree-holders for a 
sura of Es. 7,500 and that the decree- 
holders had instituted a suit for the said 
amount on the basis of the said mort- 
gage and that the said suit was pending. 
Reference was also made in this peti- 
tion to the insolvency proceedings and 
to certain other facts which need not be 
specifically referred to. This petition 
was disposed of by the learned Subordi- 
nate Judge by an order passed on the 
same date in which he said that 
“the judgment-debtor files a petition under S. 47 
of the Code and under 0. 21, R. 40 of the Code 
for stay of issue of warrant of arrest on the 
ground mentioned in the petition. The warrant 
arrest cannot be stayed. The application is re- 
jected.** 

So far then we have the fact that the 
objection which the judgment-debtor 
has taken to the issue of warrant of ar- 
rest against him, an objection based on 
the ground that his properties were the 
subject-matter of a mortgage suit in 
which the plaintiffs were decree-holders, 
that those properties were valued at a 
lac of rupees and that the mortgage 
debt amounted to only Rs. 7,500 and 
that on account of this fact he was not 
in a position to pay off the decretal am- 
ount, is an objection which had not re- 
ceived any consideration from the lear- 
ned Subordinate Judge. We may state 
here that subsequent to the orders which 
are complained of in the present appeal 
a mortgage decree has been obtained by 
the decree-holders in the said suit on 16th 
February 1933. It may be stated here that 
there was afterwards a proceeding in the 
nature of review under 0. 47, E. 1 of 
the Code at the instance of the judg- 
judgment-debtor in which he had com- 
plained that liis objection had not been 
properly considered and upon that evi- 
dence being taken on behalf of the par- 
ties a further order was made disallowing 
the review and refusing to withdraw the 
warrant of arrest. 

On behalf of the judgment-debtor who 
is the appellant in this appeal, it has 
been contended that upon the facts and 
circumstances of the case Which were 
recited in the petition of objection filed 
before the Court; on behalf of the judg- 
ment-debtor a sufficient case was made 
out why the decree-holders should not 
have been allowed to proceed against 
the person of the judgment debtor but 
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should have heea directed to take. other 
steps tvhich under the^ law they were 
competent to take in execution in order 
to realise the decree which they had 
obtained as against the judgment-debtor. 
It has been further stated on behalf of 
the . appellant , that the decree-holders 
themselves, in their evidence in the 
mortgage suit, had stated that the value 
of the mortgaged properties would be 
Ils. 75,000 or so and that the statement 
which they had subsequently made, to 
the effect that their value would be only 
Es. 30,000, should not be accepted as 
correct. 

On behalf of the decree-holders the 
position taken up in the first place is 
that it is entirely at the option of the 
decree-holders to select the means which 
they should adopt for the purpose of 
executing their decree and that it is not 
open to the Court in any case to refuse 
the decree-holder permission to proceed 
against the person of the judgmerit- 
debtor it the decree be such as would 
entitle him under the law to adopt that 
course. In support of this position, 
reliance has been placed on the decision 
of the Lahore High Court in 1926 Lah. 
110 (l). In that case the learned Judges 
held that 

‘‘the law confers upon the decree-holder the 
right to decide whether he should execute the 
decree for the payment of money by the arrest 
of the judgment-debtor or by the attachment and 
sale of the property, or by both, and that while 
the Court has discretion {which should be exer- 
cised in a judicial manner) to refuse execution 
against the person and property simultaneously, 
it has not authority to refuse execution against 
the person of the judgment-debtor on the ground 
that the decree-holder must in the first instance 
proceed against the property of the judgment- 
debtor.’* 

This decision has been placed before 
us as supporting the proposition that it 
is not open to the Court in any circum- 
stances to refuse the application of a 
person who holds a decree for money to 
proceed against the person of the judg- 
ment-debtor. We are of opinion that 
if that is what was intended to be laid 
down in that decision, the decision must 
be taken as having t^en too narrow a 
view of the law. It is quite true that 
in S. 51 of the Code the remedies open 
to a judgment-creditor are detailed in the 
five clauses (a) to (e) to that section and 
it is also true that where the holder of a 
decree for money comes before the Court 
!• Hargobiud Kishan Ohand v. Hakim Singh, 

1926 Lah 110=98 I 0 6A=6 Lah 648. 
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and wants process against the person 
of a judgment-debtor for his arrest, and 
if there are no special circumstances 
present, it is not open to the Court to 
say that the decree-holder must proceed 
against the properties of the judgment- 
debtor before applying for warrant of 
arrest against him. To that extent we 
are entirely in accord with what the 
learned Judges of the Lahore High Court 
have said in the case to which we have 
just referred. But we are clearly of 
opinion that there maybe circumstances 
present in a case which would not only 
justify a refusal to allow the decree- 
holder to have process for the arrest and 
detention of the judgment-debtor, but, 
we are prepared to go. further and say 
that there may be circumstances which 
would demand such a refusal. It is not 
necessary for us, nor indeed is it pos- 
sible, to lay down what exactly those 
circumstances may be, but we are clearly 
of opinion that in a 'case in which it is 
established that by reason of the fact 
that properties are under attachment at 
the instance of a decree-holder or that 
properties form the subject-matter of a 
decree for mortgage at the instance of a 
decree-holder, the consequence of which 
is that although there may be a large 
amount of surplus left if the properties 
are put up to sale in execution of the 
decree obtained on the mortgage, the 
judgment-debtor is precluded from rais- 
ing money on those properties in order 
to pay off the decree by reason of the 
action of the decree-holder, a refusal of 
such a prayer may be justifiable. Whe- 
ther in this particular case those cir- 
cumstances are present or not is a mattei 
which has not been seriously taken into 
consideration by the learned Subordinate 
Judge at any stage of the proceedings. 
From the orders to which we have re- 
ferred it is perfectly clear that the 
learned Judge never applied his mind to 
this particular objection which was 
taken by the judgment-debtor. 

We are therefore of opinion that the 
orders which from the subject-matter 
of this appeal should be set aside and 
that the case should be sent back to the 
Court of the learned Subordinate Judge 
in order that he may issue notice upon 
the judgment-debtor to appear before 
him to ehow cause why warrant of arrest 
should not issue against hina, and on 
dealing with such objections ftiS . th^ 
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judgment-debtor may prefer to the 
issuing of a warrant and specially to the 
objection to which we have just re- 
ferred he will pass the necessary orders. 
The result is that the appeal is allowed 
and the case is sent back to the Court 
of the Subordinate Judge to be dealt 
with in accordance with the observa- 
tions made above. There will be no‘ 
order for costs in this appeal. 

The orders complained of in the ap- 
peal having been set aside, it is not 
necessary to deal with the application 
which relates to subsequent orders 
passed by the Subordinate Judge. Let 
the papers filed along with the applica- 
tion be returned to the learned advocate 
for the appellant. 

K.s. Appeal allotted. 
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Mukerji, Ag. C. J. and S. K. Ghose, J. 

Kaharjannessa and others — Appellants. 

V. 

Saradindu Narayan Boy and others — 
Eespondents. 

Appeal No. 370 of 1933, Decided on 
19th July 1934, against appellate order 
of Sub-Judge, Dinajpur, D/- 26th April 

1933t 

Civil P. C. (1908), S. 47 — Legal represen** 
tative of judgment-debtor 'can raise objec- 
tion that decree was passed at a time when 
judgment-debtor was dead — Executing Court 
can go into such question — Execution — De- 
cree binding. 

The heirs and legal representatives of a decea- 
sed judgment-debtor are entitled, when they are 
sought to he brought on record, to point out to 
the executing Court that the decree as it stood, 
is not executable as against them on the ground 
that the decree was passed against a dead person 
by the fact that at the time when the decree was 
passed, the judgment-debtor was dead; and the 
executing Court is fully competent to enquire 
into such a question ; 1932 Cal 380, Dist. 

[P 131 C 1] 

Dinesh Chandra Boy — for Appellants. 

Asitaranjan Ghose — for Respondents, 

Judgment. — Upon the findings 
arrived at by the Courts below the facts 
of this case, which cannot be disputed, 
seem to be the following that the decree- 
holders obtained a decree far rent in res- 
pect of a certain tenancy against a num- 
ber of defendants amongst whom was 
one. namely, defendant 2. This defen- 
dant was dead, but the fact that he was 
dead was not brought to the notice of 
the Court, and on the other hand a false 


return was lodged through a peon alleg- 
ing that there was proper service of 
summons on him. In such circum- 
stances the decree was obtained on 26th 
November 1930. On 20th April 1933 
the decree-holders put the decree into 
execution under the provisions of Ch. 14^ 
Ben. Ten. Act, as a rent decree. They 
applied for substitution of the heirs of 
the said judgment-debtor 2 on 4th June 
1932 and obtained from the Court an 
order substituting the appellants as his 
heirs and legal representatives. After 
the order was passed notice was issued 
on the appellants under O. 21, E. 22,. 
Civil P. Cl The appellant appeared 
after service of the said notice and even- 
tuall^ on 8th November 1932 filed an 
objection under S. 47 of the Code alleg- 
ing that the decree had been passed 
against a dead man and therefore was a 
nullity so far as that person or his legal 
representatives were concerned. 

The Court of first instance upheld th& 
objection and ordered that the decree 
could only be executed as a money de- 
cree and against the other judgment- 
debtors and not against the present ap- 
pellants. The Subordinate Judge on ap- 
peal has reversed the trial Court’s deci- 
sion and has held that the execution 
proceeding can go on under the provi- 
sions of Ch. 14, Ben. Ten. Act, because 
the executing Court is not competent ta 
go behind the decree unless it appears 
on the face of the decree that there is 
something which makes it invalid. The 
learned Subordinate Judge has referred 
to the Full Bench .decision of this Court 
in 1925 Cal. 907 (l) and has taken the 
view that that decision has been modi- 
fied by the decision in 1932 Cal. 380 (2) 
to this extent: that in all cases the 
Court will have to confine itself to the 
papers that are on the record and that 
it can in no case hold any investigation 
for the purpose of ascertaining whether 
there was jurisdiction in the Court to 
pass the decree. The observations con- 
tained in the last mentioned decision, in 
our opinion, must*be taken along with 
the facts of that case which, it may be 
pointed out, was a case in which the 
territorial jurisdiction of the Court pass- 
ing the dec re e was q u estioned. 

1. Gora Chand Haidar v. Prafulla Kumar Boy,' 

1925 Cal 907=89 I C 686=53 Cal 166 (P B). 

2. Amalabala Dasi v. Sarat Kumari Dasi, 1932: 

Cal 880=187 I C 375. 
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We are of opinion that the decree 
having been passed not against the ap- 
pellants but agagainst a person whose 
heirs and legal representatives they are 
the appellants were perfectly entitled, 
when they were sought to be brought qn 
the record, to point out to the executing 
Court that the decree as it stood was 
not executable as against them. The 
proposition that a decree passed against 
a dead person amounts to anullity is too 
well-settled to admit of any doubt in 
present day. The executing Court, in 
our judgment, was fully competent to 
inquire into the question which arose in 
the present case. The fact that the 
judgment-debtor 2 was dead before the 
decree was passed and the decree was 
obtained by concealing from the Court 
the fact that he was dead and getting a 
false return submitted by the peon can- 
not be challenged in this second appeal 
before us. We are of opinion therefore 
that this appeal ought to succeed. We 
accordingly set aside the order of the 
learned Subordinate Judge and restore 
that of the Court of first instance. The 
appellants are entitled to their costs in 
in this Court and in the Court of appeal 
below, the hearing fee of this appeal be- 
ing assessed at two gold mohurs. 

K.s. Appeal allowed. 


A. I. R. 1935 Calcutta 131 

Costello and Lort-Williams, JJ. 

Dhanabati Bibi — Appellant. 

V. 

Protapmull Agarivalla and others — 
Eespondents. 

Appeal No. 6 of 1934:, Decided on 6th 
June 1934. 

(a) Hindu Law — Mitakshara — Partition 
between husband and son — Wife is entitled 
to share though she herself cannot demand 
partition— -On suit by son against husband 
for partition, wife gets right to claim her 
share and gets a beneficial interest in family 
property. 

On partition between her husband and his son, 
the wife becomes entitled to a share in the joint 
property, equal to that of a son, and to hold and 
enjoy that share separately even from her hus- 
band, though she cannot herself demand a parti- 
tion; 32 Cal 234 and 31 Cal 476, Bef. 

[P 134 C 1] 

And where the son files a partition suit against 
husband and wife, the wife gets a right to claim 
her share and therefore has a beneficial interest 
in the property: Case law referred, [P 134 C 2] 

(b) Hindu Law — Mitakshara — Institution 
of partition suit effects severance of status. 

According to the Mitakshara School of law, 
‘partition’ is a severance of joint status, and this 


is a matter of individual volition. All that is 
necessary is a difinite and unequivocal indication 
of his intention of a member of a joint family to 
separate himself from the family and enjoy his 
share in severalty. It is immaterial whether the 
other members consent. The intention to sepa- 
rate may be indicated either by explicit declara- 
tion or by conduct and the institution of a suit 
for partition is a sufficient indication. A decree 
may be necessary for working out the results of 
the severance and for allotting definite shares, 
but the status becomes separate by the assertion 
of a right to separate whether the suit proceeds 
to judgrnent or not. [P 131 C 1, 2] 

(c) Hindu Law — Mitakshara — Partition — 
Mortgage by father and soi^ — Partition suit 
by son against father, mother and other 
members— Consent decree fh partition suit 
and mother allotted certain share in property 
— Suit by mortgagee against father and son 
before decree in partition suit but mother 
not made party — Decree on mortgage— Appli- 
cation by mortgagee to implead mother also 
as defendant in mortgage suit dismissed — 
Suit for declaration that mortgage decree is 
binding on her— Held it was not binding on 
her — Mortgage. 

Father and son mortgaged the family property. 
Subsequently the son filed a suit for partition 
impleading the mother and other members. 
Before a decree was passed in the partition suit, 
the mortgagee sued to enforce the mortgage but 
the mother was not impleaded. By a consent 
decree in the partition suit, the mother was given 
a certain share in the property. A consent decree 
was passed in the mortgage suit also and seeing 
that the mother asserted her right in the pro- 
perty, the mortgagee applied to implead her as a 
defendant in the mortgage suit, but the applica- 
tion was dismissed whereupon the mortgagee 
sued for a declaration that the mortgage decree 
was binding on her also or in the alternative to 
pass a mortgage decree against her also. 

Held: that as soon as the suit for partition was 
filed, there was a severance in status and as the 
mother was not a party to the mortgage suit, the 
decree was not binding on her. [P 134 C 2] 

Paye and N, C. Chatter jee — for Appel- 
lant. 

S, N. Banerjee, K, P. Khaitan and 
C. L. Jhu7ijJmmoalla — for Eespondents. 

Lort-WilUams, J . — This appeal raises 
some interesting and important points 
of Hindu Law. It concerns a joint 
Hindu family governed by the Mitak- 
shara School of Law. Prior to 1927 the 
family consisted of Chunilal Johury, 
whose wife Dhanabati Bibi is the pres- 
ent appellant, and his son Motilal, whose 
wife Jasbati was a defendant in the suit, 
but has not appealed. Between 1927 
and 1929 Chunilal and Motilal mort- 
gaged the family property in order to 
raise money. In 1929 there was an addi- 
tion to the family when Narendra Singh, 
MotilaPs eldest son, was born. In 1930 
Motilal filed a suit against Chunilal, 
Narendra and Dhanabati for partition. 
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In 19S1 Baitenta Singh was born to 
Motilal and he was added as a defen- 
dant in the partition suit. In 1931 the 
mortgagees instituted a suit against 
Chunilal, Motilal, Narendra and Basant 
Singh to enforce their mortgage. Dhana- 
bati acted as guardian-ad-litem for the 
two infants, and in July 1931 a consent 
decree and an order for sale was made. 
In August 1931 a preliminary decree 
was passed by consent in the partition 
suit, and a declaration made that the 
plaintiff Motilal was entitled to one 
equal ninth part of the family property, 
Chunilal to three equal ninth parts, 
Dhanabati to three equal ninth parts 
and the infants Narendra and Basanta 
each to one equal ninth part. It was 
further ordered inter alia that the Com- 
missioner should partition the property 
by metes and bounds and allot her share 
to Dhanabati to be held and enjoyed by 
her in severalty as a Hindu wife under 
the Mitakshara School of Hindu Law. 
But no further step has yet been taken 
in the suit. Soon after this Dhanabati 
began to assert that she had rights in 
the property adverse to the mortgagees 
and in May 1932 an order was made in 
the mortgage suit without prejudice to 
her alleged rights. In July 1932 Chuni- 
lal and Motilal were adjudged insolvents. 
In February 1933 the mortgagees ap- 
plied inter alia to have Dhanabati and 
Jasbati added as parties in the mortgage 
suit; this they resisted, and that part 
of the application was dismissed with 
costs. 

Thereupon the present suit was in- 
stituted in March 1933, In the plaint 
as originally filed, the plaintiffs simply 
set out the above facts and stated that 
they had no knowledge of the fact that 
Dhanabati was a party to the partition 
suit until after they had obtained their 
mortgage decree, and that they did not 
admit the validity of the alleged parti- 
tion or that it concerned them as 
secured creditors. This was inaccurate 
because Dhanabati referred to the parti- 
tion suit in an affidavit sworn in the 
mortgage suit in June 1931. Further, 
they said that they had been advised to 
institute the present suit in order to 
enable the female defendants to redeem 
the mortgages, if the Court was of opi- 
nion that the mortgage decree was not 
binding on them. They asked that the 
present suit be treated as supplementary 
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to the mortgage suit, and , for a declara- 
tion that the decree in that suit was 
binding on the defendants, and in the 
alternative for a mortgage decree. 

As filed, the plaint does not appear to 
have disclosed any cause of action, but 
dtiring the hearing it was by leave 
amended by adding a statement that the 
partition was made with the object of 
creating complications and of saving 
l/3rd of the property by having the 
same allotted to Dhanabati. Further, 
the plaintiffs stated that Dhanabati and 
Jasbati were falsely asserting that the 
mortgages and the proceedings and 
decree in the mortgage suit were illegal 
and not binding on them, and that they 
were colluding with Chunilal and Moti- 
lal to defeat the plaintiffs’ claims, and 
they asked in addition for a declaration 
that the mortgages and proceedings and 
decree were binding on all the defen- 
dants and in particular upon the defen- 
dants Dhanabati and Jasbati. In her 
written statement Dhanabati denied 
that the suit was maintainable, and that 
the Johuri defendants were members of 
a joint family after the date of the in- 
stitution of the partition suit. Further 
she denied that the loans were for legal 
necessity, and asserted that the plain- 
tiffs having already obtained a decree by 
consent on the alleged mortgages were 
precluded fron instituting the present 
suit or from obtaining any relief thereby. 

Of the issues raised at the trial only 
the following need be considered: 1. Is 
the suit maintainable having regard to 
S. 42, Specific Belief Act ? 2. Was 

there any joint family after the institu- 
tion of the partition suit ? 3. Had the 

plaintiff’s knowledge that Dhanabati 
was a party to the partition suit ? 

The first issue is of minor importance. 
The learned Judge decided it in favour 
of the plaintiffs and made a declaration 
in the form claimed in the plaint. In 
my opinion such a declaration is not in 
accordance with the provisions of S. 42, 
Specfic Belief Act, which provides that 
any person entitled to any legal charac- 
ter or to any right as to any property, 
may institute a suit against any persons 
denying, or interested to deny, his title 
to such character or right, and the Court 
may in its discretion make therein a 
declaration that he is so entitled. A 
declaration that the plaintiffs were 
entitled to sell the mortgaged property 
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free from aiiy right of redemption would 
have been in accordance with the sec- 
tion, but not that the mortgages and 
proceedings and decree were binding 
upon the defendants; they had not been 
made parties to the mortgage suit, and 
as the learned Judge decided that the 
defendants had no interest in the pro- 
perty, such a declaration could hardly 
be justified. However it is only a 
matter of form, and this Court could 
make a decree in the proper form, if 
satisfied that the plaintiffs were entitled 
to it. 

The learned Judge considered issues 
2 and 3 together and decided, on the 
authority of the case of 9 W. E. 61 (l) 
and other cases such as 1918 Bom. 175 
(2), which followed it, that though ac- 
cording to the Mitakshara-School of Law, 
the mother or grand-mother is entitled 
to a share when sons or grandsons divide 
the family estate, she cannot be recog- 
nized as the owner of such share until 
the division is actually made, that there 
is no authority for the suggestion that 
Dhanabati’s position and status ar rights 
were altered by the mere fact of the in- 
stitution of the partition suit, and that 
the authorities show that at the time 
when the mortgage suit was instituted 
she had no rights except a right to 
maintenance. Consequently, he held 
that the question whether or not the 
institution of the partition suit am- 
ounted to a severance affecting the 
status of the joint family was im- 
material, because all persons who had 
any actual interest in the property were 
made parties to the mortgage suit, and 
Dhanabati was not a necessary party 
because she had no interest. The law 
upon this subject has been very ably and 
exhaustively discussed by counsel on 
both sides, and all the relevant cases 
have beed cited. These decisions cannot 
easily be reconciled, and on the view 
which I have formed, it would serve no 
useful purpose to discuss them seriatim. 
In my belief the discrepancies between 
them are due mainly to a failure to 
observe the distinctions and differences 
which exist between the Dayabhaga and 
Mitakshara Schools of law. 

It will be enough to say that, in my 
opinion, the judgment of the late 

1. Sheo Dyal v. Judoonath, (1868) 9 W B 61 

2. Eaoji Bhikali v. Anaunt Lakshman, 1918 Bom 

175=46 I 0 750=42 Bom 635. 


Dwarkanath Mi t ter, J., in 9 W. R. 61 (l) 
BO far as he was of opinion that 
“division by metes and bounds was necessary, to 
constitute partition under the Mitakshara and 
that under the Hindu law two things at least 
are necessary to constitute partition : the shares 
must be defined and there must be , distinct and 
independent enjoyment of those shares,** 
was contrary to the earlier view ex- 
pressed in 8 W. R. 82 (3) and to the 
judgment of the Privy Council in 11 
M. I. A. 75 (4) and was definitely over- 
ruled by the decision of the Privy Coun- 
cil in 30 Cal. 738 (5), and that the law 
upon this subject has been correctly, 
concisely and comprehensively stated 
by that learned Hindu lawyer, the late 
Sir Dinshaw Mulla in his “Principles of 
Hindu Law,” Edn.7, Para. 322, at p. 390, 
and I cannot hope to improve upon the 
language of hi^. statement. 

It is founded upon the decisions in 11 
M. I. A. 75 (4), 30 Cal. 231 (6), 1921 All. 
337 (7) and 30 Cal. 738 (5) and espe- 
cially upon the judgment of Lord West- 
bury in 11M.I.A.75 (4) and is as follows* 

“According to the true notion of an undivided 
Mitakshara family, no individual member of 
that family, whilst it remains undivided, can 
predicate of the joint property, that he, that 
particular member, has a certain definite share, 
one-third or one-fourth. Partition, according 
to that law, consists in a numerical division of 
the property, in other words, it consists in 
defining the shares of the coparceners in the 
joint property; an actual division of the property 
by metes aad bounds is not necessary. Once the 
shares are defined, whether by an agreement 
between the parties or otherwise, the partition 
is complete. After the shares are so defined, the 
parties may divide the property by metes and 
bounds, or they may continue to live together 
and enjoy the property in common as before. 
But whether they do the one or the other, it 
affects only the mode of enjoyment, but not the 
tenure of the property. The property ceases to 
be joint immediately the shares are defined, and 
thenceforth the parties hold the property as 
tenants-in-common.” 

The distinction between the Daya- 
bhaga and Mitakshara Schools is stated 
in para. 347 and at p. 414 as follows : 

“According to the Dayabhaga law, on the 
other hand, each coparcener has, even whilst 
the family remains undivided, a certain definite 
share in the joint property, of which he is the 
absolute owner. The property is held in defined 

3. Vato Koer V. Bowshum Singh, (1867 ) 8 W B 

82. 

4. Appovier v. Bama Subba Aiyan, (1866) 11 

MIA 75=8 W R 1=2 Sar 218 (PC). 

6. Balkishen Das v. Ram Narain Sahu, (1903) 30 

Cal 738=30 I A 139=8 Sar 489 (PC). 

6. Ram Pershad v. Lakhpati, (1903) 30 Cal 231= 

301 A 1=8 Sar 380 (PC). 

7. Sheodan v. Balkaran, 1921 All 337=5,9 I G 116 

=43 All 193. 
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shares, though the possession is the joint posses- 
sion of the whol6 family. Partition, according 
to that law, consists in separating the shares of 
the coparceners, and assigning to them specific 
portions of the property.*’ As under the Mita- 
ishara law, so under the Dayabhaga law, the 
true test of a partition lies in the intention of 
the parties to separate (S. 326). In the case of a 
joint Mitakshara family that intention may be 
manifested by a mere agreement between the 
coparceners to hold and enjoy the property in 
defined shares as separate owners without an 
actual division of the property by metes and 
bounds (S. 326). In the case however of a joint 
Dsiyabhaga family, such an agreement as afore- 
said is not a sufiieient manifestation of the in- 
tention to separate ; for according to the Daya- 
ibhaga law the joint property is held, even while 
the family remains joint, in defined and specific 
-shares. To constitute a partition according to 
the Bayabhaga law, there must be something 
more than such an agreement. There must be a 
separation of the shares and the assignment to 
each coparcener of specific portions of the joint 
property.” 

In the present case, the question whe- 
ther there has been a partition or not 
is of vital importance, because on parti- 
tion between her husband and his son, 
the wife became entitled to a share 
in the joint property, equal to that 
of a son, and to hold and enjoy that 
share separately even from her husband, 
though she cannot herself demand a 
partition, 32 Cal. 234 (8) and 31 Cal. 
476 (9). 

That the dictum of Dwarkanath Hit- 
ter, J., in 9 W R 61 (l) has been over- 
ruled was recognized by Mookerjee, J., 
in 5 C L J 417 (lO),and that this dictum 
and all decisions founded upon it are no 
longer good law is accepted unreservedly 
as the correct view in Gour’s Hindu Code, 
Edn. 2, para. 1474, at p. 664 and in Sas- 
tris’ Hindu Law, Edn. 7 at p. 523. 
According to the Mitakshara School of 
Law, ‘"partition” is a severance of joint 
status, and thus is a matter of individual 
volition. All that is necessary is de- 
finite and unequivocal indication of bis 
intention by a member of a joint family 
to separate himself from the family and 
enjoy his share in severalty. It is im- 
material whetrher the other members 
consent. The intention to separate may 
be indicated either by explicit declara- 
tion or by conduct, and the institution 
of a suit for partition is a sufficient in- 

8. Dulav Koeri v. Dwarkanath, (1905), 32 Cal 

234:==1 C L J 283=9 OWN 270. 

9. Puma Bibee v. Radha Klssen, (1904) 31 Cal 

476. 

10 Bata' Krishna v. Gopal Krishna, (1907) 5 
C L J 417. 


dioafcion. 1917 P. C. 39 (ll). 1927 Mad. 
801 (12). A decree may be necessary for 
working out the results of the severance 
and for allotting definite shares, but the 
status becomes separate by the assertion 
of a right to separate whether the suit 
proceeds to judgment or not: 1916 P. 0. 
104 (13). The result is that Dhanabati, 
by reason of the institution of the par- 
tition suit, had a right to claim her share 
1920 Lah 224 (14), and therefore had a 
beneficial interest in the property mort- 
gaged and a right of redemption, (S. 9, 
T. P. Act, Ghose on “Mortgage” Edn. 5, 
Vol. 1, p. 254) and was a necessary party 
in the mortgage suit, (0. 34, R. 1, Civil 
P. C.). Still more so was this the posi- 
tion after the shares had been defined in 
the preliminary decree for partition 
Up to now she has not had any oppor- 
tuniby of contesting either the validity 
of the mortgages or the terms of com- 
promise, yet the plaintiff claims a decla- 
ration to the effect that; she has lost her 
equity of redemption and her right to an 
account though no suit has been brought 
against her. In my opinion, the plain- 
tiffs were not entitled to the declarations; 
which they claimed and which were 
made in their favour. Consequently, 
the decree must be set aside, and this 
appeal must be allowed with costs both 
here and below. 

Costello, J. — I agree. 

K.S. Appeal allowed, 

11. Kawal Nain v. Budh Singh, 1917 P 0 39=40 
I C 286=44 I A 159=39 All 496 (P 0). 

12. Sri Kanga Thathachariar v. Srinivasa Tha- 
thachariar, 1927 Mad 801=104 I C 472=50 
Mad 866. 

13. Girja Bai v. Sadashiv, 1916 P 0 104=37 I C 
321=43 I A 151=43 Cal 1031=12 N L E 113 
(P C). 

14. Ganesh Devi v. Darshan Singh, 1920 Lah 224 
=56 I C 478, 
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Mitter and Patterson, JJ. 
Mahammad Ali Fakiy — Defendant — 
Appellant. 

V. 

Karam Ali Taluqdar and others — 
Respondents. 

Appeal No. 383 of 1932, Decided on 
27th June 1934, from appellate order of 
Sub-Judge, Bogra, D/- 30th May 1932. 

(a) Civil P. C. (1908), O. 41, R. 23 and 
O. 43, R. l~>Appeliate Court remanding suit 
to lower Caurt and asking it to determine 
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•uil finally— Appeal to High Court U per- 
inissible. 

Although the provisions of 0. 41, R. 23, might 
■not strictly apply where the Court of appeal has 
lemanded the suit to the first Court which has 
'been asked to determine finally the suit by the 
order of remand, the appeal to the High Court is 
permissible under the provisions of 0. 43. R. 1: 
1920 Cal 569, 1920 Gal 124; 1925 Cal 1258 Bel 
on; 1927 Cal 642, not Foil. [P 136 C 1] 

(b) Landlord and Tenant — Rents — Lump 
rental tenancy— Deliberate and forcible ex* 
pulsion of tenant by landlord from part of 
diemised premises — Tenant is entitled to en- 
tire suspension of rent till he is restored to 
3>ossession. 

Where the rent is a lump rental and the case 
is one of deliberate and forcible expulsion of 
tenant by the landlord from a part of the de- 
mised premises, no question of equity to an ap- 
portionment can possibly arise, and the tenant 
as entitled to entire suspension of rent till he is 
restored to possession of the dispossessed portion: 
Case law reviewed. [P 137 C 1] 

Badhabenode Pal, ShamapadaMazuni^ 
dar and Holiram Deka — for Appellant. 

Syed Farhat Ali — for Respondents. 

Mitter, J . — This is an appeal by the 
■defendant against the decision of the 
Subordinate Judge of Bogra dated 30th 
May 1932 reversing the decision of the 
Munsiff of Bogra dated 31st March 1931. 
The suit in which this appeal has arisen 
is a suit brought by the plaintiffs now 
respondents for recovery of arrears of 
rent for the years 1333 to 1336 for two 
jamas one of Rs. 39-14.2 and the other 
of Rs. 3-12-0. The defence to the suit 
was that the landlord had dispossessed 
the defendant of a portion of the hold- 
ing and that the rent should be sus- 
pended. The tenancy being one indi- 
visible with a lump rental of Rs. 45 
both the Courts below have come to a 
•concurrent conclusion that the land now 
in possession of one Jahiruddin was at 
one time a part of the defendant's ten- 
«.ncy and further that it was abundantly 
•clear from the evidence that the dis- 
possession was by the landlord and that 
the dispossession was a forcible dispose 
session seeing that there was a regular 
fight at the time of the dispossession 
.and the gomastha of the landlord was 
wounded. The Subordinate Judge says 
that he agrees with the learned Munsif 
that the defendant was dispossessed in 
the year 1324 B. S. of a portion of the 
tenancy. The tenancy was originally 
radmittedly of Rs. 45. A portion of the 
land was found to be a Diara land and 
ifor this portion a separate ktatian was 
made and the rent of Rs. 3-12-0 was set- 


tied for this khatian under S. 104, Ben. 
Ten. Act. In respect pf the other land 
there has been one khatian with a rent 
of Rs. 39-14-2. Both the Courts pro- 
ceeded on the footing that the rent is a 
lump rent and not at so much per bi- 
gha. The Munsif gave effect to the de- 
fence of the defendant and dismissed the 
plaintiff’s suit. The Subordinate Judge 
on appeal was of opinion that no case 
had been made for suspension of the en- 
tire rent but that there should be a pro- 
portionate abatement; and for that pur-, 
pose he remanded the suit to the trial 
Court for re-admitting it under its ori- 
ginal number and for determining what 
rent should be abated for the land from 
which the defendant had been dispos- 
sessed and then passing a decree in ac- 
cordance with the observations made in 
the judgment. 

Against this order of remand the pre- 
sent appeal has been brought by the 
tenant defendant. A preliminary ob- 
jection has been taken to the hearing of 
this appeal on the ground that the orde# 
could not have been passed properly un- 
der the provisions of O. 41, R. 23, Civil 
P. C., as the trial Court did not decide 
the suit on a preliminary point. Conse- 
quently no appeal from the order of re- 
mand lies to this Court. One decision 
has been cited which lays down that 
cases of this kind must be treated as 
cases in which a remand is made under 
the provisions of 0. 41, R. 25, Civil 
P. C., as, if the appeal was being kept in 
the file of an appellate Court and the 
appellate Court was merely setting aside 
the findings of the first Court on a 
particular issue which had been sent 
down. There is no doubt a decision of 
Page and Graham, JJ., to that effect in 
1927 Cal. 642 (l). We have examined 
that decision and we find that on a re- 
view of all other authorities, viz., 1920 
Cal. 569 (2), 1920 Cal. 124 (3) and 192^ 
Cal. 1258 ( 4 ) that that decision is one of 
the two cases which takes a view differ^ 
ent from th'e view taken consistently by 
the several Benches of this Court which 
have held' that altho ugh the provisions 

1. Jagat Hari Saha v. Medun Bardhan, 1927 Cal 
642=104 I 0 422. 

2. Basumati v. Taritbasini, 1920 Cal 569=57 I Q* 
929. 

3. Prasanna v. Baidyanath, 1920 Cal 124=56 1 G 
516. 

4. Kayem v. Bahadur Khan, 1926 Oal 1258:iBsd9 
I C 744. 
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of 0. 41y E.. 23fmight not strictly apply 
Vvbere the Court of "appeal has remand- 
ed the suit to the first Court which 'has 
been asked to determine finally the suit 
by the order of remand, an appeal to 
this Court is permissible under the pro- 
vi^ons of 0. 43 E. 1, Civil P. C. We 
therefore do not think that there is 
any substance in the preliminary objec- 
tion which must be overruled. 

The real question in controversy be- 
fore us is as to whether, when the ren- 
tal is a lump rental as in the present 
case and the tenants have been dispos- 
sessed and forcibly dispossessed from a 
part of the demised premises — in this 
case about one-tenth of the demised area 
— there should be a total suspension of 
rent or a proportionate abatement. The 
appellant contends upon the authorities 
that there should be a total suspension. 
-On the contrary the learned advocate for 
the respondents, supporting the judg- 
ment of the Subordinate Judge contend 
that there should be a proportionate 
"abatement and not total suspension. 
The question as to whether in the case 
of a lump rental where there has been 
dispossession from a part of the demised 
premises there should be a total suspen- 
sion of rent did come before their Lord- 
ships of the Judicial Committee of the 
Privy Council in 1925 P. C. 97 (5). 

Their Lordships observed thus : 

“ The doctrine of suspension of payment of 
rent, where the tenant has not been put in 
possession of part of the subject leased, has been 
applied where the rent wa,? a lump rent for the 
whole land leased treated as an indivisible sub- 
ject. It has no application to a case when the 
stipulated rent is so much per acre or bigha.” 

Eeliance has been placed on behalf of 
the appellant in support of the conten- 
tion that there should be a total suspen- 
sion of rent not only on this deeision, 
but on several decisions of this Court 
'which has interpreted the decision of 
their Lordships of the Judicial Commit- 
4566 to mean that in the case of lump 
rental where there is a dispossession of a 
*■ art of the demised premises there should 
e a total suspension of rent until the ten- 
ant is restored to possession. To some of 
.these decisions I was a party. Eeference 
may be made to the case of 1929 Cal. 
616 (6) which is a decision of mine sit- 
ting singly. In that decision th e v iew 

6. Ratyayani Debi V. Udoy Kpmar Das, 1925 P 0 

97=88 I 0 110=52 I A 160=52 Cal 417 (P 0). 
6. Mahim Chandra V. Karamali, X929 Cal 516=? 

119 1 0 132. 


contended for by the appellant wa» 
taken. There was an appeal in this case 
under S. 15, Letters Patent, from my de^ 
cision and that appeal was dismissed by 
C. C. Ghose and Mallik, JJ., summarily. 
The next decision is that of Jaqk, J., au(i 
I WQ>8 also a party to that decision. This- 
is the decision in 1929 Cal. 668 (7) where 
cases both of the English and Indian 
Courts from the very earliest times were* 
reviewed and it was pointed out that all 
the earlier cases with the exception of ap 
single case to which reference has been 
made in the judgment of the appellate 
Court in the present case took the view 
that in the case of a tenancy with lump 
rental where there has been disposses- 
sion by a landlord of tenant from a part 
of a demised premises there should not> 
be a proportionate abatement of rent- 
hut the entire rent should be suspended. 
The reasons for this view are given with 
greatfulness in my decision in 1929 Cal. 
668 (7) and it is not necessary to repro- 
duce these reasons here again. It is to- 
be noticed that in 1927 Cal 773 (8) 
B. B. Ghose and Eoy, JJ., expressed the 
opinion that the observations of their 
Lordships of the Judicial Committee in 
1925 P. C. 97 (5) were no authority for 
the proposition that there should be any 
apportionment in every case of disposses- 
sion by the landlord of the tenant from, 
a part of the demised premises where 
the rent was a lump rental. It was fur- 
ther pointed out in 1229 Cal. 568 (7) 
that it is difficult to read the decision of 
the Judicial Committee in the same way 
as the learned Judges in 1927 Cal. 737 
(8) seem to have read it. The true rule^ 
is that which was laid down by the* 
Sir George Claus Eankin, 0- J., in 1928* 
Cal. 479 (9) referred to in 1929 Cal. 56& 
(7) 

“ that the doctrine of suspension of rent de- 
pends solely on this that the rent due is an en- 
tire sum in respect of the land demised. If 
therefore the tenant is not given occupation of 
the whole of the land demised, the landlord haa 
no right to the entire rent, and unless he has a 
right or some equity to an apportionment, he- 
can recover nothing on the contract. But the- 
whole basis of the doctrine is that the rent dua 
is one entire sum.” 

That there is no difference betweeijfc 
the English and the Indian law on the 

7. Abhoya Charan v. Hem Chandra, 1929 Ca^ 

568=123 I C 653. 

8. Susil Kumar v. Bajani Kanta, 1927 Cal 737= 

104 i C 775. 

9. Sajjad Ahmad v. Trailakhya Nath, 1928 Cal 
, 479=116 I C 375=56 Cal 464. 
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subject w4e pointed out in the earlier 
decisions of this Court to which referi 
toce has been made in my decision in 
1929 Cal. 568 (7). . B. B. Ghose, J*; took 
a different view. But the observations 
of the learned Judge in that case were of 
the nature of obiter dictum. Apparently 
the view taken in 1929 Cal. 568 (7) is 
the view contended by the appellant. 
The decision in 3929 Cal. 568 (7) has 
been followed by Suhrawardy and Gra- 
ham, JJ., in 1932 Cal. 385(10). The 
-learned Judges agreeing with the view 
taken in 1929 Cal. 568 (7) already re- 
ierred to and dissenting from the view 
-taken by B. B. Ghose, J., in 1927 Cal. 
7,37 (8) observed 

‘^that it is not profitable to discuss the question 
whether in some cases total suspension should 
not be allowed and effort should be made to ap- 
portion rent, for the consensus of authori- 
ties commencing almost from 12 W. R. 109 (11) 
is that where the lessor enters forcibly into part 
of the land, the lessee is discharged from pay- 
ment of the whole rent till he is restored to pos- 
session of the whole, because it is the duty of 
the lessor to protect and defend the lessee and 
not to disturb him in his possession. It may be 
that where the lessor commits an honest mis- 
take about the extent of the property leased, in- 
xluding in it some portion over which he had no 
disposing power, or was the innocent cause ofthe 
dispossession of the lease by a third party from 
a portion of the lease-hold or otherwise acts 
bona fide, he is entitled to some relief.” 

The case before us being a case of de- 
liberate and forcible expulsion of a ten- 
ant from a part of the demised premises 
no question of equity to an apportion,- 
ment can possibly arise, and the tenant 
is entitled to entire suspension of rent 
till he is restored to possession of the 
dispossessed portion. 

The Subordinate Judge however in- 
clines to the view that a later decision 
of their Lordships of the Judicial 
Committee of the Privy Council in 
1932 P. C. 28 (12) has modified consider- 
ably the doctrine of total suspension of 
rent in case of dispossession by landlord 
from a part of the tenancy with a lump 
rent. It becomes necessary therefore to 
examine closely and critically the deci- 
sion of their Lordships of the Judicial 
Committee of the Privy Council in this 
recent case. The facts, when examined, 
show that it was not a case of disposses- 

10. Krishna Chandra v. Surendra Nath, 1932 
Cal 386=137 I. C 696. 

11. Gopauund Jha v. Govinda Persad, (1869) 12 
WR109. 

, 12. Jogesh Chandra v, Kmdad Meah; 1932 P 0 

28=136 I G 898=69 I A 29=?fi9 Cal 1012/ ' : 


sibn of the tenant by the landlord at all) 
but it was a case of landlord not being 
able to put the tenant in possession of a 
part of the tenancy by reason of title 
paramount in a third person. Briefly 
stated the position was this : There 
was a tenancy of one Homer Ali under 
the appellant Jogesh Chandra Eoy. 

In 1910 the appellant before their 
Lordships instituted a suit for possession? 
of Jote No. 83 against Hamer AH's* 
widow and the respondent before their 
Lordships Emdad Ali obtained a dberee 
in his favour in 1912. He executed the- 
decree in 1913. In 1916 the appellant 
brought a similar suit for possession of 
Jote No. 98 against not only the widow 
and the respondent before their Lord- 
ships, Emdad, but also against Hamer 
All’s four daughters as well. In Octo- 
ber 1917, this suit was compromised* 
as between the appellant before their 
Lordships and Hamer Ali’s widow and- 
the respondent, the daughters being first 
excluded from the category of defendants- 
on the petition of the appellant before- 
their Lordships, Jogesh Chandra Eoy; 
a solenama was then executed by the^ 
appellant, the widow and the respon- 
dent under which out of the 20 drones- 
odd of which the holding consisted, the 
widow and the respondent Emdad were- 
to hold 11 drones odd under the appel- 
lant at a rent thereby fixed and the ap- 
pellant Jogesh Chandra Eoy was to get- 
Khas possession of the balance of 8* 
drones odd. The respondent Emdad 
further agreed to pay a sum of Es. 1,400 
in respect of the appellant’s costs and 
mesne profits by instalments and execu- 
ted a mortgage therefor. It was a part, 
of the settlement of that suit, which re- 
lated to Suit No. 98, that the respondent 
Emdad should execute the kabuliyafc. 
relative to Jote No. 83, dated 11th Octo^ 
ber 1917, which formed the basis of the- 
suit in which the appeal before their 
Lordships had arisen. By that kabu- 
liyat the respondent Emdad took a be- 
kaemi or non-permanent settlement as a. 
yearly tenant of 10 drones odd land 6ut^ 
of 14 drones odd at a certain yearly 
rental. In January 1920, the respon;. 
dent’s sisters, that is. the daughters of. 
Hamer Ali brought a suit against Jogesh* 
the landlord and Emdad for a declara- 
tion of their right and confirmation :of 
thAir possession to the extent of their 
share ak'66-heira of Hamer Ali in Jote* 
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No. 83. That suit was ultimatelp de- 
creed and it was held that the sisters* 
ehare which amounted to 9 as 4 gds. in 
Jote No. 83 was not affected by the pre- 
vious decrees and sales. 

The result was that Jogesh the land- 
lord had failed to put the respondent 
Emdad in possession of the entire sub- 
ject which was the land covered by the 
kabuliyat of 11th October 1917. The 
Oourts in Ihdia dismissed the suit of 
Jogesh Chandra Eoy, but before their 
Lordships of the Judicial Committe a 
plea was taken for the first time that 
the suit should not have been dismissed 
in its entirety, but a decree for a pro- 
portionately abated rent should have 
been given it being taken into account 
that the respondent Emdad’s sisters are 
entitled to 9 as. 4 p. share under the 
•decree of 1928. This is not a case like 
the case before their Lordships of the 
Judicial Committee as the latter case 
was not a case of forcible dispossession 
by the landlord from a portion of the 
tenancy in which the tenant had already 
been put into possession. This case be- 
tore their Lordships was a case where 
the landlord could not put the lessee in 
possession of a portion of the demised 
premises because the possession was not 
.available to him by reason of the title 
to a certain share of the tenancy being 
not in the plaintiff landlord, but in 
■some of the heirs of the original tenant, 
whose rights had not been extinguished 
by the sale by the landlord. The case 
we are considering is a very different 
•case. The title of the landlord and his 
power to give possession to the tenant in 
the present case was undoubted. After 
granting a lease to the defendant in the 
present case the plaintiff put the defen- 
■dant in possession and included a por- 
tion of the tenancy in a subsequent lease 
to one Jahiruddin and on the strength of 
that subsequent lease and with the as- 
sistance of the landlord Jahiruddin dis- 
possessed the present defendant from a 
portion of the demised premises. 

The case before the Privy Council was 
:a case when the landlord by reason of a 
paramount title to a portion of the de- 
mised premises in the original tenancy 
‘Could not get possession of a certain 
^share of the said premises and could not 
put the tenant with whom he had leased 
the Jote No. 83 in 11th October 1917, 
in possession of that share. This deci- 


sion in our view does not affect the prin- 
ciple laid down by their Lordships of 
the Judicial Committee in 1925 P. C. 97 
(5) referred to above. A careful exami- 
nation of the facts to which we have re- 
ferred shows that the case of 1932 P. C. 
28 (12) relates to a very different state 
of facts and circumstances which cannot 
affect the previous decision in Kat^^aya- 
ni’s case. And we are strengthened in 
our conclusion by the following further 
examination of the case. In support of 
the contention that the landlord Jogesh 
Chandra Eoy should have been given a 
decree for proportionate part of rent Mr. 
Pringle who was appearing for the land- 
lord appellant before the Privy Council 
referred to 21 Cal. 1005 (13) which was 
a case of the landlord not putting the 
lessee in possession by reason of eviction 
by title paramount and Mr. Pringle’s 
contention succeeded. In 21 Cal. 1005 
(13) their Lordships make the following 
observations which will make it clear 
that they were not dealing with a case 
of dispossession by the landlord after 
the tenant was put into possession, but 
was dealing with a case where the ten- 
ant could not obtain possession by rea- 
son of the landlord being evicted by title 
paramount. Their Lordships say : As 
Imambundi did not prove that she en- 
tered into possession under the leases 
and was then dispossessed there was not 
an eviction in the proper sense of the 
word. But when Imambundi was al- 
leged to bring a suit to obtain possession 
and succeeded in obtaining a part of 
what was granted in mokarari and was 
precluded by the result of the suit from 
having possession of a substantial and a 
longer part she was in a similar position 
to having been evicted from that part 
and there is same equity to an appor- 
tionment as in the case of eviction. 
Here the eviction was not by landlord, 
but by title paramount. In such a case 
there must be proportionate abatement. 
For as Foa points out in his Law of Land- 
lord and Tenant, Edn. 6, p. 195, where 
the eviction by title paramount is only 
from a part of the demised premises 
the effect (unlike that in the case of 
eviction by lessor himself) is not to sus- 
pend the whole rent, but to render the 
tenant liable to have it apportioned. 
1932 P. C. 28 (12) cannot govern the 

13. Imambundi v. KaMaleswar, (1894) 21 Cal 
1005=21 I A 118=6 Sar 446 (P C). 
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case of forcible dispossession by the land- 
lord where the tenant having been put 
into possession has been forcibly dis- 
possessed from a part of demised pre- 
mises after this. This Court almost un- 
animously with the single exception of 
the decision of B. B. Ghose, J., held in 
favour of the contention raised by the 
appellant. 

The result therefore is that this ap- 
peal must be allowed. The judgment 
and decree of the Subordinate Judge 
must be set aside and those of the Munsif 
restored with costs in all Courts. It re- 
mains to notice the case which has been 
cited on behalf of the respondents. 
This is a decision of my learned brother 
Mukerji, J., in 1933 Cal. 566 (14) and 
requires serious consideration. ^the 
learned Judge observed this : 

“ My view is that the mere fact that the ten- 
ancy is governed by one lease and so in law may 
he regarded as one tenure is not enough ; what 
lias to be seen is whether, in fact, the parcels 
are such that deprivation from one necessarily 
interferes with the due enjoyment of the 
-others.^* 

Previous to this remark the learned 
Judge referred to the decision of 
Page, J., in 1929 Cal. 395 (15) which took 
the view that there should be total sus- 
pension in case of dispossession from 
part. Mookerji, J., refers to the follow- 
ing observation of Page, J. : 

“ Was it one indivisible tenancy and was 
there interference by the landlord with the due 
enjoyment of the previous or any part of them 

I do not think however in order to 
decide the present case one need con- 
sider whether the tenancy consists of 
separate mouzas, that is properties ren- 
ted separately or whether the tenancy 
in effect in law is indivisible or divi- 
sible. Towards the end of the judgment 
Mukherji, J., refers with approval to the 
following observation of Page, J., as he 
then was : 

“ It is not possible for the landlords to assert 
4ihat any portion of the rent is payable in res- 
pect of any portion of the premises for in law 
every pice of rent is payable out of every portion 
of the premises demised.’* 

Applying this principle to the present 
case there is no question of the tenancy 
consisting of several parcels of land se- 
parately assessed to rent and conse- 
quently total suspension must be the 
result. We are therefore of opinion 

14. Sakhisona Dasi v. Pran Krishna Das, 1933 

Cal 566=146 I C 398. 

15. Dhirendra Nath Roy v. Bhabatarini Debi. 

1929 Cal 395=119 I C 297, 


that this decision does not help the res- 
pondent. On the other hand the re- 
mark just quoted goes against him. 

Patterson, J. — I agree. 

K.s. Appeal allowed, 
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Nasim Ali and Khundkar, JJ. 

Jagat Chandra Be — Defendant — Ap- 
pellant. 

V. 

Abdul Bashid and others — Plaintiff 
and Defendants — Respondents. 

Appeal No. 3206 of 1931, Decided on 
12th July 1934, from appellate decree 
of Addl. Sub-Judge, Ist Court, Chitta- 
gong, D/- 11th August 1931. 

(a) Mortgage — Decree obtained by subte- 
quent mortgagee and property purchased by 
third party in execution of decree — Subse- 
quent purchase by first mortgagee in execu- 
tion of decree obtained by him in suit filed 
subsequent to second mortgagee’s suit — Only 
mortgagor made party by first mortgagee — 
First mortgagee is not entitled to decree 
for possession on declaration of title as 
against third party in possession in suit filed 
against mortgagor and such third party nor 
can he get decree for possession subject to 
third party’s right to redeem — He can fall 
back on his own mortgage and bring ap- 
propriate suit— This suit cannot be treated 
as suit to enforce his mortgage if 12 years 
have already lapsed from date when mort* 
gage money became due. 

Where a property is mortgaged to two persons 
and the second mortgagee brings a suit and 
obtains a decree in execution of it and a third 
party who purchases the property is put into 
possession and the prior mortgagee in a suit on 
his own mortgage instituted suit subsequent to 
the suit by the second mortgagee in which only 
the mortgagor is impleaded, obtains a decree and 
purchases the property himself and files a suit 
against the mortgagor and third party for reco- 
very of possession of property, he cannot recover 
possession on declaration of title nor can he get 
a decree for possession subject to the third 
party’s right to redeem. 

’ The prior mortgagee on the basis of his pur- 
chase cannot claim the equity of redemption as 
against the third party in whom the rights of the 
second mortgagee as well as the rights of the 
mortgagor are vested. He can no doubt fall 
back upon the mortgage but he cannot re- 
cover possession on the strength of that mort- 
gage, as that mortgage being a simple mortgage 
does not give him any right to possession. 
Whatever right the prior mortgagee may have 
under the first mortgage can no doubt be en- 
forced by him by a proper proceedings taken 
for the purpose. This suit cannot however be 
treated as a suit to enforce the first mortgage on 
which the plaintiff in any view of the case is 
entitled to fall back, if 12 yekrs from the date 
when the mortgage money payable on the first 
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mortgage became due, and elapsed before, the 
institution pf the suit and the plaintiff cannot 
claim any deduction of time during which the 
alleged fusion of his rights as mortgagee and 
purchaser of the mortgagor’s rights by virtue of 
his auction-purchaser at the mortgage sale sub- 
sisted. [P 141 C 1, 2] 

(b) Mortgage — Redemption — Redemption 
is legal right and not liability. 

Redemption is a legal right which a person 
entitled to redeem may seek to enforce. It is 
not a liability which he may be compelled to 
discharge : 9 I 0 613, Eel on, [P 141 C 1] 

Chandra Sekhar Sen — for Appellant. 

Narendra Kumar Das — for Respon- 
dents. 

Judgment. — The facts which are re- 
levant for the purposes of the present ap- 
peal and which are in dispute now are as 
follows: One Dasarath De, who is defend- 
ant 6 in the present suit, mortgaged the 
disputed land to the father of the plain- 
tiff and the proforma defendants 7 
and 8 and the husband of pro forma de- 
fendant 9 on 20th Sraban 1274 M. E. 
corresponding to 4th August 1912. The 
plaintiff and the pro forma defendants 
brought a suit on their mortgage on 9th 
July 1920. Usual mortgage decree for 
sale was passed on 8bh September 1923 
and the property was purchased by the 
plaintiff on 8th May 1924. The same 
mortgagor, that is defendant 6, mort- 
gaged these very lands to one Lakshi 
Charan Saha on 21st Chaitra 1274 cor- 
responding to 5th April 1913. Lakshi 
Charan Saha’s son Prasanna Kumar Saha 
sued on his father’s mortgage on 2nd 
June 1919 and obtained a decree on 11th 
September 1919 in execution of this 
mortgage decree. Defendant 2 purchased 
the property in execution of the mortgage 
decree on 2nd February 1922, and ob- 
tained possession of the lands through 
Court. The plaintiff after his purchase 
on 8th May 1924 could not get actual 
possession. On 13th December 1927 he 
raised the present suit for recovery of 
khas possession of the lands which he 
purchased on declaration of his auction- 
purchased right in the lands. The de- 
fence of defendant 2 was that the plain- 
tiff was not entitled to any relief in the 
,suit, in view of the fact that neither he 
nor the second mortgagee was impleaded 
as parties in the mortgage suit instituted 
by the plaintiff in the year 1920. The 
trial Court accepted the defence of de- 
fendant 2 and dismissed the suit. On 
appeal the learned Judge has reversed 


the decision of the trial Court and haa 
passed the following order ' 

. *^The case is remanded to the Court below fofe 
enabling defendant 2 to redeem the prior mortr 
gage of the plaintiff^s father in accordance with 
the observations as above made. If defendant 2 
exercise his right of redemption in pursuance of 
the Court’s order, the suit will fail, but if he does 
not do so, the suit will succeed and the plaintift 
will be given possession of the suit lands by 
ousting him (defendant 2) and the other defend-^ 
ants if in possession”. 

Hence the present appeal by defend- 
ant 2, The points for determination in 
this appeal therefore are (l) whether 
the plaintiff can claim possession of the 
property as against defendant 2, and (2) 
whether defendant 2 is bound to redeem* 
the plaintiff in view of the events that 
have happened in this case. The prin- 
ciple is now well established that 

“persons who have taken transfers of property 
subject to a mortgage cannot be bound by pro- 
ceedings in a subsequent suit between the prior 
mortgagee and the mortgagor to which they were 
never made parties : See 18 Cal 164 (1)”. 

Defendant 2 is therefore not bound by 
the proceedings in the suit instituted by 
the plaintiff and his right cannot in any 
w^ay be affected by the sale which waa 
held in execution of the decree passed in 
that suit. Now what are the rights of de- 
fendant 2 on the basis of his purchase* 
at the auction-sale held before the* 
plaintiff purchased this property. Ik 
cannot be disputed now that a pur- 
chaser at a sale in execution of a mort- 
gage decree gets the mortgagee’s rights 
as well as the rights of the mortgagor 
and after the mortgagor’s interest has 
once passed away to a purchaser, that 
interest cannot again be sold effectively: 
See 25 Cal 179 (2). The rights of the 
mortgagor vested in defendant 2 before 
the plaintiff's purchase and consequently 
he became entitled to possession before 
the plaintiff purchased at the auction,- 
sale in execution of the decree obtained 
by him on the basis of his first mort- 
gage. Consequently, the plaintiff can- 
not claim the mortgagor’s right on the 
basis of his purchase. Again the pur- 
chase by the plaintiff cannot affect de- 
fendant 2’s purchase of the mortgagor’s 
right, that is, the equity of redemption, 
inasmuch as the suit by the first mort- 
gagee was started after the second mort- 

1. Umesh Chandra Sircar v. Mt. Zahoor Fatima 
(1890) 18 Cal 164 = 17 I A 201 (PC). 

2. Moti Lai v. Karrab-uMin, (1897) 25 Cal 179= 
24 I A 170=7 Sar 222 (PC). 
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gagee had obtained his decree. In other 
\vords the plaintiff is bound by the doc- 
trine of lis pendens and cannot cl&im the 
mortgagor's rights. 

The position therefore is that the 
plaintiff on the basis of his purchase 
cannot claim the equity of redemption 
as against defendant 2 in whom the 
rights of the second mortgagee as well 
as the rights of the mortgagor are now 
vested. He can no doubt fall back upon 
the first mortgage but he cannot recover 
possession on the strength of that mort- 
gage, as that mortgage being a simple 
mortgage does not give him any right 
to possession. Whatever right the plain- 
tiff may have under the first mortgage 
can no doubt be enforced by him by a 
proper proceeding taken for the purpose. 
This view appears to us to be supported 
by the principle underlying the decision 
of the Judicial Committee in the case of 
1929 P 0 288 (3). The plaintiff’s claim 
for khas possession therefore must be 
dismissed. As this is the only prayer in 
the plaint, the plaintiffs case is liable 
to be dismissed on this finding alone. 

It is however contended by the learned 
advocate for the respondents that as the 
plaintiff had no notice of the second 
mortgage at the time when he brought 
the mortgage suit, the equities between 
the parties ought to be adjusted in the 
present litigation. It is argued that as 
under the law defendant 2 is bound to 
redeem the plaintiff’s mortgage, the 
plaintiff’s right to recover possession 
may be declared subject to defendant 2’s 
right to redeem. In other words the 
contention of the learned advocate is 
that defendant 2 must be compelled in 
this suit to redeem. Eedemption how- 
ever is a legal right which a person en- 
titled to redeem may seek to enforce. 
It is not a liability which he may be 
compelled to discharge, see 9 10 513 (4). 
.Again on the question whether the 
plaintiff had notice of the second mort- 
gage at the date of his suit, the Courts 
below have differed. In view of the 
decision in 1918 P C 34 (6), it is. very 
difficult to hold that the first Court was 
wr ong in holding that the plainti ff had 

5. Bijai Saran v. Bageshwar Prosad, 1929 P C 

288=120 I C 650 (PC). 

4. Mulla Veetal Seethi Kutti v. Achuthan Nair 

(1911) 910 513. 

6. Het Bam v. Sbadilal, 1918 PC 34 = 45 I C 

798=45 I A 130=40 All 407 (PC). 


notice. The case of 1921 P C 112 (6), 
on which the learned Judge has relied 
does not lay down that the decision in 
1918 P C 34 (5) is wrong. It may be 
noticed here that the proviso about 
notice contained in S. 85, T. P. Act, has 
been omitted from E. 1, 0. 34, Criminal 
P.C., which has repealed the said section. 

It was next contended on behalf of! 
the plaintiff that each party ought to be 
placed as nearly as possible in the posi- 
tion which he would have occupied if 
all the parties interested in the mort- 
gage security had been brought before 
the Court in the plaintiff’s suit on mort-| 
gage. The real import of this conten-j 
tion is that this suit should be treated' 
as a suit to enforce the first mortgage 
on which the plaintiff in any view of. the 
case is entitled to fall back. It cannot 
be disputed now in view of the provi- 
sions contained in 0. 34, E. 5 which has 
replaced S. 85, T. P. Act, that the plain- 
tiff’s mortgage has not been extinguished 
by the sale. Consequently the plaintiff 
is entitled to claim the rights of the first 
mortgagee. But the real difficulty in the 
way of the plaintiff in this connexion is 
that 12 years from the date when the 
mortgage money payable on the first 
mortgage became due, had elapsed be- 
fore the institution of the present suit, 
and consequently the plaintiff’s right to 
enforce the mortgage lien had become 
barred by limitation before the institu- 
tion of this suit. See 11 C W N 403 (7). 
There is no provision in the Limitation 
Act under which the plaintiff in view ol 
the facts of the present case can claim 
exemption from the bar of limitation. In 
35 All 227 (8), the right of a mortgagor 
to redeem became inoperative for a time 
owing to the fusion of the rights of the 
mortgagor and purchaser. After the dis- 
solution of the dual capacity he applied 
to redeem the property and claimed to 
deduct the time during which the fusion 
subsisted. Sir John Edge in delivering 
the judgment stated that there is noth- 
ing in Act 15 of 1877 which would jus- 
tify the Board in holding that, once that 
period of limitation had begun to run in! 
t his case, it could be suspended. 

6. Tilakdhari Lai v. Khedan Lai, 1921 P C 115 

=57 I C 466=47 I A 289=48 Cal 1 (PC). 

7. Gangadas Bhattar v. Jogendra Nath (1907) 11 

0 WN 408=5 CL J316. 

8. Soni Ram v. Kanbaiya (1913) 35 All 227 = 1^ 

1 C 291=40 I A 74 (PC). 
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Their Lordships consider that if they 
were to hold that by reason of the 
fusion of interest between 1883 and 
1898, the period of limitation was sus- 
pended, they would be deciding contrary 
to the express enactment of that section 
that “when once time has begun to run, 
no subsequent disability or inability to 
sue stops it/' The principle laid down 
in that case is equally applicable to the 
facts of this case. The plaintiff cannot 
claim any deduction of time during 
which the alleged fusion of his rights as 
mortgagee and purchaser of the mort- 
gagor's rights by virtue of his auction- 
purchase at the mortgage sale subsisted. 
Much reliance was however placed by 
the learned advocate for the respondents 
on two decisions of this Court namely, 
32 Cal 891 (9), and 11 C W N 403 (7). 
The first case however is not of much 
assistance to us in this matter as the 
judgment of Brett, J., really proceeded 
on the footing that in view of the pro- 
visions of S. 82, T. P. Act, which gov- 
erned that case, the purchaser could not 
fall back on his mortgage, as under S. 89, 
T.P. Act, after the sale, the mortgage se- 
curity became extinguished. This section 
however has now been repealed and the 
sale at which the plaintiff purchased 
was held under the provisions of 0. 34, 
Civil P. C. Consequently though the 
plaintiff could not acquire any title to 
the mortgagor’s right, his mortgage secu- 
rity cannot now be considered as having 
been extinguished by the sale. The 
second case, i. e., the case in 11 C W N 
403 (7), simply follows the first case. 

It is true that when defendant 2 pur- 
chased the property, he purchased it 
subject to the first mortgage, but at the 
time when the present suit was brought, 
the claim on the first mortgage had 
already become barred as against de- 
fendant 2. The plaintiff is therefore 
not entitled to get any relief in this suit. 
The view which we have taken in this 
case is supported by the decision of the 
Pull Bench of the Allahabad High Court 
in 1931 All 466 (10). The appeal is ac- 
cordingly allowed and the plaintiff’s 
suit is dismissed, but in view of the cir- 
cumstances of this case we direct that 

9. Har Pershad Lai v. Dal Mardan Singh (1906) 

82 Gal 891=1 G L J 371=9 G W K 728. 

10. Kam Sanehi Lai v. Janki Prosad, 1931 All 
466=134 I C 1 (FB). 


the parties do bear their own costa 
throughout. ‘ * 

K.s. Appeal allowed, 
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Hendekson, j. 

(Khondakar) Kasemali — Defendant 1 
— Appellant. 

v. 

Ilriday Nath Mandal and others — 
Plaintiffs — Eespondents. 

Appeal No. 1868 of 1931, Decided on 
6th June 1934, from appellate decree of 
Addl. Sub-Judge, Jessore, D/- 14tb 
March 1931. 

Bengal Tenancy Act (1885), Sch. 3, Art. ^ 
— It applies only where person effecting dis** 
possession is landlord. 

Schedule 3, Art. 3 only applies when the per- 
son effecting the dispossession is the landlord of 
the plaintiff. Where there is no relationship of 
landlord and tenant between the defendant and 
the plaintiff, the general law of limitation ap- 
plies and not the special rule: 1916 Cal 883 
and 1921 Cal 249, Bel on. [P 143 G 1} 

Nausher Ali — for Appellant. 

Nagendra Kumar Dutt — for Eespon- 
dents. 

Judgment.“This appeal which is by 
defendant 1, raises a question of limita- 
tion. The facts upon which it has to be 
determined are as follows: A certain 
holding belonged to one Nitai; eight 
annas share passed to his son Easik and 
then to Easik’s widow Kali Dasi. Kali Dasi 
granted a lease to the plaintiff, who had 
a lease of the other eight annas from 
one Panchanon. The plaintiff sold his- 
interest to Sukumari, wife of Pancha- 
non, and on the same day took a sub- 
lease from her. The appellant purcha- 
sed the interest of Kali Dasi in execu- 
tion of a decree and entered into posses- 
sion of half the holding. The plaintiff 
instituted the present suit for a de- 
claration of his title and recovery of 
possession. Among other defences the 
appellant pleaded that the suit is bar- 
red by limitation, as Art. 3, Sch. 3, 
Bengal Tenancy Act, applies. This con- 
tention prevailed in the first Court with 
the result that the suit was dismissed. 
The plaintiff then appealed and the 
learned Subordinate Judge has held that 
the special rule of limitation does not 
apply. Defendant 1 has now appealed 
to this Court and contends that the 
decision of the learned Munsif should be 
restored. 

Two arguments have been advancedl 
on behalf of the appellant: (l) that m 
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Sukumari was not recognized by Kali 
Dasi, the plaintiff is a tenant of the ap- 
pellant; ( 2 ) that in any event the spe- 
cial rule of limitation applies. The first 
point has no basis in the record and was 
not taken in the lower Courts. What 
evidence there is suggests that the tran- 
fer was recognized. It has been proved 
that the plaintiff paid rent to Sukumari 
after the transfer: There was no sug- 
gestion even that he continued to do so 
to Kali Dasi. If the appellant had really 
wanted to make a case that the transfer 
was not recognised, he should have spe- 
cifically raised it. It is not the sort of 
point that can be taken for the first 
time in second appeal. 

On the second point it was argued 
that so long as the person dispossessed 
is a raiyat or under raiyat and the per- 
son affecting the dispossession is any- 
body appearing in the chain of land- 
lords, then the special rule will apply. 
This process would clearly have to stop 
somewhere; otherwise the Secretary of 
State, after dispossessing an under-rai- 
yat in a revenue paying state, could al- 
ways plead this special rule of limita- 
tion. Mr. Nausher Ali suggested that 
the process should stop with the imme- 
diate landlord of a raiyat. But there is 
no logical reason for stopping it any- 
where. I have no doubt that the arti- 
cle only applies when the person effect- 
ing the dispossession is the landlord of 
the plaintiff. This view is supported by 
the decision reported in 1916 Cal 883 (l) 
and 1921 Cal. 249 (2). In the present 
case there is no relationship of landlord 
and tenant between the appellant and 
the plaintiff. I therefore hold that the 
general law of limitation applies. 

The result is that the appeal fails and 
is dismissed with costs. 

K.S. Appe al dis missed. 

1. Krishnachandra v. Satish Chandra, 1916 Cal 

883=35 I 0 865. 

2. Haran Chandra v. Madan Barai, 1921 Cal 

249=61 I C 899. 
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Mukeeji, Ag. C. J. and S. K. Ghose, J. 

Badrinarayan Chetlingia — Decree- 
holder — Appellant. 

V. 

Baidya Nath Pal and Eespdts. 

Appeal No. 479 of 1933, Decided on 
1st August 1934, from appellate order of 
Dist. Judge, Nadia, D/- 26th July 1933. 
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Execution — Prayer for attachment and 
sale of judgment'clebtor^s properties def 
cribed in petition — Sale of such properties, 
and decree partly satisfied — Application to 
file fresh list of properties granted and suck 
list filed but beyond period of limitation — 
Such application is not one for execution 
nor one made in pending execution and aa 
such does not save limitation — Oi*lginal 
application held not pending — Civil P. C.. 
(1908), S. 48. 

In an application for execution filed by decree- 
holder^ prayer was made for realizing the decree 
by attachment and sale of the judgment-debtors^ 
properties. In connexion with that application 
a list of properties was filed and these properties 
having been sold a part of the decree was realized 
and a balance of little over Rs. 400 remained due 
after such realization. Subsequently the decree- 
holder put in a petition asking for time to put in 
a fresh list of properties, and such time being 
granted, a fresh list of properties was filed. But 
in the meantime the decree became barred in 
view of the provisions of S. 48, Civil P. C. 

Held', that the application for time for giving 
fresh list could not be regarded as an application 
for execution, so that the fresh list that wa& 
submitted might be treated as having been sup- 
plied in connexion with that application. 

Held further' that all the reliefs that the 
decree-holder asked for in the application for exe- 
cution were granted to him by the executing 
Court and all such properties as he desired to 
/put up to sale for realizing his decree were sold 
and nothing further remained to be granted on 
the basis of that application. In such circum- 
stances it would not be right to treat the origi- 
nal application as a pending one so as to give the 
decree-holder the benefit of the application and 
allow him to regard it as pending for the pur- 
pose of a fresh prayer for realization of the 
balance of the decree by sale of the other proper- 
ties: 1918 Cal 73, Dist. [P 144 G 1, 21 

Sarat Chandra Basak and Bijan Ku- 
mar Muhherjee — for Appellant. 

Ramendra Mohan Majumdar — for 
Eespondents. 

Judgment. — This is an appeal by a 
decree-holder who has been trying to 
execute his decree for money which he 
holds against the judgment-debtors. 
There was an application for execution 
filed by the decree-holder on 19th Decem- 
ber 1931. In that application prayer was 
made for realizing the decree by attach- 
ment and sale of the judgment-debtors* 
properties. In connexion with that ap- 
plication a list of properties was filed, 
on 25th February 1932, and these pro- 
perties having been sold a part of the 
decree was realized on 9th June 1932 
and a balence of little over Es. 400 re- 
mained due after such realization. On 
13th July 1932 the decree-holder put in 
a petition asking for time to put in a 
fresh list of properties and such time 
being granted a fresh list of properties 
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was filed on 27th July 4932. In the 
meantime on 17th July 1932 the decree 
became barred in view of the provisions 
qf 48, Civil P. G. The question which 
has been dealt with by the Courts be- 
low is whether by reason of the appli- 
cation which the decree-holder made on 
13th July 1932 the operation of S. 48 of 
the Code was avoided. Both the Courts 
below have considered the terms of the 
said application and have come to the 
conclusion that in no sense can the said 
application be regarded as an applica- 
‘tion for execution, so that the fresh list 
that was submitted on 27th July 1932 
may be treated as having been supplied 
in connexion with that application. The 
said application has been read out to us 
and we think that the Courts below 
were right in the view they have taken. 
Dr. Basak appearing on behalf of the 
decree-holder has put forward a further 
contention before us. That contention 
is based on the original application for 
execution filed on 19th December 1931. 
His contention is that that application 
should be regarded as an application 
which was pending on the date on which 
the fresh list was supplied. His argu- 
ment is that inasmuch as in the said ap- 
plication there was a prayer for realiza- 
tion of the entire decree by the sale of 
the judgment-debtor's properties and in 
connexion with that application a list of 
properties was supplied on 25th Febru- 
ary 19^2 it should be held that it was 
open to the decree-holder to furnish a 
fresh list of properties to be sold and 
that therefore the said fresh list when it 
was supplied should be regarded as hav- 
ing been filed in connexion with a pend- 
ing application for execution. We are of 
opinion that this contention should not 
be upheld. Our attention has been drawn 
to a decision of this Court in 1918 Cal. 
73 (l) and it has been argued that the 
said decision supports the contention 
which has thus been put forward. One 
point of distinction between that case 
and the present one apart from any other 
consideration, is that in that case an ap- 
plication for execution was made by the 
decree-holder in accordance with law, 
and on the objection of the judgment- 
debtor it was discovered that the pro- 
perties specified in the list of properties 
to be sold were properties which could 

1. Ganendra Kumar Eoy v. Shayama Sunder, 
1918 Cal 73=44 I 0 653. 


not be sold for the restlizaticm of the; de- 
cree and upon that the deOree^holder fur- 
nished a supplementary list with a 
prayer that it should be taken as part 
of the original application. 

In the present case all the reliefs that 
the decree-holder asked for in the appli- 
cation of 19th December 1931 were 
granted to him by the executing Court 
and all such properties as he desired to 
put up to sale for realizing his decree 
were sold and nothing further remained 
to be granted on the basis of that ap- 
plication. In such circumstances we 
think it would not be right to treat the 
original application as a pending one so 
as to give thedecree-holder the benefit of 
that application and allow him to regard 
it as pending for the purpose of a fresh 
prayer for realization of the balance of 
the decree by sale of the other proper- 
ties. We think the present application 
in connexion with which this appeal has 
been preferred is barred by the provi- 
sions of S. 48 of the Code. The appeal 
is dismissed. Costs of the minor res- 
pondents represented by the Deputy Ee- 
gistrar of this Court having been already 
paid there will be no further order for 
costs. 

K.S. Appeal dismissed. 

A. I. R. 1935 Calcutta 144 

Henderson, J. 

Bhaba Kanta Pachani — Plaintiff — 
Appellant. 

V. 

Kerpai Chutia and others — Defendants 
— Respondents. 

Appeal No. 2359 of 1931, Decided on 
17th July 1934, against decree of Sub- 
Judge, Addl. Court, Jorhat, D/- 15th 
May 1931. 

(a) Hindu Law — Succession — Daughter’s 
unchastity bars her from inheritance — 
Daughter living as mistress though for 40 
years is unchaste. 

Unchastity in a daughter does exclude her 
from the inheritance. And she is guilty of un- 
chastity in the legal sense even though she 
lives with a man as his mistress for about 40 
years; 22 Cal 347 and 1920 Cal 237, Bel on. 

[P 145 0 2] 

(b) Adverse possession — Co-sharer — Mere 
sale of part of joint property does not 
amount to adverse possession. 

The mere fact that a cosharer sells a portion 
of the joint property would not amount to ad- 
verse possession; it would have to be shown that 
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the title asserted was inconsistent with that of 
.ft oosharer and that it was brought to the 
knowledge of the cosharer. [P 145 C 2] 

Guncndra Krishna Ghose and Pancha- 
•na7i Ghose — for Appellant. 

Hariram Deka — for Eespondents. 

Judgment. — The land which is the 
subject-matter of the suit out of which 
this appeal has arisen formed part of 
the holding covered by pota No. 79 and 
originally belonged to one Sisuram. 
Sisurarn left a widow Bhakuli and two 
daughters Lundariand Lengari. Lun- 
•dari eloped with a certain Ahmad, and 
lived with him as his mistress for many 
years. Bhakuli died in 1916 and Lengari 
inl92G. The plaintiff purchased the pro- 
perty from Lundari in 1927. Defen- 
dant 1 claimed the property on the 
strength of a Will executed by Lengari. 
The plaintiff made an alternative prayer 
that he might obtain a refund of the 
purchase money from Lundari; this was 
decreed by the Munsiff, The plaintiff* 
appealed to the lower appellate Court 
without success and now appeals to this 
Court. Three points have been takenx 
on behalf of the appellants: (l) that in 
Hindu law a daughter is not debarred 
from inheritance on account of unchas- 
tity; (2) that any event Lundari was 
not guilty of unchastity within the 
meaning of tlie law and (3) that the 
Courts below were wrong in holding 
that the suit was barred by limitation. 

With regard to the first point reliance 
is placed by the appellant upon Mr. 
<1. C. Sarkar Sastri’s work on Hindu law. 
The learned author deals with this sub- 
ject at p. 662, Edn. 7. He distin- 
guishes between uncliastity in the wife 
and unchastity in other female rela- 
tions. He expresses the opinion that 
except in the case of a wife mere un- 
chastity while not followed by concep- 
tion would not justify exclusion from 
the inheritance. But in this case the 
unchastity of Lundari was followed by 
conception and resulted in the birth of 
two children. Thus the case of the ap- 
jpellant is not really supported by this 
treatise. On the other hand, it is now 
well settled in this Court that unchas- 
jbity in a daughter does exclude her from 
the inheritance. The case reported in 
'22 Cal 347 (l) is the leading authority 

on the point. This decis ion wa s fol- 

1. Ramananda v. Rai Kishore, (1895) 22 Cal 347, 

n/lQ ^ 90 
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lowed in 1920 Cal. 237 (2) where the 
learned Judges observe that the law is 
now settled and unchastity would pre- 
vent a daughter fx'om inheriting. Mr. 
Ghose has argued that it cannot be said 
that Lundari was guilty of unchastity 
in the legal sense inasmuch as she re- 
mained associated with one man for ai 
period of about 40 years. There is .no' 
authority for the proposition that a' 
Hindu female who lives with a man as 
his mistress is not guilty of unchastity' 
in the legal sense. The case reported in 
1920 Cal. 237 (2) to which I have al- 
ready referred is -an authority to the 
contrary. In my judgment, the Courts 
below were correct in holding that Lun- 
dari did not inherit anything. 

If the determination of the appeal had 
rested on the point of limitation I would 
have felt bound to remand the appeal 
for a further hearing. Lengari sold a 
portion of the property in June 1916. 
The learned Subordinate Judge disposes 
of the question merely by a reference to 
this fact; but it cannot be properly 
determined without an examination and 
appreciation of the evidence as a whole. 
The mere fact that a cosharer sells a 
portion of the joint property would not 
amount to adverse possession; it would 
have to be shown that the title asserted 
was inconsistent with that of a cosharer 
and that it was brought to the know- 
ledge of the cosharer. In the present 
case the evidence of Lundari and the 
plaintiff is to the effect that Lundari 
obtained possession of the property on 
the death of Lengari and made it over 
to the plaintiff; if this is true the suit 
could not be barred by limitation. There 
is other evidence to the effect that 
Lundari never mutated her name, that 
she was summoned to sign Lengari’s 
sale-deed and that she did not join in 
the transaction. There is also evidence 
to the effect that Lundari knew of '■ this 
sale; but no attempt was really made to 
show on what date she obtained this 
knowledge. Without a proper examina- 
tion and consideration of all this evi- 
dence it could not be said that the point 
of limitation was properly dealt with. 
The appeal fails and is dismissed with 
costs to defendant 1. 

K.S. Appeal dismissed, 

2. Aiti Kochuni v. Aidew Kochuni, 1920 Cal 23 

=54 I C 696. 
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Mukekji, Ag. C. J. and S. K. Ghose, J. 

Bibhuti Bhusan Dutta — Petitioner. 

V. 

Sreepati Dutta and others — Respon- 
dents. 

P. C. Appln. No. 1 of 1934, Decided on 
1st August 1934, for leave to appeal to 
His Majesty in Privy Council, from ori- 
ginal decree No. 271 of 1929. 

Civil P. C. (1908), S. 110— Appeal to Privy 
Council— Appellate Court modifying origi- 
nal decree upon single point in appellant’s 
favour — He has no right to appeal on other 
points simply on such modification. 

When the appellate Court modifies the origi- 
nal decree upon a single point and that com- 
pletely in the applicant’s favour so that he has 
no further grievances in that matter, he cannot, 
because of that modification, have a right to an 
appeal on other points on which the Courts have 
concurred, without showing a substantial ques- 
tion of law: Case lato revieived, [P 146 C 2] 

Bajendra Chandra Guha and Mohen^ 
dr a Kumar Ghose — for Appellant. 

Bijan Kumar Mukherjee, Bhupendra 
Kishore Basu, Biraj Mohan Boy, Dwi-^ 
jendra Nath Dutt and Nakuleswar Som 
— for Respondents. 

Order. — This is an application for 
leave to appeal to His Majesty in Coun- 
cil from a decree made by this Court on 
a first appeal. The suit was for parti- 
tion of certain properties the plaintiffs 
claiming a half share therein, and also 
for accounts. The Subordinate Judge 
made a decree declaring in effect the 
plaintiff's’ share to be one-third, after 
excluding certain properties which he 
found had been already partitioned, and 
also ordering accounts for a certain 
period. Of the properties in respect of 
which he decreed partition, he ordered a 
few items to be kept joint and the others 
he ordered to be partitioned by metes 
and bounds. This Court, on an appeal 
by plaintiff 1 and a cross-objection by 
plaintiff 2, varied the decree of the 
trial Court by dismissing the appeal save 
and except that it ordered a partition 
by metes and bounds of all the proper- 
ties found to be joint. Plaintiff 1 is the 
applicant for leave. 

The appellant relies upon the decision 
of the Judicial Committee in 1925 
P. 0. 60 (l) for his contention that 
the decree of this Court is not a 
decree of affirmance and so it is 
not necessary for him to show that the 
appeal involves some substantial ques- 

1 Anuapurnabai v. Jtiuprao, 1926 P C 60=86 I C 
* 504=61 I A 319=51 Cal 969 (P C). 


tion of law and that he is entitled to 
leave as a matter of course inasmuch as 
the subject-matter of the suit as also of 
the intended appeal is over Rs. 10,000 in 
value. There is undoubtedly conside- 
rable force in this contention if the argu- 
ments of the petitioner’s counsel in that 
case is to be taken as having been accep- 
ted by their Lordship in its entirety in 
the order that was made. This Court 
however has refused, on the strength ol 
1925 P. C. 60 (l), to break away from a 
long course of decisions of Courts in 
India which have firmly laid down the 
principle that when the appellate Court 
modifies the original decree upon a 
single point and that completely in the 
applicant’s favour so that he has no fur- 
ther grievance in that matter, he can-* 
not, because of that modifiication, have a 
right to an appeal on other points on, 
which the Courts have concurred, with-; 
out showing a substantial question of; 
law. The enormity of the opposite viewj 
is so very great that a far more clear 
and express pronouncement of the Judi- 
cial Committee would be necessary to 
uphold it. 1925 P. C. 60 (l) has been 
referred to in some of the decisions of the 
Patna and the Madras High Courts as 
laying down that unless the decree from 
which the appeal is sought to be taken 
is nothing but a decree which in its 
entirely affirms the decree of the 
Court immediately below it, leave 
cannot be withheld if the requirement 
as to value is satisfied, or in other words 
that the incident as to affirmance is to 
be entirely ignored as soon as any varia- 
tion is found: see 1928 Pat. 609 (2), 1929 
Pat 561 (3), 1932 Mad. 46 (4) and 1933 
Pat. 262 (5). 

Now, in 8 C. W. N. 294 (6) the Judge 
below had given an award of compensa- 
tion at a certain figure and the High 
High Court increased that amount. The 
applicant for leave wanted to go to the 
Privy Council so that the amount might 
be further increased. For this excess 
which was to be debated before the 
Privy Council, the two Cour ts below were 

2. Ail i^amin v. Mohammad Akbar Ali Khan^ 
1928 Pat 609=116 I C 541. 

3. Jamna Prasad v. Jagannath Prasad, 1929 Pat 
661=117 I C 193. 

4. Perichiappa Chettiar v. Nachiappan, 1932 Mad 
46=139 I 0 64. 

5. Homeshwar Singh v. Kameshwar Singh, 1933 
Pat 262=144 I G 320. 

6. Sreenath Ray Bahadur v. Secy, of State, (1904) 
SOWN 294. 



1935 Bibhuti Bhusan v. Srebpati Calcutta 147 


at one. It was held that that being the 
position the decree to be appealed from 
was one of affirmance, or in other words 
that S. 110 of the Code was to be con- 
strued with reference to the subject- 
matter in dispute in appeal to the Privy 
Council. In 1925 P. C. 60 (l) the posi- 
tion was that the person claiming to 
have been adopted by the senior widow 
brought a suit claiming the property. 
The junior widow and the person whom 
she said she had adopted resisted the 
claim and the former claimed mainten- 
ance at Rs. 3,000 per annum. The first 
Court decided in favour of the plaintiff 
upon the question of adoption but de- 
creed to the widow maintenance at the 
rate of Rs. 800 per annum. The appel- 
late Court increased the maintenance to 
Rs. 1,200 per annum, but in all other 
respects affirmed the decree of the first 
Court. The junior widow and her al- 
leged adopted son applied for leave to 
appeal to the Privy Council. If 8 C. W. 
N. 294 (6) was to be applied the only 
matter of substance in the proposed 
appeal to the Privy Council, namely the 
excess amount of maintenance that was 
being-claimed, being one in respect of 
which both the Court had been in ag- 
reement the decree sought to be appealed 
from was to be regarded as a decree of 
affirmance. The Privy Council appears 
to have been of opinion that it was not 
to bo so regarded. The particular appli- 
cation made in 8 C. W. N. 294 (6) of the 
principle that in applying S. 110 of the 
Code you have to ha've regard to the 
subject-matter of dispute in the appeal 
to the Privy Council must be taken to 
have been overruled. But does 1925 P. 
C. 60 (l) go any further than that ’and 
does it lay down that in every case 
where the decree of the High Court is 
not a mere decree dismissing the appeal 
you are to take it that it is not a decree 
of affirmance so as to take the case out 
of para. 3 of that section and bring it 
within the first? Rankin, C. J., in 1927 
Cal. 543 (7), was not prepared to hold 
on the authority of 1925 P. C. 60 (l) that 
such a position could be affirmed. He ob- 
served: 

“It appears to me that the case of 1925 P. C. 
60 (1) is not in itself a sufficient authority to 
justify this Court in abandoning the principle 
which it has with other High Courts acted up- 
on; that is to say, I do not think that it shows 

7. Narendra Lai v. Gopendra Lai, 1927 Oal 543= 

103 I C 66. 


that it is an erroneous view that we have to 
look to the substance and see w*hat is the sub- 
ject-matter of the appeal to His Majesty in 
Council.** 

In 1925 P. C. 60 (l) the appeal to bo 
preferred was on the question of main- 
tenance, and the two Courts had dif- 
fered on the question of the amount of 
the maintenance, the High Court in 
favour of the intending appellant. In 
the case before Rankin, C. J., the origi- 
nal decree gave the applicant a certain 
share in the property in suit, but the 
appellate Court while it confirmed the 
original decree in every other respect 
modified it in respect of the share giving 
him the whole share he claimed so that 
on that point he had no further griev- 
ance. The question was whether the 
appellate decree was nevertheless one 
varying the original decree and the ap- 
plicant was entitled to leave to appeal 
without proving that a substantial ques- 
tion of law was involved. Rankin, C. J., 
held in the negative and observed: 

“We may take it, I think, that where the am- 
ount is a question in dispute the fact that the 
Courts differ and the higher Court differs in 
favour of the applicant does not mean that the 
decision is one of affirmance but I am not pre- 
pared to say that because on a totally different 
point, namely a point about the share, the ap- 
plicant has succeeded and succeeded altogether, 
so that he has no further grievance in that mat- 
ter; he can without showing a substantial ques- 
tion of law have a right to litigate upon other 
points upon which the Courts have been in ag- 
reement.’* 

As regards the cases cited on behalf 
of the applicant the leave that was 
granted in them may perhaps be justi- 
fied upon other grounds than upon the 
applicant’s contention as regards 1925 
P. 0. 60 (l). But whether that is so or 
not we need not pause to consider, be- 
cause it cannot be denied that the cases 
do support the view which the applicant 
contends for. On the other hand there 
have been decisions in which the view 
taken by Rankin, C. J., as to the true ef- 
fect of 1925 P. C. 60 (l) has been adop- 
ted. For instance in 1932 Nag. 118 (8), 
it has been said: 

“Where the modification of a decree of a lower 
Court consists of a modification of a pecuniary 
nature in the appellant’s favour on a matter to 
be debated before the Privy Council, it amounts to 
a variation of the decree of the trial Court, and 
it is immaterial as far as that point is concerned, 
whether under S. 110 any substantial question 
of law is involved. But the appellant cannot 

8. Karimbhoy Shamsuddin v. Rudra Pratap 

Singh, 1932 Nag 118=140 I C 68=28 N L R 

142, 
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make that decision a basis of appeal to the Privy 
Council on grounds unconnected with or disso- 
ciable from those on which he has succeeded and 
on which the Courts were of one mind.*' 

In 1930 Lah. 102 (9) the trial Court's 
decree was for Rs. 13,000 and the appel- 
late Court varied it by ordering, in ac- 
cordance with the award on which it 
was founded, that if the defendant did 
not give possession to the plaintiff with- 
in a certain time he would have to pay 
him that amount. Leave was refused as 
it was thought that the variation was 
not a substantial one. A Special Bench 
of the Allahabad High Court however in 
1932 All. 65 (lO) has taken the view 
that 1925 P. C. 60 (l) is an authority for 
the proposition that if the decree of the 
Court below has been varied, no matter 
to what extent the decree cannot be one 
of affirmance and there is no reason why 
words should be read into the section 
which are not there. The above in 
short is the position of authorities bear- 
ing on the point. We have carefully 
considered the matter and are inclined 
to agree in the view of Rankin, C. J., as 
to the true effect of 1925 P. C. 60 (l) 
and we would prefer to adhere to it un- 
til a more definite and authoritative 
pronouncement is made by the Judicial 
Committee to the contrary. 

We proceed next to consider whether 
there is a substantial question of law in- 
volved in the proposed appeal. The sub- 
stantial question in controversy between 
the parties is whether the properties in 
suit belonged to one Hari Nath or to his 
wife Jagatmohini; the plaintiffs claimed 
a half share on the footing that the pro- 
perties belonged to Hari Nath, while the 
defendants’ case was that the plaintiffs’ 
share amounted to only a third the pro- 
perties having belonged to Jagatmohini 
and not to Hari Nath. The applicant 
for leave takes as his first ground that 
the onus of proof has been wrongly 
placed on the plaintiffs, and that in any 
event such burden as rests on them is 
not the same in respect of all the pro- 
perties. In our opinion no two views 
are possible on the question of onus, and 
the different items of properties have 
been separately considered in order to 
find out to what extent the burden lies 

9. Bans! Lai v. Gopal Lai, 1930 Lab 102=122 I G 

90=10 Lah 688. 

10. Nathu Lai v. Kagbubir Singh, 1932 All 65= 

135 I G 234=54 All 146 (S B). 


on the plaintiffs and to what extent it 
has been discharged. 

It is then said that so far as properties 
standing in Mohendra’s name are con- 
cerned the plaintiffs as heirs of Mo- 
hendra should get a larger share. But 
this argument overlooks the common 
case of both parties — a case which has 
also been found to be true — that Mo- 
hendra was not the owner of the proper- 
ties but only a benamdar either for Hari 
Nath or for Jagatmohini and that the 
plaintiffs have never come forward to 
claim as Mohendra’s heirs. Thirdly, it 
has been argued that the decision over- 
looks the fact that Jagatmohini having 
come into possession of some of the pro- 
perties as guardian under Act 40 of 1858 
had assumed a fiduciary character of 
which she could not divest herself with- 
out first making over possession to the 
beneficial owners and getting herself dis- 
charged from that character, and there- 
fore the defendants who claim through 
her are estopped from setting up her 
title to the properties. This contention 
w^as never raised at any point of time 
till now and depends on facts which 
have never been investigated. 

Nextly it has been said that from the 
facts found no inference in the nature of 
a family arrangement should have been 
inferred. What is wanting to warrant such 
inference is said to be this: that a dis- 
pute, such as would justify a family ar- 
rangement, has not been sufficiently 
proved by evidence. There is however 
a finding, rightly or wrongly arrived 
at, that there was an apprehension of a 
dispute. Wo therefore cannot see that 
any question of law arises. Fifthly it is 
said that mere acting for a number of 
years under the said family arrangement 
could not effect a change of title unless 
limitation or adverse possession for the 
statutory period or some doctrine of es- 
toppel intervenes, and it is urged that in 
the decision there are findings which go 
to show that these extraneous incidents 
are absent. The answer to the conten- 
tion is that part performance has been 
found. The question though one of law, 
is not in our judgment a substantial 
question of law. We accordingly do not 
see our way to grant the leave asked for. 
The application is dismissed with costs, 
hearing-fee 5 gold mohurs. 

K.s. Application dismissed. 
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Dabirtiddin Sarkar — Defendant — Ap- 
pellant. 

V. 

Afaddi Mainad — Plaintiff — Eespon- 
dent. 

Appeal No. 3180 of 1931, Decided on 
lOtli July 1934, from appellate decree of 
Addl. Dist. Judge, Kangpur, D/- 22nd 
August 1931. 

Landlord and Tenant — Chukani right. 

A Chukani right in Rangpur matures into an 
occupancy right if held for more than 12 years: 
1914 Cal 661, Rel on. [P 150 C 1| 

Iliralal Ganguli — for Appellant. 

Skamsuddin Ahmed — tor Eespondent. 

Judgment. — This is a suit for eject- 
ment. The defendant in that suit is the 
appellant before me. The case for the 
plaintiff was that the defendant was an 
under raiyat whose tenancy had been 
terminated by a notice to quit. The 
defendant denies that he received the 
notice. Ho says that the plaintiff is 
only one of several co-sharers and that 
the suit would not lie unless they are 
made parties to the plaintiff’s suit. He 
also says that he has an occupancy right 
in the disputed land and he claims, in 
any case, to be entitled to compensation 
for improvements which he made on the 
property. The question as to notice to 
(luit has been decided against tlie defen- 
dant. It has been decided by the lower 
appellate Court differing from the trial 
Court that there had been a partition 
between the plaintiff and his co-sharers 
some 10 or 12 years ago. The evidence 
and the reasonings on which the learned 
Subordinate Judge comes to his finding 
that the plaintiff is the sole landlord do 
not appear to me very cogent, but I am 
bound by his finding as it is a finding on 
a question of fact. 

The only point which has been really 
contested in this Court is the question 
whether the defendant is or is not an 
occupancy raiyat. The trial Court con- 
sidering the evidence which had been 
produced, particularly certain rent re- 
ceipts, held that the defendant’s father 
was a Chukani tenant of the disputed 
land. He pointed out that in the pres- 
ent case the defendant was treated as a 
tenant on the death of his father. He 
relied on rent receipts as showing that 
the jama had been in existence for more 


dant had got an occupancy right in the 
disputed land. The lower appellate 
Court appears to me to differ from the 
decision to which I have just referred. 
The learned Subordinate Judge says: 

“The authority does not seem to go so far as to 
lay down that the very description “Chukani” 
signifies that it must be a raiyati holding.” 

He then quotes from the report of the 
rent commission on which the learned 
Judges of this Court relied and says: 

“I have already stated my reasons for finding 
that the plaintiff is a raiyat owning a small hold- 
ing. The defendant who holds under a raiyati 
holding can have no better status than that of 
an under raiyat simply because his holding is 
described as a Chukani.” 

He then refers to Wilson’s Glossary 
and says that this word signifies an 
under tenant. He then holds that ac- 
cording to law the defendant is only an 
under raiyat. It seems to me that the 
learned Subordinate Judge was not en- 
titled to come to a decision differing 
from that of the High Court on a con- 
sideration of authorities not referred to 
in the reported judgment. They may or 
may not have been considered by the 
High Court in the case to which I have 
already referred, but this Court has given 
a decision wJiich is clear as to the status 
of a Chukanidar in this very district. 
At p. 32 of the report their Lordships 
say: 

“There is therefore a permanent element in 
these Chukani rights which may develop into an 
occupancy right and they are freely saleable even 
before they develop into occupancy rights. In 
this case, if the defendant had such a right, it 
must have already matured into an occupancy 
right inasmuch as he had held this Chukani or 
so called Chukani for more than 12 years.” 

The learned Subordinate Judge seems 
to have differed from the decision of this 
Court when ho refers to this particular 
Chukani and states that an occupancy 
right can be acquired by an under raiyat 
only by custom. He decides that no 
such custom was pleaded or proved in 
the case now before him. Their Lord- 
ships in the passage which I have al- 
ready quoted definitely stated that a 
Chukani right in Eangpur matures into 
an occupancy right if held for more than 
12 years. It has never been contested 
that the right here was a Chukani right. 
It has faintly been suggested in the 
argument before me that there was no 

1. Jogendra Nath v. Chandra Kumar, 1914 Cal 

661=24 I C 193=42 Cal 28. 
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evidence to that effect. But both the 
lower Courts have dealt with it as a 
Chukani right and undoubtedly that is 
the right which has been considered 
throughout the case. The findings of 
the trial Court have not been differed 
from by the lower appellate Court and 
they have not been challenged. It ap- 
pears therefore quite clear that the de- 
fendant here had a Chukani right which 
has been in existence for more than 12 
years and on the authority of the case 
of 1914 Cal. 661 (l) I hold that the 
Chukani has developed into an occu- 
pancy right. The result is that the de- 
fence must prevail. The decree of the 
lower appellate Court is set aside and 
that of the trial Court restored with 
costs in all the Courts. 

K.S. Decree set aside. 
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Mukebji, Ag. C. J. and S. K. Chose, J. 

Mathuresh Chahravarty — Appellant. 

V. 

5. B. Mills Co. Ltd. and another — 
Respondents. 

Appeal No. 500 of 1933, Decided on 
19th July 1934, from original order of 
Dist. Judge, Hooghly, D/- 23rd August 
1933. ^ 

Provincial Insolvency Act (1920), S. 52 — 
Properties of debtor attached in execution of 
decree Subsequent appointment of interim 
Receiver by insolvency Court — Insolvency 
Court ordering stay of execution and passing 
order under S. 52 on application of decree- 
holder — Order under S. 52 can be made only 
by executing Court on application to it and 
not by insolvency Court — Proper procedure 
to be followed indicated. 

Where properties of a debtor are attached in 
execution of a decree and subsequent to it an 
interim Receiver is appointed by the insolvency 
Court on admitting a petition for insolvency of 
the debtor, it is only the executing Court that 
can pass an order under S. 52 on an application 
made to it and not the insolvency Court; and 
where the insolvency Court has already stayed 
the execution proceedings on an application by 
the petitioning creditor and also on an applica- 
tion by the decree holder passed an order under 
S, 62 directing the receiver to sell the property 
for realising the costs of the suit and of the 
execution, two alternatives either of which may 
be adopted. One of these alternatives is for the 
insolvency Court to direct the Receiver to make 
a proper application to the executing Court in 
order to obtain the necessary order under S. 62 
and the other alternative is for the decree-holder 
to apply to the executing Court for the sale of 
his properties under attachment, in order that 
their dues may be realised in which case the 
insolvency Court has to vacate the stay order 
which it has already made. [P 161 C 1] 
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Narendra Nath Ghoudhury and Fanin- 
dra Mohan Sanyal — for Appellant. 

Chandra Sekhar Sm— for Respondents. 

Judgment. — This is an appeal by a 
debtor against whom insolvency pro- 
ceedings are pending in the Court of the 
District Judge of Hooghly. The facts 
necessary to bo stated for the purpose of 
this appeal are quite simple. The deb- 
tor was a surety against whom a certain 
money decree was being executed in the 
Misc. Ex. Case No. 101 of 1930 of the 
2nd Subordinate Judge’s Court, Hooghly. 
In the course of the said execution 
proceedings certain properties of the 
debtor were attached. Long after the at- 
tachment a petitioning creditor, namely, 
Pramatha Nath Chatterjee, started pro- 
ceedings in insolvency as against the 
debtor alleging that the latter was 
indebted to him for a certain amount. 
The petitioning creditor, after his ap- 
plication was registered, filed a petition 
praying for restraining the decree-hol- 
ders Sovaram Ramprasad Mills Ltd. 
from selling the properties of the debtor 
in the said execution case until the dis- 
posal of the Insolvency proceedings and 
for the appointment of a Receiver. The 
learned Judge appointed an interim Re- 
ceiver and also issued an order staying 
the sale. Thereafter certain proceedings 
followed but with them we are not con- 
cerned in the present appeal. 

The result of those proceedings was 
that it was ordered by this Court that 
the said Sovaram Ramprasad Mills Ltd. 
could not be brought in in the schedule 
of creditors because they were alleging 
that there was collusion between the 
debtor and the petitioning creditor and 
also because no order of adjudication had 
yet been passed but that they would bo 
entitled to show that the insolvency ap- 
plication should not be granted, or in 
other words that the acts of insolvency 
alleged in the petition of the petitioning 
creditor have not been established. 
Thereafter an application appears to have 
been made by the said Sovaram Ram- 
prasad Mills Ltd. to the learned Dis- 
trict Judge before whom the insolvency 
proceedings are pending that the Re- 
ceiver might be directed to sell the pro- 
perty for satisfying the costs of the suit 
and of the execution under S. 52, Pro- 
vincial Insolvency Act. Upon this peti- 
tion the learned District Judge has made 
this order which is complained of in 
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this appeal. The order in effect was 
that the Eeceiver should sell the proper- 
ties involved in the execution proceed- 
ings which had been stayed by the pre- 
vious order of the learned District Judge 
to which reference has already been 
made and should deposit the sale pro- 
'ceeds in Court. It appears therefore 
that the interim Receiver was appointed 
by the Insolvency Court long after the 
attachment order had been issued from 
the Court in which the execution . pro- 
ceeedings were taking place and the 
order complained of in the appeal was 
made by the insolvency Court upon the 
view that S. 52, Provincial Insolvency 
Act, would entitle the Court to make 
such an order. On reading S. 52, Pro- 
vincial Insolvency Act, it seems to us to 
be perfectly clear that an application 
under that section has got to be made 
to this Court which was executing the 
decree and it is that Court which, on 
such an application being made, can 
direct the property to be delivered to 
the Receiver in order that a sale may be 
held. The learned District Judge had 
no jurisdiction to make the order for sale 
under the provisions of the said section. 
The order complained of, in the appeal 
therefore must necessarily be set aside. 

The question then is, what direction 
should be given by us in order that the 
respondents who are executing the decree 
may proceed to realize their costs of the 
suit and of the execution. We have 
considered the matter carefully and we 
think that there are two alternatives 
either of which may be adopted. One 
of these alternatives is for the learned 
District Judge to direct the Receiver to 
aiake a proper application to the execu- 
ting Court in order to obtain the neces- 
sary order under S. 52, Provincial Insol- 
vency Act; and the other alternative is 
for the said respondents to apply to the 
3xecuting Court for the sale of his pro- 
perties under attachment in order that 
their dues may be realized. In case it 
be necessary for the said respondents to 
adopt that course it will be necessary 
[or the learned District Judge to vacate 
the stay order which he had already 
made because so long as that order 
stands it will not be open to the said 
respondents to make any application to 
the executing Court for the sale of his 
properties attached. We therefore direct 
that on receipt of the record from this 


Court the learned District Judge will 
either direct the Receiver to apply to 
the executing Court for an order under 
S. 52 for the sale of the properties or he 
will vacate the interim order of stay 
which he made at the time when the 
application was made by the petitioning 
creditor for restraining the respondents 
from selling the properties, so that the 
said respondents may have an oppor- 
tunity to apply to the executing Court 
for the sale of the properties attached. 
We make no order as to costs of this 
appeal. 

K.S. Order accordingly. 
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Henderson, J. 

Nayebali Sarkar '' others — Appel 
lants. 


v. 

Lalit Mohan Boy and others — Respon- 
dents. 

Appeal No. 2275 of 1931, Decided on 
12th July 1931, from appellate decree 
of Sub-Judge, Second Court, Dacca, D/- 
6th June 1931. 

Occupancy Rights — Purchase by co’sharer 
landlord of non transferable occupancy hol- 
ding — He cansue for ejectment of trespasser, 

A purchase by a co-sharer landlord of a non- 
transferable occupancy holding is good against 
every body except the co-sharers. Hence he can 
sue for ejectment of a trespasser; 1915 Cal 242; 
Bil on and 1924 P C 144, Dist. [P 152 C 1] 

Prokash Chander Pakrashi and Biren- 
dra Nath Ghose — for Appellants. 

Dijan Kumar Mukherjee and Charu 
Chunder Chaudhuri—iov Respondents. 

Judgment. -^Only two points of any 
substance have been taken by Mr. Pak- 
rashi on behalf the appellants; but in 
order to understand them it is necessary 
to note certain facts. The suit was 
brought against the defendants in a re- 
presentative capacity as representing 
the Mahomedan public. It is common 
ground that the disputed plot formed a 
gote of one Gedu. The plaintiffs based 
their title on two successive transfers. 
The case of the defendants is that the 
land was dedicated to the Mahomedan 
public by Gedu. While purchasing the 
whole of the jote the plaintiffs also 
have a share in the superior interest to 
the extent of 4 annas 6 gandas. The 
first point taken is that the plain- 
tiffs cannot maintain their action 
for ejectment as the raiyati interest 
has been extinguished and the plaintiffa 
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only own a portion of the superior in- 
terest. The learned Subordinate Judge 
found that the holding was a transfera- 
ble one and that the case was governed 
by S. 22, Ben. Ten. Act, before the 
amendment made in 1907. This find- 
ing of the learned Subordinate Judge 
has been challenged on the ground that 
it is not based on any evidence. There 
can be no question that this criticism is 
well founded and Dr. Mukherji did not 
attempt to support this finding. The 
plaintiffs never even pleaded that they 
there was a custom of tranferability and 
it is, therefore, not surprising that did not 
adduce any evidence in support of such 
a proposition. The finding of the learned 
Subordinate Judge that a custom was 
proved, if such be his finding, by the 
fact that this particular jote was trans- 
ferred twice could not possibly be sup- 
ported. On the other hand, if he in- 
tended merely to find that this particu- 
lar jote was transferable inspite of there 
being no such custom because two trans- 
fers were reccognized by the landlord, 
this is a finding which is equally un- 
sustainable. 

It is, therefore, common ground that 
the jote was not transferable. In these 
circumstances, Mr. Pakrashi has con- 
tended that the raiyati jote was extin- 
guished under the general law and in 
support of that contention ho has re- 
lied upon certain observations made by 
their Lordships of the Judicial Com- 
mittee of the Privy Council in 1924 
P. C. 144 (l). That was a case between 
co-sharers. It is there laid down that 
no co-sharer can obtain any jote rights 
not against third persons but against a 
co-sharer. This case is an authority 
for the proposition that in purchasing 
this jote the plaintiffs did so for the 
benefit of all the cosharers; but this is 
not a case between the cosharers; 
on the contrary, the appellants are 
trespassers; and Dr. Mukherjee has 
contended that the purchase is good 
|against every body except the co-sharers. 
The well-known case reported in 1915 
Cal. 242 (2) is an authority for that pro- 
position. The plaintiffs are in occupa- 
tjon of th is particular land withou t 

1. Midnapur Zamindary Co. Ltd. v. Naresh 

Narayan Rao, 1924 P C 144=80 I C 827=61 

I A 293=61 Cal 631 (P C). 

2. Dayamoyi v. Ananda Mohan Roy, 1916 Cal 

242=27 I 0 61=42 Cal 172 (P B). 
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objection by their co-sharers. They can 
certainly let it to a tenant and they can 
certainly eject such a tenant should tho 
necessity arise. It would be somewhat 
strange if they were unable to eject a 
trespasser who had us title to be 
on the land at all. I therefore hold 
that the plaintiffs may eject the appel- 
lants. The other question raised is one 
of limitation. It is common ground that 
the case is governed by Art. 142, Lim. 
Act. The dispossession alleged in para. 9* 
of the plaint is that defendants 3 
and 15 dispossessed the plaintiffs in 
Falgoon 1934 by entering upon the land 
and cultivating it at the instigation of 
the other defendants. The learned Mun- 
siff considered this case and found that 
it was untrue. He further held that tho 
plaintiffs were not in possession within 
12 years of the suit. The learned Sub- 
ordinate Judge held that the Munsiff 
had placed the onus on the wrong side. 
He discussed some of the evidence in a 
somewhat inconclusive manner and felt 
rather doubtful whether the defendants 
had established that their possession had 
been as long as a period of 12 years. 

The finding of the learned Subordi- 
nate Judge is based upon a certain entry 
in the settlement record which raises a. 
presumption that plaintiffs 5 and 6 
were in possession of the property at 
the date of the final publication. This, 
is clearly very important evidence on 
the question whether the defendants’^ 
story of a dedication by Gedu is true; 
but it affords no assistance whatever on 
the point of limitation inasmuch as the 
record was finally published more than 
12 years before the institution of the 
suit. There is a presumption that 
plaintiffs 5 and 6 were in possession at 
that time. It is common ground that 
they have been dispossessed subsequently 
and it is, therefore, for them to show 
that such dispossession took place within 
12 years of the suit. They made a 
specific case in their plaint; that case 
was not supported even by their own 
witnesses. The question would, there- 
fore, immediately arise whether, if this^ 
case is untrue, the actual dispossession 
took place within 12 years of the suit. 
In drawing a presumption that the 
plaintiffs were in possession within 12 
years of the suit the learned Judge was. 
clearly not correct and he should have 
considered whether the plaintiffs had 
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discharged the burden of showing that 
they were in possession within 12 years 
of the suit. The appeal must, there- 
fore, be allowed. The decree of the 
lower appellate Court is set aside and 
the case is remanded for the appeal to 
be reheard on the point of limitation. 
Costs in this Court and in the lower 
appellate Court will abide the result. 

K.S. Appeal allowed. 

A. I. R. 1935 Calcutta 153 (1) 

Jack, J. 

Laliiri & Co. — Petitioner. 

V. 

Makhan Lai Basak and another — Op- 
posite Parties. 

Civil Eule No. 699 (5) of 1934, De- 
cided on 8th June 1934, from decision of 
Sub-Judge, 5th Court, Dacca. 

Civil P. C. (1908), S. 21 and O. 47, R. 1— 
Trial Court dismissing suit as against person 
on ground of want of jurisdiction as against 
such person — On appeal by other defendant, 
appellate Court passing decree as against 
person against whom it was dismissed — 
Held decree could not be passed and review 
could be allowed. 

The trial Court found that it had no jurisdic- 
tion to try the suit as against defendant 2. The 
suit was accordingly dismissed as against defen- 
dant 2. On appeal by defendant 1 the question 
of jurisdiction did not arise in the appellate 
Court and was not discussed but the Court 
passed a decree against defendant 2 : 

Held : that no decree could be passed against 
defendant 2 and as this was a defect apparent 
on the face of the record review should be 
allowed. 

Held further : that S. 21, Civil P. C., had no 
application as no objection was raised in the 
appellate Court as to place of suing [P 153 C 2] 

Atul Chandra Gupta and Sura jit 
Cliand Lalnri — for Petitioner. 

Sarat Chandra Basak, Hemendra Ku- 
mar Das,J itendra Kumar tiud Sen Gupta 
— for Opposite Parties. 

Order. — This is an application for a 
review. By the appellate judgment it 
was ordered that the case should be sent 
back to the Court of appeal below to 
give a decree to the plaintiff as against 
defendant 2 subject to the rights and 
obligations subsisting between defen- 
dant 1 and defendant 2 which would be 
determined after giving the parties an 
opportunity to adduce evidence on the 
point. It was further ordered that in 
the event of the whole claim of the 
plaintiff being found not to be realisable 
from defendant 2 the balance of the 
plaintiff’s decree would be realised from 
defendant 1. This was under the provi- 


sions of S. 232, Contract Act. It appears 
that the trial Court found that it had. 
no jurisdiction to try the suit as against- 
the defendant (No 2) company. The suit- 
was accordingly dismissed as against 
defendant 2. On appeal by defendant 1 
the question of jurisdiction did not arise 
in the appellate Court and was not dis-j 
cussed. In the circumstances probably 
no decree could be passed against defen- 
dant 2. This is a defect apparent on 
the face of the record. 

It has been suggested that S. 21 of the 
Procedure Cede applies. But that sec- 
tion applies only where there has been 
an objection to the place of suing. In 
this case no objection was raised as to 
the place of suing in the appellate Court 
and consequently S. 21 has no applica- 
tion. Objection to the place of suing 
was raised in the trial Court and was 
allowed in that Court and there was no 
appeal against that finding. This appli- 
cation for a review is accordingly allow- 
ed and the case is restored to the file in 
order that it may be reheard generally. 

K.S. Application allowed. 

A. I. R. 1935 Calcuttal53 (2) 

S. K. Ghose, J. 

Adhar Chandra Saha — Petitioner. 

V. 

Oour Chandra Saha and another — Op- 
posite Parties. 

Civil Eule No. 185 of 1934, Decided 
on 12th June 1934, from decision of 
Munsif, 3rd Court, Pabna, in Suit No. 
Ill of 1933. 

Bengal Tenancy Act (1885), S. 26*F — 
All cosharer landlords must be made parties 
to application under S. 26-F whether they 
are mentioned in deed of transfer or not. 

All persons who are in fact cosharer landlords 
must be made parties to an application under 
S. 2G-F, whether all such persons are named in 
the notice of the transfer or not. Hence although 
a person is described as the sole landlord under 
the deed of transfer, and notice of transfer is 
issued only to him, but in fact there are other 
cosharers also which fact such person knows, he 
must implead them also within time in the ap- 
plication under S. 26-F. Otherwise his applica- 
tion will be rejected : 1933 Cal 460, Bel on. 

fP 154 G 1] 

Surajit Chandra Lahiri — for Peti- 
tioner. 

Surendra Nath Bose {Sr.) — for Oppo- 
site Parties. 

Order. — This Eule arises out of an 
application under S. 26-F, Ben. Ten. Act. 
It appears that in the deed of transfer 
with regard to an occupancy holding the 
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petitioner was described as the sole 
landlord and accordingly notice pf the 
transfer was given to him. On 10th 
April 1933 he filed the application for 
re- purchasing the holding under S. 26.F 
impleading the purchaser, the opposite 
party 1. On 10th June following the 
opposite party 1 intimated to the Court 
that there was another cosharer land- 
lord, namely, Reajuddin Khondkar who 
had not been made a party. On 8th 
July the petitioner stated to the Court 
that he did not admit Reajuddin Khond- 
kar to be a cosharer, but that still to 
get over the objection he would pray 
that Reajuddin be added as a party. 
On 5th August Reajuddin was added as 
a party. The learned Munsif held that 
^his addition was not made within time 
and accordingly he rejected the applica- 
tion. Against that order the present 
Rule has been obtained. 

It is contended that as the petitioner 
was described as the sole landlord under 
the deed of transfer it is not for him to 
make any other person a party to the 
application under S. 26 F stating such 
other person to be a cosharer. It is 
contended that it was for the oppo- 
site party to repudiate the statement in 
the deed of transfer. But under S. 188 
read with S. 26-F and according to the 
trend of decisions particularly in 1933 
Cal. 460 (l), the position is that all per- 
sons who are in fact cosharer landlords 
must be made parties to an application 
ander S. 26-F whether all such persons 
are named in the notice of the transfer 
or not. In the present case the peti- 
tioner does not admit Reajuddin to be a 
cosharer landlord. The learned Munsif 
has enquired into this point and has 
found that as a matter of fact Reajuddin 
[is a cosharer. There is the Record of 
Rights with regard to plot No. 436 which 
is the subject-matter of transfer and the 
petitioner himself brought partition suit 
No. 80 of 1933, in which he treated this 
very plot No. 436 as joint. That being 
so, it was for the petitioner to make 
Reajuddin a party to this application 
within the time allowed by law. Con- 
sequently the decision of the lower 
Court cannot be interfered with. The 
Rule is discharged with costs hearing fee 
one gold mohur. 

K.S. Bui e discharged. 

1. Barkatulla Pramanik v. Ashutosh Ghose, 1933 

Cal 460=146 I C 121. 
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Mitteb and Pattebson. JJ. 

Bhupati Charan Basu — Plaintiff — 
Appellant. 

V. 

Chandi Charan Basu Mallik'^ Defen- 
dant — Respondent. 

Appeal No. 85 of 1933, Decided on 
23rd November 1934, from original de- 
cree of Dist. Judge, Hooghly, D/- 24th 
January 1933. 

(a) Will — Probate — Probate Court can 
consider on construction of will as to whe- 
ther applicant for probate is residuary 
legatee or universal legatee. 

It is open to a probate Court to consider on 
the construction of the will as to whether the 
applicant for the probate is entitled to letters 
of administration being the residuary legatee or 
universal legatee. [P 155 C 2] 

(b) Will — Construction — One will cannot 
be consrued with reference to another. 

While occasionally reference may be made to 
construe one will with reference to the provi- 
sions of another will, it is always dangerous to 
rely on the provisions of a different will for the 
purpose of construing the will which is in con- 
troversy before the Court: Lloyds Bank Ltd v. 
Fenioich (1922) 2 Ch D 776, Eel on, [P 166 C 1] 

(c) Will — Absolute gift to wife — On her 
death properties to vest in sister’s son — Gift 
over to sister’s son held void. 

The material portion of the will was as fol- 
lows: “After my death my wife on becoming the 
sole heir to all the properties moveable or im- 
movable and of all monies whether cash or due 
from the money-lending business to be left by 
me, shall hold and enjoy the same and become 
entitled to make gift and sale, and to that no 
objection on the part of any one shall be enter- 
tained. Whatever properties shall be left after 
the death of my wife shall vest in our future 
heir, my sister’s son B who will be the sole heir 
to the said properties. 

Held: that the gift to the wife was an abso- 
lute gift and that the gift over could not take 
effect. [P 167 C 1] 

Bijan Kumar Mukherji and Kumud 
Bandhu Bagchi — for Appellant. 

Naresh Chandra Sen Gupta and Bam a 
Prosanna Sen Gupta — for Respondent. 

Mitter, J. — Two questions arise in 
this appeal from the decision of the Dis- 
trict Judge of Hooghly refusing letters of 
administration to the estate of one 
Bhuban Mohan Roy who died on 23rd 
November 1930. The proponent, who is 
now the appellant before us, set up a Will 
said to have been executed by Bhuban 
Mohan several years before his death. 
Bhuban died leaving behind him a 
widow, Krishna Bhabini Dassi, but no 
issue. The widow died shortly after on 
20th February 1931. The widow had 
two sisters, Karuna Moyee Dasi and 
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Ayhore Moni Dasi. Chandi Charan Basu 
Mallik, who is the respondent before ns, 
is a son by the first sister, and Bhnpati 
Oharan Bose, who is the applicant for 
letters of adtninistration, is the son by 
the last named sister. According to the 
ordinary law of inheritance the appli- 
cant as well as the objector would be 
entitled to a share in the properties of 
Bhuban after the death of the widow in 
case of his dying intestate. When the 
application for letters of administration 
with the will annexed was made by 
Bhupati on 21st April 1931 a prelimi- 
nary objection was taken by the ob- 
jector that the present application was 
not maintainable as no estate of Bhuban 
remains to be administered and this ob- 
jection seems to have prevailed with the 
learned District Judge who has held, on 
the construction of the will, that 
the applicant for the letters of ad- 
ministration has no interest in Bhu- 
ban’s estate and that the gift over 
to him was inoperative and had no 
effect. The learned Judge, as has al- 
ready been said, dismissed the applica- 
tion for letters ef administration. It 
is against this decision that the present 
appeal has been brought and the two 
questions indicated in the beginning of 
our judgment which have been debated 
before us are: (l) that the probate Court 
was not competent to deal with the 
construction of the will and secondly 
that on the construction of the will the 
Appellant Bhupati has no locus standi 
^o maintain the application. With re- 
gard to the first question reliance has 
been placed by Dr. Mukherji who ap- 
pears for the appellant to a decision of 
this Court in 1933 Cal. 571 (l). The 
passage on which reliance has been 
placed occurs in the judgment of S. K. 
Ghose, J., who delivered the judgment 
of the Court and which runs as follows: 

‘‘As regards the question of locus standi the 
learned Judge no doubt refers to Ss. 232 and 233, 
Succession Act. He was entitled to read the 
will in order to see whether in the circum- 
stances the petitioners could come in as resi- 
duary legatees of their representatives.” 

And then the learned Judge quoted a 
passage from Tristam and Coot’s Pro- 
bate Proctice, Edn. 7, p. 5 which is to 
the following effect: 

“The function of the Probate Division is to 
determine what documents are testamentary and 

1 . iSudhir Chandra Pal v. Uttari Sundari Pal, 

1933 Cal 671=:146 I C 684. 


who is entitled to be constituted the personal 
representative of the deceased.” 

The true rule, however, appears from 
another passage in Tristam and Coot’s 
Probate Practice to which our attention 
has been drawn by Dr. Sen Gupta who 
appears for the respondent. What pas- 
sage occurs at p. 432 of the same edi- 
tion. The passage is as follows: 

“After the Court has admitted a document to 
probate the construction and interpretation of 
its contents are left to the Chancery Division. 
But where the question who is entitled to a 
giant of probate or of administration (with will) 
depends on the construction of a Will the Pro- 
bate Division may and should construe it to 
that extent.” 

In support of this statement the 
learned author states two cases, Frogley 
(1905), p. 137 and Lupton (1905), p. 32. 
We have examined the two cases and it 
appears to us that for the purpose of 
determining as to whether a person ap- 
plying for letters of administration is 
entitled to such administration it is 
open to the probate Court to determine 
as to whether the applicant is a resi- 
duary legatee under the wdll on a con- 
struction of the will. Both the applica- 
tions in the two cases cited were made 
for the grant of letters of administra. 
tion with a copy of the will annexed b> 
the person named in the will as the 
residuary legatee. Notwithstanding that 
the Court had to enter into the 
question of construction of will to see 
whether the applicant was the resi 
duary legatee under the will and en 
titled as such, according to the practice 
to apply for the grant of letters of ad- 
ministration with a copy of the will 
annexed. Under the Indian Succession 
Act having regard to the provisions of 
Ss. 232 and 234 it would appear that be- 
fore letters of administration can be 
granted the probate Court should see as 
to whether the applicant is a universal 
or a residuary legatee so as to be en- 
titled to apply for the letters of ad- 
ministration with a copy of the will 
annexed. Some of the observations in 
the case cited might have stated the 
law somewhat broadly. As for instance 
it is said, 

“the probate Court cannot go into the question 
whether a gift over in the Will is valid or not.” 

As we understand the judgment of the 
learned Judge if on the face of the will 
it appears that the applicant for the 
letters of administration is either a 
residuary legatee or a universal lega- 
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tee it is not open to the Court to decide 
as to whether such provisions are valid 
or not. In the earlier part of the judg- 
ment the learned Judges however stated 
this, as we have already said, that the 
Court is entitled to read the will in 
order to see whether the applicant is a 
residuary legatee or his representative. 
That seems to be the correct statement 
of the law. In a subsequent passage to 
which reference has been made the law 
seems to have been somewhat broadly 
formulated (p. 5, Tristam and Coot’s 
Probate Practice). We have examined 
the cases cited in p. 432 and we are of 
opinion that it is open to a probate Court 
to consider on the construction of the 
will as to whether the applicant for the 
probate is entitled to letters of adminis- 
tration being the residuary^ legatee or 
universal legatee. The next question is 
the question of the construction < of the 
will. The will has been printed in the 
appendix at the end of the paper book 
and the material portion of the will 
runs as follows: 

“After my death my wife Srimati Krishna 
Bhabini Dasi, on becoming the sole heir to all the 
properties moveable or immovable and of all 
monies whether cash or ,due from the money- 
lending business to be left by me, shall hold and 
enjoy the same and become entitled to make 
gift and sale, and to that no objection on the 
part of any one shall be entertained. Whatever 
properties -shall be left after the death of my 
wife Srimati Krsihna Bhabini Dasi, shall vest in 
our future heir my sister’s son Sriman Bhupati 
Charan Basu who will be the sole heir to the 
the said properties. I absolutely disinherit the 
other sister’s son of mine, Sriman Chandi Charan 
Basu, who is of very bad character and addicted 
to excessive drinking and who has treated us 
badly.” 

Then there is a provision as what is 
to happen if Bhupati dies before the 
death of Krishna Bhabini: 

“In that case Sriman Tara Prosanna Roy, the 
great-grandson of the elder brother of my father, 
will get the estate which will be left by Krishna 
Bhabini.” 

It is contended for the objector that 
this contention has prevailed with the 
District Judge that in the first para- 
graph of the will the gift to the wife is 
an absolute gift and therefore the subse- 
quent clause, if it refers to the testator’s 
estate, must be held to be inoperative 
seeing that it is repugnant to the abso. 
lute gift in favour of the wife in the 
first paragraph. We have no doubt read 
the original will in Bengali as also the 
translation which appears to us to have 
been accurately made and it appears to 
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ns that the gift to the wife was an 
absolute gift. The Bengali words are; 

*Samasta aurther ultra adhikarinee 
haiya bhogsamaya abang dan bichroyaer 
malick haiben tahate kahars iipotty chali^ 
bena” It was distinctly stipulated that 
she was to hold and enjoy the same i. e. 
the properties left by the testator and 
become entitled to make gift and sale 
and to that no objection on the part cf 
any one shall be entertained. A Hindu 
widow under the Hindu law has na 
power to make a gift or sale except for 
the purposes of what is understood as. 
as legal necessity. By giving this power 
to her the testator was intending to con- 
fer on her an absolute estate. That 
seems to be the dominant intention in 
the will and in the subsequent cause 
the testator is careful enough to state, 
“that whatever properties shall be left after the 
death of my wife Sm. Krishna Bhabini shall 
vest in our future heir my sister’s son Sriman 
Bhupati Charan Basu who will be the sole heir 
to the said properties.” 

The Bengali words are: '' Axmar patmj 
Srimati Krishna Bhamini Daseer lo- 
kantte je kono sampathy thakicey, 
Anmader hhabee oyarish aimar bhagi- 
niya Sreenian Bhicpati Charan Bysxi oi 
sampattier cake matra xUtra adhikari 
haibey,'' intending thereby that if Kri- 
shna Bhabini did not dispose of all the* 
properties bequeathed to her by the 
testator in that case those properties, 
shall vest in Bhupati. The testator had 
clearly in view the legal position which 
he had indicated in the first paragraph 
that he was giving absolute estate to 
the wife. Of course Cls. 2 and 3 are- 
contrary to Hindu law and therefore 
cannot be given effect to. Several cases 
have been cited before us, many of them 
being the decisions of their Lordships, 
of the Judicial Committee of the Privy 
Council. As for instance, the leading 
case of 30 All. 81 (2) and the subsequent 
cases in which their Lordships approved 
of the said decision. But the provi- 
sions of those wills were different and 
while occasionally reference may b^ 
made to construe one will with refer- 
ence to the provisions of another will it 
is always dangerous to rely on the provi- 
sions of a different will for the purpose 
of construing the will which is in con- 
troversy before the Court. The proper 
rule in cases of this kind is laid down 

2. Mt. Surajmani v. Rabi Nath Ojha, (1908) 80 

All 84=35 I A 17 (P 0). 
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by Lord Sargent in (1922) 2 Ch. D 
778 (3): 

“One Will will not be contrued' with reference 
to another, but that does not mean that one is 
debarred from seeking assistance from the rea- 
soning which the Courts have employed in con- 
struing bequests of a similar character.’* 

In 23 Cal. 663 (4), it ia laid down 
that, 

^‘to con true one Will by reference to expressions 
of more or less doubtful import to be found in 
other Wills is for the most part an unprofitable 
-exercise. Happily that method of interpretation 
has done out of fashion in this country.” 

; We are therefore of opinion that the 
jjlearned District Judge has arrived at 
!the right conclusion on the question of 
jthe will and having regard to this view 
lit appears to us that the plaintiff-ap- 
pellant has got no locus standi to main- 
tain the application for Letters of Ad- 
ministration which has rightly been 
'refused. The result is that the appeal 
fails and is dismissed with cests, hear- 
ing fee being assessed at two gold 
mohurs. 

Patterson, J. — I agree. 

K S . Appeal 

S. Lloyds Bank Ltd. v. b’euwick, (iy*2'2) 2 Ch D 

775=92 L J Ch 97=128 L T 191=06 S J 031. 
4. Narcndra Nath Sircar v. Kamal Basinl T)asi, 

(189GJ 2b Cal 603=23 I A 18=6 Sar 663 (P C). 
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Jack akd Khcndkak, JJ. 

Srn. Annapxi^rna Dassi and others — ■ 
Plaintiffs — Petitioners. 

V. 

Sarat Chandra Bhattacharjee and 
others — Opposite Parties. 

Civil Rule No. 1272 of 1933, Decided 
on 14th May 1934, from order of Dist. 
Judge, Hooghly, D/- 11th Julv 1933. 

Civil P C. (1908), S. 115 and O. 7, R, 11 
(b) (c) — Suit dismissed for proper court-fee 
not being paid within time — Appeal and se- 
cond appeal are competent — Revision from 
appellate Court’s order is not competent. 

Where a suit is dismissed because proper 
court-fee has not been paid within the time al- 
lowed, this amounts to rejection of the plaint 
under 0. 7, R. 11, Cls. (b) and (c). From that 
order there is an appeal and a second appeal. In 
such a case no revision lies from the order of the 
appellate Court dismissing the appeal : 1932 

Cal 482, Listing, [P 157 0 2] 

Harendra Chandra Ghose — for Peti- 
tioners. 

Began Kumar Mukherjee and Jatm 
Mohan —for Opposite Parties. 

Order - —This rule was issued calling 
upon the opposite parties to show cause 
why two orders of the District Judge of 
Hooghly dated 7th June 1933 and 11th 
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July 1933 should not be set aside. The 
order of 7th June was that the suit 
must be valued at the valuation of 
the decree itself and in that view 
the learned District Judge allowed the 
petitioners time for six weeks in which 
to pay the deficit court-fee on the valua- 
tion of Rs. 13,000 and he further direc- 
ted that if the petitioners complied 
with this order they would be permitted 
to proceed with the suit, otherwise the 
appeal would stand dismissed with costs. 
The petitioners failed to comply with 
this order and then the learned District 
Judge on 11th July 1933 dismissed the 
petitioners’ appeal with costs and he 
added that the petitioners were liable 
to pay Rs. 242-8-0 as additional court- 
fees for the appeal to J)he Government. 

A preliminary point has been taken in 
opposing this rule, namely, that a se- 
cond appeal lies against the order of the 
learned District Judge and that there- 
fore this application in revision is not 
maintainable. This appears to be cor- 
rect. A contrary ruling has been refer- 
red to by the petitioners, namely, the 
case of 1932 Cal. 482 (l). That case is 
distinguishable inasmuch as that was 
not a case of dismissal because the 
balance of court-fee which was due on 
the plaint was not deposited within the 
time allowed by the Court. In the pre- 
sent case the original suit was dismissed! 
because proper court- fee had not been' 
paid within the time allowed. This 
amounts to rejection of the plaint under 

0. 7, R. 11, Cls. (b) and (c). From thatj 
order there is an appeal and a second; 
appeal. In this case therefore an ap-| 
peal lies against the order of dismissal 
of the first appeal. We understand thati 
the ])etitioners have presented an appeal. | 
The rule is accordingly discharged. 

_K S. Eule discharged. _ 

1. Jnanada Sundari v. Madhab Chandra, 1932 

Gal 482=138 I C 643=59 Cal 3SS. 
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Mitter, j. 

Helini Ulla — Plaintiff — Appellant. 

V. 

Hakhn Ali and others — Defendants — 
Respondents. 

Appeal No. 610 of 1932, Decided on 
23rd November 1934, from appellate de- 
cree of Addl. Sub-Judge, First Court, 
Sylhet, D/- 18th April 1931. 


Helim Ulla v. Hekim Ali 
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Civil P. C. (1908), O. 23, R. 1(3)— With- 
drawal of suit — No order granting leave to 
institute fresh suit — Whether withdrawal of 
suit is with consent of defendant or not, 
subsequent suit based on same cause of ac- 
tion is barred 

A withdrawal is a withdrawal within the 
meaning of 0. 23, R. 1 (3) whether the defen- 
dant consented to the plaintiffs’ prayer for with- 
drawal or not. To hold that para. 3, 0. 23, R. 1, 
would have no effect, if the application for with- 
drawal made by the plaintiff is consented to by 
the defendant when there is no order of the 
Court granting leave to institute a fresh suit on 
the same cause of action, would be to introduce 
into 0. 23, R. 1 some words which are not there. 
Hence where plaintiff withdraws suit without 
permission to institute a new suit on same cause 
of action with the consent of the defendant in 
the hope of the matter being settled out of Court 
by arbitration but the arbitration proves abor- 
tive and he files a fresh suit on the same cause 
of action simply because of the arbitration, the 
cause of action does*not alter and the subse- 
quest suit is barred. [P 158 C 2] 

Benoyendra Nath Palit — for Appel- 
lant. 

Hemendra Kumar Das — for Respon- 
dents. 

Surajit Gha^idra Lahiri — for Dy. Re- 
gistrar, 

Judgment. — This appeal must be dis- 
missed. The plaintiff instituted a suit 
in the year 1922 for possession being 
Suit No. 286 of that year for declaration 
of title alleging that he had been dis- 
possessed from the lands by the defen- 
dants in Chait 1326 B. S. While the 
suit was pending the plaintiff made an 
application to withdraw the suit on the 
plea that the matter would be settled 
out of Court through the intervention 
of arbitrators. In this application he 
did not ask the Court to reserve in his 
favour a right to bring a new suit on 
the same cause of action in case the 
settlement out of a Court through arbi- 
tration fell through. On 17th February 
1923, the Court permitted the plaintiff 
to withdraw the suit and as no leave to 
institute a new suit on the same cause 
of action had been prayed for no order 
granting leave was passed. Eventually 
there was a reference to arbitration out 
of Court but that arbitration failed. 
The plaintiff* now institutes the suit 
basing his claim on the same title which 
he pleaded in Suit No. 286 of 1922. He 
also pleaded that he had been dispos- 
sessed in Chait 1326 as in the earlier 
suit. 

In the present suit he however recites 
the circumstance under which the suit 
of 1922 was withdrawn, recites the facts 
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of the abortive reference to arbitration 
and institutes the suit, as I have stated 
stated, on the same title and on the 
same disturbance of his title. I do not 
think that simply because it is stated in 
the present plaint that there was ani 
arbitration and the arbitration failed 
that alters the cause of action. The 
cause of action in the present suit is thej 
same, in my judgment, as the cause of! 
action in the suit of 1922 and that is! 
the view that has been taken by| 
both the Courts below and I agree with 
them. The plaintiff contends further 
that the bar of 0. 23, R. 1 (3) would not 
apply if the withdrawal without per-- 
mission to institute a new suit on the 
same cause of action was made with the 
consent of the defendant in the hope of 
the matter being settled out of Court. 
The withdrawal is a withdrawal within 
the meaning of 0. 23, R. 1 (3), whether 
the defendant consented to the plain- 
tiffs’ prayer for withdrawal or not. To 
hold that para. 3, O. 23, R. 1 would have 
no effect, if the application for with- 
drawal made by the plaintiff is consent- 
ed to by the defendant when there is no 
order of the Court granting leave to in- 
stitute a fresh suit on the same cause of 
action, would be to introduce into 0. 23, 
R. 1, some words which are not there. 

I would accordingly hold that the Courts 
below have rightly held that the pre- 
sent suit is barred by reason of the provi- 
sions of para. 3, O. 23, R. 1. Defendant- 
respondent 9 has preferred cross-objec-.i 
tions which relate to the question of 
costs. But the cross-objections are not 
pressed. The result is that both the 
appeal and the cross-objections are dis- 
missed with costs. 

K.S. Appeal dismissed. 
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Nasim Ali and Khundkar, JJ. 

Prabhatnath Das — Appellant. 

V. 

Bamendrakumar Shaha — Respon- 
dent. 

Appeal No. 477 of 1932, Decided on 
13th June 1934, against order of Dist. 
Judge, Noakhali, D/- 26th May 1932. 

Administration^Executor — Grant of pro- 
bate is not condition precedent to institu- 
tion of suit — He is entitled to get decree if 
he produces probate before passing of final 
decree. 

The grant of a probate is not a condition prece- 
dent to the institution of the suit by the exe- 
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cutor. He has a right to institute the suit as 
executor before he obtains the probate. Whether 
as executor he would be entitled to recover the 
decree or to maintain the same passed by the 
trial Court without producing the ‘probate is an 
entirely different matter. He will be entitled to 
get a decree, if he produces the probate before 
the passing of the final decree : 38 Cal 327 and 

1931 Bom 647, Bel on, [P 169 0 2; P 160 C 1] 

Jitendrakumar Sen Gupta and Paresh- 
chandra Sen — for Appellants. 

Bhagirathchandra Das — for Respon- 
dent. 

Judgment. — The facts which gave 
rise to these two appeals are as follows : 

One Ramsundar executed a mortgage 
bond in favour of Udaychandra Das bor- 
rowing Rs. 250 with interest at the rate 
of 2^ per cent per month. There was 
also a stipulation for compound interest. 
On 15th November 1928, Uday's son, 
Mahendra, the sole appellant in S. A. 
184 of 1933 and one of the appellants in 
M. A. 477 of 1932, instituted a suit on 
the mortgage-bond against the heirs of 
Ramsundar for recovery of Rs. 1,200 as 
executor to the will left by his father 
Uday after the death of Uday. At the 
time of the institution of the suit Ma- 
hendra did not institute any proceeding 
for getting a probate of the will of his 
father. 

During the pendency of the suit how- 
ever he applied for probate and was ap- 
pointed administrator pendente lite 
under S. 247, Succession Act. Thereafter 
he prosecuted the mortgage suit as ad- 
ministrator pendente lite and obtained a 
mortgage decree on 9th January 1931. 
The plaintiff’s claim for a personal de- 
cree for realization of the balance, if 
any, that may remain unrealized from 
the sale proceeds, was however dis- 
missed. '^Thereupon, the defendants filed 
an appeal to the lower appellate Court 
on 23rd March 1931, impleading the ap- 
pellant, Mahendra, as the sole respon- 
dent in the appeal. The application for 
probate however was dismissed on 2nd 
April 1932 only on the ground that the 
appellant could not pay the probate duty. 
On 10th May 1932, an application was 
filed by the heirs of Uday for being sub- 
stituted as respondents in place of Ma- 
hendra, on the ground that the probate 
of the will left by Uday was not taken 
out. This application was rejected by 
the lower appellate Court on 2l8t May 
1932. On 27th May 1932, the heirs of 
Uday filed an application for staying the 
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hearing of the appeal to enable them to 
file an appeal against the said order to 
this Court and to get an order for stay- 
ing the hearing of the appeal from this^ 
Court. This application was however 
refused. The appeal was thereafter heard 
by the learned Judge and the suit was- 
dismissed. M. A. 477 of 1932 is by the 
heirs of Udav against the order dated 
2l8t May 1932 and S. A. 184 of 1933 is 
by Mahendra as executor, who has now 
ceased to be the administrator pendente 
lite, against the order dismissing the 
suit. 

M. A. 477 of 1932. — From the facts 
stated above, it is clear that the interest 
in the subject-matter of the suit, that is 
the interest in the mortgage security,, 
did not come to or devolve upon the 
heirs of Uday during the pendency of 
the appeal in the lower appellate Court. 
Consequently, the learned Judge was 
right in dismissing the application for 
substitution and addition of the heirs 
under O. 22, R. 10, Civil P. C. This ap- 
peal is accordingly dismissed. 

S. A. 184 of 1933. — It appears from 
the judgment of the lower appellate 
Court that the only point, which it de- 
cided, was whether the decree could be 
maintained by the appellant after he 
had ceased to be the administrator pen- 
dente lite. The learned Judge has ob- 
served : 

“Under S. 213, Succession Act, the plaintiff’s 
right, as executor, could not be established till 
he was granted probate or letters of administra- 
tion with a copy of the will annexed and, if he 
succeeded in obtaining a decree on the basis of a 
grant of letters of administration pendente lite, 
that decree must be regarded as conditional on 
the plaintiff finally obtaining probate of the will. 
When therefore his application for probate was 
allowed to be dismissed, the whole decree was 
liable to be set aside on that ground alone.” 

From the facts stated above, it is 
clear that the appellant is the executor 
to the will of his father. There is no 
dispute about the genuineness of the 
will. The appellant failed to get the 
probate, because he could not pay the 
probate duty in time. He however ob- 
tained the decree in the trial Court as 
administrator pendente lite, as the ap- 
plication for probate was then pending. 
During the pendency of the appeal in 
the lower appellate Court, the appellant 
ceased to be the administrator pendente 
lite. But this fact cannot take away his 
right to proceed with the proceeding or 
to maintain the decree as an executor. 
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The grant of a probate is not a condition 
[precedent to the institution of the suit 
* by the executor : see 38 Cal 327 (l). 
There cannot be any doubt that the ap- 
pellant had the right to institute the 
present suit as executor before he ob- 
tained the probate. Whether as exe- 
cutor he would be entitled to recover the 
decree or to maintain the same passed 
, by the trial Court without producing the 
probate is an entirely different matter, 
ilt is well established on authorities that 
:he will be entitled to get a decree, if he 
produces the probate before the passing 
of the final decree. In 1931. Bom 
547 (2), Beaumont, C. J., observed as 
follows : 

“If the deceased mortgagee loft a will ...... 

the defect can be cured by plaintiffs 3 to 6 (who 
are alleged to be and who sued as heirs and legal 
representatives of the deceased mortgagee) taking 
out probate and then proceeding with their ac- 
tion seeing that their title arises under the will 
and the only necessity for obtaining probate is to 
•enable them to prove the will in the only manner 
which the Court recognizes.” 

The learned advocate for the appel- 
lant prayed before us for remanding 
this case to the lower appellate Court in 
order to enable his client to cure the 
defect by producing the probate before 
the matter is finally disposed of by the 
‘said Court. From what has been stated 
above it is clear that the learned Judge 
has not come to any decision on the 
merits of the case. He dismissed the 
suit only on the ground that the appel- 
lant before us could not maintain the 
•decree as he had already ceased to be 
the administrator pendente lite. It has 
■been already pointed out that the appel- 
lant is still entitled to prosecute the 
' suit as executor and will be entitled to 
get a decree, if the lower appellate 
‘Court comes to a decision on the merits 
in his favour and if he produces the pro- 
bate before the lower appellate Court at 
the time of the hearing of the appeal. 
We accordingly set aside the decree of 
the lower appellate Court and remand 
the case to that Court. If the plaintiff 
appellant produces the probate before 
the lower appellate Court within five 
months from this date, it will thereafter 
proceed to hear the appeal as well as the 
cross-objection on the merits and, if the 

1 . Chandra Kishore Roy v. Prasanna Kumari 

Dasi, (1910) 38 Cal 327=9 I C 122=38 I A 7 

(PC). 

2. Menahim Yousef v. Islam Aman Satah, 1931 

Bom 517=134 I C 1167. 
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findings of the said Court be in favour of 
the plaintiff, the suit will be decreed. It 
however the plaintiff fails to produce 
the probate within the time aforesaid, 
then the plaintiff’s suit will stand dis- 
missed with costs in the lower Courts. 
There will be no order for costs of both 
the appeals in this Court. 

K.s. Case remanded. 
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Costello and Lort-Williams, JJ. 

Samarendranath Mitra and others ~ 
Plaintiffs — Appellants. 

V. 

Pyareecharan Laha — Defendant— Ees- 
pondent. 

Appeal No. 37 of 1934, Decided on 
21st May 1934, from original in Extra- 
ordinary Civil Suit No. 4 of 1933. 

(a) Civil P. C. (1908), O. 32, Rr. 4 and 11 
— Certificated guardian appointed guardian 
ad litem — Merely because he ceases to be 
certificated guardian, he does not ipso facto 
cease to be guardian ad litem — Minor. 

Normally if a minor wishes to institute a suit 
and he has a certificated guardian, then that 
certificated guardian is the right person to act 
as the next friend of the minor. If, on the other 
hand, a suit is brought against a minor who 
already has a certificated guardian, then be is 
the person who must be appointed guardian for 
the suit, unless the Court otherwise decides. 
Hence there is no inherent disqualification in all 
persons other than certificated guardian to be a 
guardian-ad-litera. When a person who is the 
certificated guardian is appointed as the guar- 
dian ad litem, the mere fact that he subsequently 
ceases to be the certificated guardian, and some- 
body else is appointed in his stead, does not of itself 
impose such an absolute and fundamental dis- 
qualification that he automatically vacates his 
oSice and becomes functus officio. The only way 
of getting rid of a guardian-ad-litem who has 
once been properly appointed, is under the pro- 
visions of R. 11, subject perhaps to the implica- 
tions of sub-R. (1), R. 4. [P 165 0 1] 

(b) Civil P. C. (1908), S. ll~Suit dismis- 
sed for want of prosecution — Issues not tried 
— No question of res judicata arises. 

Where a suit has been dismissed for want of 
prosecution, under the provisions of 0. 9, R. 9 
and the issues which are raised or might have 
been raised are never tried out and there is no 
judicial determination of any of them, no ques- 
tion of res judicata arises. [P 166 0 1] 

(c) Words and Phrases — Cause of action. 

it is quite correct to define ‘cause of action’ 

as meaning all the congeries of facts which it is 
necessary for the plaintiff to establish before he 
can ask the Court to grant the relief which he 
claims in the suit. [P 167 C 1] 

Sudhir Bay and N. Sanyal — for Ap- 
pellants. 

S. N. Banerjee, Page, K. Basu Boy, 
Advocate-General and Sambhu Banerji 
for Eshettri — for Respondents. 
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Costello, J. — The facts, out of which 
this appeal arises, are set forth in the 
early part of the judgment of Buckland, 
-J- In order to make it clear however 
how it came about that only certain 
dssues were decided by the learned Judge 
it is necessary that I should recite some 
■of the salient facts. In the year 1931, 
one Krishnakatyayanee Mitra became 
ontifcled to the estate of her grandfather, 
Kumarkrishna Deb, in the right of a 
Hindu lady. It is said that her hus- 
band, Asokenath Mitra, was a man of 
•dissolute habits, who had dissipated the 
properties which he had himself inheri- 
died from his own father. The story is 
that Krishnakatyayanee Mitra was in- 
duced by her husband, Asokenath Mitra, 
ito borrow various substantial sums of 
money and to create mortgages and 
"Other securities on the estate which she 
had acquired from her grandfather, in 
order that the personal debts of her 
husband might be paid off, and also 
to provide him with funds for what 
is described as his ^'evil propensi- 
ties/' It is said that the result of 
these operations was that Asokenath 
Mitra and his wife were in such finacial 
-straits that they, in conspiracy with an 
attorney named N. 0. Mandal, and a 
man named Amalkanta Sarkar, who was 
their son-in-law, entered into various 
projects for the purpose of raising large 
6ums of money for discharging the an- 
tecedent liabilities whereby their infant 
sons were deprived of the interest which 
they would eventually have acquired 
upon the cessation of their mother's 
estate. 

On 2oth March 1927, Amalkanta Sar- 
kar was appointed guardian of the per- 
son and property of the present plain- 
tiffs, the two sons of Asokenath Mitra 
and Krishnakatyayanee, who are minors. 
Amalkanta Sarkar was ostensibly ap- 
pointed for the purpose of safeguarding 
the reversionary interest of the plaintiffs 
in the property. The conspiracy alleged 
may be described thus : The solicitor 
N. C. Mandal, advised Asokenath Mitra 
to induce Krishnakatyayanee to surren- 
der her interest in her grandfather's 
estate to the minors, which was done, 
and the solicitor arranged for a loan on 
the security of a mortgage of the pro- 
perties. It is said that the defeddants, 
Pyareecharan Laha and Anandacharan 
Iliaha, are relations of the solicitor, The 
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surrender having been made, the solici- 
tor then filed a petition on behalf of the 
then guardian of the plaintiffs, AmaU 
kanta Sarkar, before the District Judge 
of the 24:-Parganas, and obtained per- 
mission to raise a loan of Rs. 2,50,000 
on behalf of the minors by means of 
mortgage of the properties. That was 
done on 16th August 1929. On 22nd 
September 1929, another petition was 
put in before the District Judge of 24- 
]?arganas asking for approval of the 
draft mortgage to be prepared in favour 
of the Laha defendants. On 27th Sep- 
tember 1929, a deed of surrender and a 
mortgage-deed for Rs. 2,50,000 in favour 
of the Laha defendants was executed by 
Amalkanta Sarkar. Part of the allega- 
tions against the defendants is that the 
whole of the money was retained by the 
solicitor defendant, N. C. Mandal, and 
that no part of it came into the hands of 
Amalkanta Sarkar, as guardian of the 
minors. 

It was, subsequently, found that the 
surrender might not have been entirely 
valid in law because certain portions of 
the property inherited by Krishnakatya- 
yanee Mitra had not been included in 
the original deed of surrender. Conse- 
quently, on 5th October, she executed 
an instrument which has been referred 
to as a Deed of Rectification of the Deed 
of Surrender. I would pause here to 
say that it is not material tor our pre- 
sent purpose to discuss the question 
which might have arisen as to whether 
a surrender of this kind was properly 
within the contemplation of the provi- 
sions of Hindu law. That point has 
not been taken. Bufc the surrender is 
challenged on the ground that the whole 
matter was in the nature of a plot to 
deprive these minors of their reversion- 
ary rights in regard to the property. 

On 12th April 1930, the attorney, 
N. C. Mandal, again made an application 
to the District Judge, 24-Parganas, and 
on that occasion aske(i for permission to 
raise a further loan of Rs. 80,000 also on 
the mortgage of the estate. It was, in 
fact, a second mortgage of the same pro- 
perty as that comprised in the mortgage 
to the Lahas. It is said that as a result 
of that transaction, the solicitor defen^ 
dant received . for his own benefit a sum 
amounting to Rs. 44,000 and that Amal- 
kanta Sarkar, the then guardian, and., 
Asokenath Mitra, the father of tha.« 
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minors, also received large sums for 
their own purposes. The allegations 
made by the minors against their parents 
and their guardian and the attorney 
relate to the transactions I have just 
described. 

After an interval of a few months — 
about the 12th November 1930 — the 
Lahas instituted a suit on the mortgage 
to them and that was suit No. 2090 of 
1930. In that suit, they made Kri- 
shnakatyayanee a defendant and also 
Lakshmeenarayan Kshettree who was a 
second mortgagee, the man who had lent 
the Es. 80,000. On 22nd November 1930, 
Amalkanta Sarkar, who, as I have al- 
ready said, had been appointed guardian 
of the person and the properties of the 
present plaintiffs on 25th March 1930, 
was appointed guardian-ad-litem of the 
minors in the mortgage suit and for the 
purposes of that suit, and that it is an 
important fact to be borne in mind, 
having regard to what transpired sub- 
sequently. On 30th April 1931, a man 
named Asheshnath Miba, who is also 
some kind of relation of the present 
plaintiffs, made an application to the 
District Judge of the 24-Parganas at 
Alipoie, asking for the removal of Amal- 
kanta Sarkar from the guardianship of 
the minors’ on the allegations that he 
was neglecting and disregarding their 
interests and had in effect worked hand- 
in-hand with the parents of the minors 
and this solicitor N. C. Mandal, to 
defraud the minors of their properties. 
On that date, an order was made ap- 
pointing Asheshnath Mitra guardian 
provisionally. It was also directed that 
the eldest of the three minors (there 
were three at that time) who was aged 
about 20, should appear before the 
Court. 

Then, on 5th May 1931, the suit with 
which we are concerned was instituted 
by the minors, the present plaintiffs 
and their elder brother, through their 
next friend and guardian, Asheshnath 
Mitra. It is to be noted that at that 
time he was, strictly speaking, only pro- 
visionally the guardian. However, he 
instituted a suit, which is suit No. 936 
of 1931, asking for a declaration that 
the four instruments I have mentioned, 
viz., the deed of surrender, the first deed 
of mortgage, the ,deed of rectification, 
and the second deed of mortgage were 
of no effect and invalid in law and for 


an order setting aside those instruments- 
On the same day, an application was. 
made in that suit by the minors through, 
their guardian. This application was- 
made by the minors for an injunction 
restraining the plaintiffs in the mortgage^ 
suit, that is to say, the Lahas and the 
Kshettrees, from proceeding with their 
suit, and on the application an interim 
injunction was granted. On 7th May,, 
an order was made appointing Ashesh- 
nath Mitra as guardian of the minors,, 
subject to his furnishing security as spe- 
cified and directing the removal of Am- 
alkanta Sarkar from the guardianship- 
which he previously held. On that date, 
the eldest of the three minors appeared 
before the Court and apparently ex- 
pressed some opinion in the matter. On- 
14th May the matter of the application. 
in suit No. 936 made for the purpose of 
staying the mortgage suit, came again 
before the Court and on that occasion 
an order was made without prejudice to- 
the rights of the parties in suit No. 93&- 
of 1931, that the mortgage suit, being 
No. 2090 of 1930, should be proceeded 
with. The mortgage suit, apparently,, 
was pursued in the usual course. 

On 14th May 1931, a preliminary 
decree, was made in the mortgage suit. 
The mortgage suit was in fact not de- 
fended and the usual preliminary decree 
was made. One of the allegations in 
the present suit, in effect, is that the 
mortgage suit was allowed to go un- 
defended, owing to the deliberate action 
or rather abstention of the guardian-ad- 
litem, Amalkanta Sarkar. What is com- 
plained of with regard to that decree is. 
that the mortgagees ought to have made* 
it their business to have substituted 
Asheshnath Mitra in place of Amalkanta^ 
Sarkar, as guardian-ad-litem of the 
minor defendants. On 9th June 1931, 
Asheshnath Mitra definitely became the^ 
guardian of the person and property of 
the minors having satisfied the District 
Judge with regard to the matter of the 
security which he had been directed to 
furnish. It is clear therefore at any 
rate, as from 9th June 1931, Asheshnath- 
Mitra was in a position to take such 
steps as he thought fit in the interest of 
the minors. 

On 24th July 1931, suit No. 936 of 
1931 was dismissed for want of prosecu- 
tion. It was said that Asheshnath Mitra. 
had to go away to Benares owing to the^ 
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illness of his mother. That is the ex- 
planation given on behalf of the plain- 
tiffs. On the other hand, it was sug- 
gested, on behalf of the defendants in 
the present suit, that what really hap- 
pened was that the non-appearance of 
Asheshnath Mitra was really consistent 
with, and indeed in pursuance of, the 
whole conspiracy. It is suggested that 
Asheshnath Mitra was really acting in 
conjunction with the parents of the 
minors, and with the solicitor in getting 
himself made a certificated guardian, in 
order that he might then accuse the 
other conspirator, Amalkanta Sarkar, of 
having betrayed the interests of the 
minors in connexion with the antece- 
dent transaction. I am bound to say, 
speaking for myself and looking at the 
matter in due perspective, that one can- 
cannot altogether be free from a suspi- 
cion that that may have been the true 
state of affairs. We are however not 
concerned with that aspect of the mat- 
ter at the present stage. 

On 13th May 1932, a final decree was 
made by Ameer Ali, J., in the mortgage 
suit (No. 2090 of 1930), and at that 
time, so far as the records show, Amal- 
kanta Sarkar was still the guardian-ad- 
litem of the infant defendants. Against 
that final decree there was an appeal, 
but that appeal was dismissed for want 
of prosecution on 2nd February 1933, 
and some three months later the eldest 
of the three minors, Sailendranath Mitra 
died. It is to be observed that the 
mortgagees had clothed themselves with 
full rights in the way of enforcing their 
mortgage as early as 30th June, or at 
any rate, 2Dd February, when the ap- 
peal of the defendants was finally dis- 
missed. One result of that appeal 
against the final decree was that the 
mortgagors had succeeded in staving off 
execution under the final decree for a 
period of some nine months. 

Nothing more was done by the mort- 
gagors until 29th June 1933, when the 
mortgagees were enforcing their security 
by bringing the mortgaged properties to 
sale, and on that date a rather curious 
thing happened. A suit was filed in 
the Alipore Court asking for a declara- 
tion that the decrees obtained in the 
mortgage suit No. 2090 of 1930, includ- 
ing presumably the decision of the Court 
of appeal, were void and the properties 
were not saleable in the execution pro- 


ceedings and also for a perpetual in- 
junction restraining the defendants^ 
that is to say, the mortgagees, from put- 
ting the decrees which they had ob- 
tained to execution. One cannot fail to 
observe, in passing, that it seems some- 
what strange that Asheshnath Mitra,. 
acting for these minors, thought fit to 
take himself to the Court of a Munsif at 
Alipore, in order to challenge the de- 
crees made by this Court. The defen- 
dants in that “ extraordinary suit (ifc 
w^as extraordinary in more senses than 
one) took appropriate proceedings for 
having that suit transferred to the Ori- 
ginal Side of this Court, and on Isfc 
August 1933, there was an order trans- 
ferring the suit on certain terms, one 
of which was that the defendants in 
the suit, the mortgagees, should provide 
a sum of money to enable the plaintiffs 
to pursue the suit in this Court. 

On 17th Apgust 1933, there was an 
order for amendment of the plaint which 
is of some importance, as some of the 
amendments clarified the attitude which 
the plaintiffs were taking up as regards 
the whole of the transactions entered 
into by their parents by the solicitors 
and by their former guardian. On 30th 
August 1933, an order was made in the 
suit that certain issues should be tried 
as preliminary issues, obviously a pro- 
l^er order in the circumstances, because, 
in one view of the matter, the deter- 
mination of those issues might have put 
an end to the whole of the proceedings. 
It is in consequence of that order that 
the suit came before Buckland, J., and 
from his decision it now comes before us 
in appeal. The order was made by 
Panckridge, J., and he directed that the 
following issues should first be tried : 

“ (1) Whether the minors are properly repre- 
sented in Suit No. 2090 of 1930, (2) whether 
this suit is barred by res judicata and by prin- 
ciples analogous thereto, and (3) whether the 
suit is barred under O. 9, R.9, Civil P. G.’* 

With regard to the first of those is- 
sues, the learned Judge came to the con- 
clusion that there was no such defect in 
the form of the proceedings in suit 
No. 2090 of 1930, as would operate to 
make either the preliminary decree or 
the final decree obtained in that suit, in- 
valid. The learned Judge puts the mat- 
ter in this way : 

“ On the first issue it is submitted that the 
minors are not properly represented because 
0. 82, E. 4, Civil P. 0., provides that where a 
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minor has a guardian appointed by competent 
authority, no person other than such guardian 
shall act as the next friend of the minor or be 
appointed his guardian for the suit unless the 
Court considers otherwise.** 

And then the learned Judge says : 

The certificated guardian of the minors was 
undoubtedly appointed as their guardian-ad- 
litem at the inception of Suit No. 2090 of 1930, 
and there can bo no question that at the time 
the minors were properly represented within the 
meaning of the section.** 

Mr. Eoy has argued before us, on be- 
half of the plaintiffs-appellants, that as 
Asheshnath Mitra was appointed guar- 
dian of the person and property of the 
minor on 5th May 1931, and Amalkanta 
Sarkar was removed from the guardian, 
ship on that date, at the time when the 
mortgage suit came to trial, the minors 
were not properly represented in that 
Asheshnath Mitra had never been sub- 
stituted in place of Amalkanta Sarkar. 
The learned Judge came to tho conclu- 
sion that if a person has once been va- 
lidly appointed guardianiad-litern he 
remains such and properly represents 
the minors, or lunatics, as the case may 
be, unless and until he has been removed 
from the office of guardian-ad -litem. 
This point is of considerable importance. 
Mr. Bay was quite unable to put before 
us any direct authority on the point. 
I ventured to suggest to Mr. Ray that 
hitherto it has never occurred to any 
one seriously to argue that a guardian 
who has been properly appointed guar- 
dian-ad-Iitem ipso facto ceases to be 
guardian-ad-litem, merely because some 
other person has got himself appointed 
guardian of the person and X)roperty of 
the minors plaintiffs, by some other 
Court. I have mentioned the fact that 
in the present instance the guardian- 
ad-litem was appointed by this Court 
in Suit No. 938 of 1931. Tho certifica. 
ted guardian was appointed by the 
Court at Alipore and it struck me as be- 
ing somewhat remarkable and that it 
might lead to considerable inconveni- 
ence, if orders made by some other 
Court were to have the efifect of abi’o- 
gating orders made by this Court, in a 
pending suit. In my opinion, that posi- 
tion cannot arise however because I 
take the view that once a person 
has been properly appointed guardian- 
ad-litem, he can only cease to be 
guardian ad litem in one or other of the 
ways specified in 0, 32, R. 11 which says 
in sub-E. (l). 


‘‘Where the guardian for the suit desires to 
retire or does not do his duty' or where other 
sufficient ground is made to appear, the Court 
may permit such guardian to » re tire or may re- 
move him, and may make such order as to costs 
as it thinks fib.” 

^Then in sub-E. (2) it is provided that: 

“Whore tho guardian for the suit retires, dies 
or is removed by the Court during the pendency 
of tho suit, the Court shall appoint a new guar- 
dian in his place.” 

In my opinion, as there are no other 
direct provisions in the Code in the 
regard to this matter, it must be taken 
that there are only three ways by which 
a guardian ad litem can cease to func- 
tion as such during the pendency of a 
suit: (l) by his retirement with the 
permission of the Court. It should be 
noted that under the old Code, even 
that was not allowed. (2) By his death 
and (3) by his removal by an order of 
the Court itself. It is to my mind of 
great significance in these proceedings 
that though Asheshnath Mitra got him- 
self appointed certificated guardian by a 
Court at Alipore, he never came to this 
Court to ask for the removal of Amal- 
kanta Sarkar from being guardian ad 
litem in Suit No. 936 of 1931, even 
though he was making before the Alipore 
Court very serious allegations as to the 
integrity and diligence of Amalkanta 
Sarkar. I think I ought perhaps qualify 
what I have said with regard to the 
termination of the office of guardian ad 
litem, during the pendency of a suit, by 
saying that it may perhaps be that if a 
guardian ad litem became of unsound 
mind, he might by reason of the provi- 
sions of E. 4, sub-R. (l) thereby become 
so disqualified that he would cease to 
act as guardian for the suit. 

It is to be noted that the provisions 
of sub-R. (l) are in general terms and 
they lay down that any person who is of 
sound mind and has attained majority 
may act as next friend of a minor or as 
guardian for the suit. I emphasiije tho 
words “may act” because it is quite 
arguable from that phraseology that a 
person who ceases to be of unsound mind, 
can no longer ‘act* as guardian for the 
suit. But what we are concerned with, 
in the present case, are the provisions of 
E. 4, sub-R. ( 2 ) and they are as follows: 

“Where a minor has a guardian appointed or 
declared by a competent authority, no person 
other than such guardian shall act as the next 
friend of the minor or be appointed his guardian 
for tho suit unless the Court considers, for 
reasons to be recorded, that it is for the minor’s 
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welfare that'anotJier person be permitted to act 
or be appointed, as the case may be.*^ 

Now the effect of that rule is that 
normally if a minor wishes to institute a 
suit and he has a certificated guardian 
then that certificated guardian is the 
right person to act as the next friend of 
the minor. If, on the other hand, a suit 
is brought against a minor who already 
has a certificated guardian then he is 
the person who must be appointed guar- 
dian for the suit unless the Court other- 
wise decides. That last proviso, to my 
mind, indicates that there is no inherent 
disqualification in all persons other than 
certificated guardian to be a guardian 
ad litem. In the present proceedings, at 
its inception, the suit was undoubtedly 
properly constituted because the person 
appointed gi^ardian ad litem at the time 
when the suit was started was in fact 
the certificated guardian. Therefore the 
appointment was strictly in conformity 
with the provisions of sub-E. (2). It 
seems to me that the mere fact that 
he subsequently ceased to be the certi- 
ficated guardian, and somebody else was 
appointed in his stead, does not of itself 
impose such an absolute and funda- 
mental disqualification that he auto- 
matically vacated his office and became 
functus officio. In my opinion, the only 
way of getting rid of a guardian ad litem 
who has once been properly appointed, 
is under the provisions of E. 11, subject 
perhaps to the implications of sub-E. (l). 
;E. 4, which I have mentioned. In that 
view of the matter, it follows that the 
decision of the learned Judge on issue 1 
was correct. Buckland, J., then says: 

“It is further argued that the interests of 
Amalkanta Sarkar were adverse to those of the 
minors. As to that I express no opinion. This 
involves questions of fact, and questions of fact 
are not being considered at this period. The 
learned Advocate-General objects that the plain- 
tiffs are not entitled to take such point on their 
pleadings. As to that again, I express no opi- 
nion, and I leave it for determination by the 
learned Judge to whom may fall the duty of 
determining this case upon the facts should 
such occasion arise.” 

Now, that passage means this: The 
learned Judge held, and in my opinion 
rightly, that the question whether or 
not Amalkanta Sarkar had done his duty 
as a guardian-ad-litem, in the mortgage 
suit, was not a matter which was before 
the Court at that time, because it was 
not really comprehended within any of 
the issues which had been ordered to be 


tried as preliminary to the trial of 
actual suit itself. The learned Judge 
was therefore right in saying that the 
question was not a matter with which 
he need concern himself. If as a result 
of his decision on the other points in 
the suit, the matter ultimately proceeded 
to trial, then that would bo the proper 
time for the question of the conduct and 
the position of Amalkanta Sarkar to be 
gone into. Mr. Banerjee has argued 
before us, just as the learned Advocate- 
General has argued, that, in any event, 
this question was not properly raised on 
the pleadings in the suit and he referred 
to paras. 13 and 14 of the plaint which 
appear at p. 5 of the paper book. Para- 
graph 13 says: 

“Tliat the plaintiffs state that defendant 5 
was at all material times under the control and 
domination of defendants 6 and 7 and he, having 
sacrificed the interest of the plaintiffs and their 
eldest brother for his own ends and the benefit 
of defendants 6 and 7, his interests became ad- 
verse to that of the minor plaintiffs and their 
brother.” 

Para. 14 says: 

“That having come to know that the guardian 
appointed by Court, i. e., defendant 5, is acting 
adversely to the interests of the minors, the 
present guardian applied to the Court of the 
District Judge, 24'Parganas, in Act 8, Case 
No. 67 of 1927, for removal of the said guardian 
for appointment of a now guardian.” 

Now, looking at para. 13 by itself, it 
would seem that the allegation there 
was something in the nature of a sug- 
gestion that the guardian Amalkanta 
Sarkar had an interest in the property 
itself which conflicted with that of the 
minors; but there is undoubtedly in 
para. 14 an allegation in general terms 
that he was **acting adversely'* to the 
interests of the minors, and eventually 
the defendants took up the challenge 
contained in para. 14 as is shown by 
their denials in para. 6 of the written 
statement which are these words: 

“ They do not admit the occasion for such ap- 
pointment or that defendant 5, Amalkanta Sar- 
kar acted adversely to the interest of the 
minors.” 

Upon that state of tho pleadings, it 
does seem to us that there is or may be 
an issue to be tried as to whether or not 
this man, Amalkanta Sarkar, acted trai- 
torously, or negligently, or faudulently 
in connexion with the minors’ affairs 
and, in particular, in connexion with 
the mortgage suit. The other two mat- 
ters, which were before Buckland, J., 
were in one sense interwoven, though in 
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another way they were distinct. Those 
issues were in effect; whether in regard 
to the issues in the suit, one ought to 
apply the principle of res judicata hav- 
ing regard to the matters in issue in 
Suit No. 936 of 1931, and whether the 
present suit is barred by reason of that 
Suit No. 936 of 1931 having been dis- 
missed for want of prosecution, under 
the provisions of 0. 9, E. 9. Now the 
learned Judge took the view, and we 
think quite rightly, that properly speak- 
ing, no question of res judicata arises at 
all because the issues which were raised 
or might have been raised, in Suit*No. 
936 of 1931, were never tried out and 
there was no judicial determination on 
any of them. It is not necessary that I 
should quote any authorities in support 
of that proposition. As regards the 
effect of O. 9, R. 9, the rule says: 

“ Where a suit is wholly or partly dismissed 
under R. 8, the plaintiff shall be precluded from 
bringing a fresh suit in respect of the same cause 
of action,*’ 

It then proceeds to say; 

“ But he may apply for an order to set the 
dismissal aside, and if he satisfies the Court that 
there was sufficient cause for his non-appearance 
when the suit was called on for hearing, the 
Court shall make an order setting aside the dis- 
missal ” 

Although that is a procedure very 
frequently resorted to however, it was 
not taken in the case of Suit No. 936 of 
1931. I have already indicated that 
the plaintiffs seem to have become 
quiescent after that suit had been dis- 
missed, and that it was only after a 
considerable period that they eventually 
instituted the present suit. What we 
have to decide is whether the present 
suit is in respect of the same cause of 
action as Suit No. 936 of 1931. Now the 
learned Judge discussed the point at 
some length and he compared the al- 
legations which were made in the plaint 
in Suit No. 936 with the allegations 
made in the plaint in the present suit 
and he said: 

The first seven paragraphs of the two plaints 
are substantially the same.” 

And then he proceeded to discuss the 
subsequent paragraph and said: 

“ Up to the point prior to the mortgage suits, 
there can be no question that the causes of ac- 
tion are identical.” 

But in regard to this suit he said: 

“ In the present plaint the suit is 

referred to and the decree is attacked in para. 21, 
bub that is attacked on the ground of the cons- 
piracy which in the earlier plaint was the 
ground of the conspiracy which in the earlier 


plaint was the ground of the attack upon the 
mortgages, and so far as there is any new cause 
of action in para. 21, it relates back to the sub- 
ject-matter of the former suit. The only fresh 
grounds upon which the mortgage decree is at- 
tacked are toibe found in para. 20, but that does 
not state any cause of action upon which the 
plaintiffs would be entitled to relief. Substan- 
tially, the whole matter now put in issue was 
the foundation of the former suit, and in these 
circumstances I hold that the* suit is barred 
under O. 9, R. 9, Civil P. 0.” 

It may no doubt be the case that 
substantially the whole matter, now put 
in issue, was the foundation of the for- 
mer suit. Looking at the matter from a 
non-technical and non-legal point of 
view, I have no doubt that any average 
person of ordinary commonsense would 
at once say : 

” are not the two suits to all intents and pur- 
poses the same; and that which the plaintiffs are 
now seeking to get is exactly the same kind of 
thing they sought to obtain in the previous 
suit.” 

That no doubt would be a sensible 
and reasonable view to take, but we 
have to administer the law as it is and 
we have to look at the matter having in 
mind the technicalities and niceties of 
adjectival law and the definitions of 
“cause of action” which are to be found 
in the authorities. I do not propose to 
recite a concatenation of those authori- 
ties. It is sufficient I think, for the 
present purpose if I quote the well- 
known passage from 22 Q. B. D. 128 U), 
where Lord Esher said, when he was re- 
ferring to the meaning of the phrase 
‘ cause of action arising”: 

It has been defined in 8 0. P. 107 (2), to be 
this: every fact which it would be necessary for 
the plaintiff to prove, if traversed, in order to 
support his right to the judgment of the Court, 
it does nob comprise every piece of evidence 
which is necessary to prove each fact, but every 
fact which is necessary to be proved. It has been 
suggested today in argument that this definition 

i.s too broad, but I cannot assent to this, and I 
think that definition is right,” 

Reference may be made to the case of 
1931 Cal. 659 (3), where the Court of 
appeal, consisting of the Chief Justice 
and C. 0. Ghose, J., upheld a judgment 
of my learned brother Lort-Williams in 
which he discussed the authorities and 
followed the principles laid down in 22 
Q. B. D, 128 (1) supra. In one of the 
cases decided in India it was said: 

1. Read v. Brown, (1888) 22 Q B D 128=58 L J 

Q B 120=37 W R 131=60 L T 260. 

2. Cooke V. Gill. (1873) SOP 107. 

3. Engineering Supplies, Ltd. v. Dhandhania & 

Co., 1931 Cal 659=134 I 0 65=58 Cal 639. 
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The cause of action is a bundle of essential 
facts which it is necessary for the plaintiff to 
f)rove before he con succeed in the suit.** 

I think it is quite correct to define 
cause of action” as meaning all the 
congeries of facts which it is necessary 
for the plaintiff to establish before he 
can ask the Court to grant the relief 
which he claims in the suit. In the 
present case no doubt a greal of 
the averments in the plaint were 
'merely reiteration, either in the same 
or other language of the averments 
in the plaint in Suit No. 936 of 1931. 
No doubt the basic factor in the plain- 
tiffs’ case, in the other suits, was what 
they have described as the consipracy 
•between their parents and their present 
solicitor and the former guardian, in 
■connexion with the four transactions — 
two in connexion with the surrender of 
the property and two in connexion with 
the mortgages, but it is a fact that in 
their present plaint in para. 21 as amen- 
ded, they have added this : 

“ The plaintiffs state that the said ex parte de- 
Kjree and the final decree made in the said Suit 
ITo, 2090 of 1930 of the Hohourable High Court 
were procured in pursuance of the conspiracy 
.and were made without jurisdiction and are 
therefore a nullity and void ab initio.” 

It seems to be tolerably clear that, as 
regards the greater part of their case, 
the plaintiffs are relying on the original 
conspiracy but before they can get a 
-declaration that the preliminary and 
£nal decrees in the mortgage suit are 
invalid, they will have to prove that 
those decrees were in fact made. It 
happens that the defendants have ad- 
mitted the making of those decrees, but 
it would have been "open to them to 
have denied that the decrees were made, 
that is to say, to traverse the plaintiffs’ 
.allegations in regard to the decrees, in 
which case, the fact of the making of 
the decrees would have been one which 
the plaintiffs would have been bound to 
prove in order to succeed in this suit. 
That statement of the position seems to 
bring the matter within the four cor- 
ners of the definition of “cause of ac- 
tion.” We therefore though speaking 
tor myself with some hesitation, come to 
the conclusion that the view taken by 
the learned Judge cannot be sustained, 
rand, as regards the technical point, we 
must hold that the suit is not barred by 
O. 9, E. 9, and that the cause of action 
as not wholly the same as that in Suit 


No. 936 of 1931, particularly havin- 
regard to the fact that there are averg 
ments with regard to a matter which 
had not even arisen at the time when 
the former suit was dismissed for want 
of prosecution, namely, the validity of 
the actual decree. 

The case must therefore be sent back 
to the Court below for the determina- 
tion ot the two questions, namely, (l) 
the question of whether Amalkanta 
Sarkar did, in fact, act adversely to the 
interest of these minor plaintiffs and (2) 
the vital question of whether the plain- 
tiff are entitled to have it declared that 
the two decrees in the mortgage suit are 
bad by reason of the conspiracy or cons- 
piracies alleged. The position is this, 
that as we think the learned Judge was 
wrong in his decision on as regards 
Issue 3 and as he never dealt with the 
question of whether the interests of 
Amalkanta Sarkar were adverse to those 
of the minors, the suit will have to be 
proceeded with. No doubt, the learned 
Judge before whom the case comes up 
for trial, will have due regard to the 
fact that there was a prior suit and that 
certain issues were raised in that suit, 
which therefore should be excluded from 
the present suit together with any other 
matters which might have been put in 
issue in the former suit. 

It follows that the appeal will ba 
allowed to the extent I have indicated, 
but, in view of all the circumstances, 
we think that the costs of the proceed- 
ings before Buckland, J. and before this 
Oourfe should abide the ultimate result 
of the trial. We express the opinion 
that it is desirable that the hearing of 
the auit should be expedited. By con- 
sent, the sale which was to have taken 
place in execution of the decree in the 
mortgage suit will be stayed until the 
determination of the suit, 
Lort-WilUams, J.— I agree. 

K.S. Appeal allowed in part. 
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Costello and Loet-Williams, JJ. 

Premsukhdas Singhynia — Defendant — 
Appellant. 

V. 

N. 0. Bural and Pyne — Plaintiffs — 
Eespondents. 

Appeal No. 120 of 1933, Decided on 
15th May 1934, from original suit No. 
568 of 1926. 

(a) Legal Practitioner — Cost — Order of 
direct payment may be made in appropriate 
cases. 

It is the settled practice of the Calcutta High 
Court that an order for direct payment of costs 
to which an attorney is entitled may, in appro- 
priate cases, be made. [P 170 C IJ 

(b) Legal Practitioner — Solicitor’s lien — 
English Law principles should be applied — 
O. 21, Civil P. C., does not alter law as to 
solicitor’s lien — Civil P. C. (1908), O. 21. 

It cannot be correct to say that the law as to 
solicitor’s lien has been altered by the provisions 
of 0. 21. Such cases have to be dealt with and 
decided in the light of the principles of the 
English law applicable to a solicitor’s lien. 

[P 170 C 2] 

(c) Legal Practitioner — Solicitor has lien 
over property recovered or proceeds of judg- 
ment— Bona fide compromise between par- 
ties— Court will not interfere for preserving 
solicitor’s lien — But if it is collusive. Court 
will interfere— Meaning of ‘collusive’ ex- 
plained. 

A solicitor has, apart from any order of the 
Court or any statute, a lien over any property 
recovered or preserved and over the proceeds of 
any judgment, that is to say of any decree which 
is obtained for his client by the solicitor’s exer- 
tions. That lien is known as a particular lien. 
It relates only to the costs incurred in recovering 
the property or obtaining a judgment for pay- 
ment of money. The right of the solicitor is 
really in essence a claim to the equitable inter- 
ference of the Court for the solicitor’s protection. 
The solicitor’s lien may, in some circumstances, 
be affected by a compromise between the parties 
and as a general rule, the Court wiil not, for the 
purpose of maintaining the solicitor’s lien, 
interfere in a compromise which is a bona fide 
compromise. But if the compromise is not bona 
fide bub collusive and is entered into between the 
parties specifically for the purpose of depriving 
the solicitor of his lien, then the Court will 
usually interfere for the protection of the soli- 
citor and there is no doubt that, in such an 
event, the solicitor may apply for payment of 
the costs by either of the parties to the scheme. 
It should generally be held that there is ’collu- 
sion’ if the agreement between the parties is 
made with the knowledge that the result will 
inevitably be to deprive the solicitor of his costs 
which he has earned. There is certainly ‘collu- 
sion’ if the parties enter into an agreement 
knowing and intending that the outcome will be 
that the solicitor is deprived of his lien ; English 
Cases considered, [P 172 G 1; P 173 0 2] 


(d) Appeal — Question as to state of mind 
of parties is one of fact — Finding on sucjh 
question will not be disturbed unless it is 
not supported by evidence. 

A question of the state of mind of the parties 
is, of course, a question of fact. A finding on 
such a question ought not to be disturbed by the- 
High Court, unless it can be demonstrated that 
there was really no evidence at all on which the' 
Judge could have so found. [P 174 0 1] 

Isaacs and JJ. Barter ji — for Appellant. 

S, N, Barter jee and Sitdhir Bay^iov 
Eespondents. 

Costello, J. — This is an appeal from 
a judgment of Ameer, Ali, J., dated 16tb 
August 1932 and the order which the 
learned Judge made, as part of that 
judgment, is in these terms : The orderr 
I propose to make is as follows : 

(i) An order for payment of the costs of the 
applicant as are taxed against both respondents- 
to this application. 

(ii) an order charging the fund in the hands oi 
P. N. Sen & Co., with payment of such costs in. 
support of the applicant’s lien. 

(iii) an order against both respondents res- 
training them from withdrawing the said fund* 
in excess of the amount due to the applicant, 
without payment of such amount. 

(iv) an order restraining both defendants horn. 
satisfying the decree in this suit in any manner 
which will deprive the applicant for such costs. 

(v) the respondents to pay the costs of this, 
application. 

(After reciting the facts, His Lordship* 
proceeded). Put compendiously there- 
fore the claim which Messrs. Bural 
Pyne were making was that the settle- 
ment arrived at between Singhania and 
Didwania, was to all intents and pur- 
poses, a device intended to deprive the. 
solicitors of the costs which they earned 
in obtaining the decree in suit No. 66& 
of 1926. The learned Judge, when the= 
matter came before him, dealt with the< 
law at considerable length. After re- 
viewing a large number of authorities hO' 
came to this conclusion : 

“ I regard the arrangement, in this case, subs- 
tantially as a set off of decrees, under 0. 21,. 
R. 18, Civil P. C. As such, I regard it as am 
arrangement of a different character, and there- 
fore to be regulated by rules different to those? 
applicable to a bona fide settlement of disputed, 
claims .... Even so regarded however I con- 
sider myself bound by the ruling of Chaudhuri,. 
J., in 1917 Cal 241 (1) to the effect that normally 
set off of two decrees will be allowed notwithr 
standing the solicitor’s lien. 

The learned Judge however qualifies his ruling: 
by admitting an exception where “there aro- 
equities” in favour of the solicitor. 

In a clear case under O. 21, R. 18 it is difficult, 
to see what equities would or could arise. 

1, Bhupendra Nath Bhose v. E.D. Sassoon <fe Co;, 

1917 Cal 241=38 I 0 30=43 Cal 932. 



. Peemstjkhdas V. N. C. Bubal (Costello, J.) Calcutta 169'’ 


1935 

I therefore take the meaning of the learned 
Judge to be this: that the Court will interfore to 
prevent a set-off upon grounds similar to those 
.upon which it interferes in the case of a com- 
promise of disputed clauses, i. e., ‘collusion,* etc. 
In other words, the learned Judge treats set-off 
of decrees and compromise of claims upon the 
same footing. 

I have therefore still to consider the arrange- 
ment in the present case, as if it were a com- 
promise. 

A compromise (if so, it can be called) of this 
nature is in any event very different in degree to 
the compromise of doubtful claims. In the 
former case, the burden of showing that the 
arrangement was intended to defeat the solici- 
tor’s claim is obviously far more easily dis- 
charged. Indeed, in some cases, it might be 
necessary for the parties seeking to set off to 
explain the reason for the course taken.” 

Then comes the final conclusion at 
which Ameer Ali, J., arrived, which is as 
follows : 

“I have carefully considered the circumstances 
of this case and I have on the facts no hesitation 
in coming to the conclusion that the parties in- 
tended so to arrange matters as to defeat the 
solicitor's lien. I am further of opinion, not- 
withstanding observations in some of the au- 
thorities above cited, that I am entitled to come 
to this conclusion without referring the appli- 
cants to a suit.” 

The learned Judge then made the order 
which I have already stated. It is to be 
seen that what the learned Judge deci- 
ded, in effect, was this. The settlement 
arrived at between the parties was in 
the nature of a compromise. The evi- 
dence before him was sufficient to indi- 
cate to his satisfaction that what was 
included in that compromise, if I may 
so put it, was an intention to defeat the 
lien which the plaintiff’s solicitors un- 
doubtedly had; so, in the circumstances, 
it was open to him (the learned Judge) 
to make an order for direct payment. It 
may perhaps be convenient, if Ideal with 
the last point first, namely, the ques- 
tion whether it was proper for the 
learned Judge to make an order upon 
the parties, or either of them, for pay- 
ment direct to the solicitors concerned 
of the amount of costs in regard to 
which they had a lien. That matter was 
dealt with by the present Chief Justice 
in the case of 1920 Cal. 122 (2). The 
head-note of that case says: 

On an application by a solicitor made in a suit 
in which certain costs had been awarded to his 
client against the opposite party, the Court has 
jurisdiction to enforce, in a proper case, the 
solicitor’s lien by making a direct order for pay- 
ment to the solicitor by- the opposite party of 
such costs. 

2. Harnandroy Foolchand v. Gootiram Bhuttar, 

1920 Cal 122=54 I G 691=40 Cal 1070. 


The learned Chief Justice after refer- 
ring to a number of cases said: 

“I am not going to lay down that I shall re- 
quire an attorney, before I enforce his lien, to- 
satisfy me that he has utterly exhausted every 
possibility in order to get payment otherwise. It 
seems to me that this solicitor is quite reason- 
able in coming to the Court to ask that the^ 
Court should allow him to stand in the shoes ofi 
this defendant and to claim this money whiclx* 
the plaintiffs have been ordered to pay. The ori- 
ginal client is dead; there is evidence that his- 
legal representatives are not people of substance;, 
there is definite evidence that they are unable tO' 
pay, and I think it is no abuse at all of the sum- 
mary powers of this Court for this attorney to 
ask for an order which merely puts him in the* 
shoes of his own client so that this sum of money 
which was ordered to be paid in 1916 should at 
least be realized. 

I shall direct that this order be made to far as 
the x)laintiff is concerned, and that the plaintiff 
be ordered to pay those costs to the attorney 
direct.” 

Subsequently, in a case which unfor^ 
tunafcely has not been reported, A. A. O. 
No. 108 of 1930 (3), a judgment was de- 
livered by the present Chief Justice,, 
with the concurrence of Buckland, J., on 
10th March 1931, on the hearing of Ap- 
peal from an Original Order No. 108 of 
1930, where a similar point had arisen- 
In course of the judgment, the learned 
Chief Justice said: 

“Thereupon, the attorney brought the present 
application in the suit against the defendants 
asking that a certain sum should be paid to him 
and the learned Judge has given him an order 
for payment of the sum of Rs. 922*0-6, being the 
balance of the amount of his taxed costs. Whe- 
ther in 1920 Cal. 122 (2), I was right or wrong in 
following the decision of Jenkins, J., in 25 Cal. 
887 (4), is a matter upon which there is a good 
deal of room for doubt, particularly as we have had 
cited to us a decision to the contrary of Sale, J.,. 
in 27 Cal. 269 (5); but as the practice appears at- 
present to be in favour of making these orders- 
and as there does not seem to be any practice by 
which an attorney can come to the Court and 
get a charging order as in England, I am not 
prepared to deviate in this case from the practice* 
which I followed on the previous occasion.” 

It appears therefore that the learned 
Chief Justice was of opinion that it was> 
right for him to hold, as the settled 
practice of this Court, that it is compe- 
tent for a Judge sitting on the original 
side to order direct payment of the costs^ 
to which an attorney is entitled and in. 
respect of which he has a lien. That 
practice can be supported by reference 

3 Durgacharan Das v. Nabinkrishna Das, A A O’ 

No. 108 of 1930. 

4. Khetter Kristo Mitfccr v. Kally Prosunno- 

Ghose, (1898) 25 Cal 887=2 OWN 508. 

5. Ramdoyal Serowgie v. Ramdeo, (1899) 27 Cak 

269=4 OWN 208. 
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to a number of cases in England but I 
•will refer to only one or two of them, 
viz., 2 D. P. C. 119 (6) and 3 H. & C. 
294 (7), where it was held that a Judge 
had power, in the exercise of the equit- 
able interference of the Court, to order 
that the plaintiff or the defendant 
should pay the attorney costs due to 
him. The only other case, which I will 
cite in this connexion, is the case of 4 
Q.B. 163 (8). I would add that I respect- 
fully agree with the learned Chief Jus- 
tice that it is now the settled practice 
of this Court that an order for direct 
payment may, in appropriate cases, be 
made. It appears therefore that assum- 
ing that the learned Judge was right in 
the first two conclusions at which he ar- 
rived, he was entitled to make the order 
which in fact he made. 

We have now to consider whether the 
main conclusions of the learned Judge 
were such that we should support the 
findings at which he arrived. Mr. Isaacs, 
on behalf of the appellant Singhania, 
has argued that it was not open to the 
Court to deal with this matter at all by 
reason of the provisions of O. 21, E. 2 or 
O. 21, R. 18 of the Code. He says that 
the provisions of O 21, R. 2 are plain, 
unequivocal and mandatory, and there- 
fore if the parties came before the Court 
to have an adjustment recorded or to 
have a set-off recorded under the provi- 
sions of O. 21, E. 18, then the Court 
must record the adjustment without re- 
ference to any extraneous considerations. 
Mr. Isaacs has argued that, as the only 
reference in the Code to any attorney’s 
•or solicitor’s lien is by implication in 
O. 8, R. 6, no lien should be recognized 
when there is a question of recording a 
set-off. O. 8, R. 6, sub-R. (l) says: 

Where in a suit for the recovery of money the 
‘defendant claims to set off against the plaintiff’s 
•demand any ascertained sum of money legally 
recoverabls by him from the plaintiff, not exceed- 
ing the pecuniary limits of the jurisdiction of 
the Court and both parties fill the same char- 
acter as they fill in the plaintiffs’ suit, the de- 
fendant may, at the first hearing of the suit, but 
not afterwards unless permitted by the Court, 
present a written statement containing the par- 
ticulars of the debt to be set off. 

Then sub-R. (2) says: 

S. Young V. Readhead, (1H33) 2 D P C 119. 

‘7, Ex parte W. Games: In re Williams v. Lloyed, 

(1864) 3 H & C 294=33 L J Ex 317. 

;8. In re, Sullivan v. Pearson, Ex parte Morrison, 

(1868) 4 Q B 163=9 B & S 960=38 L J Q B 66 

=19 L T 430. 
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“The written statement shall have the sami 
effect as a plaint in a cross suit so as to enabh 
the Court to pronounce a final judgment in res- 
pect both of the original claim and of the set-off; 
bat this shall not affect the lien, upon the am- 
ount decreed, of any pleader in respect of the 
costs payable to him under the decree.” 

The word ‘pleader’ is defined in sub- 
S. (15), S. 2 of the Code as meaning any 
person entitled to appear and plead foi 
another in Court, and includes an advo- 
cate, a vakil and an attorney of a High 
Court. Accordingly, Mr. Isaacs says that 
it is only in the circumstances contem- 
plated by O. 8, R. 6, that an attorney’s 
lien would not be affected. Therefore 
in any other circumstances such as the 
present where there is a settlement bet- 
ween the parties in the nature of a com- 
promise or set-off, it is always open tc 
the parties to make any arrangement 
they choose even though it has the ef- 
feet of prejudicially affecting the lien oi 
an attorney in the case. Speaking foi 
myself, I cannot accept the suggestion 
that that is the state of the law, and in 
my opinion as the Civil Procedure Code 
does not in terms say that thepre exist- 
ing law is to be set aside or repealed, we 
must take it that the Code does not con- 
tain exhaustive general principles of law 
applicable to the question of attorney’s 
lien in the way contended for by Mr, 
IsaJlcs. Sir Dinshaw Mulla in his note 
to 0. 8, E. 6 gives a quotation from the 
case of 10 Bom. 248 (9) in which the 
Chief Justice (Sir Charles Sargent) said, 

” It is to be borne in mind that the solicitor’! 
lien in the High Courts of India is governed 
exclusively by the law as it existed in Englisl 
Courts before the passing of 23 & 24 Vic., C. 127 
by which that lien was very much extended. 
that law the solicitor had a lien for his costs or 
any funds or sum of money recovered for o 
which became payable to, his client in the suit.’ 

I respectfully agree with the observa- 
tions of the learned Chief Justice thai 
the question of the solicitor’s lien ir 
this country is still governed by the re- 
levant principles of English law. There 
fore a matter such as this falls to b( 
decided on the footing of those princi 
pies. In any event, in this particulai 
case, it is to be noted that the partiei 
had not reached the stage where the^ 
were actually before the Court askini 
either that the arrangement between then 
should be recorded as an adjustment un 
der the terms of 0. 21, R. 2 or dealt witl 
as provided for in 0. 21, R. 18 as a “set 
off,” if set-off it was. I,t is true tha 
9. Devkabai v. Jefferson, (1886) 10 Bom 248. 
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they had taken out a summons for such 
purpose, as I have already stafced, but 
before the return of this summons, the 
rsolicitors, Messrs. Bural & Pyne, had 
managed to interpose and bring the 
matter before the Court, upon an appli- 
cation for enforcement of their lien. 
‘Therefore, it seems to me that any argu- 
ment based on the operative effect of 
the provisions of 0. 21 is immaterial in 
the circumstances of the present case. 

Before passing from this aspect of the 
matter that is to say the operative effect 
if any, of 0. 21, Civil P. C., I ought to 
-add that Mr. Isaacs sought to base his 
argument upon the contention that these 
provisions of the Code have in effect 
abrogated the operation of the English 
law as regards solicitors’ lien in cases 
where there is an ‘‘adjustment.” He 
referred to the case of 1 K. B. 399 (10), 
where it was held that, by S. 150, of the 
County Courts Act, 1888, it was open to 
the parties in actions in county Courts 
to enter into an arrangement the involv- 
ing the setting off of cross judgments, 
even though such an arrangement made 
no provision for the solicitors’ costs, and 
had the effect of depriving solicitor 
of one of the parties of the benefit of his 
lien. Bub it is to be observed that, in 
the judgment of that case, Wills, J,, said 
with reference to the jurisdiction given 
to county Courts: 

“ The object was to secure a cheap and speedy 
administration of the law for the benefit of the 
poorer classes and the Court which was estab- 
lished by the Act was called in popular parlance 
'‘the poor man’s Court.’ I am not sure that the 
legislature did not intend to prevent the multi- 
plication of costs in some cases, even though the 
costs which could be properly incurred.” 

The answer to Mr. Isaacs’ argument 
therefore is, that the county Courts in 
England have been given a special juris- 
diction under the provisions of the 
County Courts Act, 1888, which were 
clearly designed to bring about an ex- 
peditious and inexpensive method of 
settling disputes between parties who 
have cross judgments, the one against 
the other. I do not think it right to 
extract any general principle from that 
one English case which would be suflS- 
cient to justify the proposition. that the 
Civil Procedure Code by the provisions 
of 0.21, has pro tanto abrogated thepre- 
vious law w ith regard to solicitor’s lien. 

10. Ward v. Haddrill, (1904) 1 K B 399=78 L J 

K B 277=52 W E 398=90 L T 232. 


Neither can I subscribe to the proposi- 
tion advanced by Mr. Isaacs to the effect 
that the Courts ought not to allow any 
extraneous considerations to enter into 
the matter when the parties appear be- 
fore the Court in proceedings either un- 
der 0. 21, R. 2 or under O. 21, R. 18. In 
my opinion, it cannot be correct to say 
that the law as to solicitor’s lien has 
been altered by the provisions of 0. 21, 
Upon that view of the matter, it fol- 
lows that this case has to be dealt with 
and decided in the light of the princi- 
ples of the English law applicable to a 
solicitor’s lien. Perhaps it would be 
more accurate to say that the matter 
has to be decided in the light of the 
English authorities on this point. As I 
have indicated, in an earlier part of this 
judgment, the learned Judges came to 
various conclusions the last of which 
was upon the question whether it was 
competent for him to make an order for 
direct payment or not. That I have al- 
ready dealt with. The other conclu- 
sions were that the arrangement entered 
into by the parties was in the nature of 
a compromise and the matter must be 
dealt with upon that basis. The learned 
Judge next found that the parties in- 
tended so to arrange matters as to de- 
feat the solicitor’s lien. It is to be ob- 
served that a solicitor has, apart from 
any order of the Court or any statute, a 
lien over any property recovered or pre- 
served and over the proceeds of any 
judgment, that is to say, of any decree 
which is obtained for his client by the 
solicitor’s exertions. That lien is known 
as a particular lien. It relates only to 
the costs incurred in recovering the pro- 
perty or obtaining a judgment for pay- 
ment of money. The right of the soli- 
citor is really in essence a claim to the 
equitable interference of the Court for 
the solicitor’s protection. That was laid 
down nearly a century ago in 12 M. & 
W. 441 (ll) and it was re-stated very 
clearly in 42 Oh D 190 (12) by Stir- 
ling, J. In that case it was said that the 
lien of the solicitor of a plaintiff for the 
costs of an action attaches to money re- 
ceived by the plaintiff even by way of 
compromise where such money is in sub- 
stance the fruit of the action. Stirling, J., 

11. Barker v. St. Quintin, (1844) 12 M & W 441= 

1 D & L 642=13 L J Ex 144. 

12. Boss V. Buxton, (1889) 42 Cli D 190=68 L J 
Oh 442=64. J P 86=38 W R 71=60 L T 630, 
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referred to an earlier case of 1 East 
464 (13) where Lord Kenyon had said: 

“ The convenience, good sense, and justice of 
the thing require that an attorney should have 
the same lien on damages awarded as if they 
were recovered by the judgment of the Court in 
the ordinary course of the cause/* 

That is the fundamental position and 
by virtue of the lien which he has, the 
solicitor has a right to ask for the inter- 
vention of the Court for his protection 
whenever he finds, after recovering and 
preserving the property of his client or 
ifter obtaining judgment for payment of 
bhe money of the client that there is 
j, probability of the client depriving 
him of his costs. At the same time how- 
3ver it is quite clear that the ‘solicitor's 
lien may, in some circumstances, be 
ififected by a compromise between the 
parties and it has been definitely laid 
iown that, as a general rule, the Court 
will not, for the purpose of maintaining 
ihe solicitor's lien, interfere in a com- 
promise which is a bona fide compromise, 
The case of 2 E. & E. 19 (14), cited by 
V[r. Isaacs, is a clear authority for that 
)roposition. The headnote of that case 
s in these terms : 

Ab attorney’s right of lien for his costs, on a 
udgment recovered by his client, is subject to 
he right of the parties to the action to make a 
>ona fide compromise. The result of such com- 
)romise is that the lien is lost. But the lien 
nay prevail against a collusive compromise made 
>y the parties with the express object of defeat- 
ng it. (In this particular case) — the parties to 
ross actions, the plaintiff in each of which had 
htained judgment, bona fide compromised the 
.ctions, after notice to one of them and his 
,ttorney from the attorney of the other not to 
uiO so in prejudice of the latter’s lien on his 
clients’ judgment. 

It was held, in that case, that the 
attorney had no ground for claiming the 
equitable interference of the Court to 
enforce his lien. Therefore if there is 
a genuine bona fide compromise the 
Court will not interfere. That brings 
noe to observe that if the compromise is 
not bona fide but collusive and is entered 
into between the parties specifically for 
the purpose of depriving the solicitor of 
his lien, then the Court will usually 
interfere for the protection of the solici- 
tor and there is no doubt that, in such 
an event, the solicitor may apply for 
payment of the costs by either of the 
parties to the scheme. In 2 E. & E. 19 

13. Ocmerod v. Tate, (1801) 1 East 464. 

14. Brunsdon v. Allard, (1859) 2 E & E 19 = 21 
. L J Q B 806=5 Jur N S 596=7 W R 681. 
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(14), ubi supra, Wightman, L, re^ 
marked: 

“The Court of Exchequer has held, in 12 M. & 
W. 441 (11), that even collusion between th©- 
parties to the suit gives him no right to put in 
force the process of the Court upon a judgment, 

' of his own mere motion and without his cliont’e^ 
consent. Perhaps there may be cases in which, 
if a case of collusion is thoroughly made out, the* 
Court will, in the exercise of an equitable juris- 
diction, interfere in the attorney’s favour. But 
I think that no sufficient evidence of collusion 
exists in the present case. The affidavits do not 
convince me that the object of the arrangement 
between the parties to the suit was to deprive 
the plaintiff’s attorney of his costs ; though, no 
doubt, that was the result of it. The object 
appears to have been to make a bona fide com- 
promise in order to get rid of Allard’s opposition 
to Brunsdon in the insolvent Court.” 

Erie, J., said in the same case that 
each party in an action has been des- 
cribed as dominus litis : 

“Lien,” properly speaking, is a word which 
applies only to a chattel ; “lien upon a judg- 
ment” is a vague and inaccurate expression, and 
the words “equitable lien” are intensely un- 
defined. The attorney’s right however certainly 
goes to this extent, that, if a conspiracy between 
the plaintiff and defendant, to defraud the 
attorney of his costs, is clearly made out, th& 
Court will interfere to prevent it. It is some- 
what difficult to say what would amount to such 
a con'spiraoy ; suffice it to say that here no such 
conspiracy has been shown. 

Another case to which I should refer 
to in this connexion is 2 Oh. 314 (15)^ 
where it was held that the Courts will 
not interfere with a bona fide compro- 
mise, but will interfere where there is 
collusion. It is necessary therefore to 
consider what is meant by “collusion"’ 
in this connexion. The case of 2 0h» 
314 (15) follows the earlier case of 60 
L. J. Q. B. 767 (16), where “collusion,'^ 
for the purpose of deciding whether or 
not a compromise ought to be allowed 
to exclude the solicitor's lien, was de- 
fined, I will take the case of 60 L.J.Q.B. 
767 (16) first. In that case, Lord Den- 
man, who was then Denman, J., said; 

“The m. In question in the case however is whe- 
ther all these circumstances taken together 
enable us to hold that it is brought within the 
meaning of the word “collusion.” If the learned 
Judge at chambers had found that there hadi 
been collusion, there certainly was evidence 
which would have justified him in doing so. The 
only doubt I have is, * * * * what the proper 

finding of fact is for us to arrive at now. The 
point appears to me to be, what is the meaning 
of the word “collusion” in relation to such a 
case as the present ; and the meaning of the 
.word goes no further than to denote an agree- 
i nent between two parties, with the knowledge 

15, In re, Margetson and Jones, (1897) 2 Oh 314 

=66 L J Oh 619=76 L T 805=45 W B 645. 

16. Price v. Crouch, (1891) 60 L J Q B 767. 
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btat they are doing an unfair thing in depriving 
b third party of a right he had. Mr. Gore cited 
bhe judgment of Lord Campbell in 2 E. & E. 19 
[14:) and laid great stress upon this passage : 
“Although an attorney has a lien for his co’sts, 
and, when his client has recovered judgment in 
an action, may apply the fruits of the action in 
payment of the sum which is due to him, that 
4oes not prevent the parties to the action from 
coming to a compromise, the result of which is 
that the attorney loses his lien, provided that 
the arrangement is not a mere juggle between 
the parties, entered into by them to deprive the 
attorney of his costs.” I do not think however 
that Lord Campbell meant to say that, unless 
there was a “mere juggle,” a juggle in a fraudu- 
lent sense, there could be no collusion. 

The other Judges do not go so far.” 

Then, commenting on the jucJgment of 
Wightrnan in 2 E.(<k E.19 (14), ubi supra, 
Lord Denman sairl: 

“Wightrnan, J., hits the point : “Was the 
object of the arrangement to deprive the plain- 
tiff’s attorney of his costs ?” I conclude from 
the language both of Wightinan, J,, and Cromp- 
ton, J., in that case that we are justified in 
holding that in the present case the object of the 
bargain was to defeat the applicant's lien, and 
•so to deprive him of the costs of the work he had 
dune as solicitor to the plaintiff. Upon the facts 
brought before us, I am of opinion that a jury 
would be warranted in saying that there was in 
this transaction an object or purpose to prevent 
the applicant getting his costs.” 

Wills, J. , added these observations : 

“Both the plaintiff and the solicitors for the 
defendant were well aware that a considerable 
«um for costs was due, and their conduct shows 
that they desired to defeat the appUcauUs claim 
tor them. The defendant’s solicitors knew that 
"they could get better terms for their client from 
the plaintiff if he left his solicitor out in the 
cold. This being the motive, I am of opinion 
•that the order at chambers was rightly made, 
and must bo sustained, although upon grounds 
different from those upon which the learned 
Judge decided.” 

From the judgments in this case of 60 
L. J. Q. B, 767 (16), I think we can 
•extract two propositions : first, there is 
collusion, if the agreement is made bet- 
ween the parties and there is knowledge 
of the doing of an unfair thing by depriv- 
ing the solicitor of his costs ; and, se- 
condly, there is collusion if the motive 
underlying the action of the parties is 
to deprive the solicitor of his costs. Now, 
in the case of 2 Ch. 314 (15) above men- 
tioned, the decision in 69 L. J. Q. B. 767 
{16) was followed by Kekewich, J. He 
deals with the matter thus. He first of 
all refers to a dictum of Lindley, L. J., 
in 8 P, D, 144 (17), where Lindley, L. J., 
«aid : 

“There is no rule that the parties may not 
compromise an action without the intervention 
•of their solicitors. They must however do so 
17. The Hope, (1883) 8 P D liT, 


honestly, and not intend to cheat the solicitors 
of their proper charges,” 

Kekewich, J. comments on that and 
says : ^ 

“The word cheat is not a bit too strong; the 
Master of the Rolls also uses it.” 

Then he says: 

“The question is whether I have! bere such 
evidence as satisfied the Court in 60 L J Q B 
767 (16):” 

Then he deals with the evidence and 
comes to the conclusion: 

“I ba/e no dou’)t they did not realise the im- 
propiiety of what they were doing. The case 
seems to me to come within the decision in 60 
L JQB 767 (16).” 

He then deals with the form of the 
order. When one examines all these 
authorities, the position seems to be 
that the conclusion to be drawn from 
them is this: where there is a compro- 
mise, the Court will not interfere unlessi 
the motive or the object or the inten-| 
tion of the parties is that the solicitor 
shall be deprived of his lien. Putting 
the matter in another way, it should 
generally be held that there is ‘‘collu- 
sion,'' if the agreement between the 
parties is made with the knowledge that 
the result will inevitably be to deprive 
the solicitor of his costs which he has 
earned. There is certainly “collusion” 
if the parties enter into an agreement 
knowing and intending that the outcome 
will be that the solicitor is deprived of 
his lien. At the outset of his argument, 
Mr. Isaaces definitely stated that what 
he was intending to argue in this case 
was that the arrangement between the 
parties was not in the nature of a com- 
promise, but was in the nature of a set- 
off. He said that quite plainly, and 
argued that the law applicable to such a 
situation is this: If the parties enter 
into a set-off, it is entirely a matter of 
discretion with the Court whether the 
Court should exercise its right of equit- 
able interference or not. Therefore if 
the learned Judge had found that the 
arrangement between Singhania and 
Didwania, in the present case, was a set- 
off, we should have been obliged to 
enquire whether the learned Judge in 
making the order for payment had exer- 
cised the discretion, which he would 
undoubtedly have, judicially, and in ac- 
cordance with proper principles. That 
aspect of the matter can however be en- 
tirely eliminated for our present purpose 
because later in his argument Mr. Isaacs 
abandoned his contention that the ar- 
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rangemenfc was a set-ofif and argued 
solely on the footing that there was a 
compromise between the parties and not 
a set-ofif. Mr. Isaacs having finally adop- 
pted the attitude that there was a com- 
promise and the learned Judge having 
so found, I do not think that anything 
more need be said as regards the precise 
nature of the transaction. We may take 
it for the purposes of our judgment that 
it was in fact a compromise. It now re- 
mains to be seen whether the learned 
Judge was right in coming to the con- 
clusion that it was a compromise 
which had the element of collusion 
attaching to it, collusion in the sense 
whi(;h I have tried to define. The 
learned Judge expressed a very definite 
view as to the state of mind of the par- 
ties at the time when they entered into 
the arrangement. He said: 

“On the facts, I have no hesitation in coming 
to the conclusion that the parties intended so 
to arrange matters as to defeat the solicitor’s 
lien.” 

The question of the state of mind of 
the parties is, of course, a question of 
fact. Therefore when the learned Judge 
said that he come to the conclusion that 
the parties intended to deprive the soli- 
citor of his costs, that conclusion is a 
finding of fact which ought not to be dis- 
turbed by this Court unless it can be 
demonstrated to our satisfaction that 
there was really no evidence at all on 
which the learned Judge could have so 
found. We must therefore see if there 
was any such evidence. (After consider- 
ing the evidence the judgment preceded) 
The position seems to have been this: 
Hardayal Didwania was impecunious 
and financially involved, even if he was 
not actually an insolvent at the time 
when the arrangement was entered into. 
That fact obviously was well known to 
Singhania, who was his son-in-law. 
Singhania then goes to the solicitor of 
Didwania and attempts to get him to 
settle his claim for costs upon the basis 
of a payment of annas 4 in the rupee. 
Mr. Isaacs argued that that was only an 
incident in the warfare between the 
parties and that what Singhania was 
really trying to do was to buy up Messrs. 
Bural & Pyne's claim against their client 
Didwania in order that, having bought 
up the claim, Singhania might deal 
Didwania a further blow and put pres- 
sure on him by claiming the full amount 
of the solicitor’s bill of costs. 
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In the light of the petition and the^ 
affidavit of Messrs. Bural & Pyno, and 
considering that there are no satisfac- 
tory denials in the affidavit of Prem- 
sukhdas Singhania, I think we ought to 
come to the conclusion that there was* 
ample evidence on which the learned 
Judge could find that the parties were 
acting in * collusion”, in the sense in 
which that term can be used for the 
purpose of deciding whether a compro- 
mise should be allowed to defeat 
the solicitor’s lien or not. I would 
therefore hold that there is no reason* 
why we should set aside the learned 
Judge’s conclusions. In that view of 
the matter, it follows that this appeal 
fails and must be dismissed with costs. 
Lort- Williams, J.— I agree. 

K.S. Appeal dismissed, 
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Mukerji, Ag. C. J. and Guha, J. 

Brojendra Nandan Saha and another 
— Appellants. 

V. 

Nekunja Behari Das and others — Res- 
pondents. 

Appeal No. 64 of 1933, Decided on 
22nd August 1934, from original order 
of Dist. Judge, Birbhum, D/- 15th Nov- 
ember 1932. 

Provincial Insolvency Act (1920), S. 10 — 
‘Debtor’ may be interpreted in plural — Joint 
petition by three brothers for adjudication^ 
is competent. 

The word ‘ debtor ’ used in S. 10 which lays 
down the conditions on which the debtor’s peti- 
tion may be presented may, under the General 
Clauses Act, S. 13, be interpreted in the plural ; 
and if the conditions mentioned in S. 10, Pro^ 
vincial Insolvency Act, aforesaid are satisfied 
there is no other provision in the Act in conse- 
quence of which such a joint petition would not 
be maintainable. Under S. 5 of jhe Act, the^ 
powers and Procedure of the Court, in proceed- 
ings under the Act are to be the same as in the- 
exercise of its original civil jurisdiction. And 
the true test to apply, is to see whether a joint 
petition, treated as a plaint, would be bad for 
multifariousness, that is to say for misjoinder of 
causes of action or of parties. Hence a joint, 
petition by three brothers for adjudication is* 
competent, unless the joint petition treated as a. 
plaint, would be bad for multifariousness : 1921 
Mad 294 ; 1927 Mad 124 and 1925 Bang 36, Bel 
on; 2C LJ 318 and 1920 Cal 964, not Foil 

[P 176 C 2]: 

Bijan Kumar Mukherjee, Sourendra^ 
Kumar Ghose Chaudhury and Mani Lat 
Bhattacharjee — for Appellants. 

Gopendra Nath Das and Hemanta 
Kumar — for Respondents. 
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Judgment. — This is an appeal pre- 
ferred by certain creditors from an order 
adjudicating three persons as insolvents. 
The three persons so adjudicated are 
brothers, who alleged that they had 
been carrying on a business in silk 
which proved a failure involving them 
in a heavy debt to the extent of Ru- 
pees 44,000 odd in consequence of which 
they had been compelled to close the 
businees. The debts were set out in a 
schedule annexed to their petition, and 
it was stated that some of the creditors 
had obtained decrees and that in respect 
of some such decrees some of the pro- 
perties of the three brothers had already 
been attached, while in respect of others 
execution would shortly be applied for. 
Schedules of joint properties, movable 
as well as immovable, and of joint 
claims against some debtors not already 
barred were also appended to the peti- 
tion. 

The substantial point urged in the 
appeal is that a joint petition by the 
three brothers was not maintainable. 
Reliance in this connexion has been 
placed upon the decisions in 2 C. L. J. 
318 (l) and 1920 Cal. 964 (2). The former 
of these decisions was passed when the 
provisions as to insolvency were con- 
tained in the then Code of Civil Proce- 
dure (Act 14 of 1882) and it was held 
that S. 344 of the Code did not contem- 
plate a joint application by several judg- 
ment-debtors to bo adjudged insolvent, 
and that if in execution of a joint decree 
against several persons their joint pro- 
perty was attached and all or some of 
them applied to be declared insolvents, 
each must make a separate application 
under S. 344 of the Code and the case of 
each of them should be tried separately 
from that of the others. The decision 
proceeded upon the view that if a con- 
trary view was adopted there would be 
serious inconvenience in holding the in- 
vestigation and trial. In the latter de- 
cision, the reasons given as aforesaid be- 
ing adopted it was held, under the Pro- 
vincial Insolvency Act (3 of 1907), that 
the said reasons would also apply to the 
case of an application made against se- 
veral joint debtors and that conse- 
quently a declaration of insolvency can- 

1. Sorada Prosad Ukil v. Ram Sukh Chanda, 

(1905) 2 0 L J 318. 

2. Kali Oharan v. Hari Mohan, 1920 Oal 964=68 

I 0 63U 
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not be asked for in one petition against 
several joint debtors. In the said deci- 
sion it was further observed that there 
is no provision in the Provincial Insol- 
vency Act for proceeding, agains two 
or more persons, who are partners, in 
the name of the firm. The decisions 
aforesaid are no longer law in view of 
the fact that the rules framed by this 
Court under S. 79, Provincial Insolvency 
Act (5 of 1920), presuppose a joint peti- 
tion by a partnership or a firm (vide,. 
Rr. 19 to 24). 

The word “ debtor used in S. 10 of 
the Act, which lays down the conditions 
on which the debtor’s petition may be 
presented may, under the General Claus- 
es Act, 10 of 1897), S. 13, be interpreted 
in the plural ; and if the conditions 
mentioned in S. 10 aforesaid are satis- 
fied there is no other provision in the 
Act in consequence of which such a joint 
petition would not be maintainable. 
Under S. 5 of the Act, the powers and 
proceedure of the Court, in proceedings 
under the Act are to be the same as in 
the exercise of its original civil jurisdic- 
tion. And the true test to apply, in oui 
opinion, is to see whether a joint peti- 
tion, treated as a plaint, would be bad 
for multifariousness, that is to say foi 
misjoinder of causes of action or oi 
parties. 

The two decisions on which the ap. 
pellants rely have been dissented from 
in several cases. In 1921 Mad. 294 (3) 
it has been pointed out that the ground 
of inconvenience on which they proceed- 
ed is not so substantial as it would at 
first seem, and it was held that the- 
members of a joint Hindu family can be' 
adjudicated insolvents on a single peti- 
tion by a creditor, if they are liable on 
a joint debt and have been guilty of a 
joint act or acts of insolvency. That 
was a decision under the Act of 1907. 
A later decision of the same Court, 1927 
Mad. 124 (4) which is a decision under 
the present Act, is to the same efifect 
and has perhaps gone further. The 
same view has been taken in the Bur- 
ma High Court in 1925 Rang. 36 (5), 
All these no doubt are cases of a peti- 
tion against several joint debtors. But 

3. Mamayya v. K, K. R. Rice Mill Co., 1921 Mad 

294=63 I C 916=44 Mad 810. 

4. Punniah v. Kermal Firm, 1927 Mad 124=99' 

I C 185=50 Mad 266. 

5. Mung Kin v. Arunachalam Ohetty, 1925 Rang- 

36=84 I 0 968=2 Rang 309. 
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do not see why the same view should ceeding from one bank to the other hV 


not be taken in respect of a petition by 
several joint debtors. We accordingly 
hold that the appellants’ first conten* 
tion should be overruled. 

The other objection urged is that 
there were circumstances saggesting that 
the debts alleged are fictitious and all 
assets have not been disclosed, and from 
these it is argued that the finding of 
tthe Judge that the debtors are not able 
;tp pay their debts should be reversed. 
We find that the learned Judge has 
given very good reasons, supported by 
adequate materials, for holding that a 
prima facie case, which is all that is ne- 
cessary for the order he has made, has not 
been made out. If bad faith or conceal- 
ment of fact is disclosed at a later stage 
:the Act makes ample provisions for 
.dealing with the same. The appeal is 
.dismissed with costs two gold mohurs. 

K.s. Appeal dismissed. 
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S. K. Ghose and Henderson, JJ, 

Oanga Prasad Sinha — Accused — Peti- 
tioner. 

y. 

Brindahan Chandra Das — Complain- 
ant — Opposite Party. 

Criminal Revn. No. 634: of 1934:, Deci- 
ded on 6th December 1934. 

Penal Code (1860), S. 197 — For protection 
under S. 197 act itself must be done in pur- 
suance of public office. 

For protection under S. 197 it ia necessary 
that the act itself must be done in pursuance of 
the public office. 

AVhere the petitioner a Subdi visional Officer of 
the Public Works Department had gone to dis- 
charge some official duty in connexion with ear- 
th words, ho was not still purporting to act in 
the discharge of that duty when he got on the 
boat, lost his temper and assaulted the com- 
plainant and as such his act was not covered 
by S. 197: 1929 Gal 724, Bel. on.; 1929 Mad 659 
and 1931 Cal 646, Dist, [P 176 0 2] 

N. K. Basil and Paresh Lai Shome — 
for Petitioner. 

Syed M. Saadtillah and Serajuddin 
Ahmed — for Opposite party. 

S.*K. Ghose, J. — The petitioner in 
this Rule is a Subdivisional Officer of the 
Public Works Department and he is 
accused in a complaint filed by a P. W. 
D. road mohurir. The complaint is to 
the effect that the accused went to 
supervise the work which was done by 
the complainant on a road. On seeing 
the accused the complainant was pro- 


boat. When the boat reached the bank 
the accused got into the boat and find- 
ing that the western bank had collapsed 
in spite of its having been repaired he 
became enraged and without seeking 
any explanation he remarked ‘Can’t 
you maintain the dhip of the western 
bank” and then he gave to the com- 
plainant two blows on the left knee 
causing injury to the knee. The Magis- 
trate held that the accused was not co- 
vered by the provisions of S. 197, Cri- 
minal P. 0., and directed summons to 
issue under S. 323, I. P. C. Against 
that order the present Rule was obtain- 
ed. It is contended that the petitioner 
being a public servant is covered by 
S. 197, Criminal P. C. Mr. Basu on be- 
half of the petitioner has pointed out 
that S. 197 of the present Code is wider 
in its terms than the corresponding sec- 
tion of the old Code and it is contended 
that, whatever be the offence commit- 
ted by a public servant, so long as he is 
acting in official capacity he is en- 
titled to be protected by this section. In 
his petition of complaint the peti- 
tioner has given his own version of the 
occurrence. But the question must be 
determined with reference to the alle- 
gations in the complaint and the fur- 
ther question is whether at the time of 
the committing of the offence alleged 
against him the petitioner was acting or 
purporting to act in the discharge ot his 
official duty. 

It is strongly contended that all the 
time the petitioner was a Subdivisional 
Officer of the Public Works Department. 
But we think it is going too far to say 
that, although the petitioner had gone 
to discharge some official duty in con- 
nexion with earth works, he was still 
purporting to act in the discharge of 
that duty when he got on the boat, 
lost his temper and assaulted the com- 
plainant. In the cases upon which Mr. 
Basu has relied, for instance in 1929 
Mad. 659 (1) and 1931 Cal. 646 (2), 
the accused were no doubt purport- 
ing to act in the discharge of their offi- 
cial duty and the act complained of 
might be said to have been committed 
in exce ss _ of th eir _ jd u t „ Jj^t h e 

1. Gatigarju v. Venki, 1929 Mad 659=1929 Or 0 

140=118 I 0 102=30 Or L J 861=52 Mad 602. 

2. Sasadhar Acharjya v. Obarles Tegarb, 1931 Oal 

646=1931 Or 0 846=134 I 0 1189=83 Or L J 

83. 
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present case it was no part of the ofB- 
cial dut^J^ of the petitioner to beat the 
complainant. It was not merely an 
abuse of an official act, it was a ditfer- 
act altogether, and I am in agreement 
with the view taken in 1929 Cal. 724 (3), 
[that the act itself must he done in pur- 
suance of the public office. The result 
is that the Rule must be discharged. 

Henderson, J. — I agree. 

Buie discha rged, 

v3. Amaiiafc Ali v. Emperor, 1929 Cal 724=1929 

Cr 0 360=122 I 0 627. 
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Guha and Bartley, JJ. 

Harendra Nath BasaJc and others — 
Defendants 1 to 5 — Appellants. 

V. 

Gopal Chandra Basil Thakur and 
others — Respondents. 

Appeal No. 1532 of 1933, Decided on 
28th November 1934, from appellate 
decree of Addl. Dist. Judge, First Court, 
Dacca, D/- 8th April 1933. 

(a) Execution — Agreement anterior to 
passing of decree cannot be set up in pro** 
ceeciing for execution of decree — But a party 
can restrain by injunction decree-holder from 
executing decree for breach of obligation 
under such anterior agreement —Civil P. C., 
O. 21, R. 2. 

A case of an agreement anterior to the passing 
of a decree could not be allowed to be set up in a 
proceedings for execution of a decree; but there 
cannot bo any bar to a party asking for relief by 
way of an injunction to restrain the decree- 
holder from putting in execution the decree, 
if the decree-holders committed a breach of their 
obligation under an anterior agreement : 1930 
Cal 356, Bel on. [P 178 C 1] 

(b) Estoppel — Decree for rent— Anterior 
agreement not to execute decree proved — 
Execution by decree-holder taken and pay- 
ment made by judgment-debtor to avert sale 
— Subsequent suit by judgment-debtor for 
injunction to restrain decree-holder from 
executing decree held not barred by waiver 
or acqueiscence on part of judgment-debtor 
as payments were made under compulsion 
of law — Execution. 

A decree for rent was passed. An anterior 
agreement before the passing of the decree that 
the decree-holder could not execute the decree 
on certain conditions was also proved. But the 
-decree-holder executed the decree and in order 
to avert the sale, the judgment-debtor made pay- 
ments. Subsequently he sued for injunction 
restraining the decree-holder from executing the 
decree. 

Held : the suit was not barred by estoppel, 
waiver and acqueiscence by his having made the 
payments. The payments were made under 
compulsion of law and involuntary : 40 Cal 
598 (P C) Eel on. [P 179 C 1,2] 

1935 0/23 Sc 24 


Basak and Subodh Cliandra Basak — 
for Appellants. 

Bhupendra Kishor —for Respon- 
dents. 

Siirajit Chandra Lahiri — ior Deputy 
Registrar. 

Judgment. — This is an appeal by 
defendants 1 to 5 in a suit for perman- 
ent injunction in the matter of execution 
of a decree in a suit for rent, (Rent Suit 
No. 2 of 1927, in the First Court of the 
Subordinate Judge at Dacca), on the 
ground that there was a contract bet- 
ween the plaintiff and the contesting 
defendants, before the decree was passed 
in the suit, that the decree was not to 
bo executed against the plaintiff if he 
withdrew from the contest of the suit 
in which the decree was passed; the 
plaintiff’s case before the Court was that 
he did withdraw from contest, and suf- 
fered the decree to be passed in view of 
the contract. The plaintiff set up ano- 
ther agreement between the parties to 
the rent suit, in the nature of adjust- 
ment of the decree which was passed in 
the suit. As indicated already, the 
prayer made by the plaintiff in the suit 
in which the appeal has arisen, was in 
view of the two different agreements 
between the parties concerned, one 
for a permanent injunction, so that the 
decree passed in the suit for rent might 
nob be allowed to be executed against 
him. The claim made by the plaintiff 
in the suit was resisted by the contest- 
ing defendants, the appellants in this 
Court The contract alleged by the 
plaintiff as to arrangement not to execute 
the decree prior to the passing of the 
decree, as also the subsequent adjust- 
ment of the decree were denied; and it 
was asserted by the defendants that 
there was waiver on the part of the 
plaintiff, inasmuch as in the proceedings 
for execution of the decree for rent, the 
plaintiff took time on seven occasions, 
and made payments, waiving fresh sale 
proclamations and admitting service of 
process in execution. On the pleadings 
of the parties, three distinct issues were 
raised for determination in the suit, on 
the points raised before us, in support 
of the appeal : 1. Was there any agree- 
ment that the father of defendants 1 to 
5 would nob execute the decree as against 
the plaintiff ? 2. Has the ante-decretal 

agreement been superseded by any sub- 
sequent adjustment ? 3. Is the suit 
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barred by estoppel, waiver and acquies- 
cence ? 

The Courts below have agreed in de- 
ciding all the above points in favour of 
the plaintiff in the suit. Defendants 1 
to 5 have appealed to this Court. The 
first ground taken in this appeal is that 
the Courts below should have held that 
the decree in the suit for rent having 
been passed against the plaintiff’ and in 
his presence, it was a valid and binding 
decree so far as he was concerned; and 
it was nofc competent to the plaintiff’ so 
long as that decree stands to obtain a 
permanent injunction preventing the 
defendants from executing the decree; 
and reliance was placed on the decision 
in 29 Cal 810 (l) in support of the argu- 
ments advanced in this behalf, in which 
it was laid down that a decree once 
made, it must be taken to be conclusive 
between the parties; an agreement al- 
leged to have been come to between the 
parties before the decree was made 
could not be given effect to. The deci- 
sion aforesaid was given in an appeal to 
this Court arising out of proceedings in 
execution, and as it has been pointed 
out by Rankin, C. J., 1930 Cal 356 (2) 
the decision in 29 Cal 810 (l) mentioned 
above laid down a sound proposition of 
law, inasmuch as a case of an agreement 
anterior to the passing of a decree could 
not be allowed to be set up in a pro- 
ceeding for execution of a decree. There 
was not and there could not however be 
any bar to a party asking for relief by 
way of an injunction to restrain the 
decree-holder from putting in execution 
the decree, if the decree-holders com- 
mitted a breach of their obligation under 
an anterior agreement. This was clearly 
laid down by the learned Chief Justice 
in his judgment in 1930 Cal 356 (2) 
referred to above; and no principle nor 
authority has been cited before us which 
could possibly enable us to consider the 
propriety of the decision in that case. 

In our judgmant. the plaintiff w^as enti- 
tled to bring a suit of the nature which 
is before us now, in which the relief 
prayed was one for an injunction to 
lestrain defendants 1 to 5 from putting 
in execution a decree obtained by them, 
in view of an agreement entered in to by 

1. Benode Lai Pakrashi v. Brojendra Kumar 
Saha, (1902) 29 Cal 810=6 OWN 888. 

2. Bamchandra Dcbnath v. Brojendra Kumar, 
1930 Cal 856=126 I C 266. 
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the parties concerned, anterior to the 
passing of the decree. 

The point next argued in support of 
the appeal is the one relating to the 
adjustment subsequent to the passing of 
the decree for rent, described as a second 
agreement, which must, according to the 
defendants appellants, be taken to have 
superseded the first agreement come to,, 
anterior to the passing of the decree. 
On this part of the case, the Courts- 
below have arrived at findings on evi- 
dence, which is in accordance with the 
case of the contesting defendants in the 
suit, the appellants in this Court. The 
plaintiff, according to the Court below, 
failed to establish the adjustment of the 
decree set up by him; and this decision 
on evidence must be treated as con- 
clusive in the appeal before us. There 
was no adjustment after the decree, or 
any second agreement as set up by the 
plaintiff and there was no question of 
second agreement having superseded the 
agreement anterior to the passing of the 
decree. 

It has to be considered next, whether 
if the anterior agreement was to be al- 
lowed to operate, as it must operate^ 
in favour of the plaintiff in the suit and 
enable him to get the relief he prayed 
for in the suit, namely a perpetual in- 
junction preventing defendants 1 to 5 
from executing the decree for rent,, 
unless there was any legal bar to the. 
same. The anterior agreement has been 
found to have been established on evi- 
dence, by both the Courts below, and 
that agreement was not superseded by 
any subsequent agreement or adjustment 
after decree. On these conclusions the 
plaintiff was entitled to get the relief 
he sought in the suit, unless there was 
any waiver on his part, as indicated by 
the third issue referred to in a previous 
part of this judgment, namely whether 
the suit was barred by estoppel, waiver 
and acquiescence ? The Courts below 
have on the materials before them, come 
to the conclusion on evidence that there 
was no waiver or acquiescence on the 
part of the plaintiff. The question was. 
whether the plaintiff had waived his 
right to bring an action of the present 
description and have a permanent in- 
junction restraining the defendants- 
appellants, as he was alleged to have' 
waived his rights under the agreement, 
anterior to the passing of the decree in 
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the suit for rent, by taking several ad- 
journments and making several payments 
in the course of the proceedings in exe- 
cution of the decree. The tacts that 
adjournments wore taken in the matter 
of the impending sale in execution of 
the decree, and payments were made by 
the plaintiff for averting the sale, are 
not in dispute. There were seven ap- 
plications before the executing Court; 
and in one of them it was expressly 
mentioned that the judgment-debtor did 
not waive his right to establish that the 
decree-holders were not entitled to exe- 
cute the decree against him. On the 
materials before the Court it is not 
possible for us to refuse to accept the 
finding arrived at by the Courts below 
that in the circumstances of the case, 
adjournments were taken and payments 
made under protest and there was there- 
fore no waiver or acquiescence. 

It is to be noticed on the above ques- 
tion of waiver, the decision in 31 Cal 822 
(3) was relied upon on the side of the 
appellant, in support of the position 
that the plaintiff* in the suit, the respon- 
dent in this Court, having successfully 
obtained stay of sale from Court on the 
plea that he would satisfy the decree, 
if time were allowed, and having ap- 
probated the execution proceedings by 
paying the decree-holder a part of the 
debt, and thus inducing him to consent 
to time being granted for the payment 
of the balance, could not be permitted 
by the principle of estoppel to say that 
the decree was incapable of execution 
against him. The decision in 31 Cal 822 
(3) mentioned above, was given by this 
Court on the facts and circumstances in 
that case, in which the principle of 
estoppel by conduct was clearly appli- 
cable in the case before us, we are 
unable to held as a matter of law, that 
there was estoppel operating against the 
plaintiff respondent. In our judgment, 
it further appears’ to be beyond question 
that the payments made by the plaintiff 
in execution proceedings to arrest an 
impending sale were involuntary. They 
were made to prevent sales which would 
otherwise have inevitably taken place, 
and as such payments were made under 
compulsion of law. The payments made 
by the plaintiff-respondent in the course 
of execution proceedings, could not 

3. Oonventry v. Tulsi Prosad Narain Singh* 

(1904) 31 Cal 822=8 OWN 672. 


amount to waiver of his rights in th© 
matter of having the relief now sought 
in the suit in which the appeal ha© 
arisen : (See in this connexion the ob- 
servation of their Lordships of the 
Judicial Committee in 7 Cal 648 (4), 
40 Cal 598 (5). On the question of 
waiver on the part of the plaintiff, as 
raised before us our decision is that the 
findings arrived at on evidence by the 
Courts below must be accepted, and fur- 
ther, that as a matter of law there was 
no waiver of his rights sought to be 
enforced in the present action by virtue 
of payment made by the plaintiff', which 
must be taken to be involuntary, and 
made under compulsion of law. The 
result of the conclusions we have arrived 
at as indicated above, is that the appeal 
fails, and is dismissed with costs, 

K.S. Appeal dismifised. 

4. Doolichand v. Ram Kissen Singh, (ld82) 7 Gal 

648=8 I A 93=4 Sar 24.5 (PC). 

5. Kanhya Lal v. National Bank of India, (1913) 

40 Cal 593=18 I C 949=40 I A 56 (PC). 
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Henderson, J. 

Mati Lal Das and others — Plaintiffs — 
Appellants. 

v. 

Aditya Chandra Das — Defendant — 
Respondent. 

Appeal No. 2008 of 1931, Decided on 
12th June 1934, against decree of Addl. 
Sub-Judge, Jessore, D/- 26th March 
1931. 

(a) Bengal Tenancy Act (1885), Ss. 160 (d) 
and 85 — Under-raiyati created in contraven- 
tion of S. 85 — Occupancy right by custom is 
not protected interest under S. 160 (d). 

Tho right of occupancy existing by custom is 
not a protected interest within the meaning of 
S. IGO (d) when the under-raiyati is created in 
contravention of the provisions of S. 85 : 1932 
Cal 389 and 571, Rel on. [P 180 C 1] 

(b) Practice— New point — Point of law, not 
requiring additional evidence or assumptions 
can be raised in second appeal. 

Where a point is a point of law and it is not 
necessary to take evidence or to make assump- 
tions before the point can be decided, it can be 
raised for the first time in so ond appeal. 

[P 180 0 1] 

Hemendra Ghajidra Sen and Satyen- 
dra Chandra Sen-ior Appellants. 

Joy Gopal Ghose — for Respondent. 

Judgment. This appeal is by the 
plaintiffs. They instituted the suit in 
order to recover khas possession of the 
land after service of notice under S. 167, 
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Ben. Ten. Act. They had purchased a 
certain raiyati interest. The defendant 
is holding an under-raiyati. His case 
was that he had a right of occupancy 
by custom and in tliis he is supported 
by the Kecord of Rights The plaintiffs 
denied the existence of any such custom 
but both the Courts have held that they 
failed to rebut the presumption that the 
Record of Rights was correct. 

Mr. Sen has contended that such a 
right, i. e., a right of occupancy existing 
by custom is not a “protected interest’* 
within the meaning of S. 160 (d), Ben. 
Ten. Act, wRen the under-raiyati wvas 
created in contravention of the provi- 
siorts of S. 85. This contention is sup- 
ported by the decision of Mitter, J., in 
the case reported in 1932 Cal. 389 (l) 
and that decision has been approved by 
a Division Bench in 1932 Cal. 571 (2). 
On behalf of the respondent it is argued 
that this point cannot be taken for the 
first time in this Court. Of course, if it 
wore necessary to take evidence or to 
make assumptions in favour of the ap- 
pellants before the point could be de- 
cided it would not be possible for the 
appellants to raise it here for the first 
time. But the lease itself is already on 
the lecord and it contravenes the provi- 
sions of S. 85. As the point is a point 
of law, it can be taken in this Court. 

The result is that the appeal is al- 
lowed, the decrees of both the lower 
Courts dismissing the plaintiff’s claim 
[or khas possession are set aside and 
they will be given a decree for khas pos- 
session. The appellants will get their 
costs in this Court. As the respondent 
lid not appear in the lower appellate 
Court, there will be no order as to costs 
in that Court. The respondent asks for 
leave to appeal. This is refused. 

B.K. Appeal allowed. 

1. 'Kamini vT Nepal, 1932 Cal 389- 137 1 C G88. 

2. Sonatan Dafadar v. Daulat Ga/i, 1932 Cal 571 

=^141 I 0 702. 
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Mitter and Nasim Ali, JJ. 

Abdul Jalil — Appellant. 

V. 

Asraf Ali and others — Respondents. 

Letters Patent Appeal No. 2 of 1934, 
Decided on 21st August 1934, against 
judgment of Patterson, J., D/- 26th Janu- 
ary 1934. 


Paini Regulation (8 of 1819), S. 8— Pro 
ceedings for realization of arrears of rent 
are not against defaulter personally but are 
against tenures — Notice under regulation 
duly published and sale held — Sale is not in* 
valid merely because defaulter is dead at 
time of sale. 

The proceedings taken under the Patni Regu- 
lation for realization of arrears of Patni rent are 
not taken against the defaulter personally at all 
but are taken against the tenures. Hence where 
the necessary notice as required by the regula- 
tion has been duly published, the sale cannot be 
held invalid merely because at the time when 
the sale was held the defaulter was dead. There 
is no procedure in the Patni Regulation which 
enables the Collector to bring on record the heirs 
of the defaulting patnidar, if he has died in the 
meantime, nor is there any provision in the 
statute which makes it incumbent on the zamin- 
dar to seek out such heirs and to apply to the 
Collector that the sale should bo held after bring- 
ing ilio heirs of the deceased patnidar on the 
record: 19 Cal 703, Doubted. [P 181 C 2] 

Narendra Kumar Das — for Appellant, 

Chandra Sekhar Sen — for Respondents, 

Mitter, J.— This is an appeal under 
S. 15, Letters Patent, against the deci- 
sion of my learned brother, Patterson, J., 
who reversed the decision of the Courts 
below and has dismissed the suit of the 
plaintiff. The plaintiff instituted the 
suit in which this appeal arises for a 
declaration of his alleged taluki title to 
an undivided 2/3rd share of the lands 
described in the schedule to the plaint 
and for recovery of possession of the 
same jointly with defendant 8. There 
was a further prayer in the plaint that 
the sale of the land held under the patni 
regulation on 18bh November 1918 was 
void and did not affect the interest of the 
plaintiff in any way. Amongst the seve- 
ral defendants to the suit defendant 7 
alone contested the suit. It is to be 
noticed that although the sale under the 
regulation took place on 18th November 
1918, the present suit was not instituted 
till nearly ten years after, on 7th Feb- 
ruary 1928. The facts on which this 
suit is based, lie within a narrow com- 
pass. It appears that by reason of the 
arrears in payment of rent, the patni 
taluk in question was sold at a mid year 
sale on 18th November 1918. Notices 
according to the terms of the regulation 
were duly served on 29th October 1918. 
The patnidar died on lOth November 
1918, and the sale which is now impug- 
ned took place on 18th November 1918. 
The ground of the suit is that as the 
heirs of the deceased patnidar were not 
brought on the record and as the Oollec_, 
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tor, held the sale in pursuance of the 
regulation, the proceedings before the 
Collector which culminated in the sale, 
are void and without jurisdiction. It is 
contended that on general principles, 
any proceeding taken against a dead per- 
son is of no edect against those that 
succeed to his estate. This ground did 
prevail with the Courts below which de- 
creed the suit. On appeal to this Court, 
Patterson, J., came to the conclusion 
that the regulation nowhere provides 
that it is incumbent on the zamindar to 
ascertain who are the actual holders of 
any particular patni taluk or to enter 
the names of the actual holders in his 
books, and that all that it does in this 
respect is to -require the zamindar, on 
the fulfilment of certain conditions, to 
register and otherwise give effect to 
alienations of patni taluks on an appli- 
cation being made to him to that end. 
After considering the relevant provisions 
of the regulation, the learned Judge has 
come to the conclusion that as all con- 
ditions precedent to the sale are fulfilled 
prior to the death of the defaulter and 
the zamindar is under no obligation to 
trace out and substitute the heirs of the 
defaulter, the sale was a good one and 
must be allowed to stand. He has ac- 
cordingly dismissed the plaintiff’s suit. 
The present appeal as has been already 
stated, is against this decision. 

Wo are of opinion that the conclusion 
arrived at by Patterson, J., is right. The 
provisions of the patni regulation which 
relate to the service of notices with re- 
gard to sales held under the regulation 
are contained in S. 8 of the Regulation. 
S. 8 says that on the first day of Kartic 
in the middle of the year, the zamindar 
shall be at liberty to present a petition 
to a civil Court of the district and a 
similar one to the Collector, containing 
a specification of any balances that may 
be due to him on account cf the expired 
year from all or any talukdars or other 
holders of an interest of the nature des- 
cribed in Cl. 1, S. 8. The said petition 
containing this specification shall then 
be stuck up in some conspicuous part of 
the cutchery with a notice that if the 
amount claimed be not paid before the 
first Agrahayan, the tenures of the de- 
faulters will on that day be sold by 
public sale in liquidation. In the case 
of a mid-year sale it is further stated 
that either the entire amount due shall 
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be paid or so much of it as shall reduce 
the arrear including any intermediate 
demand lor the month of Kartic, to less 
than one-fourth of the total dem.and of 
the zamindar, according to the kisti- 
bandi, calculated from the commence- 
ment of the year to the last day of 
Kartic. Then it is stated that a notice 
shall be sent by the zamindar to be simi- 
larly published at the cutchery or at the 
principal town or village upon the land 
of the defaulter. The zamindar shall 
be exclusively answerable for the obser- 
vance of the forms above prescribed and 
the notice required to be sent into the 
mofussil shall be served by a single peon 
who shall bring back the receipt of the 
defaulter or of his manager, for the 
same or in the event of inability to pro- 
cure this, the signatures of three sub- 
stantial persons residing in the neigh- 
bourhood, in attestation of the notices 
having been brought and published on| 
the spot. Now it appears clear from 
these provisions with regard to the pub- 
lication of notices that the proceedings 
taken under the patni regulation for 
realization of arrears of patni rent are 
not taken against the defaulter person- 
ally at all but are taken against the^ 
tenures. 

In these circumstances there would bej 
no doubts in this case that the neces- 
sary notice as required by the regulation' 
having been duly published, it seems! 
difficult to hold that the sale is invalidj 
merely because at the time when thej 
sale was held the defaulter was dead.j 
There is no procedure in the patni re-l 
gulation which enables the C'ollector toj 
bring on the record the heirs of the de-i 
faulting patnidar, if he has died in thej 
meantime, nor is there any provision ini 
the statute which makes it incumbenti 
on the zamindar to seek out such heirs 
and to apply to the Collector that the 
sale should be held after bringing the 
heirs of the deceased patnidar on the 
record. In the absence of any such pro- 
vision and having regard to the scheme 
and policy underlying the very stringent 
I^rovisions of the patni sale law which is 
really enacted for the purpose of making 
it possible for the zamindars to pay the 
Government revenue in time, we do not 
think that it can be held that the sale 
held'under the circumstances as in the 
present case was a void or invalid sale. 
We are therefore of opinion that Patter- 
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son, J., came to the right conclusion. 
Our attention has been drawn by the 
learned advocate tor the respondent to 
the case of 19 Cal 703 (l) where one of 
the learned Judges, Tottenham, J., held 
that even if the patnidar had died 
before all the proceedings under the re- 
gulation w^ere taken the sale would not 
by reason of ithat circumstance be in- 
valid. The learned Judge observed at 
p. 717 of the report thus: 

“ Issues 5 and 6 roL^te to the fact that two of 
the recorded patnidars were dead before these 
proceedings under the regulation were taken. We 
think that the fact is immaterial, and that the 
Court below was wrong in holding that the pro- 
ceedings w^erc illegal by reason of their having 
been directed against dead persons; for proceed- 
ings under the patni regulation taken for the 
realiiiation of the patni rent are not taken 
against persons at all, but against the tenure. 
And the zamindar is quite right in setting out 
in his petition and notices the name of the patni 
and the names of the patnidars as recorded in his 
books. The findings therefore of the lower Court 
U]pon these issues cannot avail the plaintiffs.*’ 

This was the opinion of Tottenham, J. 
who was one of the Judges who were 
dealing with the matter. O.M. Ghosh, J., 
did not express any such opinion. It is 
not necessary for the purposes of this 
appeal to express any opinion as to how 
far this decision is correct, in view of 
the provisions contained in S. 8 of the 
Eegulation. S. 8 in para. 2 states: 

“The zamindar shall bo exclusively answerable 
for the observance of the forms above prescribed, 
and the notice required to be sent into the 
mufassil shall be served by a single [ eon who shall 
bring back the receipt of the defaulter, or of his 
manager, for the same.” 

This evidently implies, or at any rate 
refers to, the^case of a»defaulter who is 
alive and not the case of a defaulter who 
is dead. Be that as it may, without ex- 
pressing our final opinion, but as at pre- 
sent inclined, we say that we have some 
doubts as to the soundness of the deci- 
sion of Tottenham, J., in the case refer- 
red to above. The result is that this 
appeal fails and it is dismissed with 
costs. 

Nasim Ali, J. — I agree. 

K.S. Appeal dismissed. 


1. Raj Narain Mitter v. Ananta Lai Mandal, 
(1892) 19 Cal 703. 
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S. K. Ghose and Henderson, JJ. 

Srikisson Beriwalla and another — Ac- 
cused — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Eevn. No. 917 of 193*1, De- 
cided on 19th December 1934. 

Criminal Trial — Stay — Civil and criminal 
proceedings^ — Issues in criminal case likely 
to be included in issues in civil Court and 
possibility of conflict of jurisdiction — Cri- 
minal proceedings should be stayed. 

Where the issues in a criminal case are likely 
to be included in the issues in a civil Court 
which is ripe for bearing and there is a risk of a 
conflict of jurisdiciion, it is better that the cri- 
minal proceedings are stayed. In such a case, 
the mere fact that it is a case of a public prose- 
cution does not decide that the criminal pro- 
ceedings should not be stayed, though it is a 
matter which has to be considered in determin- 
ing the cjuestion of stay: 1920 Cul 624, Applied. 

[P 183 C 2] 

S. N, Baxter ji and Biresivar Chatter jee 
— for Petitioner. 

Khundkar — for the Crown. 

S. K. Ghose, J. — In this Eule the 
question is whether the criminal pro- 
ceedings under Ss 409 and 114, I. P. C., 
pending against the petitioners in the 
Court of the Chief Presidency Magistrate 
of Calcutta should not be quashed or in 
the alternative stayed until the disposal 
of the two civil suits pending in the 
Original Side of this Court. A brief 
history of the circumstances which gave 
rise to the present proceedings may be 
relevant. It appears that there were 
two brothers, Bissessurlal and Matilal 
of whom the latter predeceased the for- 
mer. Subsequently Bisssessurlal died 
leaving a Will in which he appointed 
certain persons including the present two 
petitioners as executors and made vari- 
ous legacies. In 1927 Madan Mohini, the 
widow of Matilal, filed a suit No. 233G 
of 1927 in the High Court against the 
executors alleging that the two brothers 
Matilal and Bissessurlal had separate 
estates. In 1928 Shamsundar, the ad- 
opted son of Bissessurlal filed a suit, 
being Suit No. 236 of 1928, against the 
petitioner No. 1 and Madan Mohini 
claiming a declaration that the Will 
was void. Subsequently on 23rd April 
1929 there w’as a consent decree passed 
in both the suits. As a result of this 
decree a portion of the estate wasalloted 
to charities through the petitioner No. 1 
as trustees with power to appoint other 
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trustee. It next appears that one K. A. 
Desai who was manager of one of the 
trust properties in the Punjab was dis- 
missed by the petitioner No. 1. There- 
upon Desai started various proceedings 
which were at first unsuccessful. In 
September 1933 he filed a complaint in 
the Court of a Magistrate in the Punjab 
making certain allegations against the 
joetitioners. This complaint was even- 
tually referred by the Punjab police to 
the Calcutta Police where the head office 
of the trust is situate. As a result of the 
investigation held by the Calcutta 
police on 23rd August 1934 a challan 
was submitted against the petitioners 
under 8s. 409 and 114, I. P. C., in res- 
pect of various monies belonging to the 
•estate of Bissessurlal deceased. Mean- 
while in 1933 Desai filed a suit against 
the petitioners and others under S. 3, 
Charitable Trust Act, and this suit is 
still pending. In August of the same 
year Desai filed another suit against the 
petitioners and others for accounts and 
other reliefs. Then in 1934 certain per- 
sons with the sanction of the Advocate 
General of Bengal filed a suit being suit 
No. 47 of 1934 against the petitioners 
and others for accounts, removal of 
trustees, and other reliefs. In the same 
year Desai filed an application to be 
added as a party to suit No. 47 of 1934. 
On 19th April 1934 another suit being 
suit No. 737 of 1934 was instituted by 
Shamsundar against the petitioners and 
Madan Mohini for setting aside the con- 
sent decree referred to above. These 
suits are now pending. 

The question in this llule, as I have 
■stated above, is whether in the circum- 
stances it is expedient that the criminal 
prosecution of the petitioners should be 
proceeded with. The Magistrate in his 
explanation simply states that : 

“It is not known bypno whether any connected 
civil suits are pending in the Original Side of 
the High Court.” 

The Eule however is opposed on be- 
half of the Crown. Mr. Khundkar has 
pointed out to us that the plaint in suit 
No. 47 of 1934 is vague in its allegations 
and it does not specifically mention the 
various suras which are stated in the 
challan of the criminal case and that 
•only general allegations of misappropri- 
Atiion are made in the plaint. It is also 
‘Contended that since this prosecution is 
launched by the police ar d not by a 


private party it ought to have precedence 
over the civil litigations. In support of 
this argument reliance is placed on 1929 
Cal. 563 (1), 112 I. C. 477 (2) and 1927 
Mad. 778 (3). Undoubtedly the fact 
that it is a public prosecution and not a 
private one is a matter which has to be 
considered. But that only goes to show 
that the prosecution may be conducted 
in good faith and it -does not carry us 
much further than that. On the other 
hand the important question is whether 
the issues in the criminal case are likely 
to be included in the issues in the civil 
suit and whether in that case there is 
risk of a conflict of jurisdiction, as was 
remarked by Sir Lawrence Jenkins in 
1920 Cal. 624 (4). It is ordinarily un- 
desirable to institute criminal proceed- 
ings until determinatien of civil pro- 
ceedings in which the same issues are 
involved. Apart from the question of 
improper pressure in a case of this sort 
there is the risk that in the criminal 
proceedings there may be an imperfect 
appreciation of the facts which would 
be subjected to a more searching inves- 
tigation in the civil suit. No doubt as 
Mr. Khundkar has pointed out the al- 
legations in the plaint are vague and it 
is also alleged that the plaintiffs are 
unable to furnish full particulars before 
obtaining discovery and inspection of 
the documents. But it is quite clear 
that the items, on which criminal 
charges are sought to be based, apper- 
tain to the estate of the deceased, Bis- 
sessurlal which is also the subject 
matter of the suit. Indeed the allega- 
tions in the challan sufficiently indicate 
that there will have to be an accounting. 
The suit claims many other reliefs; such 
as accounting and removal of the trustee 
which also involve an inquiry into the 
charges of misappropriation. It is said 
that the suits are ripe for hearing and 
we do not appreciate that the ends of 
justice will suffer by postponement of 
the prosecution in the criminal Court. 
On the other hand I have mentioned 
already, in view of the nature of the 

1. Gopal Cliaudra v. Suresli Chandra, 1929 Cal 
563=1929 Cr C 202=121 I C 308. 

2. Jehangir Pestonji Wadia v. Framji Rustomji 
Wadia, (1928) 112 I C 477. 

3. Chitrala Ramiah v. Natu Kula Ramiah, 1927 
Mad 778=104 IC 252=28 Cr L J 812=50 
Mad 839. 

4. J. M. Lucas v. Official Assignee of Bengal, 1920 
Cal 624=56 I C 577=21 Cr L J 481. 
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case there is some risk of a conflict of 
jurisdiction. In these circumstances we 
think the best course will be to direct 
that the criminal proceedings pending 
against the petitioners should be stayed 
until the disposal of suit; No. 47 of 1934 
and Suit No. 737 of 1934 pending in the 
Original Side of this Court. 

The rule is made absolute accordingly. 

Henderson, J.—I agree. 

K.S. Buie made ahsolute. 
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Full Bench 

Derbyshire, C. J., Mqkherji and 
Costello, JJ. 

Bafiqueuddin Ahmad and others — Ac- 
cused. 

V. 

Fj 7 npero ) — Opposite Party. 

Jury Ref. No. 51 of 1934, Decided on 
11th December 1934. 

(a) Criminal P. C. (1898), S. 103 — Search 
lists — Prosecution should prove case with re- 
gard to different terms severally — They 
should separately and consecutively number 
different items of property — Criminal Trial. 

When in a case there are several search lists 
in each of which several items of property are 
mentioned, the prosecution ought to prove their 
case with regard to the difleteut items severally, 
and the different items of property or different 
groups thereof mentioned in a search list ought 
to be separately and consecutively u umbered 
either by letters or figures or by some other dis- 
tinguishing marks and the same numbering 
should be followed while recording the evidence 
of witnesses relating to the searches to which 
those search lists refer. If that procedure is 
adopted there will be no difficulty on tho part of 
the Court in appreciating the evidence that is 
adduced in respect of the searches. [P 187 C 1] 

(b) Criminal Trial — Capital case — Evi- 
dence should be led in sufficient detail and 
with due regard to sequence of events. 

In a capital case, it is important that the 
more important of tho witnesses should be ex- 
amined in such a way as would enable the Court 
to properly appreciate their evidence. The evi- 
dence should be led in sufficient detail and 
with due regard to the sequence of events the 
facts which the witnesses saw or tho acts which 
they did and also the reasons which actuated 
them to do the acts being narrated in an intelli- 
gent fashion. It is only by this means that 
a clear and consistent account of the whole thing 
may be presented before the Judge and Jury. 

[P 187 0 1] 

(c) Evidence Act (1872), Ss. 8 and 27 — 
Joint acts of several persons sought to be 
proved for inference to be drawn from such 
conduct by Court — Evidence should be led 
with some degree of particularity — Principle 
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applies to evidence relevant under S. 27 
also. 

Where joint acts of several persons are sought 
to be proved, in order to ask the Court to draw 
an inference from such conduct, evidence should 
be led with some degree of particularity so that 
it may be possible for the Court to draw the 
necessary inference from the conduct of each one 
of the persons concerned in the act. The princi- 
ple applies not only to evidence relevant under 
S. ‘27 but also to that under B. 8 of the Act: 1932 
Cal 297 and 6 All 509, Rel on. [P 188 C 1] 

(d) Criminal Trial — Retrial should not be 
ordered too lightly. 

In a criminal case retrial should not be 
ordered too lightly and should be avoided, as 
much as possible. A retrial certainly should not 
be ordered where it can be established that there 
is really no evidence to go before a jury, because 
to order a retrial in such circumstances should 
be to put the accused to unnecessary harass- 
ment. [P 188 C 11 

(e) Criminal P. C. (1898), S. 307 (3) — 
High Court has ample power under S. 307 
(3) to order retrial where there has been no 
proper or adequate trial. 

Where a reference is made to tho High Court 
under B 307 (3), it has ample power in a case, 
in which there has been no proper or adequate 
trial, to make an order that the ' accused person 
should be retried* Case law revieiued. 

[P 189 C 2] 

Charu Chunder Biswas, Hari Das 
Gupta, Basanta Kumar Mukherji and 
Nirmal Chunder Chtickerburtij Ac- 
cused. 

Kkundkar and Nirmal Chunder Das 
Gupta — for the Crown. 

Mukherji, J. — The four accused per- 
sons Rafiqueuddin Ahmed, Jyotish Chan- 
dra Ghose, Jatindra Nath Ray and 
Bhengra alias Hasirauddin Mamud were 
tried by the Sessions Judge of Rangpur 
with the aid of a jury. Tho charges on 
which they were tried were for offences 
under Ss. 302 and 392, I. P. C., a charge 
of murder for having caused the death 
of one Gobind Ram Marwari and a 
charge of robbery for having stolen away 
some valuables and cash which were in 
tho possession of the said Gobind Ram 
Marwari in the room in which he w^as 
murdered. The jury at first brought in 
a divided verdict of 5 to 4. The Judge 
thereupon aked them to retire and to 
see if they could be unanimous. They 
retired and after a deliberation for over 
fifteen minutes they came back and said 
that they were still divided, this time 
in the proportion of 6 to 3; six of the 
jurors were of opinion that the case 
against the accused was reasonably 
doubtful so that they should be held 
not guilty and the other three were of 
opinion that all the four accused per- 
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sons were guilty under both the charges 
on which they had been tried. The 
learned Judge, being of opinion that the 
verdict of the majority of the jury was 
unreasonable and that the verdict of the 
minority should be accepted has made 
this reference to this Court under the 
I)rovisions of S. 307, Criminal P. 0. 

For our present purposes it is not 
necessary to recapitulate the facts of 
the case; they will bejound set out in 
sufficient detail in the learned Judge’s 
charge to the jury, and a summary 
thereof is also to be found in his letter 
of reference addressed to this Court. It 
will be enough to state for the purpose 
of the present case that the evidence 
adduced on behalf of the prosecution, in 
order to establish the charges against 
the accused persons, roughly speaking, 
falls under three heads: first, the con- 
fessions which were made by the four 
accused persons but were subsequently 
retracted by them; second, the produc- 
tion of some articles, which were al- 
leged to be the proceeds of the crime, at 
different times and from different places, 
by the accused persons severally with 
the exception of one occasion when 
some articles are said to have been pro- 
duced by two of them jointly; and third, 
the identity of foot-prints of three of 
the accused persons found in the room 
in which the crime was committed. 
After we had heard the arguments ad- 
dressed to us on behalf of the Crown 
and while the case on behalf of two of 
the accused persons was being argued 
before us by Mr. Biswas wdio was ap- 
pearing on their behalf, it became ap- 
parent to us that upon the present 
state of the record it would not be pos- 
sible for us to deal with the case on its 
merits with any degree of confidence. 
The difficulty that we felt arose out of 
certain defects which were noticed in 
the manner in which the evidence was 
recorded by the learned Judge and also 
in consequence of the mode that was 
adopted on behalf of the prosecution in 
the matter of leading the evidence that 
was being adduced in support of the 
charges. As regards the manner in 
which the evidence has been recorded 
I propose to say a few words in order to 
explain the nature of the difficulty that 
we have experienced. The prosecution 
case is that the four accused persons, 
on one occasion two of them jointly 
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and on other occasions some one of 
them severally took the police to 
certain places and produced some 
of the articles which according ta 
the prosecution, were in the posses- 
sion of the deceased Gobind Ram Mar- 
wari. 

The searches, in the course of which 
these articles were produced, are evi- 
denced by a number of search lists, out 
of which it will be sufficient to refer liere 
to four, namely, Exs. 10, 11, 12 and 13. 
Ex. 10 is a search list relating to the* 
production by Jatin and Jyotish of cer- 
tain articles on 17bh May 1934 at 8 p. m. 
I may state here that the occurrence* 
which forms the subject matter of this 
case is alleged to have taken place at 
about 11 p. m. on the night of 16th May 
1934. Ex. 11 refers to the production 
of articles by Bhengra on 17bh May 1934 
at 9-30 p. m. Ex. 13 describes the pro- 
duction of articles by Rafiqueuddin on 
the same night at 10 or 10-30 p. m. and 
Ex, 12 relates to the production by Jatin 
of certain articles on the morning of 
18bh May 1934 between 7 and 8 a. m. 
Evidence relating to these productions- 
was given by the Sub-Inspector of police 
who conducted the searches and was- 
examined as witness 22 on behalf of 
the prosecution. The search witnesses 
examined in connexion with these 
searches are witness 5, Mahatabuddin 
Chaudhury ; witness 6, Fazal Karim. 
Chaudhury; and witness 7, Moulvi Busir- 
ulla Ahamed. The Sub-Inspector having 
conducted the searches gave an account 
of the different searches that he had 
held and of the different articles that 
were produced by the accused persons in 
the course of those searches. I propose 
to quote here a portion of his deposition 
as recorded. I quote from p. 28 of the 
paper- book. He said this: 

‘*At 4-30 p. m. I arrested Jotiu and Jjotisb 
who were iii the cycle shop of Jyotish. 1 took 
them to the thana. I arrested Rafiq and 
Bhengra about 7-30 p. m. Jyotish and Jotin led 
us to a spot under the mango tree. Jyotish 
pointed out a spot. Some articles were dug up 
in the presence of witnesses. I made a list of 
them attested by witnesses. Proves Ex. 10. 
Then Bhengra took us to a dried pond; from 
inside the cavity he produced some ornaments 
and cash. I made out a search list which the 
witnesses attested. Proves Ex. 11. Then Rafiq 
took us to a garden near his house and produced 
one kherua bag. I prepared a search list which 
was attested by witnesses. Proves Ex. 13. 
18th morning Jotin took us to a dried tank; he 
produced some purses and an empty tin. Proves 
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Exhibit. (The number of the Exhibits is left 
blank, but there is little doubt upon the other 
-evidence that we have that it is Ex. 12). Jotin 
took us to the house of Debi Barman where he 
lived. Prom inside a suit case he produced 
notes valued Rs. 175. He made over a lungi to 
me. Proves Kxs. G"28.” 

It will be seen that from this evidence 
it is not possible to ascertaijn which o£ 
the aforesaid exhibits were recovered in 
the course of which of the searches. The 
articles which correspond to these exhi- 
bits will be found described in a list 
that was prepared in the Court of Ses- 
sion and is printed at p. 46 of the 
paper-book, of the three searches wit- 
nesses to whom reference has been made 
above, witness 7, Mr. Basirullah Ahmad, 
has given very general evidence relating 
to all the searches: he has not referred 
to the articles that were produced in 
the course of the searches-^at least he 
has not tried to identify them: but the 
other two witnesses, namely, No. 5, 
Mahatabuddin Chaudhury, and No. 6, 
Fazal Karim Chaudhury, are very im- 
portant. When one proceeds to examine 
the evidence of Mahatabuddin Chau- 
dhury as recorded one finds that after 
speaking about the preparation of the 
lists — Exs. 10, 11 and 12 and also speak- 
ing about the production of articles by 
Eafiquddin, the witness does not refer to 
Ex. 13, although he purports to have 
been a witness to the search that was 
held in connexion with the production 
of articles by Eafiquddin, and proves 
only Exs. 6 to 24. It is very difficult 
for one to understand why, if he was 
speaking about the production of the 
articles in the course of the searches 
that he was speaking to, he would not 
refer either to Ex. 13 or to any of the 
■other articles produced in the searches 
excepting articles Exs. 6 to 24. An 
-examination of the evidence of P. W. 6, 
Fazal Karim Chaudhury, discloses a still 
greater confusion. At p. 16 of the paper- 
book ho says: 

“The Daroga made a list of the articles found 
— Proves Ex. 10 — and took the articles into cus- 
tody. Identifies G and 14.” 

In the lists on p. 46, Exs. 6 to 14 are 
described in this way: 

“Nitna (khutis containing articles written in 
the search lists, Exs. B to 12 as in lower Court’s 
•exhibits.”) 

The record has been made with re- 
ference to exhibits which according to 
tho said list were articles found not only 
in the course of the search evidenced by 


Ex. TO but in the course of searches to 
which Exs. 8 to 12 of the lower CourPs 
exhibits correspond. This clearly is a 
confusion which ought to have been 
cleared up in the course of the trial. 
Furthermore I find that when the wit- 
ness was speaking about Exs. 11 and 13, 
the record that has been made of his 
evidence in connexion with Ex. 11 is 
‘ Proves Ex. 11 and identifies Exs. IS- 
IS'*; and with regard to Ex. 13 it has 
l)een recorded, “Proves Ex. 13 and Ex. 
18-24.” Ex. 18 therefore is an article 
which is found in the record of the evi- 
dence of this witness as referring to the 
search list Ex. 11 as also to the search 
list Ex. 13. This again is imposible. 

Turning to the evidence of identifica- 
tion in respect of the articles it may be 
observed that considerable difficulty has 
been felt because there is nothing to 
indicate which particular item of the 
exhibits mentioned in the list at p. 46 
corresponds to which particular item in 
a search list. To take one instance; if 
the evidence of Nella Mamud (P. W. 8) 
is referred to it will be found on p. 18 
that he says that he kept two khilla 
balas or paunchis and two murkunies as 
security and tho record states that these 
are Ex. 8, Ex. 23 as well as Ex. 22. Ee- 
ferring now to the list on p. 46 one finds 
that Ex. 8 and Ex. 23 are khila balas 
and Ex 22 is a pair of gold murkunies. 
If one turns to the search lists in con- 
nexion with the searches in the course 
of which these articles were recovered 
one finds that in Ex. 10 ‘a bangle’ is 
mentioned and in Ex. 13 ‘a silver bangle 
with a clip’ is mentioned. If the evi- 
dence which this witness has given as 
regards identification of these khila 
balas has to be considered as satisfac- 
tory, then one will have to assume 
that in respect of two items of articles 
which form a pair one can properly be 
described as *a bangle’ and the other as 
‘a bangle with a clip.’ It is not for the 
Court to be placed in such a situation 
that it will have to make such an as- 
sumption for the purpose of connecting 
the accused with the crime upon the 
evidence of identification which is given 
in this way. Pour persons having stood 
their trial together, it is reasonable to 
expect that evidence should be given and 
recorded in such a way that it would be 
possible for each one of them to know 
what the allegation of the prosecution is 
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as regards the articles that each of them 
has produced and how the prosecution 
has sought to prove that those articles 
have been identified as being articles 
belonging to or in the possession of the 
[deceased at the time the crime was 
icommitted. When in a case of this 
nature there are several search lists in 
each of which several items of property 
are mentioned the prosecution ought to 
prove their case with regard to the 
different items severally, and the differ- 
ent items of property or different groups 
thereof mentioned in a search list ought 
to be separately and consecutively num- 
bered either hy letters or figures or by 
Isome other distinguishing marks and the 
'same numbering should be followed 
Iwhile recording the evidence of wit 
inesses relating to the searches to which 
jthose search lists refer. If that pro- 
iced ure is adopted there will bo no diffi- 
culty on the part of the Court in ap- 
preciating the evidence that is adduced 
in respect of the searches. 

As regards the mode of loading evi- 
dence that was adopted in this case f 
shall now say a few words, because in 
this respect also some important defects 
have been noticed by us. In a capital 
case of this description it is important 
that the more important of the wit- 
nesses should be examined in such a way 
as would enable the Court to properly 
appreciate their evidence. The evidence 
should bo led in sufficient detail and 
with due regard to the sequence of 
events, the facts which the witnesses 
saw or the acts whieh they did and also 
the reasons which actuated them to do 
the acts being narrated in an intelligent 
fashion. And it is only by this means 
that a clear and consistent account of 
the whole. thing may be presented before 
the Judge and the jury. What I notice 
is that with respect to some of the more 
important witnesses in this case, who 
should have been examined in much 
fuller detail, the minimum of evidence 
that would in law be sufficient to estab- 
lish the charges was adduced on liehalf 
of the prosecution, leaving it to the 
defence to find out by cross-examination 
other facts and circumstances which 
would either go to support or to destroy 
the evidence which the witnesses gave. 
I wish to refer here to one instance and 
one instance only; but in doing so I wish 
to guard myself against being under- 


stood as indicating either that I consider 
the point to be of no importance from 
the point of view of the defence or 
that it is a point which is fatal to the 
prosecution. Two of these witnesses, 
namely witness 5, Mahatabuddin Chau- 
dhury and witness 6, Fazal Karim Ohau- 
dhury, were certainly important wit- 
nesses and their evidence is that al- 
though they w^ere residents of places 
somewhat distant from the place where 
the thana was they came to the thana 
in the early morning of 17th May 1934 
and remained with the Police Inspector 
for a considerable time. The prosecu- 
tion thought that it was sufficient for 
them to have from each of these wit- 
nesses a bare statement that he came to 
the thana early in the morning of that 
day and it was left to the defence to 
find out why or for what reason the said 
witnesses thought it necessary to come 
to the thana at all. Such statements, 
devoid of circumstantial details, if pres- 
ented before the Court, are of little avail 
so far as the question of drawing any in- 
ference from them is concerned, and can 
afford but little help to the Court in 
judging their truth or otherwise. The 
witnesses, at least the more important 
witnesses in a case of this nature, should 
bo examined in much greater detail. 

Nextly, as regards the production of 
articles, the evidence is relevant as evi- 
dence of conduct under S. 8, Evidence 
Act. Under that section statements 
accompanying or explaining conduct are 
also relevant as part of the conduct 
itself. What we have on the record, so 
far as the prosecution witnesses exam- 
ined on this point are concerned, is only 
the fact that the articles were pointed 
out by the accused persons. If there 
was any statement made by an accused 
person at the time of the production or 
just before the production of the articles 
then this statement may very well go in 
as part of the conduct under the provi- 
sions of S. 8, Evidence Act. So far as 
the evidence cf conduct as adduced in 
this case is concerned no attention seems 
to have been paid to this matter and 
the result is that the evidence is in 
one sense incomplete and imperfect. 
Lastly, I should also refer to one other 
matter, and that is this. There is one 
instance in which two of the accused 
persons are said to have jointly produced 
some of the articles. In leading evi' 
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dence with regard to this part of the 
case no attention seems to have been 
paid to the salutary principle laid down 
by Straight, J., of the Allahabad High 
Court in 6 All. 509 (l), a principle which 
has been reiterated by this Court so 
recently as in 1932 Cal. 297 (2), namely 
that where joint acts of several persons 
are sought to be proved in order to ask 
the Court to draw an inference from 
such conduct, evidence should be led 
with some degree of particularity so that 
it may be possible for the Court to draw 
the necessary inference from the con- 
duct of each one of the persons con- 
cerned in the act. The principle applies 
not only to evidence relevant under 
S. 27 but also to that under S. 8, Evi- 
dence Act. 

Upon this state of the record we have 
seriously considered the course which 
ought to be adopted with regard to this 
case. We are aware that retrial in a 
criminal case should not be ordered too 
liglitly and should be avoided as much 
cis possible. A retrial certainly should 
not be ordered whero it can he estab- 
lished that there is really no evidence 
bo go before a jury, because to order a 
retrial in such circumstances would be 
bo pub the accused to unnecessary 
harassment. That, however cannot bo 
said to be the position here. We are 
also aware that in a re-trial there is 
always a danger of the prosecution try- 
ing to fill up the gaps in the evidence 
that has been adduced; but this difficulty 
may very well be overcome if the Judge 
who presides at the trial is astute enough 
and if the jury are properly directed. 
Having regard to the importance of the 
case and the gravity of the crime, we 
think we ought to order a retiial in this 
case if we have got the power to make 
such order. 

The question then arises as to whether 
in a case under S. 307, Criminal P. C., it 
is within the power of this Court to 
make an order for retrial. This ques- 
tion has been argued by Mr. Biswas ap- 
pearing on behalf of two of the accused 
persons and it is necessary that we 
should express our view on it. The argu- 
me nt that has been addressed to us, as 

1. Queen Empress v. Babu Lai, (1884) G All 609 

=1884 AWN 229 (FB). 

2. Durlav Namasudra V. Emperor, 1932 Cal 297 

= 1932 Cr 0 266=138 I C 116=33 Cr L J 546 

=59 Cal 1040. 
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I understand it, is this that although 
the High Court in a reference under 
S. 307, Criminal P. C., can exercise the 
powers which are conferred upon a 
Court of appeal and which may ordi- 
narily be exercised by a Court deal- 
ing with an appeal, the exorcise of 
such powers is subject to the condition 
that it is the High Court which has got 
to pass the final order of acquittal or 
conviction; in other words, it is argued 
that although this Court sitting on a 
reference under S. 307, Criminal P. C., 
may make orders such as are contem- 
plated by S. 426 as regards the release of 
an accused person on bail or under 
S. 428 as regards the calling for further 
evidence and so on, it is not compe- 
tent to make any order which would be 
inconsistent with its function as a 
Court of appeal which has got the duty 
to discharge of either convicting or ac- 
quitting an accused person. This as I 
understand it, is the argument that has 
been put forward by Mr. Biswas in this 
connexion. 

Now in support of this argument a 
good deal of reliance has been placed 
upon the expression “and subject there- 
to” which appears in sub-S. (3) of the 
section and special reliance has been 
placed upon two words ' appearing in it, 
namely the word “and” and also the 
word “shall.” Some difficulty no doubt 
is felt by I'eason of the use of the words 
to which Mr. Biswas has thus referred^ 
because the use of the words may be 
taken as suggesting that the provision 
which follows them is a mandatory pro- 
vision. But his argument if accepted, 
would amount to this that the words 
“subject thereto” should be read as be- 
ing equivalent to the expression sub- 
ject nevertheless to the provision that.” 
The sub-section may be divided for the 
purposes of the present argument into 
two portions — the first portion saying 
“the High Court may exercise any of 
the powers which it may exercise on an 
appeal,” and the second portion saying 
*‘it shall, after considering the entire 
evidence” and after giving due weight 
to the opinions of the Sessions “Judge 
and the jury, acquit or convict such ac- 
cused ;” and these two portions 

are joined together by the expression 
“and subject thereto.” As I have said^ 
to adopt this argument would be to re- 
gard the expression “and subject there- 
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to” as being equivalent to the expres- 
sion ‘*and subject nevertheless to the 
provision that;” in other words, the 
first portion of the snb-section to which 
I have referred would have to be treated 
as being subject to the second portion — 
the dominating portion which directs, 
according to the argument, that what- 
ever powers a Court of appeal may exer- 
cise in matter under S. 307, Criminal 
P. C., it will eventually have to pass an 
order of conviction or acquittal. 

I do not think that this argument is 
well founded. There is I admit, a cer- 
tain amount of difficulty in construing 
this sub-section, having regard to the 
words that have been used. The diffi- 
culty has been created by piecemeal 
amendments which S. 307, Criminal 
P. C., has several times undergone, since 
its original enactment, to meet difficul- 
ties pointed out from time to time. 
There are certainly some difficulties: one 
of them, for instance is that although 
the word any” is used there are powers 
which a Court of appealipossesses under 
S. 423 but which cannot possibly be 
exercised by a Court sitting on a 
reference under S. 307, e. g. the power 
to order a commitment: again Cls. 
(a) and (b), S. 423 apeak of ‘*con- 
viction,” ‘‘acquittal” and “finding and 
sentence” expressions which are wholly 
inapposite to a case under S. 307. But 
notwithstanding all these difficulties, 
to give effect to the sub-section taken 
as a whole one is forced to the conclu- 
sion that the second part of the sub- 
section is more or less redundant and 
that the first part of the sub-section 
contains the governing provision under 
which the High Court is to act in a 
reference under S. 307. 

It appears that S. 307 first came into 
the statute both as S. 263, Act 10 of 
1872. Under that section there were 
cases in which it was held that the High 
Court was not competent to make an 
order for retrial. Later on, the sub- 
section in its present form, or at least 
in its present form so far as this parti- 
cular matter is concerned, came into 
being by the enactment of Act 13 of 
1896. In 1899 Sir Arthur Collins, 0. J., 
and Benson, J., in 22 Mad. 15 (3) at 
p. 18 referring to the amendment made 
by Act 13 of 1896 observed thus : 

3. Queen-Empress v, Anga Valayan, (1899) 22 

Mad 15. ^ 


“We might, no doubt order a new trial by the 
Sessions Judge for the offence under S. 396, bub 
that would bo attended with obvious incon- 
veniences.’* 

So that in the opinion of the learned 
Judges in that case a retrial could be 
ordered under the provisions of sub- 
S. (3), S. 307, Criminal P. C., as it then 
stood. Since then there has been, as 
I understand, no case in which the 
power to retrial has been disputed : and 
on the other hand orders of retrial have 
been freely and frequently made by 
this Court while dealing with references 
under S. 307 of the Code. Some of the 
instances in which such a retrial has 
been ordered will be found in the fol- 
lowing cases : 1918 Cal. 237 (4). — This 

was a case in which there was a mis- 
joinder of charges in the course of the 
trial that had been held. 1921 Cal. 631 
(5). — In this case the trial was vitiated 
by misconduct on the part of the jury. 
1923 Cal. 453 (6). — In this case a retrial 
was ordered upon a new charge which 
the High Court thought should have 
been framed upon the evidence that had 
been adduced. — 1925 Cal. 575 (7). The 
trial in this case was held in contraven- 
tion of the provisions of Ss. 342 and 
364, Criminal P. C. 

Coming to more recent times there 
have been quite a number of cases, not 
reported, in which orders for retrial have 
been passed from time to time by diffe- 
rent Division Benches of this Court. I 
am not suggesting for a moment that 
because the point was not taken in any 
of the cases before now the point has 
not to be considered, hut on a question 
of construction of a statute the fact that 
it has been interpreted by the Court in 
a particular way for a sufficient length 
of time is relevant. I am of opinion 
that under sub-S. (3), S. 307 the High 
Court has ample power in a case, in 
which there has been no proper or ade- 
quate trial, to make an order that the 
accused persons should be retried. 

On all these considerations I hold that 
the reference should be accepted in part, 
that the verdict of the jury in this case 

4. Emporor v. Rajendra Ray, 1918 Cal 237 = 47 
I G 64=19 Cl' L J 863. 

5. Emperor v. Nazir Ali Beg, 1921 Cal 631 = 62 
I C 334=22 Cr L J 510. 

6. Emperor v. Profulla Kumar Mazumdar, 1923 
Cal 453=74 I C 267 = 24 Cr L J 763 = 50 Cal 

41. ✓ 

7. Emperor v. Nani Mandal, 1925 Cal 575 = 86 
I C 345=26 Cr L J 761=52 Cal 403. 
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should be set aside and that the case 
should be sent back to be retried upon 
charges under Ss. 302 and 392, I. P. C. 
Having regard to the circumstances of 
the case such retrial should be held by 
some Judge other than the Sessions 
Judge, preferably by an additional Judge 
to be deputed for the purpose. If the 
deputation of an Additional Judge for 
this purpose cannot be conveniently 
arranged for, the retrial should be held 
by the Sessions Judge of Dinajpore. 

Derbyshire, C. J. — I agree. 

Costello, J. — I agree. 

K.S. Order accordingly, 
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Mqkeiui, Ag. C. j. and S. K. Ghose, J. 

Panmall Creditor No. 14 — Ap- 

pellant. 

V. 

Mr. J. Macleod — Eespondent. 

Appeal No. 494 of 1933, Decided on 
2nd August 1934, from original order 
of Dist. Judge, Chittagong, D/- 14th 
November 1933. 

(a) Provincial Insolvency Act (1920), S. 54 
— No formal application under S. 54 — But 
all parties having notice and evidence fully 
gone into and order under S. 54 — Proceed- 
ings need not be quashed. 

Where there istno formal application under 
S. 51 although all the parties have notice and 
evidence is fully gone into and Court passes an 
order under S. 54, the proceedings need not be 
quashed on»the ground. [P 191 C 2] 

(b) Provincial Insolvency Act (1920), S. 54 
— Payment to creditor shortly before ap- 
plication for insolvency shows intention of 
undue preference. 

Payment made very shortly before applica- 
tion for insolvency is filed would show that un- 
due preference is intended. [P 192 0 1] 

H. D. Bose and Jogesh Chandra Sinha 
— for Appellant. 

A. K. Boy and Chandra Sekhar Sen — 
for Eespondent. 

S. K. Ghose, J. — The question in- 
volved in this appeal has been already 
before this Court on two different occa- 
sions and it arises out of a proceeding 
in insolvency. The insolvent is one 
Maganmal who used to do business in 
the name of a firm styled Mohan Lai 
Maganmal. Another firm called Panna 
Ghand Jetmall, which is alleged to have 
been owned by Daimull and Panmull, 
used to do business as commission agents 
for Maganmal. This firm existed down 
to 1930 when it was wound up. In 1928 
Daimull is said to have retired and 
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Panmull, who is the creditor No. 14 in 
the insolvency proceeding and now the 
appellant before us, started business 
under the name of Panmull Jesraj. 
This firm took up business as com- 
mission agents for Maganmal in suc- 
cession to the other firm of Panna 
Ghand Jetmull. Maganmal used to take 
out insurance policy for about Es. 50,000 
and by arrangement the creditor firm 
used to keep the policy and pay the 
premium. On 31st August 1931 the 
shop of Maganmull at. Chittagong was 
looted. 

He made a claim on the Insur- 
ance Company who gave him a cheque 
for Es. 49,638-10-0 and the latter en- 
dorsed it over to creditor No. 14. The 
latter got it caused on 2nd December 
1931. On 7th January 1932 the debtor 
filed his petition for insolvency and 
therein he mentioned Panmal Jesraj as 
creditor No. 14 in respect of an amount 
of Es. 42,000 and he also mentioned in 
the list of his own properties item 6. 
the amount of the aforesaid cheque with 
Panmal Jesraj. On the application of 
some of the other creditors the Dis- 
trict Judge on 11th April 1932 ordered 
that creditor No. 14 should surrender 
the amount of the cheque or furnish 
security for tho whole amount. There- 
upon creditor No. 14 appealed to the 
High Court which by its order dated 
8th July 1932 set aside the order of the 
District Judge as being premature. On 
13th September 1932 Maganmal was 
adjudged to be insolvent and on the 
same date one Mr. Muir, Manager of the 
local branch of the National Bank (and 
after him his successor Mr. Macleod), 
was appointed receiver. It may be stated 
here that the creditor No. 14 was all along 
claiming the bulk of the amount of the 
cheque as bring due to his firm as arising 
out of the business transaction with the 
insolvent. His case was that the firm 
of Panmall Jesraj had taken over the 
dues of the older firm of Panmall 
Jetmal, that he was a secured creditor, 
and that on about 2nd December 1931 
the dues of creditor No. 14 from the in- 
solvent amounted to Es. 44,539-12-3. 
The receiver made certain enquiries and 
on 20th October he submitted a report in 
the course of which he stated as fol- 
lows: 

“Prom the evedence of the above witnesses 
I am satisfied that the claim of creditor No. 14 
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that be is a secured creditor, is not convincing. 
I therefore recommend that he should bo 
directed to deposit the amoun t with me within 
a fortnight or he should be asked to furnish 
sufficient security to the satisfaction of the 
Court.’' 

On 17th November 1932 the District 
Judge made an order to the effect that 
the creditor No. 14 should deposit the 
whole amount in Court or furnish suffi- 
cient security within a certain time, on 
failure of which the amount would be 
realised by distress. Thereupon the 
creditor No. 14 again appealed to the 
High Court and this was disposed of by 
Mitter and M. C. Ghose, JJ., by their 
order dated 26th January 1933, by which 
they set aside the order of the District 
Judge and directed him to proceed with 
the case in the light of the observations 
contained in the judgment. Thereupon 
the matter went back to the learned 
Judge and the proceedings continued. 
On 28th March 1933 the receiver re- 
ported that about Es. 7,000 was due to 
creditor No. 14 and he recommended 
that the balance must be brought to 
Court and also that creditor No. 14 was 
not entitled to the dues of the firm of 
Panmall Jetraall. On 8th May 1933 a 
second report, practically to the same 
efiect with certain variations, was re- 
ceived from the receiver. Before the 
District Judge evidence was gone into 
and on 14th November 1933 the learned 
Judge made the order against which 
creditor No. 14 has preferred this ap- 
peal. 

It is contended by the learned coun- 
sel for the appellant that, although the 
order of the learned Judge is in the 
nature of an order under 8. 54, Provin- 
cial Insolvency Act, there is no founda- 
tion laid for it by a petition from the 
receiver as prescribed by 8. 54 (A) of 
the Act. It was open to creditor No. 14 
to take this point in the appeal which 
was preferred against the order of the 
District Judge of date I7th November 
1932 by which the creditor was directed 
to deposit the amount in Court or to 
furnish security. That order was the 
result of a report of the receiver con- 
taining a recommendation that the 
creditor should be directed to deposit 
the amount. It was open to the appel- 
lant to take this objection in the previ- 
ous appeal, but the real point urged in 
that appeal was that the order of the 
District Judge was not properly made 
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after an enquiry in accordance with 
Ss. 4 and 5 of the Act. The judgment 
ofithe High Court bearing date 26th 
January 1933 shows that it was held 
that a proper enquiry should be rnado 
and precise and full directions wero 
given. The learned Judges said in the 
course of their judgment: 

“The beamed Judge before be could ask ere- 
ditor No. 14 to make necessary deposit or fur- 
nish security must bo satisfied that there had 
been a prima facie case established as against 
the appellant which entitled him not to keep 
the sum on the insurance policy with him. We 
are not expressing any opinion on the merits of 
the case. We are of opinion that the learned 
Judge should examine Macanmab should ex- 
amine the appellant and should receive such 
evidence as may be put forward on their behalf 
and then proceed to determine the question as 
to whether the appellant should bring the sum 
of money into Court.” 

The subsequent proceedings before the 
District Judge appear to be in accord- 
ance with this direction ef the High 
Court. Though there was no formal 
application under 8. 54 all the parties 
have had notice, evidence was fully 
gone into, and there is no necessity 
to quash the present proceedings and 
start afresh by a proper application. 
On the merits certain questions of fact 
were raised before the District Judge 
and they have been raised again here, 
These questions are (1) that the firm of 
Mohan 'Lai Maganmal is not owned 
solely by him but is owned by him and 
his brothers; (2) that Panmal Jesraj is 
in the position of a secured creditor; (3) 
that the aforesaid cheque was not given 
to Panmal Jesraj solely for the purpose- 
of encashment as alleged by the insol- 
vent; (4) that there was no undue prefe- 
rence in favour of creditor No. 14 by 
this payment; (5) that creditor No. 14 
was entitled to a transfer of the debit 
balance of Rs. 39,252 together with in- 
terest thereon amounting to Rs. 2,636' 
from the account of Panna Cliand Jet- 
mal. All these questions of fact had to 
be decided upon the evidence, and it 
has been gone through in this Court. 
The judgment of the learned Judge 
shows that he has given due regard to 
the evidence both oral and documentary^ 
as well as the probabilities, and he has. 
considered that neither the insolvent 
nor creditor No. 14‘is altogether reliable 
and that the account books of the firms 
cannot also be a safe guide. We may 
say shortly that we are not prepared to 
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-dififer from the learned Judge in his esti- 
mate of the evidence. He has found that 
Maganmal is the solo proprietor of Mohan 
Lai Magan Mai, that Panmal Jesraj, 
creditor No. 14, is not a secured creditor, 
and that the cheque was made over to 
•creditor No. 14 not merely for encash- 
ment, as alleged by the insolvent, but 
also in payment of the creditor’s dues or 
rather for withdrawing, the amount. We 
are of opinion that these findings must 
stand. Then, as to the question of undue 
preference, the learned Judge has taken 
the view that the receiver has failed 
to discharge the onus which was on him. 
The learned Judge however overlooked 
the very important circumstance that 
payment was made very shortly before 
the application for insolvency was filed 
and that this would show that undue 
preference was intended. On this find- 
ing the learned Judge could have made 
an order for the production of the en- 
tire amount of the cheque. Ho has how- 
ever made an order which is more 
favourable to the appellant and it is to 
this effect: 

“Assessing Panmal Jesraj’s dues from Mohan 
Lai Maganmall as likely, on the evidence, to be 
at most Rs. 10,000, 1 direct creditor No. 14 pend- 
ing decision as to the exact amount to be re- 
funded by him, to furnish sufficient security for 
the balance of cheque proceeds, namely for the 
sum of Rs. 39,638-10 0. If security is not fur- 
nished by 28tli November 1933 the amount will 
be realised by distress.’^ 

In our judgment this order must also 
‘Stand. The chief grievance of the ap- 
pellant is with regard to his case of 
the alleged transfer of the debit balance 
from the account of Panna Chand Jet- 
mull. The learned Judge has pointed 
^out that this case cf creditor No. 14 is 
not supported by any written adjust- 
ment and that the evidence as to the 
merging of the firm of Panna Chand Jet- 
mall in the firm of Panmal Jesraj is 
most vague and unsatisfactory. There 
is no document in support of it and as to 
the allegation that the insolvent him- 
self consented to the transfer there is no 
written record of it and he also denies 
it. No doubt the insolvent admits that 
•he transferred his business from the old 
firm of Panna Chand Jet Mull to Pan- 
mal Jesraj, creditor No. 14, at the per- 
'Sonal request of Jetmall; and Mr. H. D. 
Bose has laid emphasis on a passage in 
the examination-in-chief of the insol- 
vent which is thus noted by the learned 


Judge: ‘The witness also stated; *e sab 
Panraull Jesraj Kembarate kardia.’ 
This appears to be a subsequent state- 
ment on the part of the witness and we 
are not prepared to take it literally to 
mean that he was admitting that he 
consented to the transfer of his debt 
from the firm of Panna Chand Jetmal to 
that of creditor No. 14. Apparently no 
one in the lower Court took it in that 
light. There was no cross-examination 
on it and the learned Judge also does 
not refer to it. The learned Judge says 
that in the face of the insolvent’s denial 
and in the absence of documentary evi- 
dence he is bound to hold that the onus 
had not been discharged and that the 
amount duo from the firm of Panna 
Chand Jetmall should be excluded from 
computation. With regard to the item 
of Rs. 2,636 odd for interest the learned 
Judge has lefb it over for future settle- 
ment. Upon the evidence we must 
agree with the learned Judge and hold 
that the transfer of the dues of Panna 
Chand Jetmal to creditor No. 14 has not 
been proved. In any event it is not 
binding on the other creditors. 

At the same time, wo cannot overlook 
the admission of the insolvent that his 
debts to the firm of Panna Chand Ket- 
mull are still outstanding. In the lower 
Court the receiver did not question the 
accuracy of the accounts kept by the 
firm of Panna Chand Jetmal and from 
time to time the insolvent or his bro- 
thers also acknowledged the periodical 
adjustments of accounts as evidenced by 
Exs. B, 0 and D. With regard to this 
matter in the present proceedings it will 
be sufficient for us to say that it will 
be open to Panna Chand Jetmull or any 
of the partners acting under S. 263, Con- 
tract Act, to put in their claims and, if 
so put in, such claims will be investi- 
gated according to law. With this 
reservation we confirm the learned 
Judge’s directions as to further in- 
vestigation by the receiver. The ap- 
peal must be disposed of on these terms. 
As practically all the orders of the 
learned Judge have been upheld we 
make no order as to costs. The cross- 
objection is allowed. We make no order 
as to costs in the cross-objection. Let 
the record be sent down as early as pos- 
sible. 

Mukerji, Ag. C. J. — I agree. 

K.s. Order accordingly. 
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Mitteb, J. 

Hari Pada Dutta — Plainbiff — Appel- 
lant. 

V. 

Oobinda Chandra Das and another — 
Defendants — Eespondents. 

Appeal No. 228 of 1932, Decided on 
22nd August 1934, from appellate decree 
ot Sub-Judge, Bankura, D/- 17th August 
1931. 

Landlord and Tenant — Tenancy already 
existing on date when another tenancy crea- 
ted by landlord on same land — Prior tenant 
party to suit for rent against subsequent 
tenant and admitting liability to pay rent - 
General prayer in plaint for rent — Held 
second tenancy had no effect in law and 
landlord could not recover rent from tenants 
but that decree could be passed against prior 
tenant. 

On the date when a tenancy was created on 
certain land, a prior tenancy was already sub- 
sisting and in a suit for rent filed against the 
latter tenant, the prior tenant was also a party 
and he admitted the tenancy and his liability to 
pay rent for the year in suit. 

Held : that the subsequent tenancy, though 
accepted by the landlord and executed by the 
tenant would have no effect in law and that the 
landlord could not recover rent from the tenant 
on that basis. 

Held further : that a decree for rent could be 
passed against the other tenant whose tenancy 
xind liability to pay rent was admitted. 

[P 195 0 1] 

Naresh Chandra Sen Gupta and Uru^ 
kramdas Chakravarty^iox Appellant. 

Panchanan Ghose and Bam Krishna 
Pal ~lov Respondents. 

Judgment. -- This appeal is on behalf 
t!)f the plaintiflf and arises out of a suit 
for recovery of produce rent for the 
years 1333-1335 B. S. The plaintiff 
claimed at tjie rate of 6 maps of paddy 
and 8 pans of straw per year. It ap- 
pears that the lands in suit belonged to 
two persons Gosai Das and Hriday Nath 
Das in equal shares. In execution of a 
money decree against them the Ratis 
purchased their interest but this pur- 
chase was after Hriday Nath had exe- 
cuted a mortgage in respect of his half 
share in favour of the plaintiff. The 
plaintiff sued upon his mortgage, got a 
decree and in execution of the same 
purchased the mortgagor’s shares. He 
took possession through Court on 6th 
October 1923. The case has proceeded 
on the footing that the plaintiff has got 
8 annas share to the lands in suit, the 
other 8 annas being with the Ratis. It 
.appears that some persons called the 
1936 0/25 & 26 


the year 1910 of the lands in suit as 
tenants under the Ratis. In the year 
1926, the plaintiff instituted a suit for 
rent being Rent Suit No. 72 of 1926 
against the Lohars for his half share of 
the rent for the year 1330 B. S. This 
suit was instituted in 1333 B. S. It 
appears that the plaintiff instituted the 
said suit on the footing that the Lohars 
were his tenants in the year 1330 but 
from the year 1331 he, the plaintiff, had 
brought on another tenant on the land 
whose name is Narayan. In this suit a 
compromise petition was filed between 
the plaintiff and the Lohars. The said 
petition is Ex. D in this case. The par- 
ties agreed that for the year 1330 the 
Lohars were to pay to the plaintiff the 
value of 5i maps of paddy and 2 pans of 
straw, the price to be determined by 
the Court. There is a stipulation that 
from the year 1333 the Lohars were to 
pay to the plaintiff a reduced rent at 
the rate of 4 maps of paddy and 8 pans 
of straw. 

The compromise petition was filed on 
19th August 1928. T.vo days later 
namely on 2l8t Augu-t 1926, the Court 
determined the price of paddy, and pas- 
sed a decree in favour of the plaintiff. 
Six days before the petition ot compro- 
mise was put in, that is to say on I3th 
August 1926, defendant 1 executed a 
Kabuliat in favour of the plaintiff by 
which he agreed to pay to the plaintiff 
the rent claimed in the suit. That 
Kabuliat was accepted and the case of 
defendant 1 that he was prevailed upon 
to execute that Kabuliat through mis 
representation has failed in the lower 
Courts". It is on the basis of this Kabu- 
liat that the plaintiff has instituted the 
suit and claims rent against defendant 1. 
There is a stipulation in the Kabuliat 
which would imply that at the date 
thereof the plaintiff was not in khas pos- 
session but the lands were in possession 
of Narayan. In the Kabuliat there is a 
statement that the plaintiff had rea- 
lised the Bhag rent from Narayan for 
the years 1331-1332, the defendant was 
to realise from Narayan Bhag rent for 
the year 1333 and thereafter defendant 
1 took upon himself to eject Narayan 
from the land and cultivate the land in 
khas. It appears that Narayan referred 
to this Kabuliat later on, set up the case 
that he was not the Bhag chasi of the 
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plaintiff but of the Lohars with the 
result that defendant 1 had to institute 
a suit against the Lohars for recovery of 
possession. In that suit also he failed. 
That suit was filed on the basis of the 
settlement evidenced by the Kabuliat 
Ex.. 1. The suit was dismissed on a pre- 
liminary point. 

There was an appeal to the High 
Court by which the decree of the lower 
Court was set aside and the case reman- 
ded to the lower Court. During the 
pendency of this suit in the lower 
Court after remand the interest of the 
Lohars was purchased by defendant 2 
who is the wife of defendant 1. The 
case of defendant 1 is that it was under 
the advice of the plaintiff that this con- 
veyance was made. Defendant 1 has 
resisted the claim for rent against him 
on two grounds. Firstly, he says that at 
the date of Ex. 1, the plaintiff had no 
right to settle the lands with him, he 
having recognized the pre-existing ten- 
ancy in favour of the Lohars. Secondly, 
he says that inasmuch as the plaintiff 
did not put him in possession, there was 
liability to pay. Defendant 2 filed a 
written statement, admitted the ten- 
ancy under the plaintiff in her right as 
a purchaser from the Lohars and admit- 
ted her liability to pay rent at the rate 
of 4 maps of paddy and 8 pans of straw 
a year. The learned Subordinate Judge 
has dismissed the plaintiff’s suit in its 
entirety. He has held that the Sole- 
nama Ex. D clearly recognized a pre- 
existing tenancy in the Lohars. At the 
time of the Kabuliat Ex. 1 the plaintiff 
had already the Lohars as tenants. 
It also found that defendant 1 could 
not take possession and the possession 
which defendant 2 took after her pur- 
chase from the Lohars, was a possession 
taken on her own behalf, she not being 
a Benamidar of her husband. In this 
view" of the matter, it has dismissed the 
suit against defendant 1. The suit has 
been dismissed against defendant 2 ins- 
pite of her admission on the ground that 
the plaintiff has not claimed any relief 
against her in the suit. 

Dr. Sen Gupta who has appeared on 
behalf of the appellant has raised the 
following points. First of all, he con- 
tends that the Solenama, Ex. D, has 
been misconstrued. He says that on a 
proper construction it ought to have 
been held that a lease was executed for 


the first time in favour of the Lohars on 
19th August 1926. This Solenama, he 
says, is not admissible as it has not been 
registered. He contends further that 
apart from the question of registration 
the lease in favour of defendant 1 is not 
at all affected because the Kabuliat 
Ex. 1 is before the Solenama was filed 
and he contends that the position in 
this view of the matter would be not 
that defendant 1 did not acquire any 
right as a lessee but it is just the other 
way, namely that the Lohars did not 
acquire a right as lessees from the plain- 
tiff, their lease being subsequent to the 
lease created by the defendant. 

His third contention is that having 
regard to the last clause of Ex. 1, the 
ordinary rule that a landlord is bound ta 
put the tenant in possession and cannot 
recover rent until he can put the tenant 
in possession would not apply because 
defendant 1 in this case knew that the 
landlord was not in khas possession that 
the lands w’ere in possession of another 
person and that he took upon himself 
the responsibility of recovering posses- 
sion. He further contends that in any 
view", there being no proof that defen- 
dant 1 requested the plaintiff to put him 
in possession, the fact that defendant 1 
has no possession would be no an8W"er to 
the plaintiff’s claim for rent. For the 
last mentioned proposition, Dr. Sen 
draws my attention to the provisions of 
S. 108, Cl. (A), sub-Cl. (b), T. P Act, and 
to the decision of 1925 Mad. 1277 (l). He 
contends therefore that the finding that 
defendant 1 is not in possession does not 
affect his case in the least having regard 
to the two special features. If I had 
been in agreement with Dr. Sen Gupta’s 
contention on the construction of Ex. D, 
it would have been necessary to decide 
these last two very interesting questions 
raised by him. But on a consideration 
of the facts, I am of opinion that the 
first contention raised by him is not 
sound and therefore no further con- 
sideration arises. The Lohars are rai- 
yats. They were in possession from the 
year 1910. The plaintiff by instituting 
a suit for rent in the year 1926 admit- 
ted their tenancy right. That suit 
No. 72 of 1926 was a suit for rent is 
quite clear from Ex. 6 and Ex. 11, Ex. D,. 

1. Mariavadan Thinumalpad v. Messrs Parry & 
Co., 1926 Mad 1277=:90 10 729=s48 Mai 
816. 
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the Solenama is, at most, an ambiguous 
document. It is consistent with the 
creation of a fresh lease or the recogni- 
tion of the existing tenancy of the 
Lohars with a reduced rent. Simply 
because the rent of the tenancy is re- 
duced, the continuity of the tenancy 
does not cease to subsist. The old 
tenancy continues. Having regard to 
the nature of the document it was open 
to the learned Subordinate Judge to 
look to other evidence for the purpose of 
coming to a finding as to whether Ex. D 
created a new tenancy in favour of the 
Lohars or recognised the tenancy in 
them which was in existence. 

On a consideration of the evidence 
which I hold is admissible, the learned 
Subordinate Judge hascame to the latter 
conclusion. The position therefore is that 
at the date of Ex. 1 there was already 
a tenancy held by the Lohars under the 
plaintiff, and that being so, the plaintiff 
could not have granted the tenancy in 
favour of defendant 1. In this view of 
the matter, I hold that although the 
kabuliat Ex. 1 was accepted by the 
landlord and was executed by the defen- 
dant under no misrepresentation, still it 
would have no effect in law and on its 
basis the plaintiff cannot recover rent 
from defendant 1. I do not however 
igree with the learned Subordinate 
Judge when he dismisses the plaintiff^s 
suit as against defendant 2 also. She 
was made a party defendant. There was 
1 general prayer in the plaint. She 
made an admission that she was the 
tenant under the plaintiff and was liable 
to pay rent for the years in suit at the 
rate of four maps of paddy and eight 
pans of straw a year. The learned Sub- 
ordinate Judge has proceeded on too 
technical a view in dismissing the plain- 
tiff’s suit. 

I would accordingly modify the judg- 
ment and decree of the learned Subordi- 
nate Judge and maintain the dis- 
missal of the suit as against defen- 
dant 1, but would pass a decree 
against defendant 2 and direct a decree 
to be passed in favour of the plain- 
tiff and against defendant 2 in res- 
pect of the period at the rate of four 
maps of paddy and eight pans of straw 
per year. Eor the purpose of determin- 
ing the money value of the same, the 
case is remanded to the lower appellate 
Court. The parties, namely the plain- 


tiff, defendant 1 and defendant 2 will 
bear their respective costs throughout. 
Leave to appeal under the Letters 
Patent is asked for and is refused. 

K.S. Order accordingly, 
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Nasim Ali, J. 

Krishna Chandra Das — Defendant 1 
— Appellant. 

V. 

Purna Chandra Das and others — Res- 
pondents. 

Appeal No. 215 of 1932, Decided on 
22nd August 1934, from appellate decree 
of Bub-Judge, Murshidabad, D/- 4th 
June 1931. 

(a) Cosharer — Cosharer entering into pos- 
session of share of other cosharer not as co- 
tenant but in denial of such right — Posses* 
sion cannot enure for benefit of other co- 
sharer — Adverse possession. 

Where a cosharer enters into possession of the 
share of the other cosharer, not in his right as a 
co-tenant but in denial of such right of the co- 
tenant, it cannot be said that his possession 
would enure for the benefit of the other cosharers 
whom he has excluded from the enjoyment of 
the property*. 1929 Gal 250 and 19 Bom 722, Rel 
on, [P 197 0 2] 

(b) Adverse Possession— Cosharer — Posses- 
sion of tenant-in common is not adverse 
to that of his cc-lenant— Principle is inap- 
plicable when person is not recognized as 
co-tenant. 

The principle of possession between the co- 
owners is that every co-owner is a tenant-in- 
common and the possession of a !tenant-in-com- 
mon is not adverse to that of his co-tenants, but 
a person cannot be a tenant- in-common with a 
person whom he never recognized as a co-tenant. 

^ [P 197 C 2] 

! (c) Cosharer — Sole possession by one 
tenant in common continuously for long 
period without any claim by another claim- 
ing under other tenant-in- common — Actual 
ouster may be presumed — Adverse possession. 

Sol» possession by one tenant-in-common con- 
tinuously for a long period without any claim or 
demand by any person claiming under the other 
tenant-in-common is evidence from \yhich an 
actual ouster of the other tenant-in-common 
may bo presumed: 1922 Bom 150, ReJ, 

[P 198 C J] 

Satindra Nath Muhherjee.Jnan Chan- 
dra Boy and Hara Krishna Framanik — 
for Appellant. 

Gopendra Nath Das — for Respondents. 

Judgment. — This appeal arises out of 
a suit for joint possession of certain 
lands after declaration of title. The 
plaintiffs’ case, as stated in the plaint is 
as follows: The disputed lands com- 
prising a Bastu and a small tank for- 
merly belonged to the two brothers 
Kailash Nath Adhikariand Bhairab Nath 
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Adhikari in equal shares. Kailash used 
to possess exclusively the northern halt 
portion of the Bastu land, the southern 
half portion of the western bank of the 
tank and five palm trees on the western 
bank and another one on the south-wes- 
tern corner. Bhairab used to possess 
the southern half of Bastu land, the 
northern half of the western bank of the 
tank and six palm trees to the south .of 
the tank. The tank was in joint posses- 
sion of both the brothers. Kailash made 
a gift of his moiety in favour of defen- 
dant 2 and his brother Ananda Gopal 
Das by a deed of gift, dated 9th Saraban 
1289 B. S. Ananda left home about 25 
years ago relinquishing his interest in 
favour of defendant 2. Defendant 2 left 
the village Singedda in which the dis- 
puted lands are situated for Mandunia 
after the death of his mother entrusting 
the care of his properties to the sons of 
Bhairab and was in Ijmali possession by 
enjoying the usufruct of his share of the 
property. On 3rd Ashar .331 B S. de- 
fendant 2 sold away his eight annas in- 
terest in the disputed lands to plaintiffs 
1 and 2 and the husband of plaintiff 3 
by a registered Kobala Defendant 1 
claimed to have purchased the entire 16 
annas interest of the suit lands and dis- 
possessed the plaintiffs. There was a 
proceeding under S. 146, Criminal P. C., 
in which defendant 1 succeeded. On 
these allegations the plaintiffs brought 
the present suit for declaration of their 
title to and for recovery of joint posses- 
sion of the eight annas share of the dis- 
puted lands with defendant 1. 

The defence of defendant 1 is that the 
disputed lands originally belonged to 
Kailash and Bhairab in equal shares, 
that Kailash 'ied without any issue and 
after his death Bhairab became entitled 
to this eight annas share by right of in- 
heritance from Kailash and after his 
death his sons possessed the entire 16 
annas share of the suit lands and that 
defendant 1 subsequently purchased the 
entire 16 annas interest of the said 
lands from the sons of Bhairab by regis- 
tered Kobalas, the last of which was 
executed on 23rd Kartic 1322 B. S. The 
defence further was that the title of the 
plaintiffs’ vendor and of the plaintiff, if 
any, was extinguished by adverse posses- 
sion of Bhairab and his successors-in-in- 
terest for more than 12 years. The trial 
Court on a consideration of the evidence 


in the oass came to the following find- 
ings: 

(l) That defendant 1 was in exclusive 
posses don of the suit lands for about 18 
years; (2) that defendant 1 planted vari- 
ous trees on the eastern bank of the tank 
and converted it into a garden; (3) that 
defendant 1 re-excavated the tank; 
(4) that neither the plaintiffs nor their 
vendor had ever any possession in any 
part of the suit lands within 12 years 
from the date of the institution of the 
suit; (5) that the title of the plaintiffs’ 
vendor, if any, was extinguished by ad- 
verse possession of Bhairab’s sons and of 
defendant 1; (6) that neither the plain- 
tiffs nor their vendor were ever recog- 
nized as cosharers by defendant 1 or 
Bhairab’s sons; (7) that Bhairab’s sons 
or defendant 1 did not know even that 
the plaintiffs’ vendor was a cosharer. 
On these findings the learned Munsiff 
dismissed the plaintiffs’ su t holding 
that the title of the plaintiffs’ vendor 
and of the plaintiffs was extinguished 
by adverse possession. On appeal by the 
plaintiffs the learned Subordinate Judge 
has not reversed the above findings of 
fact arrived at by the trial Court. He 
has however dismissed the plaintiffs’ 
claim so far as the Bastu portion of the 
plaint land is concerned. As regards 
the remaining portion of the disputed 
land, the lower appellate Court has de- 
creed the plaintiffs’ claim. Hence the 
present appeal by defendant 1. 

The only point urged in support of the 
appeal is that on the findings of fact 
arrived at by the trial Court which have 
not been reversed by the lower appellate 
Court, the lower appellate Court should 
have dismissed the plaintiffs’ claim in 
toto. As has been already stated the 
learned Subordinate Judge who heard 
the appeal has dismissed the plaintiffs’ 
claim so far as the Bastu portion of the 
disputed land is concerned, on the ground 
that the plaintiffs’ title to that portion 
of the disputed land was extinguished 
by adverse possession. As regards the 
remaining portion of the disputed land, 
the learned Judge was of opinion 
that the plaintiffs’ vendor being a co- 
sharer was in constructive possession 
through the other cosharers, namely, 
defendant 1 and his vendors. Now as 
regards the plaintiffs’ claim with regard 
to the western and southern bank and 
all the trees on those banks, it is very 



Krishna Chandra v. Purna Chandra (Nasim Ali, J.) Calcutta 197 


1935 

diflScult to tinflerstand how the learned 
Judge could distinguish this part of the 
plaintiffs’ claim from the claim as re- 
gards the Bastu portion of the disputed 
land. The plaintiffs’ specific case in the 
plaint was that so far as these banks 
a" 1 all the palm trees are concerned, the 
plaintiffs’ vendor was in exclusive pos- 
session and not in joint possession with 
defendant 1 or his vendors. The learned 
Judge no doubt has observed that this 
eiiclubive possebsion as stated in para. 2 
of the plaint with regard to these banks 
and the palm trees on those banks has 
not been proved. But the plaintiffs 
having failed to prove the specific case 
they made in the plaint, they cannot 
fall back upon theory of constructive 
possession. So far as the tank is con- 
cerned, the plaintiffs* case was that their 
vendor was in joint possession with de- 
fendant 1 and his vendors. But in my 
opinion the facts which have been found 
in the present case go to show that there 
had been ouster of the plaintiff and his 
vendor more than 12 years ago and that 
the plaintiffs’ title was extinguished by 
adverse possess! :)n for more than 12 years 
long before the institution of the suit. 

It appears that after the death of 
Kailash, Bhairab entered into possession 
of the eight annas share of Keilash in 
his own right as an heif of Kailash. 
Bhairab never racognized the plaintiff’s 
vendor or the plaintiff as his cosharers. 
In fact he asserted his own right to the 
remaining eight annas share of the pro- 
perty by inheritance to the exclusion of 
the persons claiming under gift from 
Kailash. Bhairab’s sons after the death 
of Bhairab never recognized the title of 
the plaintiffs’ vendor, as their cosharer. 
In fact, as the learned Judge has pointed 
out for the last 30 years the plaintiffs’ 
vendor was never in possession of any 
portion of the suit land or of any share 
thereof. The learned Subordinate Judge 
appears to have relied on a decision of 
this Court in 1929 Cal 260 (1) for the 
view which he has taken in this matter. 
In that case Mukerji, J., observed as 
follows: 

“ As a general proposition the entry of one co- 
tenant in the absence of clear proof to the con- 
trary, enures for the benefit of all. The law 
makes a presumption that the relation between 
co-tenants is amicable rather than hostile and 
regards acts of one co-tenant as being in sub- 

1. Biswa Nath v. Rabija Khatun, 1929 Cal 250= 

117 I 0 693=66 Cal 615. 


ordination of the title of all the co-tenants, for 
by so regarding they may be made to promote 
the interest of all. This rule prevails not merely 
on behalf of those who are co-tenants when the 
entry was made, but extends to all who after- 
wards acquire undivided interests in the pro- 
perty: 

The learned Judge referring to the case 
of 23 Bom 137 (2) also observed as fol- 
lows: 

“ The case of 23 Bom 137 (2) has also little 
bearing upon this question as it was a case 
where certain members of a joint Hindu family 
alienated by sale and mortgage specified plot of 
land, ‘out of their share’ giving boundaries of 
the plots and covenanting for title, and what 
was really decided was that the purchaser en- 
tered as owner and not as a cosharer and being 
in such possession for over 12 years was able to 
defeat under Art. 144 the title of the co-parce- 
ners of the vendors or mortgagors.” 

From these observations it is clear 
that where a cosharer enters into posses- 
sion of the share of the other cosharer 
not in his right as a co-tenant but in 
denial of such right of the co-tenant, it 
cannot be said that his possession would 
enure for the benefit of the other co- 
sharers whom he has excluded from the 
enjoyment of the property. It is true 
that the principle of possession between 
the co-owners is that every co-owner is 
a tenant-in-common and that the pos- 
session of a tenant-in-common is not ad- 
verse to that of his co-tenants, but a 
person cannot be a tenant-in-common 
with a person whom he never recog- 
nized as a co-tenant. So far as Bhairab 
is concerned it is clear that when he 
entered into possession of Kailash’s share 
he repudiated the title of the donees 
from Kailash as he entered into posses- 
sion of that shar^ by right of inheri- 
tance by setting up his own right of in- 
heritance from Kailash. It does not ap- 
pear also whether Kailash was even 
aware of this deed of gift in favour of 
these donees. It was not disputed be- 
fore me that in the absence of such a 
gift Bhairab would be the heir of Kai- 
lash. It does not appear also that these 
donees ever possessed any portion of the 
disputed land at any time on the basis 
of the deed of gift or that they asserted 
their right on the basis of the gift. In 
these circumstances it cannot be said 
that Bhairab or his heirs were in posses- 
sion of Kailash’a share as cosharers, be- 
cause they never recognized the plain- 
tiffs’ vendor as a oosharer. The sons of 
Bhairab had no knowledge even of the 
2. Bhavrao v. Rakhmin, (1899) 28 Bom 187 (F B). 



198 Calcutta Hahimohan v, Dulu Miya (Nasim AH. J.) 193S 


existence of these donees: see the case 
of 1928 Cal 396 (3), In this case another 
peculiar fact is that defendant 1 pur- 
chased the 16 annas share of the pro- 
perty from the heirs of Bhairab more 
than 12 years ago. He is in possession 
of the entire property on the basis of his 
purchase for more than the statutory 
period. He is not the transferees of an 
undivided share. Bhairab’s sons trans- 
ferred the 16 annas share in the property 
setting up their exclusive possession to 
the property more than 12 ^ ears ago. 
Defendant 1 cannot therefoie be said to 
have entered into the possession of the 
16 annas share of the property as a co- 
sharer but in his own right as 16 annas 
owner of the property by purchase from 
the heirs of Bhairab who had already 
jet up an exclusive title to this property. 

Again 

‘ sole possession by one tenant-in-common con- 
inuously for a long period without any claim 
)r demand by any person claiming under the 
)ther tenant-in-common is evidence from which 
in actual ouster of the other tenant-in-common 
nay be presumed see the case of 1922 Bom 
L60 {4),»’ 

Under these circumstances I am of 
opinion that the learned Munsif was 
justified from the facts found by him 
and which have not been reversed by 
the lower appellate Court, in coming to 
the conclusion that the title of the 
plaintiffs or of his vendor was extin- 
guished by adverse possession. The re- 
sult therefore is that this appeal is al- 
lowed and the judgment and decree of 
the lower appellate Court are set aside 
and those of the trial Court restored 
withcosts throughout. 

K.s. Appea l allowed, 

3. Mahendra Nath Biswas v. Charu Chandra 

Boso, 1928 Cal 396=107 I C 741, 

4. Chandbhai Mahomadbhai Vohra v. Hasan- 

bbai Rahimtolla, 1922 Bom 160=64 I C 205= 

46 Bom 213. 
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Nasim Ali, J. 

Earimohan — Appellant. 

V. 

Dulu ilfi’i/d— Respondent. 

Appeal No. 2493 of 1931, Decided on 
7th June 1934, from appellate decree of 
First Addl. Sub-Judge, Noakhali, D/- 
23rd May 1931. 

(a) Fraud — Parly alleging it must prove 
that he was deceived into action by that 
fraud — Bond executed by minor — No evi* 
dence that he held himself out as heinir of 


age — Held there was no deception by mis* 
representation-- Minor. 

Fraud operating to deceive must be found as a 
fact and whether in any particular case there 
was such fraud must depend on its own circum- 
stances. It must be shown to the satisfaction of 
the Court by the party who alleges fraud that he 
was deceived into action by this fraud. 

Where it was neither proved that, at the time 
when the minor executed the bond and received 
the money, he was aware that his minority wag 
extended under the law nor that he held himself 
out as being of age or that the plaintiff was 
deceived by any misrepresentation on the part of 
the minor: 

Held ; there was no fraud or misrepresenta- 
tion on the part of the minor ; 25 Cal 616, Bel 
on. [P 197 C 1] 

(b) Contract Act (1872), S. 65 — Bond exe- 
cuted by minor — No misrepresentations as 
to being of age by minor — Suit for return oi 
money— Plaintiff held could not get anji 
relief — Specific Relief Act (1877), S. 41 and 
Minor. 

Where the defendant was a minor at the time 
he executed a bond and received money but there 
was no evidence as to fraud or misrepresentatioi 
by him as being of age and plaintiff sued foi 
return of money lent. 

Hel l : that he was not entitled to return o 
money either under S. 65, Contract Act, or S. 41 
Specific Relief Act. 

Held ; further that even if it is permissible tc 
maintain that the power to give equitable relie 
is more extensive in India than in England, ir 
other words, that Courts in British India car 
give equitable relief apart from cases, which d( 
not come either under S. 65, Contract Act, O] 

S. 41, Specific Relief Act, plaintiff in the presem 
case could not get any relief in view of the find 
ings of fact ; English Cases and Indian cane. 
Reviewed. [P 200 C 2; P 201 C i; 

Atulchandra Gupta and J ttendrakumai 
Sen Gupta - for Appellant. 

Shyamaprasanna Deb — for Eespon 
dent. 

Judgment. — This is an appeal by the 
plaintiff in a suit for recovery of mone^ 
on a mortgage bond. The substantia 
defence of the defendant was that h( 
was a minor at the time of the loan anc 
as such plaintiff was not entitled to an^ 
relief. The Courts below have founc 
that defendant 1 executed the mortgag( 
bond and borrowed the money. It hai 
been further found by the Courts belov 
that defendant 1 was a minor at thi 
time when the bond was executed anc 
the money was advanced. The Courti 
below have also found that there hac 
been no fraudulent misrepresentation oi 
the part of defendant 1 about his age a 
the time when he executed the bond 
On these findings the Courts below hav 
dismissed the suit. Hence the presen 
anneal bv the nlaiiitiff. 
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The first point urged on behalf of the 
appellant is that the finding of the lower 
appellate Court, that there had been no 
fraud by the minor, is wrong, inasmuch 
as it was the duty of the defendant to 
disclose to the plaintiff at the time of 
the transaction that his minority was 
oxten led by the appointment of a guar- 
dian under the Guardian and Wards Act. 
Reliance was placed on a decision of this 
Court in 9 I C 110 (l) in support of this 
contention. In 25 Cal 616(2) Jenkins, J., 
held that fraud operating to deceive 
must be found as a fact and whether in 
any particular case there was such fraud 
must depend on its own circumstances. 
It must be shown to the satisfaction of 
the Court by the party who alleges 
fraud that he was deceived into action 
by this fraud. In the present case, it 
has not been found that plaintiff was 
not aware of the minority of the defen- 
dant at the time of the transaction. On 
the other hand, the finding of the lower 
appellate Court is that, from the circum. 
stances of the case, it was the duty of 
the creditor to have inquired about the 
minor at the time when the money was 
advanced. It has not been found also 
that, at the time when the minor exe- 
cuted the bond and received the money, 
he was aware tbit his minority was 
extended under the law. It has not been 
proved in this case that the defendant 
held himself out as being of age or that 
the plaintiff was deceived by any mis- 
representation on the part of defendant 
1. Under these circumstances, the 
Courts below were right in holding that 
there had been no fraud or misrepre- 
sentation on the part of defendant 1. 
The next point urged in support of the 
appeal is thit on the facts found by the 
Courts below they should have held that 
the defendant was bound to make res- 
titution to the plaintiff of the benefit 
received by him. It is argued that, as 
the minor received the money under the 
bond which is void, he is bound to re- 
iturn the money which he received from 
the plaintiff. It is now well-settled that 
a plaintiff cannot base his claim for 
restitution under S. 65, Contract Act : 
see th e case of 30 Cal 539 (3), 1921 B^m 

1. Surendta Nath Roy v. Krishna Sakhi Dasi, 
(1911)910 110. 

2. Dhurmo Dass Ghose v. Brahmo Dutt, (1898) 
25 Cal 616=2 OWN 330. 

S. Mbhori Bibee v. Dharmodas Ghose, (1903) 30 
Oal 639=30 I A 114=8 8ar 374 (PO). 


147 (4) and 1929 Bom 89 (5). The plain- 
tiff is not also entitled to get any com- 
pensation under S. 41, Specific Relief 
Act. S. 41 embodies the eqiuitable 
principle that he who seeks equity must 
do equity : 

But a Oonrt of equity cannot say that it is 
equitable to compel a person to pay any moneys 
in respect of a transactioa which, as against that 
person, the legislature has declared to be void, 
(1902) 1 Ch 1 (3).’» 

This law has been affirmed by the 
House of Lords in (1903) A C 6 (7) and 
by the Privy Council in 30 Cal 539 (3). 
It was however argued, on the authority 
of tho litter decision (l), that, in a 
proper case, the Court, in the exercise of 
its discretion, might require the minor 
to return the money advanced to him, 
under the provisions of S. 41, Specific 
Relief Act. In that case however the 
minor sought the equity. In the present 
case the minor does not invoke the aid 
of the equitable jurisdiction of the Court. 
Plaintiff therefore in my opinion is not 
entitle! to get any compensation under 
S. 41, Specific Relief Act. It was how- 
ever contended that defendant 1 was 
liable for damages in tort. But there 
can be no liability in tort in this case, 
as the Courts below have negatived 
fraud or his part. Further *' yo\i cannot 
convert a contract into a tort to enable 
you to sue an iofant.*' 8 Term 335 (8), 
3 K B 607 (9). If the tort is directly 
connected with the contract and is the 
means of effecting it and is a parcel of 
the same transaction, the minor is not 
liable in tort : see the case of 1928 Lah 
609 (10). 

It is however contended by the appel- 
lant, on the authority of the above 
decision of the Full Bench of the Lahore 
High Court, that the doctrine of restitu- 
tion is not confined to cases under S. 41. 
It was contended that there was no 
warrant either in p rinciple or in equity 

4. Mofcilal Mansukhram v. Maneklal Dayabhai 
1921 Bom 147=59 I 0 245=45 Bom 225. 

5. Punjabliai v. Bhagwandas Kisandas, 1929 
Bom 89=117 I G 518=63 Bom 309. 

6. Thurstan v. Notfciagliam Permanent Benefit, 
Building Society, (1902) 1 Oh 1. 

7. Nottingham Permanent Benefit Building 
Society v. Thurstan, (1903) Ac 6=72 L J Gh 
134=67 J P 129=51 W R 273. 

8. Jenninjs v. Rundall, (1799) 8 Term 335. 

9. R. Leslie, Limited v. Sheill, (1911) 3KB 607 
=83 L J K B 11 15=30 T L R 460=568 S J 453 
=111 L T 103. 

10. Khan Gul v. Lakha Singh, 1928 Lah 609= 
111 I 0175=9 Lah 701. 
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for the general rule that the relief should 
never be granted in a case where the 
infant happened to be a defendant. 
Shadilal, 0. J., relied for this proposi- 
tion on two cases : (1913) 2KB 235 (ll) 
and (l91i^) 2KB 419 (12). So far as 
the first case is concerned, it appears 
that the ground of the decision in that 
case was the English doctrine of follow- 
ing property. The decision of Shadilal, 
C. J., therefore goes beyond the English 
doctrine. So far as the second case is 
concerned it would appear, from an 
examination of that case, that the deci- 
sion in that case ultimately rested on 
the principle that, if there had been an 
independent tort, the action would 
succeed. Reliance was also placed upon 
a decision of the Madras High Court in 
1930 Mad 946 (13). In that case how- 
ever the minor was the plaintiff. Conse- 
quently the provisions of S. 41, Specific 
Relief Act, were directly attracted. On 
the other hand, Lord Sumner in the case 
of (1914) 3KB 607 (9) observed as 
follows : 

“ So long ago as (1646) 1 Sid 258 (14) it was 
decided that, although an infant may be liable 
in tort generally, he is not answerable for a tort 
directly connected with a contract which, as an 
infant, he would be entitled to avoid. One can- 
not make an infant liable for the breach of a 
contract by changing the form of action to one 

ex delicto In the case of an infant it 

was held for a similar reason that he could not 
be made liable for a fraudulent representation 
that he was of full age, whereby the plaintiff 

was induced to contract with him If the 

action should be maintainable all the pleas of 
infancy would be taken away, for such ‘affirma- 
tions are in every contract.’ It was 

thought necessary to safeguard the weakness of 
infants at large, even though here and there a 

juvenile knave slipped through I think 

that the whole current of decisions down to 1913 
apart from dicta which are inconclusive, went to 
show that, when an infant obtained an advan- 
tage by falsely stating himself to be of full age, 
equity required him to restore his ill-gotten 
gains, or to release the party deceived from ob- 
ligations or acts in law induced by the fraud, 
but scrupulously stopped short of enforcing 
against him a contractual obligation, entered 
into while he was an infant, even by means of a 
fraud. This applies even to 3 De G and J 63 (16). 
Kestitution stopped where repayment began. 

11. Stocks v. Wilson, (1913) 2KB 236. 

12. Gowern v. Nield, (1912) 2KB 419. 

13. Appaswami Ayyangar v. Narayanaswami 
Ayyar, 1930 Mad 945—129 I C 61=54 Mad 
IIQ. 

14. Johnson v. Pye, (1676) 1 Sid 258. 

16. In re King, Ex parte (Jnitv Joint Stock 
Mutual Banking Association, (1858) 8 De G & 
J 63=27 L J B K 83=6 W R 640=4 Jur N S 
1267. 


..... The money was paid over in order to be 
used as the defendant‘s own and he has so used 
it and, I suppose, spent it. There is no question 
of tracing it, no possibility of restoring the very 
thing gob by the fraud, nothing but compulsion 
through a personal judgment to pay an equival- 
ent sum out of his present or future resources, 
in a word nothing but a judgment in debt to 
repay the loan. I think this would be nothing 
but enforcing a void contract. So far as I can 
find, the Court of Chancery never would havo 
enforced any liability under circumstances like- 
the present, any more than a Court of law would 
have done se.” 

The principle of this decision was ap- 
plied by the Judicial Committee to a 
case from the Straits Settlement whero 
the minor mortgaged his property : see 
the case of 1916 P 0 242 (16). There 
cannot be any doubt therefore that 
defendant 1 cannot be compelled to re- 
fund the money, which he obtained on 
the basis of the void contract. It may 
however be pointed out that in all these 
cases it was proved that the minor ob- 
tained the money by a fraudulent mis- 
representation about his age. So far as- 
the present case is concerned I have 
already pointed out that the plaintiff 
has failed to show that there had been 
any fraud on the part of defendant 1. 
Reliance is also placed upon another 
equitable principle, namely, that no mau 
can take advantage of his own fraud and 
consequently it was argued that the 
defendant was bound to return the 
money which he obtained from the 
plaintiff. In fact, that is the principle 
on which Shadilal, C. J., proceeded in 
1928 Lah 609 (lO). The same principle 
appears to have been applied in 25 Cal 
616 (2). Jenkins, J., in that case observed 
as follows : 

“ It is unquestionably within the power of the 
Court administering equitable principles to de- 
prive a fraudulent minor of the benefits flowing 
from the plea of infancy, but one who invokes the 
aid of that power must come to the Court with 
clean hands, and must further establish to the 
satisfaction of the Court that a fraud was prac- 
tised on him by the minor, and that he was 
deceived into action by that fraud,** 

It has been already pointed out that, 
the plaintiff, in this case, has failed tc| 
show that really defendant 1 committed 
any fraud or that he has come to Court 
with clean hands. Under these circum- 
stances, even if it is permissible, in 
spite of the observation of the Judicial 
Committee in 1916 P C 242 (16) to main- 
tain th at the power to give equitable 

16. Mahomed Syedol Griffin v. Yeoh Ooi Qark, 

1916 P 0 242=89 I 0 401=48 1 A 256 (PC). 
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relief is more extensive in India than in 
England, as has been held by the Lahore 
High Court in 1928 Lah 609 (10) or in 
other words that Courts in British India 
can give equitable relief ap^it from 
cases, which do not come either under 
S. 65, Contract Act, or S. 41, Specific 
Relief Act, plaintiff in the present case 
cannot get any relief in view of the 
findings of fact, which h^ivo been arrived 
at by the Courts below. The Courts 
below% in my opinion, \.ere theiefore 
right in dismissing the plaintiff’s suit. 
The appeal is accordingly dismissed. 
There will be however no order for costs. 

K.s. Appeal dismissed. 

A. I. R. 1935 Calcutta 201 

Patterson, J. 

Aptabuddin S’/Ian and another— 
dants— Appellants. 

v. 

JoharAli Kazi and others — Respon- 
dents. 

Appeal No. 1777 of 1930, Decided on 
11th May 1934, from appellate decree of 
Sub-Judge, Second Court, Tippera, D/- 
31st March 1930. 

(a) Limitation — Obstruction to right of 
way is continuing nuisance — Tort, Nuisance. 

Limitation does not apply in a case of ob- 
struction to a right of way, it being a continu- 
ing nuisance: 1916 Gal 733, Ref. [P 202 C 1] 

(b) Equity — Question of legal rights — 
Equitable principle cannot be applied. 

There is no scope for the application of equit- 
able principles to a question of legal rights. 

[P 202 0 1] 

(c) Customary rights — Villagers having 
certain legal rights for long time — Court 
should defend and enforce them. 

Where the villagers have certain legal rights 
in the land which they are enjoying for a long 
time and they have never surrendered those 
rights, it is the duty of the Courts to defend and 
enforce those rights. [P 202 C 1] 

Bashindra Nath Sarkar and Syed 
Forhat A/i— for Appellants. 

Upendra Kumar Boy — for Respon- 
dents. 

Bireswar Chatter ji—iox Deputy Re- 
gistrar. 

Judgment. — This is an appeal by two 
of the defendants, and arises out of a 
suit brought by the plaintiffs on their 
own behalf and on behalf of the other 
inhabitants of a village called Piparia, 
for a declaration that a certain strip of 
land forms part of the village gopat, for 
an order on the defendants to fill up a 
tank that they have excavated in such a 


way as to block the gopat, and tor cer- 
tain other reliefs. The strip of land in 
suit lies to the west and north of the^ 
defendants charabari, and according to 
the defendants’ case, it forms part of 
their charabari, while according to the 
^)!aintift‘s it is the zemindar’s khas land 
and forms part of a village gopat that 
has existed and has been used by them 
from time immemorial. 

It is undisputed that a village gopat 
runs from south to north through the 
part of the village to the south of the de- 
fendants’ charabari, and also that a simi- 
lar gopat runs from south to north 
through the part of the village to the* 
north thereof. The plaintifls’ conten- 
tion W'as and is that these two gopata^ 
were really one and the same gopat, and 
that the land in suit was the portion of 
the gopat connecting the northern and- 
southern portions. The defendants’ case- 
was, inter alia, that the people of the- 
village had at most a customary right to 
pass across the defendants’ charabari^ 
but not by any defined path, from its. 
south-western corner where the southern, 
gopat ended, to its north-eastern corner 
where the northern gopat began and 
that the tank had been dug and tho 
path diverted with the consent of all 
the villagers concerned, including the 
plaintiffs themselves. 

The trial Court dismissed the suit, but. 
the lower appellate Court decreed it,, 
and one of the principal grounds of ap- 
peal that has been urged before this^ 
Court is that the lower appellate Court 
did not reverse some of the findings on 
the strength of which the trial Court 
had dismissed the suit, and in some* 
cases did not even refer to the points to 
which those findings related. There is. 
in my opinion, no substance in this con- 
tention, for the findings of the lower ap- 
pellate Court appear to me to be conclu- 
sive, and are such as to render the con- 
sideration of those of the trial Court’s^ 
findings to which no reference has been 
made quite necessary. The lower ap- 
pellate Court has found, on a considera- 
tion of all the evidence that has been 
adduced on both sides, including the 
Settlement Records and the records of 
the Butwara proceedings: (l) That the^ 
land in suit is a village gopat and not 
part of the defendants’ raiyati. (2) That 
for a long time ~ (by which is evidently 
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meant ^from time immemorial/ to use 
the legal phrase), — there had been a 
village gopat over the land in suit con- 
necting the northern and the southern 
gopats. (3) That the defendants gradu- 
ally encroached on and finally appropri- 
ated the land in suit; and (4) that the 
villagers never gave their consent to the 
old gopat over the land in suit being 
closed, and a new path opened up. These 
are findings of fact which cannot be 
questioned on second appeal and they 
are, as has already been stated, conclu- 
sive. 

It has been contended that the lower 
appellate Court ought to have considered 
the evidence with regard to an earlier 
diversion of the path that is said to have 
taken place some 14 or 15 years ago, and 
especially with reference to the question 
of limitation; but it has been held that 
limitation does not apply in a case of 
this sort, obstruction to a right of way 
being a ‘continuing nuisance’: 1916 Cal. 
733 (l). It has further been contended 
that customary rights, such as the right 
now under consideration, must be exer- 
cised in a reasonable manner, and atten- 
tention has been drawn to the finding of 
the trial Court to the effect that the new 
path provided by the defendants is quite 
convenient, and is in fact being used by 
the majority of the villagers without 
complaint. This contention would have 
had great force, if the lower appellate 
Court had merely found that the vil- 
lagers had some sort of right of way 
over the defendants’ land, but it be- 
comes entirely irrelevant in view of the 
finding of that Court to the effect that 
the land in suit is a village gopat that 
has existed from time immemorial and 
that it does not form part of the defen- 
dants’ raiyati at all. 

As the matter now stands, it is a ques- 
tion of legal rights, and there is there- 
fore no scope for the application of equit- 
able principles. It has been found that 
the villagers have certain legal rights in 
the land in suit, and that they have 
never surrendered those rights, and this 
being so, it is the duty of the Courts to 
defend and enforce those rights. The 
result is that the appeal is dismissed 
with costs to the appearing respondents, 
and the judgment and decree of the 
l ower appe llate Court are affirmed. Leave 
1 . Nazem v. Wazedulla, 1916 Cal 783=29 1 C 3S5. 
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to appeal under S. 15, Letters Patent, is 
refused. 

K.S. Appeal dismissed, 

A. I. R. 1935 Calcutta 202 

Mitter, J. 

Sundar Ali and others — Defendants — 
Appellants. 

v. 

Nur Mamud and others — Respondents. 

Appeal No, 2189 of 1931, Decided on 
8th August 1934, from appellate decree 
of Sub- Judge, Fifth Court, Dacca, D/- 
27th April 1931. 

(a) Appeal — Death of one of defendants* 
respondents pending appeal — His legal re- 
presentative not brought on record — Plain- 
tiff's suit quite all right even if instituted 
against only contesting defendant-respon- 
dents — Appeal held was not incompetent. 

An appeal does not become incompetent by 
not bringing on record the legal representative 
of a deceased defendant-respondent pending the 
appeal, where the suit would have been quite all 
right even if it had been instituted by the plain- 
tilis against the contesting defendants-respon- 
dents without impleading the deceased as a de- 
fendant and there is no apprehension of there be- 
ing any inconsistent decree if the appeal were to 
be allowed. [P 203 0 1] 

(b) Landlord and Tenant — Tenancy can be 
proved by oral or documentary evidence. 

A tenancy can be proved by documentary or 
oral evidence. [P 203 0 2] 

(c) Landlord and Tenant — Suit by tenant 
against trespasser for possession — He need 
not prove terms of tenancy with landlord — 
It is enough if he proves that alleged land- 
lord has accepted rent from him. 

In a suit for possession by a tenant against a 
trespasser, it is not necessary that the tenant 
should prove the terms of the tenancy with his 
landlord. If he proves that the alleged landlord 
has accepted rent from him, that would be quite 
sufficient for the purpose of maintaining the suit 
against the trespasser. [P 203 0 2] 

Bijan Kumar Mukherjee — for Appel- 
lants. 

Phani Bhusan Chakravarti — for Res- 
pondents. 

Judgment. — This appeal is on behalf 
of the defendants and arises out of a 
suit for possession. The plaintiffs’ case 
is that the land in suit belonged to pro 
forma defendant 23 who had let it out 
to them. It is on the basis of this ten- 
ancy that the plaintiffs have instituted 
the suit for possession. The defendants 
in their written statement challenged 
the title of the plaintiffs and they fur- 
ther set up a right to use the land for 
the purpose of steeping jute, etc., a right 
in the nature of an easement. The Court 
of first instance found that the plain 
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tiffs had not been able to establish their 
tenancy under defendant 23 and also 
found that the contesting defendants 
had not been able to substantiate their 
claim of easement as against the land- 
lord. In this view of the matter, it ne- 
gatived the claim of the principal defen. 
dants and also dismissed the plaintiff’s 
suit on the basis that they had no title. 
An appeal was preferred by the plain- 
tiffs. The lower appellate Court found 
that the plaintiffs had establishsd their 
tenancy right and accordingly decreed 
the suit with a direction for as- 
certainment by the Court of first in- 
stance of mesne profits. Before the 
lower appellate Court it seems that the 
defendants did not reagitate their claim 
to easement rights. Against the judg- 
ment and decree of the lower appellate 
Court, the defendants have preferred 
this appeal. 

While the appeal was pending here, 
pro forma defendant 23 died and no at- 
tempt was made to bring on record his 
legal representatives. Mr. Chakravarty 
who appears for the respondents aocord- 
iiigly urges before me a preliminary 
point, namely, that the appeal is incom- 
petent by reason of the death of defen- 
dant 23 and that the plaintiffs did not 
bring on record his legal representatives. 
I do not think that there is any sub- 
stance in this preliminary objection. 
The suit would have been quite all right 
even if it had been instituted by the 
plaintiffs against the contesting defen- 
dants without impleading this person as 
a defendant. There is no apprehension 
of there being any inconsistent decree if 
the appeal were to be allowed by me, on 
the ground that no decree bad been 
made either in favour or against the pro 
forma defendant 23 and could not have 
been made, having regard to the frame 
of the suit. It is for these reasons that 
I overrule the preliminary objection. To 
come back to the merits: for the pur- 
pose of proving the tenancy, the plain- 
tiffs produced before the Court a docu- 
ment which is called a Hukumnama. 
Both the Courts below have come to the 
conclusion that that document is not 
simply an order for delivery of posses- 
sion to the defendants by the landlord 
but is a present demise. Both the 
Courts below therefore have ruled that 
document out of evidence on the ground 
that it is not registered. The lower ap- 
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pellate Court however has held that 
there is oral evidence to support the 
tenancy which the plaintiffs obtained 
from the pro forma defendant 23. In 
the first place, the pro forma defendant 
23 filed his written statement admitting 
the tenancy. Secondly, there is oral evi- 
dence which has been believed by the 
lower appellate Court in support of the 
tenancy of the plaintiffs. Dr. Mukherjee 
who appears for the appellants urges 
that this oral evidence is not admissible 
at all. A tenancy can be proved by 
documentary or oral evidence. It is a 
suit by the plaintiffs against a trespasser 
and in order to succeed the plaintiffs 
are not bound or are required to prove 
the terms of the tenancy which they ob- 
tained from the pro forma defendant 23. 
If they could simply prove that defen- 
dant 23 had accepted rent from them, 
that would have been quite sufficient for 
the purpose of maintaining a suit against 
the defendant who is a trespasser. In 
those circumstances, I hold that the 
lower appellate Court is right in holding 
that the plaintiffs had established their 
tenancy right under defendant 23 by the 
evidence which I hold is admissible in 
law. The result is that this appeal is 
dismissed with costs. 

K.S. Appeal dismissed, 

A. I. R. 1935 Calcutta 203 

Mukerji, Ag. C. J. ard S. K. Chose, J. 

Sm, Nurannessa Khatoon and others — 
Plaintiffs— Appellants. 

V. 

Osman Gani and others — Eespondents. 

Appeal No. 659 of 1932, Decided on 
2nd August 1934, from appellate decree 
of Addl. Dist. Judge, Dacca, D/- 18th 
July 1931. 

(a) Registration Act (1908), S. 17 (1) (b) — 
Sale deed — Item of property mentioned in 
sale deed as existing in district where deed 
is registered, not actually existing but in* 
troduced as fictitious item — But sale-deed 
containing clause making it non-testamen* 
tary instrument creating vested rights — Held 
document was not invalid. 

A clause in the sale-deed ran in these words : 
Be it known that if in future owing to any 
dispute about the above mentioned family 
arrangement and amicable partition it be found 
or become divulged that we the executants have 
not the entire 16 annas right in the properties 
sold then of the immovable properties lett by 
our father in the district of Dacca and Goalpara 
and in the Garo hills including the properties 
given in the schedule below, the total 6 annas 
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4 gandas 9 kaks 2 tils inherited by us the exe- 
cutant 5 from oUr father, will be counted as sold 
to you the recoipients o! the deed. On the 
strength of this Kobala being owned and 
possessed o! our 6 annas 4 gandas, 9 kaks 2 tils 
share in the immovable properties left by our 
father including the properties given in the 
schedule below, you either jointly or on parti- 
tion, will enjoy and possess the same in what- 
ever way you like down to your sons, grandsons 
and other heirs and legal representative,” 

Held ; that this clause in the document satis- 
fied the requirement of S. 17, Sub-S. (1), Cl. (b) 
of the Act inasmuch as the document by reason 
of this clause would be a non-testamentary 
instrumeut which purported to create or declare, 
though in future, a right vested or contingent in 
favour of the appellants, that being the position 
the document would be registrable in the dis- 
trict of Dacca e\en though as a kobala transferr- 
ing the three items of property mentioned in the 
document it would not be so registrable. 

Held further : that treated as a kobala the 
document could not be registered in any regis- 
tration office in the district of Dacca in view of 
the fact that the only property which purported 
to have been covered by it as lying within the 
district of Dacca was a tinshed which had no 
existence whatever and in asmuch al^ the in- 
troduction of a fictitious item of property in the 
sale deed for the purpose of getting it registered 
at a particular place would make the registra- 
tion of the document invalid. But the docu- 
ment regarded as a non-testamentary instrument 
falling within Cl. (b) Sub-S. (1), S. 17 would be 
registrable at a registration office in the district 
of Dacca and it is not invalid. [P 205 C 2] 

(b) Registration Act (1908), S. 21 — Docu- 
ment registered — Properties sufficiently 
identifiable — Document is operative in res- 
pect of properties found to answer discrip- 
tion contained in document. 

Section 21 merely lays down certain parti- 
culars which have got to be complied with before 
a document can be accepted for registration. If 
the properties are sufficiently identifiable there 
is no reason why the document, if registered, 
would not be operative in respect of such pro- 
perties as would be found to answer the descrip- 
tion contained in the document. [P 206 C 1] 

Badhabinode Pal and Syed Farhat Ali 
— for Appellants. 

Bamendra Chandra Boy — for Eespon- 
dents. 

Judgment. — In this appeal the ques- 
tion which arises for our consideration 
is whether a sale-deed was invalid by 
reason of its being registered at a place 
at which it could not be registered 
under the law. The facts necessary to 
be stated are the following. The suit 
was instituted by the plaintiffs for 
partition of certain properties, six in 
number, described in the schedule at- 
tached to the plaint. The plaintiffs 
claimed certain specified properties cor- 
responding to a share which they alleged 
bad belonged to defendants 8 and 9. 
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Their case was that there was a family 
arrangement under which the said defen-^ 
dants had got those properties in lieu of 
their undivided share in all the six pro- 
perties mentioned in the plaint and that 
in 1926 there was a deed of sale executed 
by the said defendants in their favour 
under which they became entitled to 
the said specified properties. Their case 
further was that there was a stipulation 
in the said document that in case there 
was any difficulty in obtaining posses- 
sion of the said plots on account of the 
fact that the family arrangement was- 
not established then they would be enti- 
tled to the shares of their vendors in the 
whole lot of properties mentioned in the 
plaint. The trial Court made a preli- 
minary decree for partition in the plain- 
tiffs’ favour in respect of all the pro- 
perties and that decree has been reversed 
by the lower appellate Court on th& 
ground that the sale-deed was invalid by 
reason of the fact that it had been 
registered at a place at which it could 
not under the law be registered. The 
lower appellate Court in dismissing the- 
suit has observed thus : 

” I would therefore if the bar of invalid regis- 
tration did not arise, confirm the lower Court’s 
decree in respect of properties other than pro- 
perty No. 5 only, that property being left to be 
shared by the legal heirs of Ahmad Ali Shah. 
But owing to the bar of invalid registration, the 
appeal succeeds and the suit must fail.” 

The question which requires consi- 
deration in this case is whether a parti- 
cular item of property described in the 
sale deed, namely Item 3, can be hel^ 
to have passed under it. This item con- 
cerned a plot of land on which stood a 
tin shed, according to the description as- 
given in the document. The other two 
items of property, mentioned in the sale- 
deed are properties situate in the pro- 
vince of Assam. So far as the Item 3 is 
concerned it is a property which is 
situate in the district of Dacca. The 
document was presented for registration 
at a Sub-Registary oflSce in the district 
of Dacca. The learned Judge has found 
that the tin-shed mentioned in Item 3 
had no existence and he has referred to 
certain evidence in his judgment in sup- 
port of this finding. This finding has 
not been challenged before us on behalf 
of the appellants. The learned Judge 
has also held that upon a proper reading 
of the description of Item 3 as contained 
in the document it should be held that 
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there was no intention that any title to 
the land itself should pass under it; and 
being of opinion that the only property 
which was intended to be conveyed by 
Item 3 was the tin-shed which had no 
existence he held that the document was 
not registrable at any registration office 
in the district of Dacca. 

The appellants’ first endeavour before 
us was to make out that the ’interpreta- 
tion which the learned Judge has put 
upon the description given in the docu- 
ment as regards Item 3 was not correct 
and that on a proper reading of the said 
description it should he held that the 
intention of the parties was that the 
land on which the tin-shed stood should 
also pass under it. We have considered 
the arguments that have been put for- 
ward in support of this contention, but 
we are unable to say that the view 
which the learned Judge has taken is 
wrong. The learned Judge has referred 
to the fact that if the description given 
of Item 3 be read in the light of what 
has been said in connexion with the 
other two items of property there can be 
no doubt that Item 3 which was to pass 
under the deed was not land but only 
the tin-shed standing on it. The learned 
Judge has also relied on certain other 
evidence for the purpose of showing that 
the land as described in Item 3 would 
include not merely the share of the 
vendors but also the share of their co- 
sharers and that it could never have 
been the intention of the parties, that 
the share of persons other than that of 
the vendors would pass. We are clearly 
of opinion that the learned Judge was 
right in the view which he has taken as 
regards the interpretation to be put on 
the description contained in the docu- 
ment as regards Item 3. The appellants 
have next drawn our attention to the 
tact that there is a clause in the sale- 
deed which runs in these words : 

“ Be it known that if in future owing to any 
dispute about the above mentioned family 
arrangement and amicable partition it be found 
or become divulged that we the executants have 
not the entire 16 annas right in the properties 
sold then of the immovable properties left by 
our father in the district of Dacca and Goalpara 
and in the Garo hills including the properties 
given in the schedule below, the total 6 annas 
4t gandas 9 kaka 2 tils inherited by us the exe- 
cutants from our father, will be counted as sold 
to you the recipients of the deed. On the 
strength of this Kobala beinglowner and possessed 
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of our 6 annas 4 gandas^ 9 kaks 2 tils share in 
the immovable properties left by our father in- 
cluding the properties given in the schedule 
below, you either jointly or on partition, will 
enjoy and possess the same in whatever way you 
like down to your sons, grandsons and other 
heirs and legal representatives.” 

Now this clause in the document, it 
has been pointed out, satisfies the re- 
quirements of S. 17, Sub-S. 1, Cl. (b), 
Eegistration Act, inasmuch as the docu- 
ment by reason of this clause would be 
a non-testamentary instrument which 
purported to create or declare, though 
in future, a right vested or contingent 
in favour of the appellants. It has been 
argued that that being the position the 
document would be registrable in the 
district of Dacca even though as akabala 
transferring the three items of property 
mentioned in the document it would not 
be so registrable. We are of opinion 
that this contention is well-founded. It 
is quite true that treated as a kobala 
the document could not be registered in 
any registration office in the district of 
Dacca in view of the fact that the only 
property which purported to have been 
covered by it as lying within the district! 
of Dacca was the tin-shed which had no 
existence whatever and inasmuch as the 
introduction of a fictitious item of pro- 
perty in the sale deed for the purpose of 
getting it registered at a particular place 
would make the registration of the docu-' 
ment invalid. But there is yet the 
other contention of the appellants to 
which we have just referred and accord- 
ing to which the document regarded as 
a non-testamentary instrument falling 
within Cl. (b), Sub-S. 1, S. 17 would be 
registrable at a registration office in the 
district of Dacca. There is no question, 
as far as we can make out, that the 
value of the right such as it was was 
over Rs. 100. We are of opinion there- 
fore that the learned Judge was not right 
in holding that the document was in- 
valid. Inasmuch as the other findings 
of the learned Judge have not been 
challenged before us and there is no 
dispute whatsoever as regards the facts, 
we think we would be right in giving 
effect to the observations which the 
learned Judge made and to which we 
have already referred at the commence- 
ment of this judgment. Our attention 
has been drawn on behalf of the respon- 
dents to S. 21, Registration Act, which 
enjoins that 
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“ no non* testamentary document relating to 
immovable pt operfcy shall be accepted for regis- 
tration unless it contains a description of such 
property sufficient to identify the same.” 

That section merely lays down certain 
particulars which have got to be com- 
plied with before a document can be 
accepted for registration. If the pro- 
perties are sufficiently identifiable there 
is no reason why the document, if regis- 
tered, would not be operative in respect 
of such properties as would be found to 
answer the description contained in the 
document. Our order therefore is that 
the appeal should be allowed, the decrees 
of the Courts below should be set aside 
and a preliminary decree for partition 
be entered in favour of the appellants 
in respect of properties other than pro- 
perty No. 5 only and that the other 
directions contained in the preliminary 
leoree which the Court of first instance 
bad made should form part of the decree 
ef this Court. The appellants will be 
Bntitled to their costs in all the Courts, 
bearing tee in this Court being assessed 
it two gold mohurs. 

K.s. Appeal allotoed, 
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Mukerji, Ag. C. J. and S. K. Ghose, J. 

Surendra Lai Chowdhury and others — 
Appellants. 

V. 

Sultan Ahmed and others — Respon- 
dents. 

Appeal No. 285 of 1932, Decided on 
Slst fJuly 1934, from order of Sub-Judge, 
Addl. Court, Chittagong, D/- 4th Febru- 
iry 1932. 

(a) Mesne Profits — Land settled with ten- 
ants — Mesne profits can be calculated on 
basis of rental value of land. 

Where the wrong- doers have not been shown 
to have cultivated the lands but settled the lands 
with tenants, mesne profits can only be calcu- 
lated on the basis of rental value of the land and 
must be either on the basis of such rent as they 
in fact received or could with ordinary diligence 
have received. [P 207 C 2] 

(b) Civil P. C. (1908), S. 144 — Person ob- 
taining possession by orders! passed in execu- 
tion proceedings on valid decree — Decree 
subsequently set aside — He cannot be re- 
garded as trespasser during such period and 
Is not liable to pay mesne profits, but only 
lamages or compensation. 

A person who obtains possession of immovable 
property under and by virtue of orders passed in 
ixecution proceedings, based upon what at the 
lime was a valid decree, but has subsequently 
)een set aside on appeal can in no sense be 
•egarded as trespasser during such period. For 
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that period he is liable to his opponent, the real 
owner, for compensation or damages and not for 
mesne profits in the strict senf^e of the expression. 
But since the reversal of the decree in his favour 
when it becomes his duty to vacate and hand 
over possession he becomes a trespasser and re- 
mains liable for mesne profits in such sense so 
long as he continues in possession. But on no 
principle can it be said that th^ measure of 
damages or compensation during the former 
period should be higher than during the latter 
period : 19 Cal 267; 12 AT J ^4 241 and ^ C L J 

182, Ref. [P 207 0 2; P 208 0 1] 

(c) Civil P. C. (1908), S. 144— Only what 
person in wrongful possession has made or 
could have made with reasonable diligence 
should be considered. 

It is the duty of the Court under S. 144, Civil 
P. G., to place the parties in the position which 
they would have occupied but for such decree or 
such part thereof as has been varied or reversed. 
But in assessing what a party may have lost or 
of what he may have been deprived during his 
dispossession, the law takes into account not what 
he could have made, but what his opponent did 
in fact make or could with reasonable diligence 
have' made. There may be cases in which in 
addition to mesne profits claimed on the ground 
of the wrong-doer remaining in possession, . 
damages or compensation may be claimed on 
other grounds. [P 208 0 1,2] 

(d) Civil P. C. (1908), S. 144 — Person in 
possession of properly by virtue of execution 
of decree settling lands on permanent lease 
and receiving premium— Decree set aside — 
Rent which can be realized on yearly ten- 
ancy should be calculated and not rent fixed 
for assessing compensation or damages or 
mesne profits. 

Where a person who has obtained possession of 
property by virtue of execution of a decree settles 
the land on a permanent lease for which he has 
received a premium and rent is also fixed but the 
decree is set aside, the assessment of compensa- 
tion or damages or mesne profits to the other 
party should be calculated on the basis of the 
rent which the former would have realized for 
the lands on the basis of a yearly tenancy and 
not merely the rent which he has received on 
the basis of the permanent lease. [P 208 G 2] 

(e) Civil P. C. (1908), O. 2, R. 2 — Claim 
for mesne profits is not barred by prior 
application for restoration of possession. 

A claim for mesne profits is not barred by the 
provisions of 0. 2, R. 2 by a prior application for 
restoration of possession : 1918 Pat 396, Ref,- 

[P 298 G 2] 

Chandra Sekhar Sen and Satis Chan- 
dra Sen— fov Appellants. 

Imam Hossain Choudhury and Bires- 
war Chatter jee— tor: Respondents. 

Judgment. — The respondents got a 
decree for khas possession against the 
appellants on 6th April 1925 and took 
delivery of possession in execution on 
16th July 1925. That decree having 
been set aside on Ist August 1928, the 
appellants applied for restitution of the 
lands and they were restored to posses- 
sion on 23rd August 1928. Thereafter 
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the appellants applied for what they 
called mesne profits, assessing their total 
claim at Rs. 978. The Courts below 
found that the respondents did not hold 
the land in khas bub through tenants 
with whom they had settled the lands 
on receiving a nazar of Rs. 1,100 and at 
a rental of Rs. 17 a year. The said 
Courts have awrded the appellants Rs. 51 
as the amount of mesne profits for three 
years during which they had remained 
in possession at the rate of Rs. 17 per 
year, on the authority of the decision in 
1929 P. C. 300 (1) and 1930 P. C. 82 (2). 
They have taken these decisions as lay- 
ing down that the criterion upon which 
mesne profits should be ascertained is 
not what the party dispossessed had lost 
but what the party in possession had 
gained. The said Court refused to give 
the appellants any part of the nazar of 
Rs. 1,100 holding that though the res- 
pondents had the use of this amount for 
three years they were liable for the said 
amount together with compensation to 
the tenants who would be justified in 
realizing the same from them. 

The decisions of the Judicial Com- 
mittee upon which the Court below have 
purported to proceed are authorities for 
a proposition, which must be regarded 
as well-settled, thart the criterion for the 
calculation of mesne profits cannot be 
what the person out of possession might 
have got if he had been on the land. 
The very definition of mesne profits 
given in S. 2 (12), Civil P. C., makes that 
sufficiently clear because according to 
the definition it is the profits which the 
person in wrongful possession actually 
received or might with ordinary dili- 
gence have received which are to be 
regarded. In the former of the two 
cases there was no case made that the 
person in wrongful possession could have 
got more than what he actually received, 
and so what he actually received was 
what the rightful owner out of posses- 
sion was entitled to. The person in 
wrongful possession in that case had got 
the lands with one Srish as a lessee on 
it, who was holding under a lease from 
the Government. His contention was: 

“I am only liable fo# what I really got, namely, 

1, Gurudaa Kundu v. Hemendra Kumar, 1929 
P 0 800=121 1 0 526=56 I A 290=57 Cal 1 
(P 0). 

2. Harry Kempson Gray v. Bhagu Meah, 1930 
P C 82=121 I 0 540=57 I A 105=9 Pat 621 
/p nh 


what I got from Srish; allowing Srish to go on a». 
he had done with Government was perfectly 
reasonable: you cannot think that it was neces* 
sary for me to put out Srish and begin to culti- 
vate myself and therefore I in the terms of the 
Code am only liable for what I really got.’’ 

In the latter of the two cases, the- 
wrong-doers had cultivated the landa 
themselves and it was held by their 
Lordships that the cultivation profits- 
were the primary consideration, but thafc 
the profits should not be calculated on 
'the basis of indigo cultivation which 
was done for the wrong-doer’s special 
purpose, bub that the true test must be* 
what an ordinary prudent cultivator 
must have grown. In the present case] 
the wrong. doers have nob been shown! 
to have cultivated the lands and it isl 
admitted that they had, in fact, settled 
the lands with tenants. In such a case 
mesne profits can only be calculated on 
the basis of rental value of the land and 
must be either on the basis of such rent 
as the respondents in fact received or 
could with ordinary diligence have re- 
ceived. In the second of the aforesaid 
cases their Lordships have observed: 

“The appellant’s first contention was that the 
rental value of the land * * * • was the proper 
criterion. This would no doubt ordinarily be so 
where the person charged had merely let the 
land out to others. In such a case the rent that 
he received if there was no evidence could with 
ordinary diligence have been obtained, would be 
the measure of the profits for which he would be 
liable.” 

Mr. Sen, for the appellants, has argued 
that it was nob mesne profits as de- 
fined in the Code but compensation or 
damages, which words are also used in 
S. 144, Civil P. C., to which his clients 
are entitled and that such compensation, 
or damages should be assessed on the 
basis of what his clients could have got- 
if they were in possession. The true 
position in law is that a person who 
obtains possession of immovable property 
under and by virtue of orders passed in 
execution proceedings, based upon what 
at the time was a valid decree, but has 
subsequently been set aside on appeal, 
can in no sense be regarded as a tres- 
passer during such period: 12 M. I. A. 
244 (3), 19 Cal. 267 (4) and 3 C. L. L 
182 (5). For that period he is liable to 
his opponent, the real owner, for co m- 

3. Surnomoyee v. Sboosjie Mukhee, (1867-69)' i2 

M I A 244 (P C). 

4. Dliunput Singh v. Saraswati Misrain, (1892)- 

19 Cal 267. 

5. Holloway v. Guneshwar Singh, (1906) ,8 C L J 

182 . 
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pensation or damages and not for mesne 
profits in the strict sense of the expres- 
sion. And it is also true that since the 
reversal of the decree in his favour when 
it becomes his duty to vacate and hand 
Dver possession he becomes a trespasser 
gm l remains liable for mesne profits in 
3uch sense so long as he continues in 
possession. But on no principle can it 
be said that the measure of damages or 
compensation during the former period 
should bo higher than during the latter 
period. 

Mr. Sen has drawn our attention to a 
numbe r of decision in which it has been 
laid down that the true principle upon 
which Courts ought to proceed in making 
an order for restitution is to compensate 
the party injured by giving him all that 
was, in tact, lost to him by the erroneous 
decree or order and not by giving him 
only as much as would come within the 
definition of mesne profits as given in 
the Code. The decisions cited in this 
connexion are: 9 W. E. 402 (6), 23 Mad. 
308 (7) and 32 All. 79 (8), (which went 
up on appeal to the Judicial Committee: 
SGO 1915 P. C. 92 (9) and 1932 Bang. 
148 (10). There is no doubt whatever 
that it is one of the first and highest 
duties of all Courts to see that the act 
of the Court does no injury to any of the 
[suitors, 3 P. C. 465 (11), and that it is 
'the duty of the Court under S. 144, Civil 
P. C., to place the parties in the position 
which they would have occupied but for 
such decree or such part thereof as has 
been varied or reversed: 1922 P. 0. 269 
(12), but in assessing what a party may 
have lost or of what he may have been 
deprived during his dispossession the 
law takes into account not what ho 
could have made but what his opponent 
did in faco make or could with reason- 
able diligence have made. At first sight 
this might seem somewhat unjust, but it 

6. Hurro Chunder Roy v. Shoorodhonee Debia, 
(1868) 9 W R 402==B L R Sup Vol 985. 

7. Doraisami v. Annasami, (1900) 23 Mad 306= 
10 M L J 307 

8. Parbhu Dyal v. Ali Ahmad, (1910) 32 All 79= 
410 876. 

P. Prabhu Dyal v Kalvan Das, 1918 p 0 92= 
33 I C 505=43 I A 43 -38 All 163 (P C). 

10. Dawood Hashim Esoof v, Tiick Shein, 1932 
Rang 148=140 1 C 853=10 Rang 480. 

11. l^ger V. Comptoir d' Escompte dc Paris, 
(1871) 3 P 0 465=40 L J P 0 1=7 Moore P C 
314=19 W R 449=24 L T 111. 

12. Jai'Berham v. Kodar Nath, 1922 P 0 269=69 
T 0 278=49 I A 851=2 Pat 10 (P C). 


is not really so, for what th# party cut 
of possession could have made if he was 
left in possession is a loss which in the 
vast majority of oases would be hypothe 
tical, remote and uacertain. Of course, 
there may be cases where such profits 
must necessarily have accrued to him in 
any case, e. g., if the lands were under a 
lease, with a stipulation that in all 
circumstances a certain rent would be 
recoverable. But in such cases what 
the party out of possession would have 
lost is what his opponent could havei 
made by reasonable diligence. There' 
may again be cases in which in addition 
to mesne profits claimed on the ground 
of the wrong-doer remaining in posses- 
sion, damages or compensation may be 
claimed on other grounds. But the pre- 
sent case is not a case of that character. 

In our opinion therefore in the pre- 
sent case the assessment of compensa- 
tion or damages or mesne profits, which- 
ever be the term or expression used, 
must be on the basis of rent which the 
defendant actually realized, unless it be 
that he could with ordinary diligencel 
have realized more. Rs. 17 per year was 
actually realized, but that was on the 
basis of a permanent lease for which a 
premium of Rs 1,100 was also realized. 
The Court of first instance, in our opi- 
nion, should allow the parties to adduce 
evidence as to the rent which may be 
realized for the lands on the basis of a 
yearly tenancy, and such figure as is 
established should be the basis of assess- 
ment. 

Two contentions have been put for- 
ward on behalf of the respondents for 
the purpose of repelling the appellants’ 
claim. One is that the claim is barred 
by the provisions of O. 2, R. 2, Civil 
P. 0., in view of the previous application 
for restoration of possession. This con- 
tention has no force and has been rightly 
overruled by the Courts below: 1918 
Pat. 396 (13). Another is that the lands 
were in the possession of some persons 
as mortgagees from the appellants and 
so the respondents could get no actual 
possession. This is a new contention 
not noticed by ns an^, it may therefore 
be presumed, was not raised in the Courts 
below; and so it does not deserve any 
consideration. The appeal is allowed. 
The orders of the Courts below are set 

13. KrUpasIndhu Boy v. Mahanta BaJbhadr^ 

Das, 1918 Pat 396=47 I C 47=3 Pat L J 367. 
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aside and the case is sent down to the 
Court of first instance to be dealt with 
in the light of the directions given 
above. The appellants will get their 
-costs in all the Courts. Hearing fee 
in this Court is assessed at two gold 
mohurs. 

K.S. Appeal allowed. 

A« I. R. 1935 Calcutta 209 

Mitter, J. 

Nishi Chandra Sen — Plaintiff — Ap- 
pellant. 

V. 

Bomesh Chandra Majumdar and an^ 
mother — Defendants — Respondents. 

Appeal No. 281 of 1932, Decided on 
17th August 1934, from appellate decree 
of Addl. Sub-Judge, First Court, Chit- 
tagong, D/- 13th July 1931. 

Grant — Noabad land — Government has 
right to settle it with anybody — Fact of 
previous possession is generally taken into 
'account in so doing' — Even if Government 
comes to wrong conclusion on question of 
possession, settlement confers title only on 
arantee. 

The Government had the right to make settle- 
ment of Noabal lands with anybody it pleased, 
"No doubt, in making the settlement the fact of 
previous possession is taken into account, but 
if the Government has come to the wrong con- 
iclusion on the question of possession, still the 
«ettlem 0 nt made would confer a right on the 
:grantee alone in the land. [P 210 0 1] 

Chandra Sekhar Seu'^lov Appellant. 

Narendra Kumar Das — for Respon- 
dents. 

Judgment. — This appeal is on be- 
half of the plaintiff for declaration of 
his alleged 8-annas share in a certain 
holding and for confirmation of posses- 
sion. The subject-matter of the suit is 
the watery portion of a tank recorded 
in Dag No. 1609 of the settlement map. 
The plaintiff^s case is that the said tank 
was recorded as Dag No. 328 of the 
Ohitta of 1200 M. E. in the possession 
of Srimanta and Kalidas, The plain- 
tiff’s further case is that on the death 
of Srimanta, the property was inherited 
by Srimanta’s son Radhakrishna on 
whose death the same passed to Brajes- 
wari. The plaintiff is the daughter’s 
son of Eadha Krishna. The plaintiffs 
further case is that Kalidas’ rights de- 
volved ultimately upon Harapriya who 
is defendant 1» The other defendants 
are the sons of Harapriya. It appears 
that in the 1871 Biswambar purchased 
an exeoutioa sale Brajeswari’s al- 
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leged right whereupon Brajeswari in- 
stituted a suit to recover possession of 
her alleged share challenging the decree 
and the execution sale. In that suit 
Biswambhar, Harapriya and Harapriya’s 
husband were parties defendants. The 
said suit ended in a compromise in the 
year 1872. By the terms of the com. 
mise decree, - to which Harapriya and 
Biswambhar were parties, the right of 
Brajeswari to a moiety share was recog. 
nised and the said share was leased out 
in Temami right for six years by Brajes- 
wari to Lakshmi Kanta, the husband of 
Harapriya. The plaintiff’s further case 
is that although Brajeswari was in pos- 
session jointly with Harapriya. Hara- 
priya’s husband Lakshmikanta who 
looked after the affairs fraudulently 
caused the name of Harapriya to be 
entered in the records of Fasson’s sur- 
vey which took place in the year 1878. 
It is on the basis of this record he says 
that the Government granted in the 
year 1881 a jote settlement to Hara- 
priya. In the year 1896, there was a 
Cadastral Survey. Brajeswari was re- 
corded as an under-raiyat under Hara- 
priya, but she having repudiated through 
Easik the said position, her name was 
removed from the record of rights and 
Harapriya’s .name alone continued to 
be on the record. It appears that in 
the year 1914, a tank was re-excavated 
by defendant 1 with the help of die 
District Board. She herself contri- 
buted a substantial sum of money. From 
the years 1914 to 1917 there were pro- 
ceedings under S. 9, Specific Relief Act 
between the plaintiff and the defen- 
dants in respect of the banks of the 
tank and in respect of some of the pro- 
ceedings the plaintiff was successful. 
In the year 1928 the Khas Tahsildar rOr 
corded the name of the plaintiff along 
with the name of Harapriya in the Gov- 
ernment Register. It is on these facts 
that the plaintiff says that he has a 
moiety share in the jote which was 
created in the name of Harapriya in the 
year 1881. The plaintiff also based his 
claim to a moiety share on title by ad- 
verse possession. 

The Court of first instance gave effect 
to some of the contentions of the plain- 
tiff and decreed the suit. The lower 
appellate Court has, however, dismissed 
the same. It is admitted by both the 
parties that the tank in question apper- 
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tained to a Noabad taluk belonging to 
the Government and that the Govern- 
ment had the right to make any settle- 
ment it liked. It is the finding of the 
learned Subordinate Judge that the 
banks of the tank in I respect of which 
proceedings were taken under S. 9, Speci- 
fic Relief Act, do not appertain to the 
Noabad taluk, but they appertained to 
Taraf Mehals and were held under dif- 
ferent titles. The learned Subordinate 
Judge points out that in the Mughi 
Chitta the possession of Srimanta and 
Kalidas was simply recorded but they 
had in fact at the time or thereafter no 
rights to the land. They assumed they 
had rights and on that footing dealt 
with the property by the transactions 
as mentioned above. In the year 1877, 
Mr. Fasson started his survey and in 
the course of the same it was found that 
Maghi Survey plot No. 328 together with 
Some other plots was lying unsettled. 
The Sub-Deputy Collector Pran Krishna 
Das enquired into the fact of possession 
and came to the conclusion that Hara- 
priya was the only person in possession 
and was entitled to a settlement from 
the Government. Accordingly, in the 
year 1881, the land in suit was settled 
with Harapriya. That settlement for 
the first time created 'a right in the 
lands in suit. He accordingly held that 
so far as title is concerned, Harapriya 
is alone entitled to it. On the question 
of possession the learned Subordinate 
Judge in more places than one after re- 
viewing the evidence came to the con- 
clusion that the plaintiff was not in 
possession of the land in suit for a consi- 
derable period, much more than 12 years 
before the suit, and therefore, held that 
the plaintiff^s claim based on a title by 
adverse possession was also not sub- 
stantial. In my opinion, both these 
findings of the learned Subordinate 
Judge dispose of the matter. The right 
to the property was first created in the 
year 1881. The Government had the 
right to make settlement of Noabad 
lands with anybody it pleased. No 
doubt, in making the settlement the 
fact of previous possession is taken into 
account, but if the Sub- Deputy Col- 
lector had come to the wrong conclusion 
on the question of possession still the 
settlement which was made with Hara- 
priya would confer a right on her alone 
in the land. In this view of the mat- 
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ter the plaintiff cannot claim any in- 
terest in the jote so created. .The mero 
fact that for sometime, the husband of 
Harapriya looked after the properties of 
the plaintiff would not make him a 
trustee so as to give to the plaintiff on 
equitable principles a right to the settle- 
ment made by the Government in fa\oiir 
of Harapriya. The plaintiffs' claiui. 
based on adverse possession must also 
fail on the findings that he had no pos- 
session at least after the Cadastral 
Settlement which was finally published 
in the year 1898. For these reasons, I 
affirm the judgment and decree passed 
by the learned Subordinate Judge. Tho 
appeal is accordingly dismissed with 
costs. 

K.s. Appeal dismissed. 
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Mitter and Nasim Ali, eTJ. 

Oopi Krishna Saha — Plaintiff — Ap- 
pellant. 

v. 

Snrendra Nath Chaudlmry and others 
— Defendants — Respondents. 

Letters Patent Appeal No. 19 of 1933, 
Decided on 21st August 1934, against 
judgment of S. K. Ghose, J., D/- 1st 
June 1933. 

(a) Landlord and Tenant — Claim for addi- 
tional rent on ground of excess area— Onus 
of proving that tenant is holding excess 
area is on landlord. 

Where a landlord sues for additional rent on 
ground of excess area, the burden of proving 
that the defendants are holding excess land for 
which they are liable to an additional rent is 
undoubtedly in the first instance on the land- 
lord. ^ ^ [P 211 0 2] 

(b) Practice — Finding of fact based on 
evidence is final. 

A finding of fact arrived at by a Court of fact 
is final, if such finding is based on evidence. 

[P 211 0 2; 

(c) Landlord and Tenant — Rent — Claim 
for e?ccess rent for excess area — Plaintiff is 
entitled to benefit of presumption that 
standard of .measurement prevalent when 
record of rights is finally published is also 
standard at inception of tenancy — Presump- 
tion is rebutted by evidence of absence oi 
uniform standard at time of inception. 

In a suit for additional rent for excess area, 
the plaintiff is entitled to the benefit of the 
presumption that the standard of measurement 
which was prevalent at th^ date when the 
record-of* rights was finally published, was alsc 
the standard of measurement at the inception 
of the tenancy: 1933 Cal 617; 1927 Cal 16 and 5 
G LJ 126, Ref. [P 212 0 i; 
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But tliispresu^nption is rebutted by the evi- 
dence that there was no uniform standard of 
measurement at time of inception of tenancy. 

tP 212 0 2] 

S, G, Basak and Surendra Nath Basu 
(Sr.) — for Appellant. 

Sarat Chandra Boy Ghaudhury, 
and Nagendra Nath Chaudhury — for 
Eespondent. 

Bireswar Chatter jee — for Deputy Com- 
missioner. 

Mitter, J. — This is an appeal under 
S. 15, Letters Patent, from a judgment 
of my learned brother S. K. Ghose, J. 
The suit in which this appeal arises was 
brought by the plaintiff who is the ap- 
pellant before us for additional rent 
for excess area. The Court of first in- 
stance dismissed the suit. The lower 
appellate Court gave a modified decree 
to the plaintiff granting additional rent 
for an excess of 70 bighas odd only. 
On appeal to this Court, S. K. Ghose, J., 
has allowed the appeal and has restored 
the decree of the Munsiff, dismissing the 
plaintiff’s suit. Hence this present ap- 
peal under S. 15, Letters Patent. 

The plaintiff’s case is that he has pur- 
chased the Putni and Dar Putni rights 
of mouza Chatiani in the year 1331 
B. S. The defendants are said to be 
the holders of a jote bearing rent of 
Es. 34-10-8 per year. The case made 
by the plaintiff in the plaint further is 
that this rent was assessed with refer- 
ence to an area of 78 bighas odd 
without specific boundaries on a standard 
of 18 inches to a cubit and that the 
jama was not a mokarary jama. It was 
further stated that according to the 
finally published record-of-rights, which 
records were published in 1925, the de- 
fendants are possessing an area of 180 
bighas, and it is said that the defen- 
dants are liable to additional rent for 
excess area of 102 bighas. On this 
basis the plaintiff claims a sum of 
Es. 126 odd per year. The defence 
of the defendants, in substance, is that 
the holding is a mokarary holding 
which has been held by them from very 
ancient times, even from before the 
permanent settlement of 1719 and that 
the existing rent is a consolidated rent 
and was not with reference to measure- 
ment of any particular area. It is fur- 
ther stated that measurement, if any, 
was made according to a standard of 
26 inches per cubit and according to 


such standard of measurement the area 
would be 109 bighas odd. It is fur- 
ther said that there was no encroach- 
ment on the lands of the zamindar or 
the patnidars. The burden of proving 
that the defendants are holding excess 
land for which they are liable to an 
additional rent is undoubtedly in the 
first instance on the landlord. 

The origin of the tenancy is lost in 
antiquity, and it is very difficult at this 
distance of time to give evidence to 
show as to what was the area which was 
actually settled with the defendants. 
It is said on behalf of the plaintiff that 
there is an admission by the defendants 
that there was a potta in respect of this 
tenancy, that, according to the case of 
the defendants, that potta was stolen 
and it would be presumed, it is said, 
that the potta, if produced, would have 
gone against the defendants. The Sub- 
ordinate Judge has relied on an admis- 
sion of defendant 1 in certain previous 
depositions, wherein it is stated that 
the settlement of the jote was with 
reference to area, and it is further 
stated that the area was 110 bighas 
measured by the standard of measure- 
ment of 26 inches to a cubit. The Sub- 
ordinate Judge also rested his decision 
on his view with regard to the standard 
measurement, which he held to be 18 
inches to a cubit which is also the pres- 
ent stannard of measurement on the basis 
of which lands have been surveyed by 
the Survey Officers in preparing records- 
of-rights; and on this basis, accepting 
the original holding to be 109 bighas, as 
admitted by the defendants, he has 
granted an enhancement in respect of 
the excess area, namely, 180 bighas. 
It was complained before S. K. Ghose, J., 
that the finding about this standard of 
measurement was based on no evidence 
and was therefore liable to be challenged 
in second appeal. That contention was 
accepted by S. K. Ghose, J. Before us 
it has been contended by Dr. Basak 
who appears for the appellant that the 
learned Judge of this Court was bound 
to accept the finding of fact on the ques- 
tion of standard of measurement, arrived 
at by the lower appellate Court. Un- 
doubtedly, a finding of fact arrived at 
by a Court of fact is final, if such'finding 
is based on evidence. In the present 
case the position is this: the plaintiff is 
entitled to the benefit of the presump. 
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tion that the present standard of mea- 
surement was the standard which ob- 
tained at the time of the inception of 
the tenancy. There are authorities to 
that effect in the books. Reference may 
be made to a very early case, namely, 
2 C L J 125 (l) where Ashutosh Mooker- 
jee, J., stated ‘this (at p. 132): 

“ Here the plaintiff alleges that the standard 
of measurement now prevalent is a cubit of 18 
inches, and that this measure was in use when 
the leases were granted in 1859. The defendant 
asserts, on the other hand, that the standard 
of measurement prevalent in 1859 was a cubit 
of 20 inches. Of this he gives no evidence; the 
District Judge has accordingly held that the 
measure now in use, was also in use in 1859. 
It is disputed that whichever measure bo ad- 
opted, the land within the boundaries would be 
in excess of the area mentioned as that with re- 
ference to which the rent was fixed at the in- 
ception of the tenancy; the only question, there- 
fore is as to the quantity of this excess. It is 
impossible to say that the District Judge has 
under circumstances just stated erred in holding 
that the state of things now in existence may be 
presumed to have existed also in 1859.” 

The same view was also taken by B. 
B. Ghose, J. and Panton, J., in 1927 Cal 
15 (2). There the learned Judges ob- 
served this: 

; “ With regard to the question of standard of 
measurement the presumption must be that the 
standard of measurement at the time of lotting 
out was the same as it is now unless anything 
to the contrary is proved. As there is no proof 
to the contrary it must be presumed that the 
same standard has continued. It is not a case 
of letting out by a statement of the area, and if 
the area is found to be in excess of what was let 
out the landlord is evidently entitled to increase 
of rent for such increase of area.” 

And in a very recent case, Mallik, J., 
was inclined to take the same view: see: 
L933 Cal 617 (3). Following these 

authorities, undoubtedly the plaintiff in 
jhis case is entitled to the benefit of the 
presumption that the standard of mea- 
surement which was prevalent at the 
date when the record-of-rights was 
finally published, was also the standard 
of measurement at the inception of the 
tenancy. But in the present case, that 
presumption has been rebutted by the 
evidence which has been afforded by 
Thuller’s Manual of Surveying, 1875 
Edition, at p. 402, from which it would 
appear that on account of the difficulties 
arising out of the varying standards of 
measurement, the Government laid 

1. Ishan Chandra Mitter v. Ramranjan Cbakra- 

varti, (1905) 2 0 L J 125. 

2. Birendra Kisliore v. Bhola Mia, 1927 Cal 15= 

97 I C 386. 

3. Sasanka Kumar Nayak v. Hitlal Sow, 1933 

Hfll fil7=:145 I 0 866=60 Cal 434. 
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dowfi a uniform standard of measure 
in 1849; and this has been referred to 
by the Munsif in his judgment at p. 7 of 
the paper-book. The presumption which 
we could carry back beyond 1849 has 
been rebutted by the evidence in this 
particular case, that there was no uni- 
form standard of measurement prior to 
1849. The cases in which the presump- 
tion has been pleaded are all cases after 
the year 1849. 'Besides in those oases 
the Courts had not the evidence which 
has been placed before them, that the 
Government had introduced a uniform 
standard of measurement after 1849 so 
far as the measures with which the Gov- 
ernment had to deal were concerned. 
We are therefore of opinion that the 
learned Judge of this Court has rightly 
stated that there is no proof as to what 
was the standard of measurement beyond 
the year 1849. There is no doubt that 
this tenancy was created nearly half a 
century before 1849. Therefore the 
basis on which the lower appellate Court 
came to the conclusion that the plain- 
tiff had proved that the standard of 
measurement at the time of the incep- 
tion of the tenancy was 18 inches to a 
cubit, as false, and the learned Judge of 
this Court was right in interfering with 
that finding which was based on no evi- 
dence in the case. In these circum- 
stances we are of opinion that the plain- 
tiff has failed to discharge the burden of 
proof for establishing the excess of area 
for which he claims additional rent. 
The appeal accordingly fails and it is 
dismissed with costs. 

K.S. Order accordingly. 
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Costello and Lort. Williams, JJ. 

Shailabala Dasee — Plaintiff — Appel- 
lant. 

V. 

Oohardhandas Ladsaria — Defendant 
— Respondent. 

Appeal No. 28 of 1934, Decided on 
20th June 1934, from original Suit 
No. 941 of 1931. ^ 

Res judicata — Suit dismissed under Ch. 10, 
R 36 — Plaintiff is not barred from bringing 
fresh suit — Calcutta High Court Rules and 
Orders (Original Side), Ch. 10, R. 36 — Civil 
P. C. (1908), O. 9, R. 9. 

On general principles, there is nothing to pre- 
vent a plaintiff, whose suit has been dismissed 
for want of prosecution, from instituting forth- 
with a suit against the same defendant upon the 
same cause of action; and, in the absence of any 
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rule made by the Court to deal with such a state “ In these circumstances, it is contended, on 
of affairs. Where the suit is dismissed for want behalf of the defendant, that this suit cannot 


of prosecution under the provisions of Ch. 10, 
R. 86 the plaintiff is at liberty to bring a fresh 
suit if he be so minded. [P 216 0 2] 

Pugh, N. C. Chatter jee and S, K, Basu 
— for Appellant. 

Boy, S. B Das and S. K. Bay Ghau^ 
dhuri — for Eespondent. 

Costello, J . — In this appeal from a 
judgment of Buokland, J., dated 24:th 
January 1931, a point of considerable 
importance arises. The learned Judge 
himself said : 

“In this case a preliminary point of consi- 
derable importance has been raised, on behalf of 
the defendant, by the learned Advocate-General.** 

The suit was brought to recover a sum 
of Es. 60,000 or such damages as the 
Court might allow, for breach of a co- 
venant contained in a lease, whereby 
the defendant covenanted to return the 
property demised by the lease in good 
order and condition. It appears that a 
suit, which admittedly was precisely the 
same as the present suit (the previous suit 
being numbered 1771 of 1928) was insti- 
tuted by the same plaintiff against the 
same defendant and on the same cause 
of action; that is to say, Shailabala 
Dasee was the plaintiff in Suit No, 1771 
of 1928 and she is the plaintiff in the 
present suit, and Gobardhandas Ladsaria 
was the defendant in Suit No 1771 of 
1928, and he is defendant in the present 
suit. On 22nd May 1930 Suit No. 1771 
of 1928 was dismissed by an order of 
Lort-Williams, J., under the provisions 
of Oh. 10, E. 36 of the Eules of this 
Court. There was no appeal from that 
order, but an application was made, said 
to be by way of review, to have that 
order set aside. It so happened that 
that application came before me. I say 
‘'it so happened,*’ but I recollect that 
the reason why it came before me was 
(as was in effect admitted at the time) 
that the parties, or rather the plaintiff 
of set design waited until Lort- Williams, 
J., had proceeded on leave and until 
there was another Judge dealing with 
the interlocutory matters. The applica- 
tion for review was dismissed by me on 
6th August 1930 and again there was no 
appeal .from that order. The present 
suit was instituted on 2nd May 1931 and 
as I have stated, the cause of action and 
the issues in this suit are identical with 
those of the 1928 suit. The learned 
Judge says in his judgment : 


proceed, upon the ground of res judicata, but nofc 
upon the limited grounds which are to be found 
in S. 11, Civil P. 0., but upon the broader prin- 
ciples which were referred to and recognised by 
their Lordships of the Privy Council in 1921 P 0 
11 (1). Reliance is also placed upon the inherent 
powers of the Court which are preserved by 
S. 151, Civil P. C , and I have also been referred 
to the judgment of Sir Francis Maclean, O. J., 
in 10 0 W N 629 (2) in support of the proposition 
that the plaintiff, having elected to proceed, as 
she did, by applying to have the order of dis- 
missal set aside and having failed on that ap- 
plication, is not entitled now to litigate the 
matter afresh by a separate suit.’* 

The learned Judge stated the point 
which he had to determine, briefly and 
concisely, in these terms, 

“ whether an order of dismissal under Ch. 10, 
R. 36 of the Rules of this Court operates as a bar 
to a fresh suit.** 

The rule in question runs thus : 

“ Suits and proceedings, which have not ap- 
peared in the Prospective List within six months 
from the date of institution, may be placed be- 
fore a Judge in Chambers, on notice to the par- 
ties or their attorneys, to be dismissed for default 
unless good cause is shown to the contrary, or be 
otherwise dealt with as the Judge may think 
proper.** 

The authority of that rule was chal- 
lenged, in the year 1924, in 1924 Cal 
1025 (3) where however Sir Lancelot 
Sanderson, 0. J., held that the rule is 
not ultra vires and that the Court has 
jurisdiction to dismiss a suit for default 
when it appears on the Special List. It 
was also held in that case that the deci- 
sion of a Judge on the Original Side of 
the High Court dismissing a suit for 
want of prosecution under Ch. 10, E. 36 
of the Eules of the Court, is a judgment 
within the meaning of Cl. 15 of the 
Letters Patent and, accordingly, an ap- 
peal lies from that decision. It is ob- 
vious therefore on the authority of that 
case, that it would have been open to 
the present plaintiff had she so chose 
to have appealed against the order of my 
leai^ned brother Lort-Williams, dated 
22nd May i 1930. Buckland, J., came to 
the conclusion that, once a suit has been 
dismissed under the provisions of Ch. 10, 
E. 36 it is not open to the plaintiff to 
bring a fresh suit on the same cause o f 

1. Hook V. Administrator- General of Bengal, 

1921 P 0 11=60 I 0 631=48 I A 187=48 Cal 

499 (PC). 

2. 'Ram Gopal Mazumdar v. Prasunna Kumar 

Sanial, (1905) 10 0 W N 529=2 0 L J 608. 

8. Udoy Chand v. Khetsidas Tilokchand, 1924 

Cal 1025=81 I C 1048=61 Cal 905. 
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action. He expressed his opinion quite 
definitely in these words : 

“ I have no reasonable doubt that the object 
and intention of the rule is to enable the Court, 
finally, to dismiss such a suit unless the Judge 
is satisfied that there are grounds for allowing it 
to proceed,*’ 

It was pointed out that, on notice 
being sent to the parties, they have an 
opportunity to, and frequently do, ap- 
pear. Thereupon, the Judge can take 
into consideration any affidavits filed, 
and anything that counsel may put be- 
fore the Court on behalf of the parties. 
The learned Judge has given a number 
of reasons as to why he comes to the 
conclusion that once a suit is dismissed 
for default under Ch. 10, E. 36 of the 
Eules of this Court, the plaintiff is not 
entitled to bring a fresh suit on the same 
cause of action. I am bound to say that, 
with the reasoning of the learned Judge, 
so far as it goes, I respectfully and en- 
tirely agree. As a matter of common 
sense and of first impression, one cannot 
fail to be of opinion that it is undesira- 
ble that a plaintiff should be allowed, in 
circumstances such as the present, to 
suffer no greater penalty and incur no 
more serious handicap than the payment 
of certain costs to the defendant. 

It has been pointed out by the learned 
Judge, in his judgment, and emphasized 
by the learned Advocate-General in his 
address to us, that a plaintiff of means 
might use the procedure of the Court as 
an instrument of oppression and that, 
having launched his suit against any 
person, he might delay the prosecution 
of that suit so that it ultimately ap- 
peared on the Special List, as it has 
been called, and the suit was dismissed. 
Forthwith he might launch a fresh suit 
and indeed a succession of suits at any 
rate until the alleged cause of action 
became no longer available by reason of 
the operation of the statute of limitation. 
I wholly sympathize, if I may use the 
term, with the expression of opinion 
given by the learned Judge in his judg- 
ment. But we have to consider whether 
that judgment is justified by any pro- 
vision in law. It is admitted by the 
learned Advocate-General that neither 
the precise terms of S. 11, Civil P. C., 
nor the general principles of the doctrine 
of res judicata, as explained in a number 
of decisions of their Lordships of the 
Judicial Committee of the Privy Council, 


including the cases of 1931 P C 114 (4) 
and 1932 P C 161 (5) are of any avail to 
the defendant in the present proceeding. 
It is undoubtedly right to say that here 
there is no case of res judicata, because 
the original Suit, No. 1771 of 1928, was 
never heard and determined, and in no 
sense could it be said that the plaintiff's 
case had been disposed of on its merits. 
We have therefore to see whether there 
is any other principle or provision, either 
in the general adjectival law or in the 
rules of this Court, which prevents the 
plaintiff from proceeding with the suit, 
out of which this appeal arises. The 
learned Advocate-General has sought to 
rely on a number of orders and rules 
contained in the first schedule to the 
Civil Procedure Code, but none of them, 
in my opinion, are really material for 
our present purpose. He has also argued 
that the provisions of S. 12, Civil P. C., 
do not stand in his way : That section 
lays down that : 

“ Where a plaintiff is precluded by rules from 
instituting a further suit in respect of any par- 
ticular cause of action, he shall not be entitled 
to institute a suit in respect of such cause of 
action in any Court to which this Code applies.” 

As far as one can see the rules in Sch 1, 
Civil P. 0., which do bar a fresh suit in 
respect of the same cause of action, are 
these : 0. 2, E. 2, 0. 9, E. 9, O. 22, E. 9 
and 0. 23, E. 1. None of these have any 
application to the present circumstances. 
In my opinion, S. 12 operates against 
the contention of the defendant in the 
present suit. Mr. Pugh argued that we 
must deduce from it that, unless there 
is a rule either in the Code of Civil Pro- 
cedure or in the Eules of this Court, 
there is nothing in the general provi- 
sions of law to prevent the plaintiff 
instituting a fresh suit, after the former 
suit has been dismissed under the pro- 
visions of Ch. 10, E. 36 of this Court. 
It is to be remembered that E. 36, 
Oh. 10 of the Eules of this Court is ap- 
parently designed to serve the same 
purpose as E. 12, 0. 36 of the Eules of 
the Supreme Court in England, and to a 
large extent Ch. 10, E 36 of this Court 
is analogous to 0. 36, E. 12 of the Eng- 
lish procedure, one of the main differ- 
enoes being how ever th at in th is Cou rt 

4. Munni Bibi v. Tirloki Nath, 1031 P 0 114:= 

132 I 0 598=58 I A 168=58 All 103 (PC). 

5. Maung Sejn Done v. Ma Pan Nyun, 1932 P C 

161=137 I C 328=59 I A 247=10 Rang 322 

(PC). 
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the Begisfcrat takes the initiative on 
j^nding that suits are not being prose- 
cuted with due vigour and diligence, 
jwhereas under the English Procedure it 
^s left to the defendant to stimulate the 
Activities of the plaintiff either by him- 
self causing the action to be set down 
|for trial, or by taking out a summons 
Asking that the action may be dismissed 
tfor want of prosecution. There is no very 
direct, certainly no very modern deci- 
sion, as to what precisely is the effect of 
s,n order made under the provisions of 
O. 36, R. 12 as regards the rights of the 
plaintiff to bring a fresh suit. 

We find in the notes in the Annual 
Practice of 1934, at p. 2213, a statement 
to the effect that, where an action has 
not been set down for trial under 0. 36, 
E. 32 the effect of a dismissal is not 
clear. The note seems to be based upon 
the judgment of Sir George Jessel 
M. R. in 12 Oh. D. 681 (6) and the judg- 
ment of Kay, J., in 36 W. R. 602 (7). 

The case of 12 Oh. D. 681 (6) was 
decided in the year 1879. There it was 
held that where an action has been 
commenced against a company and con- 
tinued by leave after a winding-up 
order, and before trial an order had 
been obtained to dismiss the action for 
want of prosecution, the plaintiff in the 
fiction was not debarred from bringing 
forward a claim in the same matter in 
the winding up. Sir George Jessel M. R. 
said at p. 682 of the report : 

* It is very much to be desired that a new 
rule should be made to meet cases of this kind. 
But in the meantime the former practice applies 
except so far as it has been altered by the Judi- 
cature Act and the rules of Court, and I find 
nothing in them which varies it on this point. 

Formerly a man could abandon his action by 
not taking any further steps in it, whether it 
were brought at Common Law or in Chancery. 
In the former case the defendant signed judg- 
ment of non-pros., which they exactly described 
what had happened ; in the latter case he would 
liave the bill dismissed for want of prosecution, 
but in either case the plaintiff could bring a 
new action for the same matter, with this excep- 
tion only, that in Chancery, if the cause had 
been set down to be heard, the dismissal of the 
bill for want of prosecution, was equivalent to 
xlismissal on the merits, and was a bar to a now 
action.” 

‘‘In this case, if the action had been set down 
for hearing, there might have been a question 
whether the former rule of Common Law or 
that of the Court of Chance ry ought to prevail . 
)6. In re, Orrell Colliery ^d B'i re- Brick Co., (1879) 

12 Ch D 681=48 L j Ch 655. 

*7. Magnus v. National Bank of Scotland, (1888) 

36 W R 602=57 L J Ch 902=58 L T 617. 


But in a case where, as here, the action had not 
been set down, there was only one rule, namely, 
that a fresh action might be brought. If the 
new rules had been intended to make an altera- 
tion in this respect, it would have been so ex- 
pressed. But that has not been done, and con- 
sequently the practice is the same as it was be- 
fore the rules were made.” 

As far as one can ascertain, the posi- 
tion in this Court seems to be the same 
as it was in England at the time when 
the 12 Oh. D. 681 (6) was decided. A 
year or two later, and in between 
12 Ch. D. 681 (6) and 36 W. R. 602 (7), 
there was the case of 30 W. R. 815 (8). 
There, by a Master's order, an action 
was to be dismissed, unless notice of 
trial were delivered by a certain day. 
Through a mistake of the solicitor's 
clerk, notice of trial was not delivered 
within the required time. The Judge in 
Chambers refused, in the exercise of his 
discretion, to extend the time fixed by 
the Master's order. On appeal, the 
Court declined to interfere with the 
Judge's discretion. Grove, J., in his 
judgment observed : 

” I am of opinion that this is a case in which 
we should not interfere with the discretion of 
the learned Judge. (1880) 6 Q. B. D. 116 (9), on 
which the plaintiffe* counsel relies, is the exact 
converse of the present case. There the learned 
Judge thought fit to vary the Master’s order, 
and the Court of appeal, as well as the Divi- 
sional Court, refused to interfere with his dis- 
cretion. If this wero a solitary instance of an 
application of this kind, we might be inclined to 
grant the indulgence asked for ; but cases of this 
kind are becoming too common, and in the in- 
terests of clients this carelessness on the part of 
solicitors and their clerks must be put a stop to. 
If we encouraged such conduct we should prac- 
tically be abolishing the rules made under the 
Judicature Acts, and a negligent party might 
postpone a case day after clay, and set all the 
rules at defiance, if he knew that he could be 
reinstated in tl\e position which he had lost by 
his own carelessness or intentional disobedience 
of the rules merely by payment of the costs.” 

Theu the learned Judge continued in 
the words following and they are the 
important part of his judgment for our 
present purpose : 

” A new writ may be issued immediately in 
this case, so that the right of the plaintiff is not 
lost, as he merely has to pay the costs incurred 
so far as a penalty for his carelessness, and begin 
over again.” 

Then we come to the case of 36 W, R. 
602 (7) which was decided in the year 
1888. In that case, there was a consent 
order, dismissing an action for want of 
prose cution, and it was held that, unless 

8. Gilder v. Morrison, (1882) 30 W R 815. 

9. Garter v. Stubbs, (1880) 6 Q B D 116=50 L J 

Q B 161=29 W R 132=43 L T 746. 
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it proceeded upon a compromise of the 
cause of action, there was no bar to an- 
other action between the same parties 
for the same matter. The former prac- 
tice of the Court of Chancery on this 
point is unaffected by the rules of Court 
under the Judicature Act. The plain- 
tiffs in the action, having made default 
in making discovery and answering in- 
terrogatories, told the defendants they 
intended to abandon the action, and 
would pay their costs. Not having done 
this, the defendants issued a summons 
to dismiss the action for want of prose- 
cution. The plaintiffs, thereupon, paid 
the defendant’s costs, and at the hearing 
of the summons they appeared, and con- 
sented to an order dismissing the action 
as against the defendants. The plain- 
tiffs then brought a fresh action against 
the same defendants for the same mat- 
ter, whereupon the defendants raised 
the question of law whether the plain- 
tiffs were not estopped, by reason of the 
order on the summons. The Court held 
that the order, not having proceeded 
upon a compromise of the cause of ac- 
tion, was no bar to the fresh action. 
The judgment of Kay, J., is very illumi- 
nating upon the point which is now be- 
fore us. He is reported, at p. 604 of the 
report, as saying : 

“ Now if that consent order had proceeded on 
a compromise of the cause of action, it would 
have been an absolute bar to a new action. But 
here the order was made on a summons to dis- 
miss for want of prosecution, an order on which 
would not be a bar, and therefore, unless it is 
shown that the consent proceeded upon the com- 
promise of the cause of action, I cannot see how 
it is possible to say this would be a bar. Can it be 
said that when you attend on a summons to dis- 
miss for want of prosecution, and submit to an 
order by consent, that order is a bar to another 
action ? That seems to me against all the rules 
of the Court. There is a great deal more in this 
than mere technicality, because the principle of 
the Court is that unless the merits of the case 
have been dealt with, the dismissal of one action 
is not ^ a bar to another action of the same kind. 
That is a very ancient rule of the Court of 
Chancery which I should be sorry to see dis- 
turbed.** 

A little lower down in the judgment, 
the learned Judge said : 

“The object of this summons to dismiss for 
want of prosecution was to prevent the plain- 
tiffs going on with that action. Everybody 
knows that would not prevent another action 
being brought. Of course the plaintiffs were 
compelled by the terms of the order to pay all 
the costs of that action.** 

Now, on the authority of the three 
cases, to which I have referred, it seems 
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to me that on general principles there is 
nothing to prevent a plaintiff, whose 
suit has been dismissed for want of pro- 
secution, from instituting forthwith a 
suit against the same defendant upon 
the same cause of action and, in the ab- 
sence of gTny rule made by the Court to 
deal with such a state of affairs, it is 
clear that, in circumstances such as the 
present, where the suit was dismissed^ 
under the provisions of Chap. 10, E. 36, 
the plaintiff is at liberty to bring a 
fresh suit if he be so minded. I feel 
impelled to say that, unlike Kay, J.^ 
I should not be sorry to see the practice 
altered and an appropriate rule made' 
by this Court negativing, or at any rate* 
circumscribing, the right of the plaintiff' 
to bring one or two and possibly more 
actions against the same defendant on. 
the same cause of action, where the first 
and the second or the subsequent action 
has been disposed of under the provi- 
sions of the rule which we are now 
considering. I go further than that and 
say that, in my opinion, it is highly 
desirable that a rule of that character 
should be made by this Court, unless 
the matter is dealt with by other 
authority and suitable provisions inser- 
ted, either in the body of the Civil Pro- 
cedure Code or in the rules contained in 
the schedule to that Code. We have 
now however only to administer the law 
as we deem it to exist at the present 
time. For the reasons which I hava 
given, we are compelled to come to the 
conclusion that this appeal must be al- 
lowed. The result is that the case must 
go back to be disposed of on its merits^ 
The appellants will have the costs of 
this appeal. The cost of the Court be- 
low will abide the result of the further 
proceedings. 

Lort- Williams, J. — The subject for 
consideration in this appeal is the effecfe 
of the dismissal of a suit for want of 
prosecution under E. 36, Chap. 10 of tha 
rules of this Court on the Original Side.. 

The learned Judge (Buckland, J.) has 
decided that the plaintiff is precluded 
by such dismissal from bringing a fresh 
suit upon the same cause of action. I 
cannot understand upon what principle 
of law such a decision can be supported.. 
This is a very drastic rule, which pro- 
vides that a Judge may dismiss for de- 
fault any suit which has not appeared 
in the Prospective List within six. 


Shailabala V. Gobaedhandas (Lort-Williams, J.) 
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months from the date of institution. 
Such orders are sometimes necessarily 
made in a somewhat summary way, and 
I am surprised to find that it has been 
suggested, nay more, decided that the 
effect of the many decisions which I 
have given under the provisions of this 
rule was to deprive the plaintiffs for 
ever of the right to agitate their claims. 

Of course, there are well-known prin- 
ciples of law which preclude the plain- 
tiff from bringing a fresh suit upon the 
same cause of action, e. g., the principle 
of res judicata. But no one has sugges- 
ted that, in the circumstances of such a 
dismissal for default, there has been 
anything in the nature of a trial or de- 
cision upon the merits. 

And of course, where special rules 
have been made by or for the Court, 
which forbid the bringing of a fresh suit 
the plaintiffs are bound by them so long 
as these rules are intra vires of the rule- 
making authoiity; such, for example, are 
to be found in 0. 9, Civil P. C. But 
there is no similar provision in E. 36, or 
elsewhere in the rules of this Court, or 
in the Code of Civil Procedure, which is 
relevant to the present discussion. On 
the contrary, S. 12, of the Code provides 
that : 

Whore a plaintifi is precluded by rules from 
instituting a further suit in respect of any 
particular cause of action, he shall not be en- 
titled to institute a suit in respect of such cause 
of action in any Court to which this Code ap- 
plies.” 

Inferentially it seems to follow that 
where no such rules exist, no such pre- 
clusion is intended to apply. In the ab- 
sence of such rules, I know of nothing to 
prevent a plaintiff, whose suit has been 
dismissed under the provisions of E. 36, 
from bringing a fresh suit upon the same 
cause of action, except the law of limi- 
tation. The law upon this subject has 
been clearly stated by Sir George Jessel 
M. E. in 12 Ch. D. 681 (6) as follows : 

” Formerly a man could abandon his action 
by not taking any further steps in it, whether it 
were brought at Common Law or in Chancery. 
In the former case the defendant signed judg- 
ment of non-pros., which exactly described what 
had happened ; in the latter case he would have 
the bill dismissed for want of prosecution, but in 
-either case the plaintiff could bring a new ac- 
tion for the same matter, with this exception 
'Only, that in Chancery, if the cause had been 
sot down to be heard, the dismissal of the bill 
for want of prosecution was equivalent to dis- 
missal on the merits, and was a bar to a new 
action.” 
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And by Kay, J., in 36 W. R. 602 (7) a» 
follows : 

” The practice in this Court was well settled 
long before I went to the bar. In Lord Redes- 
dale s book I find the law thus stated on p. 23ft 
of the original edition : ” A decree or order 

dismissing a former bill for the same matter may 
be pleaded in bar to a new bill, if the dismission 
was upon hearing, and was not in terms diroc- 
ted to be without prejudice. But an order of 
dismission is a bar only when the Court deter- 
mined that the plaintiff had no title to the re- 
lief sought by his bill, and therefore an order 
dismissing a bill for want of prosecution is not a 
bar to another bill.” .... There is a great deal 
more in this than mere technicality, because the 
principle of the Court is that unless the merits 
of the case have been dealt with, the dismissal of 
one action is not a bar to another action of the 
same kind. That is a very ancient rule of the 
Court of Chancery which I should be sorry to- 
see disturbed .... The object of this summons 
to dismiss for want of prosecution was to pre- 
vent the plaintiffs going on with that action. 
Everybody knows that would not prevent an- 
other action being brought. Of course, the^ 
plaintiffs were compelled by the terms of the 
order to pay all the costs of that action.” 

In Seton’s Judgments and Orders,’"^ 
Edn. 7, 1912, Vol. 1, at p. 136, it is sta- 
ted upon the authority of these decisions 
that where an action has been dismissed 
for want of prosecution, the plaintiff 
must pay the costs of the old one first 
and a similar statement appears irb 
Danieirs Chancery Practice, Edn. 8^ 
1914, Vol. 1, at p. 474. 

In my opinion, it would be diflicult ta' 
support the making of any rale, which,, 
in such circumstances, would precludo- 
the bringing of a fresh suit upon the 
same cause of action, unless the first 
suit had been set down for trial. If that- 
has been done, the plaintiff cannot com- 
plain that he has not had an opportu- 
nity of having his case heard, and if he^ 
fails to proceed with the prosecution of 
his claim, and it is dismissed for de- 
fault, the Court, in such circumstances^ 
would be justified in making a rule that 
no fresh suit should be brought upon tha 
same cause of action. In a case, such^ 
as the present, where there has been a 
dismissal of the suit, but not upon the 
merits, I think it ought to be provided 
that no fresh suit shall be instituted 
until all costs incurred in the first suit, 
have been paid by the plaintiff to the 
defendant. I agree with my learned 
brother that this appeal must be allowed 
with costs. 

l.g./r.k. Appeal allowed. 


Shailabala V. Gobardhardas (Lort-Williams, J.) 
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Costello and Lort-Williams, JJ. 

Banjtt Bay — Appellant. 

V. 

D. A, David — Eespondent. 

Appeal No. 100 of 1933, Decided on 
1st June 1934, from Original Suit No. 20 
of 1932. 

Companies Act (1913), S. 109 (d) — Assign- 
ment of book* debt by company as security 
for securing existing debt is mortgage of 
that debt — Unless it is registered, it is in- 
operative as against liquidator and creditors 
of company — Transfer of Property Act (1882 
as amended by 20 of 1929), Ss. 130 and 134. 

An assignment of a book- debt as security for 
the purpose of securing an existing debt consti- 
tutes a mortgage of that debt and unless it is 
registered as required by the provisions of 
8. 109 (d), Companies Act, the assignment will 
be inoperative as against the liquidator and the 
creditors of the company : Saundersoiv & Go, v. 
Claris, (1913) 2d T h R 579, Eel on, 

[P 222 0 1, 2] 

S, M. Dose and A. N, Bose—ioi Appel- 
lant. 

Sudhish Bay — for Respondent. 

Costello, J. — The facts of the case 
-out of which this appeal arises are fairly 
simple. The point of law which has to 
be determined upon a consideration of 
those facts is however one of some 
difficulty, A suit was brought by the 
liquidator of the Co-operative Hindu- 
sthan Bank Limited to recover from 
■certain persons, who are the Wardens of 
the Armenian Church, a sum of money 
for work and labour done on behalf of 
the Wardens of the church by a firm 
named Carr, Morrison & Co., Ltd. That 
firm has gone into liquidation and the 
liquidator of it, Mr. G. C. Bead, is a 
party to this suit. The Wardens of the 
Armenian Church, so far as these pro- 
eeedings are concerned, have in effect 
called upon the other two parties to 
interplead. They have paid into Court 
a sum of Es. 2,971-12-9 which was the 
amount ultimately agreed as being owing 
in respect of the work done by Carr 
Morrison & Co. The conflict of claims 
between the liquidator of the bank and 
the liquidator of Carr Morrison & Co., 
arises from the fact that Carr Morrison 
^ Co. borrowed from the bank the sum 
of Es. 3,000 and executed in favour of 
the bank a promissory note, dated 8th 
July 1930. In addition, the company 
assigned two bills, or rather ‘invoices,' 
which were made out by Carr Morrison 

Co , as builders and contractors, ad- 
■dressed to the Wardens of the Armenian 


Church of Calcutta. One of those bills 
was for a sum of Es. 6,737-10-0 and tho 
other bill was for Es. 6,986-3-0. The 
bills were numbered respectively 166 
and 167 and they were both dated 6th 
July 1930. On the same date, a letter 
was addressed by Carr Morrison & Co., 
to the Wardens of the Armenian Church 

in these terms: 

Re: No. 2, Middleton Roto. 

We beg to hand you herewith our final bills 
in respect of tho above work (repairs, sanitary 
and plumbing), for favour of payment, at your 
early convenience. 

The enclosed bills aggregate Rs. 12,720-13-0, 
against which you have, from time to time, 
advanced the sum of Rs 7,000 only, leaving a 
balance of Rs. 5,720-13-0 still due. 

These final bills cancel the running bills 
previously issued, viz., Nos. 122, 123, 125 and 
126. 

These bills are assigned and endorsed for 
valuable consideration to the Co-operative 
Hindnsthan Bank, Ltd., Calcutta, and we will 
thank you to make payment to them direct to 
our a/c, at 12-2, Clive Row, Calcutta ....'* 

Upon the back of the bills there was 
the following endorsement: 

Please pay to Co operative 
Hindnsthan Bank, Ltd., 

Carr Morrison & Co., Ltd., 

(Sd.) P. M. Morrison, 
Managing Director. 
Carr IMorrison, & Co., Ltd., 

(Sd.) C. Carmichael, 
Managing Director. 

The position therefore was that by the 
endorsement on the back of the bills, 
coupled with the notification contained 
in tho letter of the same date, Carr 
Morrison Si Co., assigned to the bank 
the benefit of the debt then owing to 
them by the Wardens of the Armenian 
Church. The bills and the letter of 5th 
July were sent through the bank and, 
on 8th July, were forwarded by the bank 
to the Wardens of the Armenian Church, 
under cover of a letter, which is in these 
terms: 

Please receive the following bills which have 
been endorsed to this bank for valuable considera- 
tion and the cheque for which when passed 
should be drawn in favour of this bank and sent 
to us for credit of tho account of Carr Morrison 
& Co., Ltd., with this bank. 


At the foot of the letter, there is a 
tabular statement in the following form: 


No. 

1 

Drawer. 

1 

Currency. 

j 

Amount. 




Rs. as. p» 

26-493 . . 

Yourselves . . 

D 

5,720 13 0 


Enclosures— ■ 
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(1) One letter dated 6th July 1930 of Oarr 
Morrison & Co., Ltd. 

(2) Bills Nos. 166 and 167 dated 6th July 1930 
or Es. 5,737-10-0 and Rs. 6,986-3-0. 

Certain correspondence passed bet- 
ween the bank and the Wardens of the 
Armenian Church, in which it appears 
that the Wardens of the Church disputed 
bhe amount said to be due from them to 
uarr Morrison & Co., but ultimately, 
after two of the Wardens had gone into 
the matter, they admitted liability to 
the extent of Rs. 2,971-12-9, which, as 

I have already said, is the amount 
claimed in the suit, out of which this 
appeal arises. 

The defendants, Carr Morrison & Co. 
(in liquidation), by their liquidator, G. C. 
Read, contended in the suit that the 
plaintiff, as the liquidator of the Co- 
operative Ilindusthan Bank, was not en- 
titled to recover the amount from the 
Wardens of the Armenian Church and 
that the sum owing by the Wardens of 
the Armenian Church should be treated 
as a debt due to Carr Morrison & Co. (in 
liquidation), and the liquidator of Carr 
Morrison 6: Co , took the point that the 
assignment of the debt due from the 
Wardens to the bank was of such a na- 
ture that we ought to treat it as if it 
were a mortgage and being a mortgage, 
it ought to have been registered under 
the provisions of S. 109 (d). Companies 
Act. That section provides that certain 
mortgages and charges are to be void, if 
not registered. The words of the section, 
so far as material for our present purpo- 
ses, are these: 

Every mortgage or charge created .... by 

II company and being cither a mortgage or 
< hargo on any book-debts of the company, shall 
so far as any security on the company’s property 
or undertaking is thereby conferred, bo void 
against the liquidator and any creditor 
of the company, unless the proscribed parti- 
culars of the mortgage or charge, together 
with the instrument (if any) by which the mort- 
gage or charge is created or evidenced, or a copy 
thereof verified in the prescribed manner, are 

filed with the Registrar for registration 

within twenty-one days after the date of its 
creation, but without prejudice to any contract 
or obligation for repayment of the money there- 
by secured, and when a mortgage or charge be- 
comes void under this section, the money secu- 
red thereby shall immediately become payable.’* 

Then there are certain provisos which 
are not relevant to our present inquiry. 
The liquidator of Oarr Morrison & Co., 
contended that the assignment constitu- 
ted by the letter of 6t;h July 1960, and 
the endorsement on the bills dated 5th 


July 1930, was of such a nature that it 
ought to be considered as a mortgage 
and therefore subject to the provisions 
of S. 109 which I have just read. The 
learned Judge at the trial, by his judg- 
ment dated Slst May 1933, stated the 
point which he had to determine in this 
form: 

- He (i. 0 ., the liquidator of Carr Morrison & 
Co.) puts in issue the validity of the alleged 
assignment of the plaintiff baik. He says that 
ths assignment was not absolute but was by 
way of charge and that, inasmuch as it was not 
registered, it is inoperative against the defen- 
dant company by reason of S. 109 (1) (d), Com- 
panies Act ** 

The matter falls to bo decided upon a 
consideration of the provisions of S. 130, 
T. P. Act, which by sub-S. (l) provides 
that: 

“ The transfer of an actionable claim, whe- 
ther with or without consideration, shall be 
effected only by the execution of an instrument 
in writing signed by the transferor or his duly 
authorized agent shall be complete 

and effectual upon the execution of such instru- 
ment, and thereupon all the riglits and reme- 
dies of the transferor, whether by way of dama- 
ges or otherwise, shall vest in the transferee, 

whether such notice of the transfer * . 

bo given or not.” 

It seems clear that in this case there 
was a transfer by Carr Morrison & Co., 
to the bank of an actionable claim and 
that suoh transfer was by an instru- 
ment in writing signed by the transfe- 
rors. It follows therefore that the trans- 
fer was complete and effectual upon the 
execution of the instrument in writing, 
that is to say. the letter of 5th July, 
taken in conjunction with the endorse- 
ments on the two bills Nos. 166 and 167. 
It also follows that on the execution of 
those documents all the rights and 
remedies of the transferors, that is to 
say, Oarr Morrison A; Co., vested in the 
transferees, the Co-operative Hindus- 
than Bank, Ltd. Actually in the pre- 
sent case, notice of the transfer was 
given to the debtors by the letter of 
8th July 1930, which I have already 
quoted. Sub-S. (2), S. 130 provides that: 

” The transferee of an actionable claim may, 
upon the executi on of tlie instrument of trans- 
fer . . . , sue or institute proceedings for the 
same in his own name without obtaining the 
transferor’s consent to such suit or proceedings 
and without making him a party thereto.” 

It is manifest from the judgment of 
the present Chief Justice in 1923 Cal. 
7l9 (i) that S. 130, T. P. Act, contains 
a special scheme wh ic h has some of the 

1. Sadasook Ramprotap v. Hoaro Miller & Co., 

1923 Cal 719=80 I C 632. j 
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features both of the English common 
law and of the principles of equity and 
it is analogous to the provisions which 
are contained in S. 25 (b), Judicature 
Act, 1873, which are now enacted in 
S. 126, Law of Property Act, 1926. It 
is unsafe however to endeavour to de- 
cide the point of the kind now before us 
by any extensive reference to the Eng- 
lish authorities. For the purpose of the 
present case, it is important at the out- 
set to recall that the Judicial Commit- 
tee have decided that the assignment of 
an actionable claim, such as debt, al- 
though absolute in form may neverthe- 
less in its effect operate by way of secu- 
rity only. The authority for that pro- 
position is to be found in the judgment 
or Lord Moulton in 37 Bom. 198 (2), 
where his Lordship said: 

“ The appellant bases his claim on an assign- 
ment in writing dated 13th August 

1909. It is in form an absolute assignment and 
was according to the evidence given under pres- 
sure from the appellant to whom Dwarkadas 
Dharamsey was then indebted in a much larger 
sum. The validity of the assignment is there- 
fore established. It may well be that although 
absolute in form it was intended to be only by 
way of security so as to be subject to a right of 
redemption, but this does not affect the rights of 
the parties under the circumstances of the pre- 
sent case.’* 

The assignment effected by the letter 
and the endorsement of 5th July 1930, 
was apparently intended to operate as 
an absolute assignment so as to pass to 
the bank the whole of the rights and in- 
terest of Carr Morrison & Co. It may 
be that, upon a scrutiny of the exact lan- 
guage used in the letter of 5th July 1930, 
it was the intention of Carr Morrison & Co. 
that the whole of the amount properly 
recoverable by them from the Wardens 
of the Armenian Church should be paid 
to the bank and credited to the account 
of Carr Morrison & Co., with the result 
that if the amount paid by the Wardens 
of the Armenian Church was in excess 
of the amount owing by Carr Morrison & 
Co., to the bank on their overdraft, the 
balance would remain to the credit of 
the account of Carr Morrison & Co. 
But it is not possible for us to consider 
or even to speculate as to what the 
result would have been upon the adop- 
tion of that view of the transaction, 
because the learned Judge found as a 
fa ct that the debts were assigned no t as 

2. Mulraj Khatau v. Vishwanath Prabhuram, 

(1913) 37 Bom 198=17 I 0 627=40 lA 24 (PC). 
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an out-and-out transaction but merely 
as security for the overdraft. The rele- 
vant passage in the judgment is in thesa 
words: 

I should hold that the words were sufficient 
to effect a transfer of the debt to the bank, even 
if any of the parties were at liberty in view of 
their pleadings to dispute that proposition — a 
matter of some doubt. The question then is 
whether evidence is admissible to show a col- 
lateral agreement between the parties that the 
assignment of the debt was not absolute but was 
by way of security for the loan by the bank. The- 
evidence on which the liquidator relies and 
which the bank seeks to exclude is contained irt 
a letter of 2nd March 1931, written by the bank’s 
solicitor and stating that the bills wore assigned 
by Carr, Morrison & Co. to the bank for security. 
It has also been pointed out that when the- 
Wardens questioned the amount of the bills, the 
bank declined to discuss the question without, 
reference to Carr, Morrison & Co , Ltd., thereby 
admitting that Carr, Morrison & Co., Ltd., had 
still an interest in the debt. I am prepared on 
the letter to say that the issue of fact raised by 
Carr, Morrison & Co., Ltd., should be decided iim 
their favour. I am of opinion that there was an 
agreement between Carr, Morrison & Co., Ltd., 
and the bank that the debts were assigned not* 
as an out-and-out transfer but as security for an 
overdraft. I have now to decide whether evi- 
dence is admissible in proof of an oral agreement 
to this effect having regard to the language of 
S. 92, Evidence Act. 

We have not to concern ourselves in 
this appeal as to whether the learned 
Judge was right in resorting to the letter 
of 2nd March 1931, and the course of 
dealings between the parties subsequent 
to the assignment, in order to arrive at 
a decision as to what in substance waa 
the nature of the transfer effected by 
the endorsement of 5th July 1930, be- 
cause no objection has been taken on 
that score and moreover the learned 
counsel who appeared for the liquidator 
of the bank have conceded that the as- 
signment was by way of security only,, 
even though in form it may have been 
an out-and-out transfer of all the rights 
and interest of Carr Morrison & Co. in 
the book-debt in respect of the liability^ 
of the Wardens of the Armenian Church 
towards Carr Morrison & Co. We, there- 
fore, have to decide the matter on the 
footing that there was an assignment of 
a book-debt by way of security to ensure 
repayment by Carr Morrison & Co. ta 
the bank of the overdraft. Put into 
figures, the position was that there was 
an assignment of the debt due on a bill 
for Es. 5,720-13-0 in order to secure re- 
payment of a debt to the amount of 
Es. 3,500. In those circumstances* 
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S. 134, T. P. Act, comes into action if I 
may so put it. S. 134 says: 

Where a debt is transferred for the purpose of 
-securing an existing or future debt, the debt so 
transferred, if received by the transferor or re- 
oovered by the transferee, is applicable, first, in 
payment of the cost of such recovery; secondly, 
in or towards satisfaction of the amount for the 
time being secured by the transfer; and the 
residue, if any, belongs to the transferor or other 
X)erson entitled to receive the same. 

Briefly stated, the effect of that sec- 
tion is this: that if a debt is ti*ansferred 
by way of security, the transferee is en- 
titled to discharge the debt due by the 
transferor to him. Then, if there is any 
residue, that is after payment of the cost 
of recovery and the amount actually <3n0 
by the transferor to the transferee, that 
belongs to the transferor. The position 
•created by the precise language of S. 134 
-seems to be somewhat anomalous, be- 
cause where there is a transfer under 
S. 130, all the rights and remedies of the 
transferor vest in the transferee. The 
expression all rights” must of course 
include the right of ownership, and yet 
b. 134 says that the residue, if any, be- 
longs to the transferor which is only 
itnother way of saying that if there is 
anything left over, after the debt bet- 
ween the transferor and the transferee 
is satisfied, the transferor is the owner 
of the balance whatever it may be. The 
anomaly consists in this, that there is a 
contradiction between the provisions of 
S. 130 and those of S, 134. One would 
have expected that instead of saying any 
residue belongs to the transferor,” the 
section would have said **the residue, if 
any, shall be retransferred by the origi- 
nal transferee to the original transferor.” 
However, it seems reasonably clear that 
what is intended is that where a debt is 
transferred for the purpose of securing 
an existing debt then the whole matter 
•should be interpreted, as far as possible, 
upon the analogy of a mortgage of any 
other kind of property. That the trans- 
feror still has some residuary interest in 
the transfer is clear from the fact that 
under the terms of S. 134 it would be 
possible for him to receive the original 
debt, and as I have already pointed out 
the residue actually belongs to him. It 
seems to me, therefore that even it there 
had been in form an absolute assignment 
and subsequently the transferor pays 
off his debt to the transferee then the 
transferor would be in the position of 


being entitled to receive from his debtor 
the whole amount of the debt which had 
been transferred upon the basis that in 
those circumstances the residue would, 
in fact, be the whole debt. I have no 
doubt whatever, even without referring 
to the marginal note, that this S. 134 is 
intended to deal with a case of mortgage 
debt. 

The main difficulty which confronts 
us in the present instance is to deter- 
mine whether an assignment for the 
purpose of securing an existing debt is 
a mortgage of such a character as falls 
within the ambit of S. 109 (d). Com- 
panies Act. To put the matter tersely, 
the difficulty which I first felt in the 
matter is the determination of the ques- 
tion whether or not an assignment of a 
book-debt is really a mortgage of that 
book-debt, but I think that difficulty 
is entirely solved by the judgment of 
Lush, J. in 29 T. L. E. 679 (3). In that 
case, a limited company, in considera- 
tion of an advance from their bankers, 
executed an assignment which, after 
reciting that the company were entitled 
to £30. 7s. from the defendant, that it ■ 
had been agreed that that debt should 
be assigned to the bankers, and that by 
a letter of even date the defendant had 
been directed by the company to pay 
the debt in question to the bankers, 
assigned unto the bankers so much of 
the defendant s debt ‘‘as may be neces- 
sary to indemnify the assignees’" for 
the amount advanced by them to the 
company. After executing that deed, the 
company wrote to the defendant re- 
questing him to pay the debt due to 
them to the bankers. A few days later 
the company went into voluntary liqui- 
dation. The assignment to the bankers 
was not registered. The liquidator 
claimed to recover the debt from the 
defendant on the ground that the as- 
signment to the bankers, being unregis- 
tered, was void as against him, but the 
defendant insisted upon paying the debt 
to the bankers. It was held that the 
liquidator was entitled to recover, inas- 
much as by S. 93, Companies (Oonsoli- 
dation) Act 1908, the unregistered as- 
signment was void as against him, and 
because it was impossible for the parties 
to a transaction by way of mortgage or 
charge to alter the effect of S. 93, Oom- 

8. Saunderson & Co. v. Clark, (1913) T L R 
679. 
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panies (Consolidation) Act 1908, by 
adopfcing a form which does not accord 
with the real transaction between them. 
S. 93, Companies (Consolidation) Act 
1908, was the section corresponding to 
S. 109, Companies Act. The correspond, 
ipg provisions of the English Law are 
now contained in S. 79, English Com- 
panies Act (1929). The passage in the 
i^eport of the judgment of Lush,J., which 
has most bearing on the present prob- 
lem occurs at p. 580 and is in these 
words: 

Mr. Schiller on behalf of the defendant had 
contended that the deed operated as an absolute 
assignment of the book-debt, a sale in fact, in 
consideration of the advance. He (Lush, J.,) 
did not think that the deed was capable of that 
construction. The recital appeared to suggest 
it, but the operative part treats the book-debt as 
given only as an indemnity, which must mean 
as a security, and it provides for payment of 
interest by the company on the advance, thus 
treating them as debtors. Moreover, it had been 
given along with a director’s guarantee, and the 
banking account, which was in evidence, showed 
that the company were debited as debtors with 
the amount of the advance. The bankers tlem- 
solves called their interest in the book-debt a 
charge in a letter they wrote to the defendant, 
dated 4tli January 1910. 

In passing I may recall that the ban- 
kers in the present case in their letter 
of 2nd March 1931, described the assign- 
ment as being a further security. Lush, J., 
continued thus: 

The legal effect of the deed of 24t]i December 
1909 therefore was thus. The company, accept* 
ing the loan as a loan to themselves, transferred 
their interest in the book-debt to the bankers as 
a security, and were consequently entitled to a 
re-transfer on paying off the loan. In other 
words, they mortgaged the book-debt to secure 
an advance. On 1st January 1910, the company 
went into voluntary liquidation, and the mortr 
gage therefore became subject to the provisions 
of the Companies Act 1908, S. 93. 

The words of Lush, J., to my mind 
indicate that if there is an assignment 
of a book-debt as security (to use the 
words of S. 134) for the purpose of 
securing an existing debt, then that 
constitutes a mortgage of that debt. 
Therefore the provisions of S. 134 are 
applicable and the matter must be dealt 
with as directed by that section. The 
moment one comes to the conclusion 
that a mortgage has been effected by 
means of an assignment, even though 
the transfer might in form be an abso. 
lute assignment, it inevitably follows 
that the transaction should have been 
registered as reqluired by S. 109, Com. 
panies Act ; or to put the matter the 
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other way round it follows thdt unless 
it is registered as required by the pro- 
visions of that Act, the assignment wdll 
be inoperative as against the liquidator 
and the creditors of the company. In 
that view of the matter, and having 
regard to the fact that counsel for ,the 
appellant admitted that this was an 
assignment by way of security, it fol- 
lows that the decision arrived at by the 
learned Judge was correct and this 
appeal must be dismissed with costs. 
As regards payment of costs in this 
appeal, we make the appellant liable 
l^ersonally. 

Lort-Williams, J. - I agree. But I 
desire to say that, in my opinion, the 
letter of 2nd March 1931, upon which 
Panckridge, J., has relied, was not ad- 
missible in evidence within the meaning 
of S. 92, proviso (2), Evidence Act, or 
otherwise. The three documents dated 
6th July 1930, coupled with the cover- 
ing letter dated 8th July 1930, in my 
opinion, are unambiguous, and amount 
to an absolute transfer of the debts to 
the bank, and not one by way of secu- 
rity only. The agreement sought to be 
established by reference to the letter of 
2nd March is inconsistent with thes^ 
documents and may not bo proved. If 
and when the bank had collected th(> 
debt, they would have become the 
debtors of Carr Morrison & Go., to the 
extent of the sum collected, subject of 
course to the state of Carr Morrison & 
Co.’s account, and to whether they were 
in debt or credit at that time. 

In view however of the fact that 
counsel for the bapk has conceded, for 
the purpose of the decision in this case, 
that the documents amount to a transfer 
by way of security, such as is contem- 
plated by S. 134, T. P. Act, and that, in 
my opinion, such an assignment is a 
mortgage of book-debts within tho 
meaning of S. 109, Companies Act, and 
is void against the liquidator unless 
resistered, this appeal must be dismissed 
with costs. 

K.s. Appeal dismissed. 
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Mukbrji and S. K. Ghose, JJ. 

Mir Abi Mahammad Ahasan and an- 
othei — Appellants. 

V. 

Abu Nasar Mahammad Eusufali and 
others — Respondents. 

Appeals Nos. 432 and 469 of 1930, De- 
cided on 29th June 1934, against order 
of Dist. Judge, Bakargunj, D/- 26th Juno 
1930. 

Guardians and Wards Act (1890), Ss. 47 
(1) and 7 (1) — Interlocutory order — Applica- 
tion for being appointed guardian- Court 
refusing application but keeping case pend- 
ing for considering appointment of Court of 
Wards or other guardian — Order is inter- 
locutory and hence not appealable. 

Where on the application by a person for be- 
ing appointed a guardian, the Court passes an 
order refusing the application, but the proceed- 
ings are kept pending for further orders after 
consulting the Collector for the appointment of 
the Court of Wards or some other person as 
guardian, the order is interlocutory and not 
final according to S. 47 (1) or S. 7 (1) and as such 
no appeal should be filed till a final order is 
passed. [P 223 C 2] 

S'. G. Basakj Diptendra Mohan Ghose, 
Fazlal Huq and liadhikaranjan Ouha — 
for Appellants. 

Fazlal Huq, Badhiharanjan Gulia, S. 
C, Basak and Diptendra Mohan Ohose — 
for Respondents, 

Judgment. — Two gentlemen of whom 
the appellant is one applied to be ap- 
pointed guardian of the properties of a 
certain minor each to the exclusion of 
the other. The District Judge on tak- 
ing evidence came to the conclusion that 
neither of these two gentlemen was fit 
to be so appointed and he accordingly 
refused their applications to be appoin- 
ted as such guardian. He further ob- 
served thus : 

“ I intend first of all to consult tbe Collector 
as to whether the personal properties of tbo 
minor can be taken over by tbe Court of Wards. 
If this cannot be done, I shall endeavour to ap- 
point a third party acceptable to all contes- 
tants.’* 

From the order refusing his own ap- 
plication to be appointed guardian, the 
appellant has preferred this appeal. A 
preliminary objection has been taken to 
the competency of this appeal. 8. 47, 
Guardians and Wards Act, lays down 
in Gl. (a) : 

“ An appeal shall lie to the High Court from 
an order made by the Court under 8. 7 appoint- 
ing or declaring, or refusing to appoint or de- 
clare, a guardian.” 

The other clauses of this section are 
not relevant for the present purpose. 


Tbe only sub-section of 8. 7 which is 
relevant here is sub,S. (l). It runs 
thus : 

“ Where the Court is satisfied that it is for 
the welfare of a minor that an order should be 
made, (a) appointing a guardian of his person or 
property or both, or (b) declaring a person to 
be such a guardian, the Court may make an 
order accordingly.” , 

The order to which we have referred 
is not an order coming within the purJ 
view of sub-S. (l), 8. 7 of the Act. Byj 
that order, no guardian has been appoin- 
ted of the person or property of the; 
minor, nor has a person been declared as; 
such guardian. Nor have the proceed-; 
ings relating to guardianship in respect; 
of the minor that were started in the 
Court of the learned District Judge come 
to an end by any order appointing oi 
declaring or refusing to appoint or de- 
dare a guardian of the minor. All that 
has been done by the learned Judge U 
that the proceedings have been kepi 
pending and the applications of the ap 
pellant and of another gentlemen have 
been refused because they have been 
found incompetent. The order from 
which the appeal has been taken is in 
our opinion, an interlocutory order 
passed at an intermediate stage of the 
proceedings and we are of opinion that! 
no final orders coming within the pur-, 
view of 8. 7, sub-S. (l) or 8. 47, Cl. (a)' 
have yet been passed. We are of opi-! 
nion therefore that the present appeal is‘ 
incompetent. It appears that after this; 
appeal was preferred to this Court there! 
was certain crrespondence between the 
District Judge and the Collector of the 
district, and from certain letters which 
appear to have been received by the 
District Judge from the Collector it 
would appear that the properties of the 
minor should be taken by the Court of 
Wards subject, of course, to the sanction 
of the* Board of Revenue. It appears 
further that certain terms as regards 
the moneys which would be paid to the 
minor during the time that the estate 
remains tinder the management of the 
Court of Wards have also been proposed 
in one of these letters. 

It has been stated on behalf of the 
appellant that there is some misappre- 
hension as regards the amount which 
the minor has been drawing from the 
wakf properties the said amount is sta* 
ted in one of the letters to be, Rs. 300 
but the appellant says that the amount 
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18 much less. These are matters of de. 
tail which may very well be considered 
by the learned District Judge, and will 
certainly be taken into consideration by 
the Collector when the proposal for tak- 
ing over the management by the Court 
of Wards proceeds further and on a pro- 
per application being made before the 
learned District Judge in that behalf. 
They are not matters which we are 
called upon to deal with at the present 
moment. 

We therefore think that we must dis- 
miss this appeal and send the case back 
to the Court of the learned District 
Judge in order that the proposal to make 
over the properties to the Court of 
Wards may be proceeded with. In the 
event of this proposal falling through, 
and of the learned District Judge being 
required to proceed with the guardian- 
ship proceedings any further and in the 
event of his appointing or refusing a 
guardian in respect of the minor as the 
final result of such proceedings, it will 
be open of course to any party aggrieved 
to prefer an appeal to this Court from 
such final order. 

L.G./r.K. Appeal dismissed. 
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Mukerji and S. K. Ghose, JJ. 

Nirendra Lall Bhattacharyya and 
another — Plaintiffs — Appellants. 

V. 

Bepin Chandra Bhattcharyya and 
ethers — Respondents. 

Appeal No. 292 of 1933, Decided on 
29th June 1934, from appellate order of 
Addl. Sub-Judge, Chittagong, D/- 9bh 
March 1933. 

(a) Civil P. C. (1908), O. 32, R. IS-Person 
not adjudged to be of unsound mind — O. 32, 
K. 15 is applicable only when after inquiry 
it is found that by reason of his unsoundness 
of mind he is incapable of protecting his 
rights as plaintiff or defendant. 

In order that O. 32, R. 15, should be applica- 
ble in the case of a person who has not been 
adjudged to be of unsound mind, it is not 
enough to find after an inquiry that the person 
is of unsound mind. It is also necessary that 
person should be found to be incapable of pro- 
tecting his rights as plaintiff or defendant by 
reason of such unsoundness of mind or mental 
infirmity. [P 224 0 2] 

(b) Civil P. C. (1908), O. 32, R. 15--Proce- 
Jure — Suit brought on behalf of person al- 
leged to be of unsound mind and tried with- 
out inquiry of his unsoundness of mind — On 
appeal lower appellate Court directing in- 
4 |uiry by trial Court— Inquiry held ought to 


be held by lower appellate Couit Itself as il 
was not lengthy — If unsoundness of mind be 
made out as required by O. 32, R. 15, il 
should hlod that trial in Court of first in- 
stance was in order and dispose of appeal on 
merits — In absence of unsoundness of mind 
as above, proceedings would be not in ac- 
cordance with law and decree would be nul- 
lity. 

Plaintiff instituted a suit on behalf of a per- 
son alleged to be of unsound mind. The trial 
Court passed a decree in favour of the plaintiff 
without inquiring as required by O. 32, B. 16. 
The defendant thereupon filed an appeal. The 
lower appellate Court passed an order directing 
the trial Court to hold an inquiry. 

Held: that the inquiry should have been 
made by the appellate Court itself as the in- 
quiry was not a lengthy and protracted one. If 
on the result of the inquiry the appellate Judge 
thought that such unsoundness of mind as is 
required by O. 32, R. 15 had been made out, ho 
should hold that the trial held in the Court of 
first instance was in order and should go into 
the merits of the appeal in order to dispose of 
it. If he did not think so ho should hold that 
the proceedings were not in accordance with 
law and the decree should be held as nullity. 

[P 225 C 1] 

Nripendra Chandra Das — for Appel- 
lants. 

Chandra Sekhar Sen — for Respon- 
dents. 

Judgment. — The substance of the 
contention that has been urged on be- 
half of the appellant in this appeal re- 
lates to the question whether there 
should nov^ be an enquiry such as is 
contemplated by R. 15. 0. 32 of the 
Code. The learned Judge was of opin- 
jon that inasmuch as there has been no 
adjudication of the question of sound- 
ness of mind of the plaintiff who 
has not been adjudged to be of unsound 
mind, there must be an enquiry for the 
purpose of determining whether by rea- 
son of unsoundness of mind or mental 
infii'mity the said plaintiff was incapable 
of protecting his interests as plaintiff. 
It is true that there is some evidence in 
the shape of statements that are to be 
found on the record which would indi- 
cate that it was the case of the defen- 
dants as well as that the aforesaid person 
was of unsound mind. But the words 
of the rule require something more, 
namely that it should be found on en- 
quiry that by reason of unsoundness of 
mind or mental infirmity the person is 
incapable of protecting his rights as a 
plaintiff or as a defendant. Such a find- 
ing will have to be arrived at and it 
mnst be arrived at upon an enquiry 
properly held. This disposes of the 
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iiiaiii contention that has been urged in 
support of this appeal. But even though 
that contention is disposed of against 
the appellant the question that arises 
further is what should be the order 
which should be made in this case. 
We think it is not necessary that the 
enquiry in this case should be held by 
the trial Court and we are of opinion 
that the directions which the learned 
Subordinate Judge has given as regards 
the course to be adopted on the comple- 
tion of enquiry are not correct. We are 
of opinion that the enquiry under E 15, 
O. 32 should be held by the learned 
Subordinate Judge himself In our 
opinion, such an enquiry should be held 
by the learned Subordinate Judge him- 
self because we do not apprehend that 
the enquiry is likely to be a lengthy or 
a protracted one. 

We are further of opinion that if on 
the result of such enquiry the learned 
Judge thinks that such unsoundness of 
mind as is required by the rule has been 
made out he will hold that the trial 
that was held in the Court of first in- 
stance, although there was no express 
order appointing Narendra Lall Bhatta- 
charyya, father of the plaintiff, as his 
[next friend was in order, and in that 
case it will bo necessary for the learned 
Judge to go into the merits of appeal in 
order to dispose of it. If, on the other 
hand, he comes to be of opinion that 
such unsoundness of mind as is contem- 
plated by the rule has not been made 
out, it will have to be held that the 
plaint that was presented was not in 
order and as a necessary consequence of 
such a finding it will have to be held 
further that the proceeding that fol- 
lowed were not proceedings taken in 
accordance with law and consequently 
the decree that was passed in the suit 
will have to be held as a nullity. In 
the latter event, it will, of course, be 
open to the representatives of the al- 
leged lunatic to institute a fresh suit, 
subject, of course, to any just excep- 
tion as to limitation or otherwise that 
may be taken thereof. Costs of this ap- 
peal will abide the result, hearing fee 
two gold mohurs. 

K.K, Order acGordingly. 
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Mukebji, Ag. C. J. and Mitteb, J. 

Krishna Chandra Bhoumick — Judg- 
ment-debtor — Appellant. 

V. 

Pabna Dhanabhandar Co. Ltd. — De- 
cree-holder— Eesponden t . 

Appeal No. 465 of 1932, Decided on 
2l8t August 1934, from original order of 
Sub-Judge, Pabna, D/- 27th September 
1932 

(a) Civil P. C. (1908), O. 21, R. 19-~Exe- 
cuting Court can entertain claim to set off. 

An executing Court can entertain a claim to 
set off (O. 21, K. 19), and although a particular 
case does not come within the strict terms of 
O. 21, R. 19 on general principles and in the 
exercise of its inherent power such a Court can 
give effect to such a claim. [P 226 0 2] 

(b) Insolvency — Mutual dealings between 
insolvent and creditor — Execution — Set off — 
Account has to be taken of what is due from 
one to other in respect of such mutual deal- 
ings 06i^er) Mutual dealings include claim 
for unliquidated damages also. 

Where there are mutual dealings between an 
insolvent and a creditor, an account has to be 
taken of what is due from the one to theotherin 
respect of such mutual dealings and the balance 
of the account and no more is to be paid by the 
one to the other. 

Obiter, — The term “mutual dealings” in- 
cludes not only the case where a person owes 
a debt to the insolvent but also where there is a 
claim for unliquidated damages. Damages for 
broach of covenant can be set off under the said 
provisions against a claim for rent: (English 
cases referred.) [P 227 0 1] 

(c) Civil P. C. (1908), O. 21, R. 19~-Decree 
for costs awarded by trial Court set aside on 
appeal to High Court — Appeal to Privy Coun- 
cil dismissed with costs — In execution of a 
decree for costs in Privy Council, judgment- 
debtor is entitled to set off costs in trial 
Court realized by decree'holder — Limitation 
Act (1908), Art. 181. 

Where a decree for costs passed by a trial 
Court is vacated by the High Court on appeal 
and on appeal to the Privy Council the appeal is 
dismissed with costs, in execution of the decree 
for costs of Privy Council, the judgment-debtor 
is entitled to set off the costs realized before three 
years by the decree-holder in execution of decree 
for costs awarded by trial Court but vacated by 
High Court. [P 227 C 2] 

Atul Chandra Gupta, Dinesh Chandra 
Boy and Nagendra Nath Bose^iox Ap- 
pellant. 

Krishna Kamal Maitra — for Eespon- 
dents. 

Mitter, J. — This appeal is on behalf 
of the judgment. debtor whose objection 
under S. 47, Civil P. C;, has been rejected 
by the learned Subordinate Judge of 
Pabna. The appellant purchased on 
26th June 1924, at a revenue sale, a 
zamindary which belonged to the Pakra 
sis. The Pabna Dhanabhandar Co. Ltd^ 
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which had not then gone into liquida- 
tion, had before the revenue sale ad- 
vanced money to the Pakrasis on a 
mortgage of the said zamindary. At the 
date of the revenue sale and at all mate- 
rial times the position of the respondent 
company was that of a mortgagee. The 
appellant paid the whole of the pur- 
chase money which remained in deposit 
in the Pabna Collectorate. 

The respondent company instituted 
on 7th July 1925 a suit to set aside the 
revenue sale. To the said suit the ap- 
pellant was defendant 1 and the Pakra- 
sis defendants 2 to 11. The learned 
Subordinate Judge decreed the suit with 
costs against the appellant, which costs 
was assessed at Es. 989-11-0. The ap- 
pellant before us preferred an appeal to 
this Court which was dismissed on 23rd 
May 1928, subject to the modification 
that the decree for costs against the ap- 
pellant was set aside. An appeal was 
taken to His Majesty in Council by the 
appellant but it was dismissed and the 
appellant was directed to pay to the res- 
pondent £247.16s-3d as costs. The net 
result was that the revenue sale was de- 
clared invalid, the decree for costs passed 
against the appellant by the Subordi- 
nate Judge was vacated and the appel- 
lant was directed to pay £247.16s-3d as 
cost incurred by the respondent in Eng- 
land in resisting the appeal to His Ma- 
jesty in Council. Shortly after obtain- 
ing the decree from the Subordinate 
Judge the respondent company applied 
for executing the decree for costs passed 
by the Subordinate Judge. The appel- 
lant moved this Court for stay. The 
material portion of the order passed on 
18th February 1927 by this Court on the 
said application is in these terms: 

“The opposite party will be entitled to execute 
this decree for costs as against the petitioner be- 
fore us to be recovered out of the money now in 
deposit in the Collectorate, which the petitioner 
paid as purchase mone> for the sale of the pro- 
perty which has not been set aside, the money 
being now held to tbe credits of the petitioner.’* 

The respondent company accordingly 
withdrew on 12th July 1927 from the 
said deposit a sum of money sufficient to 
cover their decree for costs, giving secu- 
rity for the due performance of the de- 
cree that may be passed by this Court. 
The appellant also paid revenue and cess 
amounting to Es. 643-6-6 that fell due 
from the date of bis purchase at the re- 


venue sale. The respondent company 
has since gone into liquidation. The^ 
said company represented by the liqui- 
dator applied on 30th May 1932 for exe- 
cution of the decree for costs awarded 
by His Majesty in Council. The appel- 
lant preferred objections under S. 47 of 
the Code and of the many objections- 
he preferred, only one is now for consi- 
deration before us, namely whether ho 
is entitled to claim a deduction of the 
sum of money recovered on account of 
the decree for costs awarded by the Sub- 
ordinate Judge, which decree was ulti- 
mately reversed, and of the sum of 
money paid by him on account of revenue 
and cess with interest. The Subordinate 
Judge overruled this claim assigning two* 
reasons for his decision. He held that 
the appellant ought to have filed an ap- 
plication for restoration as soon as the 
High Court set aside the decree for costa 
passed by the Subordinate Judge and hia 
claim was barred by limitation. He fur- 
ther held that the fact that the respon- 
dent company had gone into liquidation 
had introduced a complication and to 
allow the claim of the appellant would 
be to give him a preference. 

The appellant has urged before us that 
both the grounds mentioned by the Sub- 
ordinate Judge are erroneous. The ad- 
vocate for the respondent, besides sup- 
porting the reasons of the Subordinate 
Judge, has urged before us a further 
ground, namely that the claim of the ap- 
pellant is in substance a claim to a set 
off which, he says, an executing Court 
cannot entertain. We consider the last 
point urged by him to be of no sub- 
stance. If an order for restoration had 
been passed the executing Court would 
have been bound to give the appellant 
credit for the sum of money recovered by 
the respondent in execution of the Sub- 
ordinate Judge’s decree under O. 21, 
E. 18 of the Code. The legislature has 
recognized the principle that an execut- 
ing Court can entertain a claim to setoff 
(O. 21, E. 19), and although the case be- 
fore us does not come within the strict 
terms of O. 21, E. 19 we are of opinion 
that on general principles and in the 
exercise of its inherent power such a 
Court can give effect to such a claim. 
We do not also consider that the winding 
up of the respondent company has any 
effect on the claim of the appellant and 
that if he is otherwise entitled to havo= 
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credit for the moneys paid by or re- 
covered from him, the fact that the 
company has gone into liquidation would 
not stand in his way. 

Long before the making of statutory 
provisions on the subject it was the 
practice in bankruptcy, where there was 
debtor and creditor account between the 
bankrupt and another person, to take the 
account between them and to adjust the 
balance, provided that the debts were 
connected with each other: see 1 M. I. 
A. 87 (l). The statutory provisions on 
the subject extended the same rule to 
cases where the debts were unconnected 
with each other. This statutory extension 
is that where there are mutual dealings 
between an insolvent and a creditor an 
account has to be taken of what is due 
from the one to other in respect of such 
mutual dealings and the balance of the 
account and no more is to be paid by the 
one to the other. These provisions are 
based on manifest justice; otherwise the 
receiver in insolvency would bo able to 
recover the full amount due to the insol- 
vent leaving the other person to take a 
pro rata dividend only. S. 46, Provin- 
cial Insolvency Act, and S. 47, Presi- 
dency Towns. Insolvency Act deal with 
this matter in the way indicated above. 
In (1900) 1 Q. B. 546 (2) it was argued 
that the trustee in bankruptcy could re- 
cover 20 shillings in the pound from 
Messrs. Mant and say that Messrs. Mant 
must be content with a dividend on the 
debt due to them from the bankrupt, but 
Bindley, M. R. repelled the contention 
as unarguable. The term ‘mutual deal- 
ings’ has been given by the decisions a 
very extended meaning. It includes not 
only the case where a person owes a debt 
to the insolvent but also where there is 
a claim for unliquidated damages. Da- 
mages for breach of covenant can be set 
off under the said provisions against a 
claim for rent and in the law reports di- 
verse other cases can be found: see 9 A. 
434 (3), ( 1910) 1 K . B. 745 (4) and 28 

1. Young V. Bank of Bengal, (1875) 1 M I A 87= 
1 Sar 97 (P C). 

2. In re, Daintry Ex parte Mant, (1900) 1 Q B 
646=69 L J Q B 207=7 Manson 107=82 L T 
239. 

8. Mer'^ey Steel & Iron Co., Ltd. v. Naylor, Ben- 
zon & Co., (1884) 9 A G 484=63 L J Q B 497= 
32 W R 989=51 L T 637. 

4. Tilley v. Bowman Ltd., (1910) 1KB 746=79 
L J K B 547=64 S J 342=17 Manson 97=102 
L T 818. 


Mad. 240 (6). S. 229, Companies Act, 
makes these principles applicable to a 
company in liquidation. The only ex- 
ception to these rules is the case of a 
contributory. A share^holder of a limi- 
ted company, who is also a creditor of 
the same, in the event of the company 
being wound up, is not entitled to set 
off the debt due to him against the calls, 
nor set off against the calls a dividend 
which may come to him thereafter: 
(1866) 1 Ch. A. 528 (6). We are accord- 
ingly of opinion that the second ground 
assigned by the Subordinate Judge for 
overruling the claim of the appellant 
cannot be sustained. 

The rejection of his claim on the 
ground of limitation cannot also in our 
opinion be sustained. The ownership of 
the money in deposit in theCollectorate, 
from which the respondent withdrew a 
sum of money to satisfy his decree for 
costs, was not set at rest till the decision 
of the Judicial Committee. If the sale 
had been aflSrmed the surplus would 
have belonged not to the appellant but 
to the Pakrasis. If the decree setting 
aside the sale stood confirmed then and 
then only the said surplus would have 
belonged to the appellant and could 
have been regarded as his money. Dur- 
ing the pendency of the appeals or be- 
fore filing them the appellant could not 
have withdrawn the same without seri- 
ously imperilling his appeals. If after 
the decree of the High Court he had 
made the application to get the money 
back from the respondent his position 
would not have been happier. We think 
that in the circumstances of this case 
the right to apply accrued to the appel- 
lant under Art. 181, Lim. Act, when the 
Judicial Committee disposed of his ap- 
peal. Wo accordingly hold that the ap- 
pellant is entitled to set off against the 
respondent’s claim the sum of Rupees 
989-11-0, which the respondent took out 
of the surplus sale proceeds. 

The claim for the sum of money paid 
by the appellant on account of revepue 
and cess stands on a different footing. 
The respondent who was a mortgagee 
was not under a liability to pay the 
same. The liabilitv is an eventual lia- 

6. Reference under Presidency Small Cause 

Courts Act, (1906) 26 Mad 24C. 

6. In re. Overrend Gurney & Co., Grissel’s case, 

(1860) 1 Ch A 628=86 L J Ch 762=14 W B 

1015=14 L T 843. 
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bility of the Pakrasis. We accordingly 
modify the order passed by the Subordi- 
nate Judge and allow the appellant cre- 
dit for the aforesaid sum of Es. 989 11-0 
only. The parties to bear their respec- 
tive costs throughout. 

Mukerjee, Ag. C. J. — I entirely 
agree. 

K.S. Order modified. 
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Hendebson, j. 

Jnanana Prasanna Bhaduri Otud others 
— Defendants— Appellants. 

V. 

Hemendra Nath Boy Choudhury and 
others — Plaintiffs— Eespondents. 

Appeal No. 1878 of 1931, Decided on 
11th June 1934, from appellate decree 
of Sub-Judge, 3rd Court, Mymensingh, 
D/- 23rd December 1930. 

(a) Limitation Act (1908), Arts. 142 and 
140— Life estate granted by agreement by 
B to his adoptive mother — Dispossession of 
latter— B predeceasing mother -A adopted 
by B's widow— Suit by A after attaining 
majority for declaration of title and recovery 
of possession on ground of dispossession 
of grandmother— Held Art. 142 and not 
Art. 140 applied — Onus of proving date of 
attaining majority held was on A— Evidence 
Act, S. 101. 

The plaintiffs grandfather was the proprietor 
of the Zemindari and died in 1846. He was 
succeeded by his widow who had the estate of a 
Hindu widow. In the year 1848 she adopted B. 
After attaining majority B executed an ekrar- 
nama in favour of the lady by which he gave her 
a life interest in the estate. This document was 
executed in 1865. The lady was dispossessed in 
1878. B died in 1887 and the lady died in 1900. 
She was succeeded by B 5 widow D who had the 
estate of a Hindu widow who adopted the plain- 
tiff. Plaintiff filed a suit, after attaining majo- 
rity for declaration of title and recovery of pos- 
session on ground of dispossession of his grand- 
mother. 

Held: that as dispossession took place while 
grandmother was in possession of a life estate 
under the deed of agreement executed by B, B 
would have after the death of the lady to institute 
a suit Art. 140 would apply. But as be predeceased 
her, she was succeeded not by the reversioner 
of B but by another lady with the estate of a 
Hindu widow. The result of this was that time 
had not begun to run until the plaintiff acquired 
this estate and that the suit was governed by 
Art. 142 and not by Art. 140 and that the plain- 
tiff had three years after the attainment of his 
majority. 

Held further: that it was clearly for the plain- 
tiff to show on what date he attained his 
majority. 229 0 2] 

(b) Bengal Estates Partition Act (1876), 
3 ][ 49 — Partition of defendant’s estate — 

Partition officer taking action under S. 112 
and allotting to defendant part of ijmali 


chaks lying between plaintiff’s and defen- 
dant’s estates — Suit for declaration of title 
and recovery of possession by plaintiff on 
ground of dispossession alleging that part 
allotted to defendant did not form part of 
ijmali chak but his own and as such not 
liable to partition — Suit held not barred by 
S. 149. 

The estate of the defendants was under parti- 
tion; but there were certain ijmail chaks which 
were held jointly between their estate and the 
plaintiff’s estate. It was therefore necessary 
for the partition officer to take action under 
S. 112 and allot a certain portion of the joint 
lands to the estate which was being partitioned. 
The lands which were the subject matter of this 
suit were in fact allotted to the defendants. 

[P 230 C 1] 

Plaintiff filed a suit for a declaration of title 
and recovery of possession of property so allotted 
to defendant on ground of dispossession, further 
alleging that the portion formed part of his own 
estate and was not liable to partition. 

Held: the suit was not barred under S. 149: 
1928 CaZ 41, Ba/. [P 230 0 2] 

Sarat Chandra Basak, Jatindra Nath 
Sanyal and Probodh Nath Sanyal — for 
Appellants. 

Asita Banjan Ghose — for Eespondents. 

Judgment. — This appeal is by defen- 
dants 1 to 6. The plaintiff instituted 
the suit for a declaration of his title to 
and to recover khas possession of certain 
lands as appertaining to his Zemindari. 
The appellants, who were the contesting 
defendants, are the proprietors of an- 
other Zemindari. The plaintiff’s case is 
that his grandmother was dispossessed 
by the predecessor in interest of the de- 
fendants in the year 1285. The learned 
Munsif decreed the suit in part. The 
present appellants appealed. The lear- 
ned Subordinate Judge came to the con- 
clusion that the plaintiff had not estab- 
lished his title to some of the lands 
decreed in his favour and allowed the 
appeal in part. The defendants have 
now appealed to this Court. The plain- 
tiff has filed a cross-objection in which 
he contends that the decree of the plain- 
tiff should be restored. Three points 
have been taken on behalf of the appel- 
lants: (l) that the suit is barred by limi- 
tation; (2) that it is barred under S. 149, 
Estates Partition Act, 1876 and (3) that 
when the learned Subordinate Judge did 
not accept the plaintiffs story with re- 
gard to dispossession he should have 
dismissed the suit. 

In order to understand the argument 
with regard to the point of limitation it 
is necessary to set out certain facts. The 
plaintiff’s grandfather Goloke Nath Eoy 
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Ohoudhury was the proprieter of the 
Zemindari and died in the year 1846. 
He was succeeded by his widow Janhavi 
Ohoudhurani who had the estate of a 
Hindu widow. In the year 1848 she 
adopted Baikuntha Nath Roy. After 
attaining majority Baikuntha executed 
an ekrarnama in favour of the lady by 
which he gave her a life interest in the 
estate. This document was executed in 
1865. The lady was dispossessed in the 
year 1878. Baikuntha died in 1887 and 
the lady died in 1900. She was suc- 
ceeded by Baikuntha’s widow Rani Dina- 
moni Ohoudhurani who had the estate 
of a Hindu widow. She adopted the 
plaintiff in 1914 and died in 1918. It 
is thus clear that the plaintiff got an 
absolute estate in the year 1914. He 
alleges previous possession and dispos- 
session and on these facts Art. 142, 
Limitation Act, would apply. Mr. Ghose, 
however, has argued that Art. 140 applies 
in view of Ex. 4 which is a document 
executed by the natural father of the 
plaintiff in favour of Dinamoni. Dr. 
Basak has contended on the other side 
that this document does not affect the 
period of limitation for three reasons. 
The first reason is that no such case was 
ever made in the plaint. The suit was 
prima facie barred by limitation. It 
was therefore for the plaintiff to set out 
the facts on which he relied to show 
that the suit was not barred. This part 
of his case will be found in para. 3 of 
the plaint. It sets out that though he 
had obtained an absolute estate he was 
a minor and Dinamoni continued to hold 
possession of the property as his guar- 
dian. If he had intended to make out 
a case that Art. 140 applied in view of 
the document Ex. 4 he should have defi- 
nitely raised the question in his plaint. 

The second ground alleged is that 
Ex. 4 did not create any life estate in 
favour of Dinamoni. This document 
was executed by the plaintiff’s father in 
favour of Dinamoni and really contains 
the terms of the agreement made bet- 
ween him and Dinamoni with regard to 
the adoption of the plaintiff It is obvi- 
ous that such a document could not in 
itself create any estate in favour of 
Dinamoni. The executant had no in- 
terest in the property at all and it was 
not possible for him to carve a life estate 
out of an absolute estate which did not 
exist and might never come into exis- 
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tence. The plaintiff can only succeeddf it 
can be shown that although no estate in 
favour of Dinamoni was created he is 
prevented from questioning the agree- 
ment made with her by his father. It is 
clear that no case of estoppel can arise as 
the plaintiff* does not claim the estate 
through his father. Mr. Ghose con- 
tended that what the father was really 
doing was to make a contract for the 
benefit of his minor son, who is therefore 
bound by it. There can be no question 
that the son was benefited by it. This 
aspect of the matter was considered in 
the case reported in 1927 P C 139 (l). 
The relevant portion of the judgment is 
to be found at p. 263 (of 64 I A) where 
it is pointed out “that the adoption can- 
not be undone; it cannot therefore be 
conditional.'* I am therefore clearly of 
opinion that Ex. 4 did not’ create any 
life estate in favour of Dinamoni. 

The third ground taken is that the 
claim had already become time-barred 
before the plaintiff was adopted. I have 
already noted that dispossession took 
place while Janhavi Ohoudhurani was in 
possession of a life estate under the deed 
of agreement executed by Baikuntha, if 
Baikuntha would have lived twelve years 
after the death of the lady to institute 
a suit, as in his case Art. 140 would 
apply; as a matter of fact, he predeceas- 
ed her. She was succeeded not by the 
reversioner of Baikuntha but by another 
lady with the estate of a Hindu widow. 
The result of this is that time had notj 
begun to run until the plaintiff acquiredi 
this estate. This contention therefore 
has no substance in it. The result of 
these findings is that the suit is governed 
by Art. 142 and the plaintiff had three 
years after the attainment of his majo- 
rity. The question therefore arises on 
what date he obtained his majority. The 
learned Munsiff came to a finding that 
this happened in the month of Aswin. 
This finding serves no useful purpose 
because if the plaintiff attained his 
majority in the first part of Asww the 
suit is barred; if otherwise, it is not. 
There is, in fact, no evidence at all on 
the point and the plaintiff did not even 
set out in his plaint the date on which 
he attained his majority, nor did hej 
give any evidence. The explanation 

1. Krishnamurthi Ayyar v. Krishnamurthi 
Ayyar, 1927 P C 139=101 I C 779=54 I A 248 
=60 Mad 608 (PC). 

t 
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possibly is that in the original Court 
the saic appears to have proceeded upoa 
the basis either that Art. 140 applied 
or that time began to run from the date 
when the Court of Wards made over 
possession of the estate. It was clearly 
for the plaintiff to show on what date 
he attained his majority and as he did 
not do so the suit is barred. 

I will now deal with Dr. Basak*s third 
point thab the learned Subordinate Ju Ige 
should have dismissed the suit when he 
did not accept the plaintiff’s story of 
dispossession. What the learned Sub- 
ordinate Judge did was to assume that 
the dispossession was at the latest in 
the year 1278 and to find that even then 
the suit was not barred. But the fact 
is that bhe plaintiff never did make out 
a story of dispossession in the ordinary 
sense of the term. His case was thab the 
lands were unfit for actual possession 
and thab as soon as they became fit for 
cultivation they were seized by the 
predecessor of the appellants. He did 
nob allege any actual acts of possession 
by his Ovvn predecessor but based his 
claim bo possession on the doctrine that 
posi^ession must follow title when the 
land is incapable of being possessed in 
any way. There is therefore nothing in 
this point. It remains to consider whe- 
ther the suit is barred under S. 149, 
Partition Act. The principles which 
apply are clearly laid down in the case 
reported in 1928 Cal 41 (2). In the pre- 
sent case bhe plaintiff’s estate was nob 
subject to partition at all; the estate of 
the defendants was under partition; but 
there were certain ijmali chaks which 
were held jointly between their estate 
and the plaintiff’s estate. It was there- 
fore necessary for the partition officer 
to take action under S. 112 and allot a 
certain portion of the joint lands to the 
estate which was being partitioned. 
The lands which are the subject matter 
of this suit were in fact allotted to the 
defendants. So far as the Collector is 
concerned, the effect of this is that 
instead of the whole of the ijmali chak 
lands being charged jointly with the 
revenue of both these estates the present 
lands are charged only with the revenue 
of the defendant's estate. 

In order to see whether the present 
suit is barred, it is necessary to examine 

2. Matangini Ghose v. Mon Mohini Ghose, 1928 

Cal 41=105 I C 149=55 Cal 392, 


the case which the plaintiff makes. If 
his case were thab these lands were in- 
cluded in. one of the ijmali chaks and 
were wrongly allotted to the estate of 
the appellants the suit would clearly be 
barred, but that is not his case; on the 
contrary he alleges that these lands were 
really included in certain chaks ap- 
pertaining to his own estate and were 
not liable to partition at all. If his 
contention is well founded the Deputy 
Collector certainly had no right to in- 
clude them in the partibion. No doubt, 
as bhe Secretary of State has not been 
made a party to the suit, any decree 
passed would not bind him or any future 
auction purchaser at a revenue sale. It 
would D 0 open to them to show thab 
these lands really were included in the 
ijmali chaks. But it is quite clear that 
so tar as the plaintiff is concerned this 
present suit is not barred. 

The cross-objection must fail on my 
finding that the suit is barred by limita- 
tion and on the merits it is concluded 
by the finding of fact of the lower ap- 
pellate Court. The result is that this 
appeal must be allowed. The decrees of 
both the lower Courts are set aside and 
the suit is dismissed with costs in all 
the Courts. The cross-objection is dis- 
missed without costs. Mr. Gho^e asks 
for leave to appeal. No doubt important 
questions are raised in connexion with 
the effect of Ex. 4; but the decision is 
only obiter dictum in this appeal be- 
cause the document was not even made 
a ground of the plaintiff’s case in the 
plaint. The leave asked for is therefore 
refused. 

K.S. Appeal o.llowed. 


A. I. R. 1935 Calcutta 230 

Mukebji, Ag. C. J. and S. K. Ghose, J. 

Eafatulla Farazi — Judgment-debtor 
— Appellant. 

v. 

Kundarmal Agarwalla and another — 
Decree-holders ““Respondents. 

Appeal No. 389 of 1933, Decided on 
16bh July 1934, from appellate order of 
Special Sub-Judge, Assam Valley Dis- 
tricts, D/. 31st March 1933. 

Civil P. C. (1908), S. 11 — Execution appli< 
cation — Exparte finding that application is 
within time — Application dismissed both 
parties being absent — Subsequent application 
— Judgment-debtor can raise objection that 
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firit application is not within time — Execu- 
tion — Estoppel. 

Where an execution application was prima 
facie barred by time, the decree-holder was 
asked to show that it was within time. On the 
evidence of the decree-holder, an exparte find- 
ing was recorded that it was not barred by time 
and notice was sent to the judgment-debtor. 
Both parties being absent, the application was 
dismissed. The decree-holder filed a second ap- 
plication whereupon the question of limitation 
of the first application was taken by the judg- 
ment debtor. 

Held : that exparte order that the execution 
was within time did not operate as res judicata 
or by way of estoppel and that the judgment- 
-debtor could raise that the first application was 
barred by time. [P 231 C 2] 

Nagendra Kumar Dutt — for Appel- 
lant. 

Judgment. — This appeal must be 
allowed. The judgment-debtor is the 
appellant in this appeal. He objected 
to the execution that was being taken 
against him on the ground that the exe- 
cution was barred by limitation. The 
facts necessary to be stated are that on 
the second occasion when the decree was 
sought to be executed the application 
for execution was filed on 1st September 
1931 a date which was prima facie l3 
days beyond three years from the date 
on which the first application for execu- 
tion was disposed of. On receipt of this 
application for execution the executing 
Oourt made an order on the decree- 
holders asking them to show that the 
application was not barred by limitation. 
On the date fixed for the aforesaid pur- 
pose one of the decree-holders was exa- 
mined and the Court recorded an order 
that * limitation had been prima facie 
proved,” obviously meaning that the ap- 
plication was not barred by limitation. 
At the same time the Court issued notice 
to the judgment-dobtor to show cause 
^hy the execution should not be pro- 
<5eeded with against him and the fixed 
the case for 28th November 1931. On 
the date last mentioned an order was 
recorded in the order-sheet which shows 
that the notice which had been issued 
•on the judgment-debtor had been served 
hut the judgment-debtor did not appear 
and that the decree-holders also were 
absent and had taken no steps. 

The Court on those facts made an 
•order dismissing the second application 
for execution. The present execution 
oase was then started by filing an appli- 
oation on 9th January 1932^ On the 
iacts stated above the judgment-debtor’s 


contention was that the second applica- 
tion for execution had been filed beyond 
the period of limitation which would be 
allowable under the law. The Courts 
below have concurrently overruled this 
objection holding that by reason of the 
order which the executing Court had 
made on the second application the plea 
that the second application was barred 
by limitation is no longer open to the 
judgment-debtor. We are of opinion 
that this view of the Courts below can- 
not possibly be supported. The finding 
that a prima facie case had been made 
out showing that the application for 
execution was not time-barred was a 
finding arrived at exparte. It was after 
that finding that notice was served on 
the judgment-debtors. But neither of 
the parties thereafter came to Court and 
got any decision on the question of limi- 
tation which arose. The exparte order 
which had been recorded against the 
judgment-debtor and which was to the 
effect that the application for execution 
was prima facie within time cannot, in 
our opinion, be taken to operate as res 
judicata or by way of estoppel on any 
principle analogous to it. 

The result is the question whether the 
second application for execution was 
within time or not is a question which 
can be raised by the judgment-debtor 
even on the present application. The 
appeal is accordingly allowed and the 
decisions of the Subordinate Judge and 
of the Munsiff are set aside and the case 
is sent back to the Court of first instance 
so that the parties may now be given an 
opportunity to produce such evidence as 
they may desire to do in support of their 
respective contentions as regards the 
second application for execution being 
time barred or within time. Costs of 
this appeal, hearing fee being assessed at 
two gold mohurs, will abide the result. 

K.S. Appeal allowed. 
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CUNLIFFE, J, 

Mousell & Go., Ltd. — Plaintiff, 
v. 

Ghanshyamdas Jamnadas — Defen- 
dant. 

Suit No. 1009 of 1933, Decided on 2nd 
August 1934. 

(a) Legal Practitioner — On premature 
threat from Bench, legal practitioner should 
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protest then and there but should not take 
pusillanimous attitude. 

It is the duty of the members of the Bar, if 
their clients are threatened prematurely from the 
Bench, not to adopt an attitude which may be 
described as pusillanimous, but to protest then 
and there that they resent such obesrvations; 
and after consulting with their attorney in- 
structing them, it may, become necessary for 
them to apply for a transfer of the case to the 
list of another Judge. rp 233 0 2] 

(b) Compromise — On premature threat 
from Bench, pleader agreeing to settle- 
ment of case — Counsel held intimidated 
and Court had inherent power to set 
aside settlement. 

Where soon after the premature threatening 
of his clients by the Bench, the pleader consent- 
ed to settle the case. 

Held: that the counsel was not free to consi- 
der the whole aspect from an unbiased point of 
view but was intimidated and that the Court 
had inherent power to set aside the settlement. 

[P 234 C 1] 

(c) Practice — Suitors should have feeling 
that Court does not decide as to veracity of 
witnesses before they are seen in witness- 
box. 

It is of cardinal importance that suitors in 
Courts of justice should enter and leave the 
Court with a feeling that whatever may be the 
upshot of actions which are commenced and 
fought out, the Court at any rate does not 
make up its mind as to the truth or untruth of 
their witnesses before the witnesses have been 
seen in the witness box. [P 234 Cl] 

J5. 0. Ghose — for Plaintiff. 

P. N, Sen — for Defendant. 

Order. — This is a somewhat em- 
barrassing petition which arises out of a 
suit for the sale between the parties of 
a consignment of imported saris. In 
actual fact there was a cross action on 
the part of the defendants who were to 
take delivery of the goods, but at the 
hearing of, what I may call the main 
action, after the plaintiffs had called 
their evidence, the learned Judge pre- 
siding over the trial thought fit to make 
certain observations. They concerned 
the defendant and consisted, broadly, of 
a threat to sanction the defendant's pro- 
secution for perjury if he gave evidence 
along certain lines. There are various 
descriptions of what happened during 
this incident. In the petition which is 
before me, which asks for the setting 
aside of the decree and for a new trial, 
this is how the incident was described: 

Paragraph 9. — “ That after the witnesses on 
behalf of the plaintiffs were cross-examined by 
my counsel, the learned Judge without giving 
your petitioners an opportunity to state their 
case, threatened to send your petitioners to jail, 
as soon as your petitioners would step into the 
witness box, whereupon your petitioner’s coun- 
sel, Mr. P. N . Sen consented to a decree being 
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passed for the full amount of the claim and^ 
costs.** 

In the aflidavit which supports that? 
petition what occurred is referred to aa 
follows: 

“ With reference to the statements containedl 
in para. 4 of the plaintiff’s affidavit I repeat 
that the learned Judge did not give me any op- 
portunity to place my case; whilst the cross- 
examination of the plaintiff was going on, the- 
learned Judge threatened to send the deponent 
to jail as soon as he got me into the witness box. 
As a matter of fact the learned Judge told coun- 
sel for the deponent that his Lordship would 
himself be able to give sanction to prosecuto 
under S. 476, Criminal P. C,, and asked the as- 
sistance of the Registrar of this Court to have 
the Penal Code and the Criminal Procedura 
Code ready.” 

Then the respondent’s version of what 
occurred is in the affidavit of Mr. Fritz 
Grellsamer He says this: 

” After the cross-examination of myself and a 
broker witness counsel for the plaintiff company 
closed their case and thereupon Mr. P. N. Sen 
called a witness from the customs office to prove- 
certain letters which were being proved when 
the Judge asked Mr. Sen as to whether he in- 
tended to call his client into the box. Mr. Sen 
said that he did upon which the learned Judge 
asked whether his client was going to deny the 
agreement spoken to by myself and the broker wit- 
ness on behalf of the plaintiff to which Mr. Sen 
said that that was so. Thereupon the learned 
Judge said that if on hearing the evidence given 
by Mr. Sen’s client his Lordship came to the 
conclusion that he was not speaking the truth, 
his Lordship would not hesitate to take proceed- 
ings for the sanction of the prosecution of the 
witness. After that Mr. Sen was asked to pro- 
ceed with the case and he did so to some ex- 
tent.” 

It is not disputed that Mr. Sen did! 
settle the case on behalf of his client. 
In my opinion the offer for settlement 
came from Mr. Sen and not from tha 
other side. The description of the settle- 
ment is by no means accurately set out 
in the petitioner’s affidavit. It was a 
partial not a full settlement; and al- 
though the petitioner now denies that 
he gave any authority to Mr. Sen to 
take this course or that his attorney did 
either, in my view both the attorney 
and petitioner acquiesced in what Mr. 
Sen was doing. It is of course exceed- 
ingly difficult, on affidavit evidence only 
untested by cross-examination, to come- 
to an exact conclusion as to what ac- 
tually took place< In the circumstances, 
described I think it will be safer ijx 
considering what the learned Judge said 
and the effect of his words upon counsel 
for the defendants, the petitioners here,„ 
it I rely solely on the version given by 
the plaintiffs-respondents. Their seems 
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to be an honest aflSdavit. There is no 
attempt to deny that the outburst from 
the learned Judge did in fact take place 
nor is there a denial that the negotia- 
tion for settlement followed very close- 
ly upon the outburst in question. 

It is argued on behalf of the petition- 
ers that this settlement was no settle- 
ment in that the settlement was brought 
about without proper freedom on the 
part of the counsel for the petitioners. 
Eeference has been made to a well- 
known English case and an equally well- 
known case in this province which deals 
with the scope and limit of the autho- 
rity of counsel to settle cases in Court 
when there is some dispute about what 
occurred as the instructions given to 
them by their professional or lay clients 
but these cases do not seem to me to 
have an exact bearing upon the problem 
before me. The question is, should this 
settlement be set aside because, to use 
the words of a very learned Judge of 
this Court, (the late Sir Ashutosh Mu- 
kerjee) the consent here could not be 
deemed to be free and fair and might 
well be regarded as a constrained and 
involuntary acquiescence in the mode 
of trial which the Court had decided to 
adopt ? I shall refer to that case again 
in a moment; but I mention it here be- 
cause the language which the late learn- 
ed Judge used in deciding that case is in 
my opinion singularly apposite to this 
case* Of course it is exceedingly unfor- 
tunate, and I said so during the hearing, 
that Mr. Sen himself is instructed to 
appear before me to day to argue in sup- 
port of this petition. It is quite obvi- 
ous why it is undesirable that counsel 
in such circumstances should appear 
once more, because it was hardly possi- 
ble for Mr. Sen to put his client's case 
before the Court without giving evi- 
dence himself, and this he proceeded to 
do. I believe that in truth and in fact 
he was intimidated into taking the set- 
tlement course by what the learned 
Judge said — intimidated in the sense 
that he was apprehensive on behalf of 
his client; and I cannot help observing, 
and I do not wish to be harsh in any 
way, that such an avowal is not in the 
ordinary course of things quite credita- 
ble to a member of the Bar. 

The circumstances here were how- 
ever, very peculiar. There was little 
time to make up his mind. Counsel was 
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appearing for a person who was, I think, 
without much education and without 
perhaps an exact appreciation of what 
was going on. It cannot ho'wever be too 
strenuously insisted on in similar cir- 
cumstances that it is the duty of mem- 
bers ot the Bar* if their clients are 
threatened prematurely from the Bench 
not to adopt an attitude which may be 
described as pusillanimous, but protest 
then and there that they resent such 
observations; and possibly after con- 
sulting with their attorney instructing 
them it may become necessary for them 
to apply for a transfer of the case to the 
list of another Judge. In my opinion 
the settlement here was not a free set- 
tlement. 

The only decision which has been 
cited to me that has any bearing on the 
particular facts of this case is that of 
1920 Cal. 150 (l). That was a case which 
was tried by the late Chief Justice of 
this Court sitting as a puisne Judge on 
the Original Side of this Court. It was 
a suit under S. 14, Arbitration Act, and 
when counsel was arguing before the 
learned Judge, the head note sets out 
that he held that the suit did not lie 
and declined to entertain the hearing oi 
the application except on the basis that 
he treated both the trial and the ap^ 
plication as a petition under the Act 
Under the mistaken impression thai 
counsel on both sides had consented tc 
this view, he proceeded to hear the mat- 
ter on affidavits and then dismissed 
both the action and the motion witt 
costs. Dealing with that aspect ot the 
case the late Sir Ashutosh Mukerjee on 
appeal said: 

“ Even if the minute book has shown the fac 
turn of consent, it could not be treated as con 
sent freely given by counsel in the exercise o 
his discretion as an advocate invested with h 
general control over the conduct of the case o 
his client. The learned Judge states in his judg 
ment that the consent (which he thought wai 
given) was accorded only when he intimatec 
that he would otherwise decline to entertain tb 
motion. If counsel had consented, after the ex 
pression of such determination by the Court 
the consent could not be deemed free and fai 
and might well be regarded as constrained an( 
involuntary ocquescence in a mode of trial whicl 
the Court had decided to adopt.** 

Now although this case so far as th( 
facts are concerned is in no way analo 
gous to that case, it does seem to m< 
that this settlement would never havi 
1. Radha Kissen v. Luchmichand Jhawar, 192* 

Cal 160=56 I C 641. , 
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been proposed had the learned Judge 
not made the observations that he did. 
It was brought about in my opinion by 
a form of judicial coercion. Counsel for 
the defendants was not prepared to take 
the risk of putting his client into the 
box to support his pleaded case. The 
learned Judge without seeing his client 
had said that if he, the defendant gave 
evidence to support his written state- 
nent he was prepared to go to the 
length of recommending the prosecution 
)f the defendant for perjury. If I think 
that counsel was intimidated and was 
not free to consider the whole aspect of 
the settlement from what 1 may call an 
unbiased point of view, I apprehend 
that I have an inherent power to set 
aside this settlement. I propose to do 
so. It is unfortunate that this applica- 
tion was not made to the learned 
Judge himself before he laid down his 
office, but it is of cardinal importance 
that suitors in Courts of justice should 
enter and leave the Courts with a 
feeling that whatever may be the up- 
shot of actions which are commenced 
and fought out, the Court at any rate 
does not make up its mind as to the 
truth or untruth of their witnesses be- 
fore the witnesses have been seen in the 
witness box. 

I consider that the setting aside of 
this decree based on the settlement is 
in the public interest, the highest inte- 
rest which can be considered in a Court 
of justice. I shall make no order as to 
costs in favour of the petitioner here. 
The respondents will have the costs of 
this petition in any event. I arn not 
concerned with the question ot costs al- 
ready incurred which I think will be 
better dealt with by the Judge who 
tries the case at the new trial. 

K.S. Petition alloived. 
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Nasim Ali, J. 

Purna Chandra Choudhury — Defen- 
dant — Appellant. 

V. 

Sarojini Choudhurarii — Plaintiff — 
Respondent. 

Appeal No. 2131 of 1931, Decided on 
31st May 1934, from appellate decree of 
Sub-Judge, Dinajpur, D/- 20th April 
1931. 
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^ (a) Contract Act (1872), S. 16 — No domina- 
tion of will — Relationship is n^ot unequal — 
Pardanishin lady. 

Where the relationship of the transferee with 
the transferor, who is a pardanishin lady, is not 
such as %'ould enable him to dominate the will 
of the transferor, it cannot be said that the 
relation between the parties at the time of the 
transaction is such as would suggest that they 
are not on equal terms. [P 237 0 1, 2] 

(b) Contract Act (1872), S 16 — Indepen- 
dent advice — Pardanishin lady intelligent — 
Near relation to assist her — It cannot be 
said that she has no independent advice — 
Pardanashin lady. 

Where a pardanishin lady is intelligent and it 
is not difficult for her to understand the transac- 
tion and the nature and effect of the tran^^action 
upon her interest in the property and besides 
she has her father, brother and intelligent 
neighbours to assist her in the matter, it can be 
said she has no independent advice. [P 237 0 2] 

(c) Contract Act (187 2), S. 16 — Fair bar- 
gain — Plea of unfair bargain must be speci- 
fically raised in plaint. 

Where a transaction is attacked on the ground 
that it is an unfair bargain a plea to that effect 
ought to be made specifically in the plaint so as 
to enable the other party to show that it is not 
an unfair one. [P 238 0 1] 

(d) Contract Act (1872), S. 16 - Fair bar- 
gain— Circumstances at time of transaction 
and not subsequent events are to be con- 
sidered. 

Whether a transaction is one that should be 
set aside as inequitable depends upon the circum- 
stances at the time when it is made and not 
upon subsequent events [P 238 G 1, 2] 

(e) Practice — Duty of Court — Plaintiff s 
practically whole case rejected — Court is 
not justified in proceeding on equitable 
grounds to grant plaintiff relief without con- 
sidering risk taken by defendant. 

A Court is not justified in rejecting practically 
the whole of the plaintiff’s case as made out in 
the plaint and then in proceeding to give her 
some relief on equitable grounds without taking 
into consideration the risk which the defendant 
was taking in the transaction. [P 238 C 2] 

S. C Basak and Gopendra Nath Das — 
for Appellant. 

Bajendra Chandra Guha, Nalini 
Kumar Mukherjee and Mahendra Kumar 
Ghose — for Respondent. 

Judgment. — This is an appeal by the 
defendant in a suit for a declaration 
that the darpatni pabta granted by the 
plaintiff to the defendant is invalid and 
inoperative and for a permanent injunc- 
tion restraining the defendant from 
taking possession of the property leased 
out by the darpatni patta. The plain- 
tiff’s case briefly stated is as follows: 
Jadab Chandra Chowdhuri, the plain- 
tiff’s husband, died in 1323 B. S. leaving 
two widows, the plaintiff and Indureka 
and a daughter by Indurekha who has 
been married to one Ghanashyam. Ind^ 
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Eekha subsequently died, consequently 
the plaintiff hecame the 16 annas malik 
of the property left by her husband. 
One of the properties left by her hus- 
band is Jalkar which was acquired 
by the plaintiff’s husband on payment 
of Es. 1,000 as Nazar on an annual 
rental of Es. 180. After the death of 
the plaintiff’s husband the plaintiff and 
her co-wife Indiirekha were in possess- 
sion of all the properties left by her 
husband. Ghanashyam managed these 
properties after the death of the plain- 
tiff’s husband. After the death of 
Indurekhi in 1332 B. S. Ghanashyam 
went to Gaya to perforin her sradh. At 
that time the plaintiff was in her father’s 
house. During the absence of Ghana- 
shyani the defendant, who is a cousin of 
her late husband, proposed to the plain- 
tiff that he should be made her Ain- 
mukhtear to realize the income from the 
Jalkar. 

The plaintiff at first suggested that 
the matter should be postponed till the 
return of Ghanashyam as her father was 
insane and unfit to advise her in the 
matter. The defendant however told 
the plaintiff that the matter did not 
admit of any delay and that there was 
no harm in giving him an Ammukhtoar- 
nama as she would thereby get rents 
without any trouble. The plaintiff being 
an ignorant, illiterate parJanashin 
womam ultimately agreed to the pro- 
posal. The defendant thereupon brought 
the plaintiff to Dinajpur on the second 
Aghrayan and took her to the house of a 
stranger, produced a document previously 
prepared and took her thumb impression 
thereon. The plaintiff did not receive 
any consideration for the lease. The 
defendant then took her back to her 
father’s village and left her at her 
father’s house. The plaintiff’s son-in- 
law Ghanashyam, on his return from 
<3-aya, came to see her and the plaintiff 
related the whole thing to him. There- 
upon he became anxious to know the 
nature of the document and went to the 
defendant and demanded to see the docu- 
ment. The defendant however refused 
to shew him the document. Thereafter 
Glhanashyam came to Dinajpur and took 
a copy of the document from the Regis- 
trar’s office. The plaintiff then came 
to know that the defendant, in order to 
get the whole of her valuable property, 
had practised a fraud upon her and had 
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got a darpatni lease fraudulently exe- 
cuted by her. 

The plaintiff never agreed to settle 
the Jalkar in Darpatni right with the 
defendant at an annual rental of Es. 200 
with a selami of Es. 425 The dar- 
patni patta was never read over and 
explained to her. The plaintiff’ had not 
any opportunity of consulting her well- 
wishers and near relations. She did not 
receive a single pice as Nazar for the 
darpatni lease. The defendant taking 
advantage of the ignorance and helpless 
condition of the plaintiff got fraudu- 
lently the darpatni lease registered by 
undue influence. The recitals in the 
patta about the plaintiff’s ill-feeling 
with her son-in-law and about her being 
deprived of the income of her husband’s 
property left by her husband were 
falsely made in order to secure the dar- 
patni lease of the plaintiff’s valuable 
property at a nominal rent. The dar- 
patni lease is therefore absolutely 
void and the plaintiff is in possession of 
the property as before. The plaintiff is 
therefore entitled to get a declaration 
from the Court that the darpatni patta 
is null and void. 

The defence of the defendant in sub- 
stance is that the plaintiff has executed 
the darpatni of her own free will on 
receipt of a selami of Es. 425, that the 
darpatni lease was for a consideration 
and was not obtained by fraud, mis- 
representation or undue influence, that 
as a matter of fact the plaintiff on the 
death of her husband lived for some 
time in her husband’s house and during 
that time Ghanashyam gradually got 
hold of her entire property left by her 
husband, and in 1316 B. S. during the 
minority of the plaintiff got certain 
kobalas of certain Jotee executed in 
favour of his son, that the plaintiff being 
unable to stay on there on account of 
the oppressions of Ghanashyam and her 
mother-in-law Indurekha left her hus- 
band’s house and came to live at her 
father’s house, that Ghanashyam never 
gave anything to the plaintiff for her 
maintenance. It was alleged by the 
defendant that as the plaintiff was 
getting no income from her husband’s 
property, and as she was completely 
dispossessed of her husband’s estate, 
she of her own accord, in consultation 
with her father and near relations, 
granted the darpattani lease, and that 
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Ghanashyam finding that the darpatni 
lease would be binding against his sons, 
that is the reversionary heirs, had got 
the suit instituted. The defendant also 
pleaded that the selami mentioned in 
the darpatni patta was paid to the plain- 
tiff before the Registrar and that the 
document was read over and explained 
to her before execution. 

The learned Munsif who tried the 
suit found that at the time of the lease 
the plaintiff was not on good terms with 
Ghanashyam, and that she was really 
kept out of possession of the property 
left by her husband, that Bhabananda 
the plaintiff’s father, was insane, and 
that the document was never explained 
to her before execution. The learned 
Munsif also found that the plaintiff did 
not know the ditlerence between a dar- 
patni lease and an ammukhtearnama 
and that it was doubtful whether the 
selami money which was brought before 
the Sub-Registrar and paid to her in the 
presence of the Sub-Registrar actually 
remained with her. The learned Mun- 
sif further held that even if the consi- 
deration had been paid it was an unfair 
bargain. He accordingly decreed the 
suit. 

On appeal by the defendant to the 
lower appellate Court the learned Judge 
has found that there was no talk about 
an ammukhtearnama, that no influence 
was acquired or abused by the defen- 
dant Puma, that no confidence was re- 
posed in or betrayed by him, that the 
plaintiff contracted to grant the defen- 
dant a darpatni lease and that she ac- 
cordingly executed the patta with full 
knowledge and understanding of what 
she was about to do and that she had it 
registered. The learned Judge has fur- 
ther found that she was not living in 
her husband's house but was living with 
her father who was maintaining her 
with great difficulty and that it was 
natural for the plaintiff and her father 
to dispose of some property to relieve 
the plaintiff from the distress to a cer- 
tain extent to fight Ghanashyam who 
had usurped the whole inheritance. The 
learned Judge was also of opinion that 
though there was no direct evidence 
that the plaintiff had independent and 
disinterested advice in the matter, she 
had her father, brother and intelligent 
neighbours to assist her and as she was 
in need of money she was willing to 
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part with a portion of the property 
to get some money ifi cash and 
something like an annuity. The learned 
Judge however, was not satisfied that 
the bargain was fair. He was also of 
opinion that it was the duty of the de- 
fendant to disclose the real income of 
the property at the time when the terms* 
of the lease were settled. In this view 
of the matter the learned Judge allowed 
the appeal in part and passed the fol- 
lowing decree: 

“ That on the plaintifi’s paying into the lower 
Court to the credit of the defendant Rs. 425* 
within a month from date with interest at 6 per 
cent per annum from 2nd Aghrayan 1332 B. S. 
to the date of the payment the decree will stand 
good. In default it will be regarded as reversed 
and the suit dismissed. As both sides are to- 
blame there will be no costs to either side in any 
Court.*’ 

Hence the present appeal by the de- 
fendant. There is however no cross- 
objection by the plaintiff. The learned 
advocate for the appellant contends^ 
that on the facts found by the lower ap- 
pellate Court it should have dismissed 
the plaintfff's suit. In my judgment 
this contention must prevail. From 
what has been stated above it is clear 
that the allegations in the plaint on 
which the plaintiff claimed relief had 
been disbelieved by the lower appellate- 
Court. The effect of the finding of the- 
lower appellate Court is that the plain- 
tiff understood the transaction and that 
she had full knowledge of the nature 
and effect of the document she executed 
in favour of the defendant. In other 
words the judgment of the lower appel- 
late Court clearly shows that the dis- 
position made by the plaintiff was sub- 
stantially understood and that it was 
really her mental act as the execution 
of the document was her physical act. 
It was contended by the learned advo- 
cate for the respondent on the authority 
of the decision of the Judicial Commit- 
tee in 1931 P. C. 303 (l), that it was the* 
duty of the defendant to disclose to the 
plaintiff the real income of the property 
at the time when the selami and the 
rent were settled and if knowledge had 
been kept. from her by the defendant the 
transaction should not stand as equity 
and good conscience had always been the 
pillars of administration of justice in 
India. The lea rned advocate for the 
1 . Tara Kumari v. Chandra Mauleajiwar Proshad 
Singh, 1931 P C 303=:134 I C 1076=58 I A 45e 
(PC). 
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respondent drew my attention to the 
following passage in the above decision: 

“ If knowledge had been kept from her by the 
•creditor, if there was any ground for suspicion 
that he was over-reaching her, if she had no in- 
<lependent advice, and the relations between 
them were such as to suggest that they were 
■not on equal terms, it would be impossible for a 
•Court to affirm with any certainty that liad she 
known the full truth, as she was entitled to 
know it, she would have completed the transac- 
tion. It would only bo upon this hypothesis that 
the lady could be held bound by the mortgages 
though not by the accounts. It is no doubt im- 
possible to lay down any hard and fast rule for 
«uch cases, each must depend upon its own facts 
and the dividing line may often be difficult to 
draw. There is no doubt, their Lordships think 
as to the principle to be applied* They are not 
merely deductions from the law as to unduei n- 
rtiience which finds a place in S. 16, Contract 
Act, as has been suggested by counsel for the 
respondent. They are founded upon the wider 
basis of equity and good conscience which have 
always been pillars of the administration of 
justice in India.’* 

The facts of the case which was be- 
fore their Lordships would go to show 
that the person who obtained the docu- 
ment (that is the mortgagee) from the 
pardanashin lady was her creditor, that 
the accounts upon which the mortgage 
was based had not been explained to her 
and that various items were included 
in the mortgage for which the lady was 
not at all liable. In this case it was 
suggested by the plaintiff that the de- 
fendant was a relation of the plaintiff 
and that taking advantage of her rela- 
tionship the defendant went to the 
plaintiff and proposed to save her from 
the clutches of Ghanashyam and as the 
plaintiff had no good feeling towards 
Ghanashyam she readily accepted the 
proposal. The learned Judge however 
has recorded the following finding in 
this connexion; 

“ In 1314 B. S. or thereabout Jadab and his 
cousin, Puma, who vs ere joint in property, divi- 
ded the joint property. Thereafter and before 
Jadab’s death there were disputes among them. 
Some time before his death Jadab removed from 
the ancestral home in Bonhara toBalahar where 
Indurekha’s father lived. Sarojini was about 
26-27 years of age at the time of the trial. It 
is her deposition that Puma did not look after 
her after her husband’s heath. She was a mere 
child when Puma and Jadab separated. It does 
not appear that there was any association bet- 
ween her and Puma and they knew one an- 
other by appearance before the proposal about 
the disputed transaction.” 

From this finding of the learned Judge 
it is clear that the relationship of the 
defendant with the plaintiff was not 
such as would enable him to dominate 
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the will of the plaintiff. Under such 
circumstances it cannot be said that the 
relation between the parties at the time 
of the transaction was such as to sug- 
gest that they were not on equal terms. 
It was however contended by the learned 
advocate for the respondent that in this 
case the plaintiff had no independent 
advice. The learned Judge has however 
negatived the plaintiff’s case on this 
point. The following observations were 
made by their Lordships of the Judicial 
Committee in 36 All. 81 (2), in this 
connexion : 

* ‘The possession of independent advice, or the 
absence of it is a fact to be taken into considera- 
tion and well weighed on a review of the whole 
circumstances relevant to the issue of whether 
the grantor thoroughly comprehended and 
deliberately and of her own free will carried out 
the transaction. If she did, the issue is solved 
and the transaction is upheld ; but if upon a 
review of the facts — which include the nature 
of the thing done and the training and habit of 
mind of the grantor, as well as the proximate 
circumstances affecting the execution if the con- 
clusion is reached that the obtaining of indepen- 
dent advice would not really have made any 
difference in the result then the deed ought to 
stand. Their Lordships, as already mentioned, 
have fully in view the fact that the lady was a 
pardanashin lady, but the evidence as to her 
strength of will and business capacity, and the 
fact that the deed as granted is not in the cir- 
cumstances of her life in any way an unnatural 
disposition of part of her property, go far, taken 
together with the evidence in this case, to con- 
vince them that the deed was granted by her 
as the expression of her deliberate mind and 
apart from any undue influence exerted upon 
it. In short their Lordships* view is that if 
independent outside advice which is an essen- 
tially different thing from independent outside 
control had been obtained the lady would have 
acted just as she did. Much as their Lordships 
support and approve of the protection given by 
law to a pardanashin lady they cannot trans- 
mute such a legal protection into a legal dis- 
ability.” 

In this case the learned Judge has 
found that the plaintiff’s deposition 
shows that she is intelligent and it was 
not difficult for her to understand the 
transaction and the nature and effect of 
the transaction upon her interest in the 
property. Further as has already been 
pointed out she had her father, brother 
and intelligent neighbours to assist her 
in the matter. There is therefore no 
force in this contention of the learned 
advocate for the respondent. It was 
next urged that the learned Judge has 
found that the bargain was not a fair 
bargain a nd consequently on equitable 
2. Kali Baksh Singh v. Ram Gopal Singh, (1913) 

36 All 81=21 1 0 985=41 1 A 23 (PC). 
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grounds the transaction should not 
stand. It appears however that this 
ground was not made a specific ground 
of attack in the plaint. No specific issue 
Iwas joined on this point though it 
appears to have been argued in the 
Courts below. The learned Judge’s find- 
ing. on this point is as follows: 

“I am however not satisfied that the bargain 
was fair. According to the collection papers pro- 
duced by Ghana shy am the aggregate of the 
rentals payable in 1332 B. S. by the tenants in 
the fishery was Rs. 624 — the amount realized in 
1331 B.S. was Rs. 324 — and that in 1332 B.S. was 
Rs. 290. Much reliance cannot be placed upon 
these papers as no tenant was cited to corro- 
borate them and in his deposition Glianashyam 
did not say anything more about them except 
that those papers were in his hand-writing. But 
it is in defendant’s deposition that according to 
the enquiry made by him the profits from the 
fishery amounted to Rs. 300 to Rs. 350 after 
deducting the overhead rent. Making allowance 
for the collection charges at 10 per cent the net 
profit would come up to Rs. 270 to Rs. 315 a 
year. A sum of Rs. 425 as premium and an 
annuity of Rs. 20 is a very inadequate considera- 
tion for the transfer of such a property even 
when the transferor is out of possession.*^ 

Now it appears that this property 
was acquired by the plaintiff’s husband 
on payment of selami of Rs. 1,000. The 
selami paid for the darpatni was 
Rs. 425. The capitalised value of the 
annuity of Rs. 20 would be about Rs.400. 
Consequently she was getting about 
Rs. 825 by this transaction. Furtlier 
she was a Hindu widow, and the lessee 
evidently took some risk in taking a 
permanent lease from her. She was 
also out of possession. In these circum- 
stances it cannot be said that the bar- 
gain was an unconscionable bargain 
particularly in view of the fact that she 
was willing to sell this fishery to one 
Hazi Mahammad and she agreed to an 
offer of Rs 300 as price. Tn fact there 
is no evidence or suggestion anywhere 
in this case to show that any other per- 
son was willing to offer more favourable 
terms than what the defendant did. If 
she really wanted to attack this transac- 
tion on the ground that even in the cir- 
cumstances which then existed the 
transaction was not a fair transaction at 
all she ought to have made a specific 
case in the plaint and ought to have 
joined an issue on the point in order to 
enable the defendant to show that the 
transaction was not an unfair one. Whe- 
ther the transaction was one that should 
be set aside as inequitable would depend 
upon the circumstances at the time 
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when it was made and not upon subse- 
quent events : see 23 Cal. 15 (3). In 
my judgment the lower appellate Court 
was not justified in rejecting practically 
the whole of the plaintiff‘’s case as made 
out in the plaint and then in proceeding 
to give her some relief on equitable 
grounds without taking into considera- 
tion the risk which the defendant was 
taking in this transaction. 

It was also urged by the learned advo- 
cate for the respondent that it was the 
duty of the respondent to disclose to the 
plaintiff the real income of the fishery 
at the time when the darpatni patta 
was executed. The law does not lay 
down any statutory duty on the lessee. 
It was however argued that as the plain- 
tiff was a pardanashin lady it was the 
duty of the defendant to disclose the 
facts to her, but it would appear from 
the deposition of the plaintiff herself 
that she was fully aware of the income 
of the property at the time she agreed 
to grant the darpatni lease. Conse^ 
quently it cannot be said that the de- 
fendant had taken any undue advantage 
of the position of the plaintiff. In these 
circumstances there cannot beany doubt 
that there was no fraud or misrepresen- 
tation or undue influence in this case. 
The learned Judge’s own finding would 
go to show that the defendant had suc- 
ceeded in showing that the plaintiff was 
fully aware of the nature of the transac- 
tion, that she received the selami for 
the lease, and that her deposition shows 
that she had no regard for truth. The 
learned Judge has further observed : 

“Her going over to Ghanashyam’s side within 
a short time after the completion of the deed is 
not difficult to understand. Glianashyam de- 
posed that after liis return from Gaya he paid 
the plaintiff Rs, 100 and gave her some clothe 
That was sufficient inducement to her as she has 
no regard for truth and had nothing to lose, but 
had something to gain by changing sides. Ghana- 
shyam was in urgent need of propitiating the 
plaintiff, for the patta questioned the legality of 
the purchases by his sons also.” 

It appears to me that this is really 
Ghanashyam who is fighting this case 
in the name of the plaintiff. In these 
circumstances this is not a fit case in 
which it can be said that the transac- 
tion is an unconscionable one, or that 
the defendant has obtained any undue 
advantage by this transaction over the 
plaintiff. The result therefore is_ that 
3. Ganga Baksh v, Jagafc Bahadur Singh, (1898) • 

23 Gal = 22 I A 163 = 6 Sar 643 (FC). 
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this appeal is allowed and the plaintiff's 
suit is dismissed. In view of the facts 
and circumstances of the present case 
however the parties will bear their own 
costs throughout. Leave to appeal under 
Cl. 15, Letters Patent, has been asked 
for in this case and is refused. 

R.K. Appeal alloived^ 
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Mitter, J. 

Mahavimad Mia Pa^idit and others — 
Plaintiffs — Appellants. 

v. 

Osman Ali and others — Defendants — 
Respondents. 

Appeal No. 259 of 1932, Decided on 
6th August 1934, against decree of Sub- 
Judge, 2nd Addl. Court, Noakhali, D/- 
13th August 1931. 

(a) Civil P.C. (1908), S. 104 (2)— No se- 
cond appeal from order recording disputed 
compromise. 

There is no second appeal from an order re- 
cording a compromise when the factum or legal- 
ity of the compromise is questioned. [P 240 C 1] 

(b) Civil P. C. (1908), S. 96 and O. 23, 
R. 3 — Decree passed on compromise is con- 
sent decree. 

Where a Court finds that there has been a 
compromise a decree passed thereon is still a 
con-ent decree whether the compromise is ad- 
mitted by both parties or disputed by one of 
them. [P 240 C 2] 

(c) Civil P. C. (1908), S. 96 (3)-Underlak- 
ing by parties that decision by third person 
to be final — Appeal therefrom is violation of 
good faith and should not be entertained — 
Award. 

Where the parties say that the determination 
of their disputes by a third person is to be final 
between them, that is to be regarded as an un- 
dertaking not to appeal and an appeal 
preferred would be in violation of good 
faith and ought not to be entertained where the 
real merits of a case have been withdrawn from 
the Couit : 14 M I A 203, Foil ] 29 Cal 300 

and 1922 Lah 309, hel on ; 1928 Gal 108, Dis- 
ting, [P 240 G 2] 

(d) Civil P. C. (1908), 0.23, R. 3-Re- 
ference without Court's intervention in 
pending suit — Award is neither adjustment 
nor compromise. 

An award made on a reference without the in- 
tervention of Court during the pendency of a 
suit cannot be recorded as a compromise or an 
adjustment of suit under O. 23, R. 3 

[P 241 0 21 

(e) Arbitration— Decision by third person 
involving judicial or quasi judicial work is 
award. 

Where parties agree to refer their dispute to a 
third person for decision and where that person 
has to do some judicial or quasi judicial work, 
hia decision is an award : 1917 Cal 327, Dis- 
ting. [P 242 0 1] 


(f) Civil P.C. (1908), 0.32, R. 7-Com- 
promise by next friend without Court’s per- 
misaion — Minor represented in appeal by 
same next friend — Compromise will not be 
set aside — [Obiter.) 

Obiter . — A compromise effected by minor’s 
next friend, without the permission of the Court 
as required by 0. 32, R. 7, will not be set aside 
in appeal if the minor happens to be represented 
in the apjmal by the same next friend who re- 
presented him in the Courts below. [P 242 C 1] 

Mohendra Kumar Ghose, Mahendra 
Nath Mitter and N akiileswar Som — for 
Appellants. 

Bhagirath Chandra Das — for Respon- 
dents. 

Judgment. — This appeal is on behalf 
of the plaintiffs and arises out of a suit 
for possession. There are seven plain- 
tiffs. Of them plaintiffs 1 and 2 are 
adult males, Nos. 3, 4 and 7 are ladies 
and Nos. 5 and 6 are minors. The 
minors were represented in the Courts 
below by plaintiff 1, who also represents 
them in this appeal. At the instance of 
plaintiffs there was a local, investiga- 
tion by a pleader Commissioner who 
submitted a report in their favour. The 
defendants filed an objecticn to the said 
report. At the date of the hearing of 
the suit, which was 15th August 1930, 
defendant 2 filed an application stat- 
ing that the parties had agreed to the 
lands being measured by one Shama 
Charan and that if it was found by him 
that the lands in suit were in possession 
of the defendants, the plaintiffs would 
get a decree, otherwise the suit would 
stand dismissed, but the plaintiffs would 
be entitled to get Rs. 50 from the defen- 
dants. The said defendant further al- 
leged that Shama Charan had measured 
the lands and had found that no part of 
the lands in suit was in the possession 
of the defendants. He accordingly 
prayed for tho said adjustment to be re- 
corded under the provisions of 0. 23, R. 3, 
Civil P. C. The plaintiffs denied the 
said agreement, but the learned Munsif 
after taking evidence found that the ag- 
reement was alleged by defendant 2 and 
dismissed the suit on the findings of 
Shama Charan. The attention of the 
Court does not seem to have been drawn 
to the fact that some of the plaintiffs 
were minors. Admittedly no leave of 
the Court was taken under R. 7, O. 32 
of the Code. On appeal from the decree 
made by the trial Court, tho point urged 
by the plaintiffs, as the appellate Court 
puts it, was 
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whether the suit was adjusted between the 
parties out of Court and whether the compro- 
mise should be recorded.” 

The Court of appeal below however 
only applied its mind to the question of 
the factum of the agreement but did not 
consider whether the alleged compro- 
mise was lawful or could be recorded 
under the provisions of 0. 23, E. 3 of the 
Code. It did not even advert to the 
fact that there were minors whose in- 
terest it was the duty of the Court to 
safeguard and protect. The appellate 
Court agreed with the first Court and 
remarked that the 

” Munsif was justified in recording the compro- 
mise under 0. 23, R. 3, Civil P. C.” 

The appeal was accordingly dismissed; 
hence the second appeal by the plain- 
tiffs. A preliminary objection has been 
taken to the competency of the appeal. 
Mr. Dass who appears on behalf of the 
respondents urges firstly that the appeal 
being really against the order recording 
the compromise under O. 23, E. 3, a se- 
cond appeal is barred under the provi- 
sions of S. 104 (2) of the Code. Secondly 
he urges that even if the appeal be re- 
garded as an appeal from the decree, 
after the findings of the Court of appeal 
below, the decree must be taken to be a 
decree passed with consent of parties 
and S. 96 (3) of the Code, bars the ap- 
peal. In the course of the argument 
I indicated that possibly the prelimi- 
nary objection was a sound one. On 
that the advocate for the appellant 
asked me to interfere in revision in case 
I held that no appeal lay. As I con- 
sidered that the case was a fit one for 
interference under the revisional juris- 
diction I heard the learned advocates at 
length who presented their cases from 
all aspects and I must acknowledge the 
great assistance I have derived from 
them in the case which has engaged my 
anxious consideration. After having 
heard the learned advocates I have come 
to the conclusion, though not without 
hesitation, that no appeal lies. But 
I am at the same time quite con- 
vinced that I have power to inter- 
fere in revision and should so inter- 
fere in this case. 

My reasons for giving effect to the 
preliminary objection are as follows: 
(l) The Code provides for one appeal 
when the factum of legality of a com- 
promise of adjustment of a suit is ques- 
tioned. The Court of appeal below has 
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arrived at a finding that there was a 
compromise as pleaded by defendant 2, 
To allow the same matter to be reagita- 
ted in an appeal from the appellate de- 
cree would be to allow two appeals when 
the Code gives one. (2) A decree passed 
is still a decree passed by consent, whe- 
ther the compromise is admitted by 
both the parties or disputed by one of 
them and the Court finds that there was 
one. (3) Where the parties say that the 
determination of their disputes by a 
person is to be final as between them, 
that is to be regarded as an undertaking' 
not to appeal, and an appeal preferred 
would, as James, L. J., observed in 14 
M. I. A. 203 (l), be in violation of good 
faith and ought not to be entertained 
where the real merits of the case have 
been withdrawn from the Court. The 
same principle has been formulated 
though in different language by Eam- 
pini and Pratt, JJ., in 29 Cal. 306 ^ (2) 
where they observe that parties ‘are 
equitably estopped' from resiling from 
and impugning the decree which was 
given by the Court in accordance with 
the finding on the issue which they ag- 
reed- to refer to the decision of a third 
person. In 1928 Cal. 108 (3) there is an 
observation which apparently seems to 
militate against the view I am taking 
but an examination of the case leads me 
to think that the point which I have 
been called upon to decide did not really 
arise in that case. The observation is of 
Eoy, J. and occurs at p. 356. It is as 
follows: 

“Certain preliminary objections were taken 
by the learned vakil for the respondents. They 
are not serious; one was that no appeal lay from 
a decree which is based on a compromise. The 
contention of the plaintiff is that the whole com- 
promise has been struck out. The dispute is 
over the nature of the compromise and the plain- 
tiff has the right to show what the compromise 
was.” 

I must first of all remark that the 
said case came up on first appeal to this 
Court, but I am not placing much im- 
portance on the said fact for distinguish- 
ing the said case. From the report it 
appears that the plaintiff claimed a 
share in two villages appertaining to 
Touzi No. 1760/28. The contesting de- 

1. Moonshee Amir Ali v. Mahoranee Inderjit 

Singh, (1870-72) 14 M I A 203. 

2. Bahir Das v. Nobin Chandra, (1902) 29 Cal 306 

=6 0 W N 121. 

3. Dwarka Nath v. Atul Chandra, 1928 Cal 103 

=105 I 0 616. 
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fendants denied the title of the vendor 
of the plaintiff and the vendor challenged 
his conveyance to the plaintiff. Issues 
were framed and the plaintiff was being 
examined on commission. At that stage 
a petition of compromise was presented 
to the Commissioner. By the compro- 
mise the plaintiff gave up his claim on 
the basis of his purchase; the said two 
villages were to be partitioned between 
^he plaintiff and his cosharers (not par-, 
ties to the suit) on the one hand and the 
defendants on the other according to the 
shares recorded in the Record of Rights 
by an arbitrator Sarat Chandra Bhatta- 
oharjee and that after the division by 
him the plaintiff wa^ to withdraw the 
^iiit. 

No order was obtained from the Court 
for appointing Sarat Chandra as arbit- 
rator. Sarat Chandra later on refused 
to act and on the application of the 
plaintiff the Subordinate Judge appoin- 
ted another person as arbitrator under 
the provisions of para. 5, Sch 2, Civil 
P. C. This person made the division 
and submitted an award and inspite of 
the objection of the defendants that 
there was no reference to arbitration 
under para. 2 of the said schedule the 
Subordinate Judge made a decree in con- 
formity with the award. His successor 
however deleted the si-called award 
from the decree and the final decree 
that was made was one simply allowing 
the suit to be withdrawn without liberty 
to the plaintiff bo bring a fresh suit. It 
was pointed out by this Court that the 
compromise between the parties was not 
simply that the suit was to be with- 
drawn but was to be withdrawn on the 
happening of certain contingencies, i. e., 
the division of the lands by Sarat 
Chandra. The final decree therefore was 
one that was not passed in accordance 
with the consent of the parties and 
hence S. 96 (3) was out of the way. The 
question raised before me has however 
been considered by the Lahore High Court 
in 1922 Lah. 309 (4). The said Court 
held in circumstances somewhat similar 
to the present case that the appeal was 
incompetent and I agree with the said 
judgment. But as I have said before my 
decision on the preliminary point does 
not dispose of the case. I am still tp 
see if the Courts below had jurisdiction 

4. Guru C/harair blngli v. Shibdev bmgh, 1922 
Lab 309=66 I. C 25.8=3 Lah 176. 

1936 C/31 & 32 
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to pass aa order under 0.i 28i Ri 3 of thwi 
Code. ,, 

My view is that the agreement which 
both the . Courts below, have found to! 
be established amounts to ai reference to 
arbitration without the intervention 
of the Court of the subject matter 
of a pending suit and the decision of 
Shama Charan really amounts to an 
award on such a reference. Mr. Dass 
who appears for the respondent has con. 
tended before me that the decision of 
Bhama Charan does not amount to an 
award, but . is to be considered as an 
adjustment of the suit which the Courts 
below have rightly recorded undei 
O. 23, R. 3 and in support of his conten. 
tion he has referred me to the cases of 
1924 All. 670 (5) and 1932 All. 166 (6), 
Before I examine these cases I may 
observe that so far as our Court > is coni 
cerued it is now settled law that an 
award made on a reference without the 
intervention of the Court during the 
pendency of a suit cannot be recorded 
as a compromise or adjustment of the' 
suit under 0. 23, R. 3. The Bombay,! 
Madras, Batna and Rangoon High Courts 
have however, taken a diffirrent view. 
The d ivergence of opinion is due to the 
different interpretations put upon the 
words “any other law for the time being 
in force” occurring in S. 89 of the Codev 
(See the cases collected in 1934 Cal. 643 
(7) as also 1932 Pat. 206 (8) and 1931 
Rang. 68 (9). I am bound to follow the 
course o£ decisions of our Court and if 
the decision of Shama Oharau is an 
award the Courts below had no jurisdic- 
tion to record the decision of Shama 
Charan as an adjustment of the suit 
under 0. 23, R. 3. 

This leads to the question. whether 
the said decision is an award. The 
cases of the Allahabad High Court cited 
by Mr, Dass are distinguishable. In 
those cases the parties to the suit agreed 
to be bound by the statement .of a 
peyson named by them. The nominee 
made a certain statement and the ques- 
tion raise d was w he ther the suit could 

5. Himunchal Singh v. Jatwar Singh, 1924 All 

570=80 I C 16=46 All 710. 

6. Basdeo Singh v. Ram Raj Singh, 1932 All 166 

=1.87 I 0 263. r 

7. Rohini Kanta V. Rajani Kanta, 1934 Cal 643 

=151 I C 661. 

8. Ramadhar Rai v. Subedar, 1932 Pat 206=138 

1 C 82=11 Pat 237. 

9. Laljee Jesang v. Chandar Bhan, 1931 Bang 

58=181 I C 57=9 Rang 39. 
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stitement so made. Sulemain and 
Kanhaiyalal, JJ., base their decision 
firstly on S. 20, Evidence Act, and 
secor.dly on the judgment of the Madras 
High Court in 1920 Mad. 800 (lO). The 
Madras case proceeds on the view that 
an award in a pending case made by an 
arbitrator appointed without the inter- 
vention of the Court can be recorded 
under O. 23, E. 3, a view which as I have 
said is against the decisions of our Court, 
and S. 20, Evidence Act, cannot have 
any possible application to the case 
before me. Nor does the case of 1917 
Cal. 327 (ll) support the contention of 
the respondent. There no judicial or 
quasi judicial work had to be done by the 
person nominated who was only to see 
with his own eyes a certain state of 
things, e. g. existence of furnace, bellows, 
etc., in the defendant’s house and make a 
statement in Court. I hold that Shama 
Charan had to do some work which was 
in the nature of judicial work and that 
his determination is an award and that 
the Courts below had no jurisdiction to 
pass a decree which is in accordance 
with the decision of Shama Charan 
under the colour of exercising the powers 
under 0. 23, R. 3. In the view I have 
taken it is not necessary to consider the 
3 ther contentions raised by the appel- 
lants. It I had held that the case came 
under O, 23, R. 3, I would not have set 
aside the decree of the Courts below so 
far as the minors are concerned seeing 
that they are appearing even in this 
Court by plaintiff 1 as their next friend 
but would have made the same reserva- 
tions in their favour as were made by 
the Acting Chief Justice in 1931 Cal. 
211 (l2). The result is that the appeal 
is dismissed, but the decrees of the 
Courts below are set aside and the 
learned Munsifif is directed to proceed 
with the suit. I make no order as to 
costs. 

E.K. Decree set aside. 


10. Chin na v. Venkataswami, 1920 Mad 800= 
61 I 0 827 = 42 Mad 625. 

11. Khobhari Sah v. Jhaman, 1917 Cal 327=34 
I 0 220. 

12. Golnur Bibi v, Abdus Samad, 1931 Cal 211= 
180 I 0 209=58 Cdl 628. 
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B. C. Curties — Accused — Petitioner. 

V. 

Emperor'—Opposite Party. 

Criminal Eevn. No. 386 of 1934, De- 
cided on 6th August 1934, from Addl. 
Presidency Magistrate, Calcutta, 

(a) Bengal Motor Vehicles Tax Act (1932), 
S. 9 — It is for person paying tax to obtain 
delivery of token — Taxing officer is not 
bound to send it to tax*payer if latter fails 
to obtain delivery of same — Non' exhibition 
of token in car by such person is offence. 

It is for the person paying the tax to obtain 
delivery of the token, at the time when tax is 
paid to the Taxing Officer under the Bengal 
Motor Vehicles Tax Act 1932. So far as the 
Taxing Officer is concerned, the requirements of 
the law are fulfilled if he does anything which 
has the effect of putting the token in the posses- 
sion of the person paying the tax or of any 
person authorised by him. It is not intended 
by the provisions of the statute and the Rules 
framed under the statute, that the Taxing Officer 
is to send the token to the person paying th© 
tax. Hence the failure on the part of a person 
to exhibit the token on the car resulting from 
his not obtaining delivery of the same from the 
Taxing Officer after tax had been paid is an 
offence under the law. [P 243 C 1, 2] 

(b) Bengal Motor Vehicles Tax Act (1932), 
Rules under — Rr. 10, 12 and 13 are not 
ultra vires of Local Government. 

There is nothing contained in Rr. 10, 12 and 
13 of the Rules which is ultra vires of the Local 
Government. [P 243 0 2] 

N. K. Bose and Sudhangsu Sekhar Mu- 
klierjee—iox Petitioner. 

Prohodh Ch. Chatter jee — for the Crown. 

Order. — The petitioner was tried be- 
fore the Additional Presidency Magis- 
trate, Calcutta, for having committed an 
ofifence on account of contravention of 
Rules 12 and 13, Bengal Motor Vehicles 
Tax Rules, 1933, in not exhibiting the 
token as enjoined by those rules on a 
motor car. The Magistrate found him 
guilty of breach of Er. 12 and 13, 
and sentenced the petitioner to pay a 
fine of Rs. 10. According to the Magis- 
trate, there was, on the evidence, an 
omission on the part of the petitioner, 
and a neglect of obvious duty in not 
demanding the token from the person by 
whom tax was paid on the petitioner’s 
behalf, and which tax was accepted by 
the Taxing OflScer; the petitioner should 
have demanded the token from the per- 
son who paid the tax on his behalf, 
within a reasonable time and exhibited 
the same on the car as required by the 
Rules. On the findings arrived at by^ 
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the Magiscrflii©, the delivery of the 
token was nit taken, after payment of 
tax ; and thi token was not exhibited 
on the car iii question as required by 
the Eules, 

This Rule was issued by this Court, 
calling upon the Chief Presidency Magis- 
trate, Calcutta, to show cause why the 
conviction of and sentence passed upon 
the petitioner should not be set aside. 
The grounds urged in support of the 
Rule were that the Magistrate was 
wrong in law in holding that a per- 
son is guilty of breach of Rr. 12 and 
13 even where no token has been deli- 
vered to him, on payment of the tax, 
and that even if the Magistrate's inter- 
pretation of Rr. 12 and 13 were correct 
they would be ultra vires of the Local 
Government, having regard to Ss. 9 and 
12, Bengal Motor Vehicles Tax Act 1932. 
The decision of the questions arising for 
consideration in the case therefore de- 
pends mainly, if not solely, upon the 
interpretation to be put on the words 
‘‘shall deliver" as used in S. 9 of the 
Act and R. 10 of the Rules framed by 
the Local Government. Was there any 
duty cast upon the person paying tax to 
obtain delivery of the token, which the 
Taxing Officer is required to deliver ? 
There is no question that the person 
paying the tax is entitled to get a 
receipt as also a token from the Taxing 
Officer, as soon as payment has been 
made. Delivery of the token might be 
made by doing anything which had the 
effect of putting the same in the posses- 
sion of the person paying the tax, or of 
any person authorised by him to receive 
delivery. In the case before me, the 
person paying the tax did not obtain 
delivery of the token at the time when 
the tax was paid, resulting in the fact 
that delivery of the token was not and 
could not be made by the Taxing Officer. 
The token not having been obtained, its 
delivery not having been taken, it could 
not be, and was not exhibited on the car 
as required by Rr. 12 and 13. 

In my judgment, it was for the person 
paying the tax to obtain delivery of the 
token, at the time when tax was paid 
to the Taxing Officer under the Bengal 
Motor Vehicles Tax Act 1932. So far 
as the Taxing Officer was concerned, the 
requirements of the law were fulfilled if 
he did anything which had the effect 
of putting the token in the possession 
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of the person paying the tax or of any 
person authorised by him. It was not 
intended by the provisions of the statute 
and the Eules framed under the statute, 
which were not in any way ultra vires, 
that the Taxing Officer was to send the 
token to the person paying the tax. I 
am clearly of opinion as already indi- 
cated above, that there is nothing con- 
tained in Rr. 10, 12 and 13 of the Rules 
which is ultra vires of the Local Govern- 
ment, having regard to Ss. 9 and 12, 
Bengal Motor Vehicles Tax Act 1932, by 
which it is clearly intended that deli- 
very of the token has to be obtained, 
and the token exhibited on the car, in 
the manner provided by the Eules. In 
the above view of the questions arising 
for consideration in the case before me, 
the failure on the part of the petitioner 
to exhibit the token on the car resulting 
from his not obtaining delivery of the 
same from the Taxing Officer after tax 
had been paid, was an offence under the 
law, and the petitioner was rightly con- 
victed by the Magistrate for breach of 
Rr. 12 and 13, Bengal Motor Vehi- 
cles Tax Rules 1933. The Rule is dis- 
charged. The conviction of the peti- 
tioner and the sentence passed on him 
are affirmed. 

K.S. BiUe discharged. 
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Costello, J. 

Bash Behari Sanyal — Appellant, 
v. 

Gosto Behari Goswami — Respondent. 

First Appeal No. 182 of 1934, Decided 
on 28th August 1934. 

Calcutta Improvement Act (4 of 1911) 
S. 77 (1) {b)--Property sold by widows subse* 
quently acquired— Claim to compensation 
by reversioners and purchaser — Appeal from 
decision of President is not appeal against 
order relating to compensation- S. 7 iv (c) 
applies— Court-fees Act, Ss. 7 (iv) (c). 

W'lere a property which has been sold by a 
widew is acquired compulsorily and the rever- 
sionis and the purchaser claim to take the com- 
pen^tion of the money, and the President de- 
cide| under S. 77 (1) (b), an appeal from his order 
is nit ail appeal against an order relating to 
contensatioTi and hence S. 8 is inapplicable. It 
faiy under S. 7 (iv) (c). Court-fees Act. 

I [P 245 0 1] 

Sattndra Nath Mukherjee and Satis- 
clkndra Munshi—ior Appellant. 

mijan Kumar Mukherjee — for the 
rfown. 
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Order — This matter arises in con- 
nexion with an appeal sought to be jfiled 
by one Rash Behari Sanyal under S. 3 
(l), Calcutta Improvement (Appeals) Act, 
1911, from a decision of the President of 
the Calcutta Improvement Tribunal sit- 
ting alone by virtue of provisions of 
S. 77 (l) (b), Bengal Act 5 of 1911. Of 
the parties to the appeal the appellant 
and the second and third respondents 
had been the claimants before the Presi- 
dent of the Calcutta Improvement Tri- 
bunal in a case in which the question 
at issue was whether or not a sale which 
had been rriade by a lady Bhuban Mohini 
Debi of certain immovable property in 
Calcutta, had been made by her for legal 
necessity and so passed an absolute 
right in the property to the purchaser 
who was Gosto Behari Goswami, the first 
respondent to the appeal. The property 
which is the subject-matter of the pro- 
ceedings had been acquired by the Cal- 
cutta Improvement Trust compulsorily 
and a sum of Rs. 6,339-6-0 bad been 
awarded to Gosto Behari Goswami as 
the owner of the property at the time 
when it was acquired, as compensation. 
The Sanyals claimed in the proceedings 
before the President of the Tribunal 
that they were the reversioners of 
Bhuban Mohini’s husband, and therefore 
entitled to the property in question, or 
to the proceeds of the sale of it after 
the death of Bhuban Mohini. Whether 
they were so entitled or not of course 
depended upon the question whether the 
sale made by Bhuban Mohini was made 
for legal necessity and whether it was 
of such a nature as to confer on the 
purchaser an absolute interest or merely 
an interest for the duration of life of 
Bhuban Mohini. 

The claimants in the proceedings be- 
fo»e the President of the Calcutta Im- 
provement Tribunal, asked fora declara- 
tion that they were in law the rever- 
sioners, and consequently that , the 
amount of the compensation r^ney 
ought not to be handed over to Gosto 
Behari Goswami, but should be invited 
by the President of the Calcutta Im- 
provement Tribunal under the piivi. 
sions of S. 32, Land Acquisition let, 
1894. When the appeal was lodgi a 
difference arose between the officer whUe 
duty it is to see that the proper cout- 
fee was paid, and the Advocate for tie 
appellant upon the question of vvbat tie 


atnount of that fee OughV’ to be. The 
matter was then put befoie the Regis- 
trar of the Court in his capacity as 
Taxing Officer, and he was of opinion 
that it was of such general importance 
.that he ought to refer it for the decision 
of the Chief Justice under the provisions 
of S. 5, Court-fees Act, 1870. Under the 
♦provisions of this section it was open to 
the Chief Justice to decide a matter of 
this kind himself or to appoint anothet 
Judge of the Court in that' behalf. It is 
in that way that the matter comes be- 
fore me for final decision. 

The officer concerned with the ques- 
tion of court-fees who is referred to in 
Letter of Reference by the Registrar as 
the Stamp Reporter, seems to have 
taken the view that the question of the 
amount of the fee to be paid on the 
filing of this appeal was affected by the 
terms of S. 8, Oourt-fees Act. That 
section provides that the amount of the 
fee payable under the Act on a memo- 
randum of appeal against an order re- 
lating to compensation under any Act 
for the time being in force for the ac- 
quisition of land for public purposes 
shall be computed accc^rding to the 
difference between the amount awarded 
and the amount claimed by the appeL 
lant. I may say at once that, in my 
opinion, this is not a case of an appeal 
against an order relating to compensa^ 
tion under any Act. The appeal is really 
against the decision of the President 
of the Calcutta Improvement Tribunal 
whereby he held that the sale by Bhuban 
Mohini was made tor legal necessity, and 
therefore Gosto Behari Goswami had ac- 
quired an absolute interest in the proi 
perty and so was entitled to retain fqr 
his own use the whole of the compensa- 
tion money which had been awarded, 
and the Sanyals had no interest whatj 
ever in that money. Accordingly the 
President had declined to invest the 
money under the provisions of S. 32 and 
was prepared to hand it over in its enl 
tirety to Gosto Behari Goswami. If ii 
were held that the sale by Bhuban 
Mohini had only resulted in a transfer 
of a Hindu widow’s interest, the posi- 
tion would seem to be that the money 
ought to be invested so that the pur- 
chaser of the property would enjoy the 
interest accruing thereon, for the period 
of life of Bhuban Mohini, and after that 
the principal sum would revert to th^ 
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Sdlnyals. It is quite clear, in my opinion 
that the dispute between the Sanyals* 
and Gosto' Behari Goswami cannot in 
any sense be properly said to be con- 
cerned with the amount of compensation 
payable by reason of the compulsory 
acquisition of the property owned by 
Bhuban Mohini. The Sanyals in the 
proceedings before the President of the 
Improvement Tribunal were really ask- 
ing for a declaration and some conse- 
quential relief, namely that the money 
should be invested instead of being 
handed over to Goswami. In that view 
of the matter this would seem to be one 
of that unsatisfactory class of cases, 
which fall within the provisions of S. 7, 
Sub-S. (4) (c) where the amount of fee 
payable is more or less left to the dis- 
cretion of the plaintiff himself, in that 
the section provides that in suits brought 
to obtain a declaratory decree or order, 
where consequential relief is prayed, 

* the plaintiff shall state the amount at 
which he values the relief sought.*’ This 
provision has recently been discussed by 
a Full Bench of this Court in 1934 Cal 
448 (1). 

Dr. Mukherjee who appears on behalf 
of the Crown in the matter now before 
me, was disposed to agree that it would 
not be easy to contend that in the pre- 
sent circumstances the matter is other 
than one within the ambit of the pro- 
visions of S. 7 (iv) (c) to which I have 
referred. But on the other hand the 
learned Advocate appearing for the ap- 
pellant has conceded that the matter is 
one which may well be treated as fall- 
ing. within the provisions of Sch. 2, Act 
17 (lii), Court-fees Act, which provides 
that a memorandum of appeal in con- 
nexion with a suit to obtain a declara- 
tory decree when no consequential relief 
is prayed, must bear a definite fee of 
Es. 20. One has only to put the provi- 
sions of S. 7 (4) (c) and those of Sch. 2, 
Art. 17 (iii) in juxtaposition to show 
how unsatisfactory and anomalous some 
of the provisions of. the Court-fees Act, 
are. 1 pointed out in the judgment 
which I gave in the Full Bench case 
already referred to, that it seems desir- 
able that the legislature should put the 
provisions of this Act into a more satis- 
factory shape. If the property acquired 

1. Narayanganj Central Co-operative Sale and 

Supply Society Ltd.' v. Maulvi Mafizuddin 
. Ahmed, 1934 Cal 448=149 1 0 3 (FB). ' ' 
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by the Improveuient Trust had. not been 
sold by Bhuban Mohini, it is obvious' 
that the only question which could have 
been agitated by the Sanyals was the 
question whether or not they were in 
fact the reversioners. 

Upon the exact phraseology of S. 7 
(4) (c) and that of Sch. 2, Art. 17 (iii) 
respectively, I should be disposed to 
hold that this is a case where subject to 
the qualifications mentioned in the Full 
Bench case, the Sanyals as claimants 
and now as appellants could have as- 
signed an arbitrary value to the proceed- 
ings. That is a highly unsatisfactory 
state of affairs for the reasons I gave in 
my judgment in the Full Bench case. 
In the present instance however having 
regard to the very reasonable and proper 
attitude taken on behalf of the appel- 
lant, I think the answer to the Reference 
should be that the court-fee to be paid 
on the memorandum of appeal is the 
sum of Rs. 20 as provided for in Sch. 2, 
Art. 17 (iii), Court-fees Act, both sides 
having agreed that Sch. 2, Art. 17 (vi) 
will not apply. The appellants have 
already paid a fee of Es. >6. The deficit 
of Es. 6 must be put in within a week. 

K.S. Beference answered. 
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M. N. Mukkkji, Ag. C. J. aisd 
S. K. Ghose, J. 

Eadhanath Das and another'^ Judg- 
ment- debtors — Appellants. 

V, 

Sadhan Chandra Dey — Decree-holder 
— Respondent. 

Appeal No. 357 of 1933, Decided on 
24th August 1934. 

(a) Execution — Decree binding — Decree for 
khas possession of certain plot*— It cannot be 
changed in execution. 

Where a decree is passed for khas possession of 
certain plot, that cannot be changed rt the time 
of execution. [P 246 C 1] 

(b) Execution — Decree-holder getting 
symbolical possession— No objection — Subse* 
quent execution application of decree for 
actual possession is not competent. 

Where in execution of a decree, the decree- 
hfldor has obtained possession and there is no 
objection, a second application for execution of 
sipe decree is not competent on the oround that 

the former application decree-holder has ob- 
tained only symbolical possession. [P 246 C 1] 

j Sudhir Knviar Khastagir — for Appel- 
lants. 

j Shagirath Chandra Das and Jajnes- 
jwar Mandal-r^ tot Respondent. 
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Judgment. — This appeal ia our opi- in this Court being aasesaed at one gold 
nion, must succeed. The decree in the mohur. 

present case was one for possession of a K.s. Appeal allowed. 

plot of land which was described there- 

in as settlement plot No. 612, consisting 

of one bigha and odd of land, and tank A. I. R. 1935 Calcutta 246 

lying within certain boundaries. It was Nasim Ali, J. 

executed as a decree for khas possession. Girin {Oirindra) DasQupta and others 
The writ issued was in accordance with — Petitioners. 

O. 21, R. 35 and that writ being execu- v. 

ted, a receipt was given on behalf of the Emperor — Opposite Party. 

decree-holder stating that possession to Criminal Revn. No. 1114 of 1934, De- 

the exclusion of others had been recei- cided on 2nd January 1935. 

ved. No objection to the delivery of Criminal P. C. (1898), S. 514(5) — Accused 

possession was taken either by the de- «hsconding but reirresled - Amount of 

cree-holder or by anybody else and the ma^b^ “emUted"*"®”’""” " ^ 

Court made the following order: Under S. 6 U, Cl. (5) the Court may, at its 

,, , discretion, remit any portion of the penalty men- 

Possession delivered on 10th May 1931. No tioned in a bail bond and enforce payment in 
objection put in. No other steps taken. Order part only. It can do so where the accused has 
that the execution case is dismissed on part been subsequently arrested and the amount 
satisfaction.** forfeited is excessive and the surety is unable 

to pay : 1933 Lah 42 and 1927 All 831, Bel on. 

Part satisfaction was recorded because ^ ^ ^ 2] 

the decree as to costs was yet unrealised. Talulcdar for Petitioners. 

Thereafter the present execution has Order. — The facts which give rise to 

been started by the decree-holder in this Kale are as follows: 
respect of the same decree, and the sub- One Bhudeb Mukherjee, Sub-Deputy 
stance of his case is that he now wants Magistrate, was an accused in a case 
to have khas possession of the decretal under S. 409, I. P. 0., before the District 
lands by ousting the judgment-debtors Magistrate of Dacca. He was abscond- 
because as he alleges, on the previous ing. A non-bailable warrant was is- 
occasion only symbolical possession was sued for his arrest on 28th February 
asked for by oversight, that it was only 1934. This was followed by proclama- 
such possession thatwas given and that tion and attachment issued on 22nd 
in the previous petition for execution the March 1934. He was arrested by the 
decretal land had been wrongly descri- police on 3rd June 1934 in a house on 
bed as dag No. 6 12 in the place of dag Strand Boad in Calcutta. On that date 
No. 577. The Courts below have ordered the police addressed a petition to the 
the execution to proceed. The allegations Additional District Magistrate of Ali- 
en which the present case is founded are pore praying that the accused should be 
not true; the decree was in respect of dag remanded to custody for being escorted 
No. 612, the writ issued was for khas to Dacca. The second Police Magistrate 
possession and it was khas possession of Alipore, Mr.G. B. Mnkherjee, however 
that was delivered. To let the present released him on a bail on that date, 
petition proceed would be clearly to The petitioners who have obtained this 
go behind the decree, and to allow the rule became surety for thfs appearance 
decree-holder to execute the decree a of Bhudeb before the District Magis- 
second time for getting the same kind of trate of Dacca on ISth June 1934 and 
possession that he has admitted he got. bound themselves in default thereof to 
If dag No. 6l2 and not No. 577 was the forfeit the sum. of Bs. 1,0C0 each of His 
correct number of the dag or if only Majesty the King-Emperor of India. On 
symbolical possession was what was 9th June 1934 the proceedings before the 
delivered, his remedy does nob lie in I Second Police Magistrate of Alipore 
second execution, whatever other remedj were withdrawn by Sadar, Subdivisional 
if any he may have. The appeal il Officer of Alipore, to his own file, 
allowed, and the orders of the Court^ The learned Subdivisional Officer then 
below being set aside it is ordered! cancelled the order tor bail, issued a war- 
that the execution petition be dismissed \ rant for the arrest of the accused and 
with costs in all the Courts, hearing fee i als^ iasanAd notices on the sureties i. 
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the petitioners, to produce the accused 
before him on 11th June 1934. This 
case after two adjournments was fixed 
for I8th June 1934 on which date a 
telegram was received from the District 
Magistrate of Dacca that the accused 
did not appear before that Court. On 
23rd June 1934 the learned Subdi visional 
OlBQcer drew up proceedings against the 
petitioners under S. 514, Criminal P. C,, 
and asked them to show cause why their 
bail bonds should not be forfeited. The 
petitioners thereupon showed cause. 
The cause shown was not accepted and 
the learned Subdivisional Officer for- 
feited the entire amounts of the bonds. 
On appeal the learned Additional Dis- 
trict Magistrate of Alipore held that 
the learned Subdivisional Officer had no 
jurisdiction to take action under S. 514, 
Criminal P. C., for failure of Bhudeb to 
appear on the due date before the Dis- 
trict Magistrate of Dacca. He accord- 
ingly set aside the order of forfeiture of 
the Subdivisional Officer and directed a 
copy of his order to be sent to the Dis- 
trict Magistrate of Dacca for his in- 
formation on 2l3t August 1934, 

On 17th September 1934 the District 
Magistrate of Dacca started proceedings 
under S. 514 and directed the petitioners 
to pay Es. 3,000 (Rs. 1,000 each) or to 
show cause on or before 28th September 
1934 why payment of the said sum 
should not be enforced against them. 
The petitioners thereupon showed cause 
on 28th September 1934. The main 
defences of the petitioners were : (l) 
that the Second Police Magistrate of 
Alipore, Mr. G. R. Mukherjee, had no 
jurisdiction to entertain the remand 
petition addressed to the Additional 
District Magistrate of Alipore. (2) that 
the Police Magistrate of Alipore had no 
jurisdiction to admit the accused Bhudeb 
to bail as the latter was arrested at 
Strand Road within the jurisdiction of 
the Chief Presidency Magistrate, Cal- 
cutta, (3) that the Subdivisional Officer 
of Alipore having cancelled the order 
for bail, the bail bonds became inopera- 
tive and consequently cannot be en- 
forced under S. 514, Criminal P. C. 

The learned District Magistrate how- 
ever did not accept the defence and 
passed an order on 28th September 1934 
directing each of the petitioners to pay 
Ra. 1,000 to the Crown. The petitioners 


from this Court upon the District Ma- 
gistrate of Dacca to show cause why the 
sentence passed on the petitioners should 
not be reduced on the ground that the 
order passed on the petitioners was too 
severe in view of the facts disclosed in 
the petition for revision filed in this 
Court. Under S. 514, Cl. (5) the Court 
may at its discretion remit any portion 
of the penalty mentioned in a bail bond 
and enforce payment in part only. The 
section therefore gives a discretion to 
the Court but does not indicate what 
facts and circumstances are to be taken 
into consideration in the exercise of that 
discretion. 

Erom the reported cases however it 
appears that the Court remitted portions 
of the penalty in cases : (a) where the 
accused had been subsequently arrested 
and the amount forfeited was excessive 
and the surety was unable to pay : see 
1933 Lah. 42 (l) (b) where the surety 
did not act irresponsibly and there had 
been no connivance or negligence on the 
part of the surety : see 1927 All. 831 (2). 
In this case it appears that the accused 
has been arrested subsequently. It fur- 
ther appears that the amount forfeited 
is excessive and the petitioners are 
liable to pay. The learned District 
Magistrate's reasons for enforcing the 
penalty in full are these : 

“They stood surety without knowing anything 
about Bhudeb Mukherjee but say that the Sub- 
Deputy ^lagistrate who granted the bail stated 
that Bhudeb Mukherjee was known to him and 
had property. A perusal of the police report 
dated Brd June 1934 which was on the file 
would have disclosed the fact that Bhudeb Mu- 
kherjee had been absconding and that proclama- 
tion and attachment had been issued. The 
sureties did not even trouble to read this.’’ 

In other words the learned Magistrate 
was of opinion that the petitioners did 
not act in the matter with due care and 
caution. But it appears that they are 
junior Mukhtears and the Magistrate 
who released Bhudeb on bail informed 
the petitioners that the accused was a 
Siib^ Deputy Magistrate and was known 
tc him. He further told the petitioners 
that the accused was accidentally in- 
volved in a criminal case and asked the 
petitioners to stand sureties. Under 
the circumstances I am inclined to think 
mat the mere fact that the petitioners 

j — — — , — — ■ ■ " 

|. Jora Singh y. Emperor, 1933 Lah 42=^146 I 0 
; 967=1933 Cr 0 121. 

f2. Probhudayal v. Emperor, 1927 All 881 = 101 
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did Bot.lpbk iu'to the file 'would not go tp 
indicate ' .that \ tb'ey* had been grossly 
[negligent iia the matter or that they 
[acted irresponsibly. In view of the 
[Statements of Mr. G. E. Mukherji it can- 
(Uot b.e said that the petitioners had any 
suspicion that the accused would ab- 
scond. In view of the peculiar facts 
and circumstances of the case I am of 
opinion that the ends of justice will be 
served if each of the petitioners be 
directed to pay Es. 200 to the Crown 
within a month from this date failing 
which proper steps will be taken for 
realising the said amount from them. 

K.S. Order accordingly. 
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Mittee a]sd Edgley, JJ. 

Sm. Saralu Debi— ^Petitioner, 

V. 

President, Calcutta Improvement Tribu- 
nal — Opposite Party. 

Civil Eule No. 814 of 1934, Decided 
on 16th August 1934, from order of 
President, Calcutta Improvement Tribu- 
nal, Calcutta, D/- 10th May 1934. 

(a) Land Acquisition Act (1894), S. 32 — 
Compensation — Money invested in securities 
^0 years before — It is not incumbent on 
President to direct re investment. 

It is not incumbent on the President of the 
Tribunal under S. 32 to direct a re investment 
in land, when the investment has been made so 
lar back as 20 years in approved Government 
securities. Thoufih the matter rests in his dis- 
pretion, the discretion must be exercised on cor- 
jrect judicial principles. One of the elements 
which should be taken into account in the exer- 
pise of suuh discretion is as to whether he is 
really asked for a re- in vestment in land, 

[P 248 C 2; P 249 0 1,2] 

(b) Land Acquisition Act (1894), S. 32 — 
President should not exercise discretion un- 
less he is moved by parties interested in 
compensation money. 

The Piesident of the Tribunal should not 
exercise discretion unless he is moved by th.6 
parties who aie vitally interested in the com- 
pensation money; 39 Cal 33, BeJ. [P 249 0 2] 

. Charti Chunder Bisitas, Biresicar Bag^ 
chi and Copesh Chandra Chatter ji — for 
Petitioner. * 

- Mitter, J. — This is an application 
under 8. 115, Civil P. C., as well as 
under 8. 107, Government of India Acc, 
0,0 behi-lf of one Sarala Debi against 
order of the President of the Calcutik 
Ipiprovement Tribunal dismissing 
application by which she objected to thd 
k'e-investment of certain Governmentt 
securities which were deposited under 
the provisions of S. 32, Land Acquisition 


Act, for the purchase of .land.: The pro- 
ceeding originated with, a notice which 
was given by the President on 22nd 
March 1934 to the petitioner to the fol- 
lowing effect: 

“Whereas a sum of Ks. 88,210-16*6 was re- 
mitted to this Court by the Land Acquisition 
Collector, Calcutta, for deposit under S. 31,Lan'd 
Acquisition Act, and whereas Government Pro- 
missory Notes for Ks. 48,600 is now held in de- 
osit to your credit in the above case, you ar© 
ereby required to show cause on the day of 6t‘h 
April 1934, why the said sum should not be ap- 
plied in whole or in part, in the purchase of 
lands in accordance with the provisions of S. 32 
of the said Act. Failing such cause being shown 
the matter will be disposed of in your absence. 
Particulars are obtainable at this office of suit- 
able lands for investment belonging to the Cal- 
cutta Improvement Trust, and of other lands 
offered by parties for sale.’" 

On receipt of this notice the petitionefr 
who is a Hindu widow and who has gob 
the Hindu widow’s estate in the landh 
which were acquired and compensation 
money in respect whereof was not paid 
to the petitioner but was deposited with 
the President of the Improvement Tri- 
bunal raised an objection to the re- 
investment of the securities in the pur- 
chase of land. No notice was given tp 
the immediate reversioner who was iho 
petitioner's daughter and to the ultimate 
reversioners, namely her daughter’s^ 
sons. The President of the Tribunal by 
the order which is the subject matter oif 
this rule refused the objections of the 
petitioner to the application of the Go,- 
vernment securities in the purchase of 
lands. The learned President was o^f 
opinion that having regard to 8. 3^^ 
Land Acquisition Act, he had no option 
but to direct a change in the investment. 
The President says this: 

“The languqige of S. 32 is plain and imperative 
in directing the Court to invest the compensa- 
tion money in land and the doing of that act 13 
not made conditional on any action to be talWn 
by any party. 1 am of opinion therefore that as 
suitable properties are available now, the Cou^t 
must change the investment and apply the com- 
pensation money in the purchase of other land 
under like title and conditions of ownership '^s 
the land in respect of which such money has 
been deposited.’* 

It seems to us that in issuing the 
notice dated 2nd March 1934 the learned 
President was assuming juiisdiction 
under a wrong view of the law. It ap- 
pears from the^ plain reading of the 
statute that it is not incumbent on the 
learned President of the Tribunal under 
that section to direct a re-investment in 
land, the investment having been mad^s 
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eodfac ib^ck as 20 yectrs from now in 
ij,{)pirovedi Government securities. It 
becomes necessary to consider the langu- 
age of the section for the proper con- 
struction which is to be put upon B. 32. 
S. 32 of the Act runs as follows: 

“If any money shall be deposited in Court 
under sub- S. (2) of the last preceding section 
and it appears that ihe land in respect whereof 
the same was awarded belonged to any person 
who had no power to alienate the same, the 
Court shall (a) order the money to be invested in 
the purchase of other lands to be held under the 
like title and conditions of ownership as the 
dahd in respect of which such money shall have 
been deposited was held, or (b) if such purchase 
cannot be effected foithwith, then in such 
Government or other approved securities the 
Court shall think fit; and shall direct the pay- 
ment of the interest or other proceeds arising 
from such investment to the person or persons 
■who would for the lime being have been entitled 
to the possession of the said land, and such 
money shall remain so deposited and invested 
until the same is applied; (i) in the purchase of 
such other lands as aforesaid; or (ii) in payment 
-to any person or persons becoming absolutely en- 
titled thereto.” 

We are concerned in the present case 
with S. 32 (b) for the purchase could not 
be effected at the time when the com- 
pensation money had been deposited. 
The former President of the Tribunal 
•directed thiat the money should be inves- 
ted in approved securities. The question 
^that arises is as to whether having regard 
to Cl. (l) (b) it can be Qaid that as the 
President has said that the statute makes 
it obligatory op him to direct that the 
money be applied in the purchase of 
such other lands as aforesaid, that is in 
the manner provided for in Cl. (i). We 
are of opinion that there is no such obli- 
gation, for the next clause which follows 
Cl. (i), that is Cl. (ii), runs as follows: 

“Or in payment to person or persons becoming 
absolutely entitled thereto.” 

It shows that the President of the 
-Tribunal might wait till the reversion 
falls in or any person or persons becom- 
ing absolutely entitled to the money. 
Two alternative cases are contemplated: 
the security be applied either (i) in the 
purchase of such other lands as said in 
Cl. (a) or (ii) in payment to any person 
or persons becoming absolutely entitled 
to the money. 

These two clauses show that a discre- 
tion is vested in the President of the 
Tribunal either to apply the money in 
the purchase of such other lands or to 
wait till the reversion falls in. A proper 
reading of S. 32 makes it clear that, the 


view of the learned President that there 
is a statutory obligation for re-invest- 
ment is wrong. The matter, it is true, 
rests in his discretion 'but the discretion 
must be exercised on correct judicial 
principle. One of the elements which 
should be taken into account in the 
exercise of such discretion is as to whe- 
ther the parties who are vitally inte- 
rested in the compensation money have 
really asked for a re-investment in land 
In the present case neither the lady, the 
applicant before us, nor the next rever- 
sioner, the daughter, nor the ultimate 
reversioners, the daughter’s sons, have 
applied for a re-investment in land. We 
do not think that in the circumstances, 
having regard to the fact that it wag 
considered wise by his predecessor in 
office that the money should remain at 
least' for a period of twenty yoats in 
Government securities, it could be said 
that be was exercising proper discretion 
in directing them to be invested in land. 
The question a;s to whether suitable land 
is available or not is a question between 
the parties themselves. But as we have 
already said the learned President had 
no jurisdiction to issue notice to the 
petitioner in the way in which it hae 
been done in this particular case. That 
is sufficient to entitle us to set aside his 
order and to entitle us to look to the 
facts of the case and to see if we would 
be properly exercising our discretion in 
directing a re-investment. 

Having regard to the circumstances 
mentioned above we do nob think that 
it would be right to direct a re-in vest- 
ment in lands, and more particularly, 
having regard to the low state of thq 
market with regard to the value of the 
land. Lands do not fetch now the same 
value as they used to dp say five or ten 
years ago. Mr. Biswas has contended 
broadly that according to the provisions 
of S, 32 (b) it would appear that the 
President of the Tribunal cannot take 
any action under Cl. (i) unless he is 
moved by the party’s interest; and his 
argument is based on the provisions of 
tke English statute which are said ta 
been reproduced substantially in 
32 Land Acquisition Act. We arp 
Inferred in this Qonnection to a decision 
|f this Court in, 39 Cal. 33 (l) and oiir 

U Kamini Devi v. Prama'tha Nath Mookerjee, 
w' (1912) 39 Cal 8a=?10 1 0 491. 



'260 Calcutta B. N. By. Oo;, Ltd, V. Euttanji Eamji (Mitter, J.) 


attention was drawn to a passage in 
p. 40 of the said report where it is said: 

“Now in the case before us, B. 69 of the Lands 
Clauses Consolidation Act, 1845, upon which 
8. 82, Land Acquisition Act, is modelled, pro- 
vides (we need only quote so much of the section 
as is relevant to our present purpose) as follows: 

Then begins the quotation: 

“Now it is said that when one looks to the 
language of the clause it would appear that such 
money may be so applied as aforesaid upon an 
order of the Court of Chancery made on the 
petition of the party who would have been en- 
titled to the rents and profits of the lands in 
respect of which such money shall have been 
deposited; and until the money can be so ap- 
plied it may, upon the like order, be invested by 
the said accountant general in the purchase of 
three per centum consolidated or three per 
centum reduced bank annuities, or in Govern- 
ment or real securities, and the interest, divi- 
dends, and annual proceeds thereof paid to the 
party who would for the time being have been 
entitled to the rents and profits of the lands.** 

It is contended with reference to the 
compensation money that such money 
should be applied to the purchase of 
lands on the petition of the parties. 
Only as in England and it is desirable 
to look to the intention of the framers 
of the Land Acquisition Act when en- 
acting S. 32 (a), it is difficult in the 
absence of an express provision in the 
statute to accede to this contention. 
But we are bound to observe that the 
President of the Tribunal should not 
exercise discretion unless he is moved by 
the parties who are vitally interested in 
the compensation money. The whole 
object was to preserve the money for 
the benefit of the eventual reversioners. 
It is only reasonable to suppose that the 
President should not ordinarily move 
unless the person interested come for- 
ward and ask for re-investment of the 
security in land. 

We are told by Mr. Biswas that the 
practice which is followed by the Presi- 
dent of the Tribunal is that a list is 
hung up of a large number of immovable 
properties belonging to the Improvement 
Trust and also private owners as being 
lands suitable for investment and after 
that the limited owners are askedlto 
show cause why the money should ilot 
be re-invested in such lands. To adopt 
a practice of the kind adopted by tie 
President of the Tribunal would lead » 
harmful results if the limited ownew 
are not allowed opportunities to closolt 
examine their advantages and disadvanl 
tages by the intended re-investment.! 
With these observations this rule must! 
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be made absolute and the order of the 
learned President dated 9th June 1934: 
must be set aside. We are of opinion 
that the moneys should lie where they 
are invested in Government or approved 
securities. 

Edgley, J.— I agree. 

K.s. , Buie made absolute. 
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Mitter and Edgley, JJ, 

B. N. By. Co., Ltd. — Defendants — Ap- 
pellants to England— Petitioner. 

V. 

Buttanji Bamji and others — Plaintiffs 
— Eespondents to England — Opposite 
Parties. 

Privy Council Appeal No. 15 of 1934, 
Decided on 28bh August 1934, for leave 
to appeal to His Majesty in Privy Coun- 
cil. 

Civil P. C. (1908), S. 110 — High Court de- 
cree modifying lower Court decree thereby 
reducing liability of appellant under decree 
— Decree is not decree of affirmance. 

Where as a result of the High Court decree 
which modified that of the lower Court, the lia- 
bility of the appellant under the decree was re- 
duced to a certain extent : 

Held: the decree of the High Court was not one 
of affirmance : 1925 P C GO ; 1933 pT>t 202, Rel 
on. ; 1927 Cal 543 and 8 C IV N 291, Ref. 

[P 251 0 1, 2] 

Beagram and Ambika Pada Choudhury 
— for Petitioner. 

S. M. Bose and Pramatha Nath Mitter 
— for Opposite Parties. 

Mitter, J. — This is an application of 
the Bengal Nagpur Railway Company 
Limited for leave to appeal to His Ma- 
jesty in Council. It appears that a suit 
was brought against them by the plain- 
tiffs now respondents to recover a sum of 
Es. 1,66,493 odd on account of the price of 
the work done by the plaintiffs as mem- 
bers of a joint Mitakshara family for a 
certain construction known as Amda- 
Jamda branch of the said railway. That 
suit was decreed in part by the trial 
Court. There were appeals and cross- 
appeals against this decision to this 
Court, As a result of the appeal by the 
Railway Company the decree against 
them was reduced to a certain extent. 
The contention of the Railway Company 
is that they are not at all liable for any 
amount claimed in the suit, and so the 
Railway Company is not satisfied with 
the reduction of the claim against them 
by this Court. 
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The decree of this Court is more (in) 
their favour than the decree made by 
the Court of first instance. The coiti- 
pany have accordingly applied for leave. 
One of the points for consideration 
which arises is as to whether the High 
Court judgment is to be regarded as a 
judgment of affirmance seeing that the 
decision reducing the amount of claim 
against them to a certain extent was re- 
ally a decision of affirmance of the judg- 
ment of the Court below with reference 
to the amount claimed less the amount 
ultimately decreed by the High Court 
against the company. The question re- 
ally arose in view of a previous decision 
of this Court in SOWN 294 (l) where 
it was held in circumstances somewhat 
similar to the present that the decree 
was really a decree of affirmance and 
leave could not be granted unless a sub- 
stantial question of law arose with re- 
gard to the .application. That case has 
been considered by Sir George Rankin, 
C. J., in 1927 Cal 543 (2). The facts in 
8 C W N 294 (i) were that the lower 
Court Judge gave an award of compensa- 
tion and the High Court increased that 
amount. The applicant desired that the 
said amount might be still further in- 
creased, and it was held that the two 
Courts were at one on the only matter 
which was going to the Privy Council 
viz., whether beyond the amount awar- 
ded by the High Court the applicant had 
any claim. As has been pointed out by 
Sir George Rankin, C. J. 

“that ease is the origin of the doctrine that the 
language of S. 110 of the Code is to be construed 
with reference to the subject-matter in appeal to 
the Privy Council.** 

The reasoning of that case is that a 
decree which merely dismisses the appeal 
or confirms the decree of the immediate 
Court below is not the only decree of 
affirmance for the purposes of an appeal 
to the Privy Council. It has been held 
in a later decision of the Privy Council 
in 1925 P C 60 (3) that the rule which 
originated in the doctrine which we have 
just enunciated in the case of 8 C W N 
, 294 (l) was erroneous. In view of this 
decision of the Privy Council we are of 
opinion that the decree of t his Court i s 

1. Raja Sree Nath Roy v. Secy, of State, (1901) 8 

OWN 294. 

2. Narendra Lai v. Gopendra Lai, 1927 Cal 543= 

103 I 0 65. 

8. Anna Puma Bai v. Ruprao, 1925 P 0 60=86 I 

0 604=51 1 A 319=51 Cal 969 (PO). 


not a decree of affirmance. Other autho. 
rities have been cited before us to which 
reference may be made. We have been 
referred to a decision of the Patna High 
Court of Chief Justice Sir Courtney-Ter- 
rell in 1933 Pat 262 (4) where the same 
view was taken. The learned Chief Jus- 
tice made this pertinent observation 
which may be usefully quoted here : 

“It is immaterial whether the effect of the 
modification is in favour of the appellant or adds 
to his detriment that is the effect of the wording 
of the section. Had the legislature chosen to lay 
down a criterion of the right of appeal depending 
upon whether the appellant would suffer by the 
modification or not, it would have said so.” 

Reliance has been placed on behalf of 
the appellants on the case of Annapurna 
with reference to the observations of the 
Judicial Committee to which reference 
has already been made. In this view the 
judgment of the High Court is not a 
judgment of affirmance and there is no 
dispute with regard to the value of the 
appeal to His Majesty in Council. So we 
are bound to grant certificate that the 
case fulfils the requirements of S. 110, 
Civil P. C. The certificate is accordingly 
granted. 

Edgley, J. — I agree. 

K.S. Certificate granted. 

4. Homesvat Singb v. Katneshwar Singh Baha- 
dur, 1933 Pat 202=141 1 C 320. 
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Patterson, J. 

Abdul Jabhar Sarkar — Accused — Pe- 
titioner. 

V. 

— Opposite Party. 

Criminal Revn. No. 811 of 1934, Deci- 
ded on 7bh September 1934. 

Criminal P. C. (1898), Ss. 70, 71 and 134 
(2) — Procedure under S. 134 (2) can be re- 
sorted to only if summons cannot be 
served in manner laid down in Ss. 7 0 and 7 1. 

It is only if the order cannot be served in the 
manner provided for service of summons that 
the publication of a proclamation under sub- 
S. (2), S. 134 may be resorted to. [P 252 0 1] 

S. G. Talukdar—iox Petitioner. 

Order. — This rule must, in my opi- 
nijn, be made absolute not on the 
ground that the petitioner had no know- 
ledge of the order in question, (for I en- 
t rely agree with the Courts below that 
le had such knowledge), but on the 
'round that the order for the disobedi- 
ence of which the petitioner has been 
convicted had not been duly promulga- 
‘4ied. S. 144, Criminal P. C., lays down 
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fcb^fc an order under that section shall 
be Served in the manner provided by 
S. 134t, and S. 134 says that such an 
order shall, if practicable, be served on 
bh6 person for whom it is made in a 
manner provided for service of summons. 
It is only if the order cannot be served 
in the manner provided for service of 
summons that the publication of a pro* 
clamatioQ under sub-S. 2, S. 134 may bo 
resorted to. The provisions regarding ser- 
vice of summons are found in Ss. 68 to 
74, Criminal P. C. S. 69 lays down that 
a summons shall, if practicable, be 
served personally. S. 70 lays down that 
where a person summoned cannot by the 
exercise of due diligence be found, the 
summons may be served by leaving one 
of the duplicates for him with some 
adult male member of his family or in a 
'Presidency town with his servant resid- 
ing with him. S. 71 lays down that if 
service in the manner mentioned in Ss. 
69 and 70 Cannot by the exercise of due 
diligence be effected, the sumtnons shall 
be served by affixing it to some conspi- 
cuous part of the house or homestead in 
which the person summoned ordinarily 
resides. 

What happened in the present case 
was this. The constable who went to 
the locality to serve the order could not 
find the petitioner and he forthwith in- 
stead of resorting to the procedure laid 
down in Ss. 70 and 71, caused the order 
to be proclaimed by beat of drum and 
by attaching a copy thereof to a tree. 
He also took the precaution by obtain- 
ing the signature of one Kinu Mondal, 
who is said to be a relative and a neigh- 
bour of the petitioner, and himself one 
of the persons against whom the order 
was directed. The procedure adopted 
by the constable appears to have been 
substantially in compliance with the 
provisions of Bub-S. (2), S. 134. But it 
was not, in my opinion, open to the con- 
stable to resort to that procedures, inas- 
much as he had not made any attempt 
to serve the order through any relative 
of the petitioner as laid down in S. TO, 
or by affixing to the petitioner’s houseias 
laid down in S. 71. The constable bs 
of course not to blame in this matter fir 
it was not to be expected that he woulB 
be acquainted with the provisions of thi 
, Criminal Procedure Code relating to thi 
service of an. order of the kind which ia 
iftt prese^it uader consideration] He ought\ 


to have been ^iven clear directions on 
the point and the result of the failure 
to give him such directions has been that 
the order was not served in the manner 
required by law. ^ 

It is further a matter for surprise that 
the Magistrate at the time of issuing the^ 
order, and the local Police Officer when] 
he received the order, did not take any» 
steps or direct any steps to be taken for 
the purpose of enforcing the order in the 
locality, and for the purpose of prevent- 
ing the mela, the holding of which the 
order purported to prohibit, from being 
held. The rule is made absolute. The 
conviction and sentence are set aside and 
the petitioner is acquitted. The fine, if 
paid will be refunded. 

K.s. Buie made absolute, 
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Patterson, J. 

Durga Pada Chatterjee and another — 
Accused — Petitioners. 

V. 

Nilmani Ghose — Opposite Party. 

Criminal Kevn. No. 793 of 1934, Deci- 
ded on 6th September 1934. 

Penal Code (1860), S. 339— Voluntary ob- 
struction of vehicle is not wrongful res- 
traint. 

The voluntary obstruction of a vehicle cannot 
be held to amount to wrbngful restraint within 
the meaning of S. 339, I P. C. [P 253 -0 1] 

Suresh Chandra Talukdar — for Peti- 
tioner. 

Order. — This Rule is directed against 
an order convicting the petitioners under 
8. 341, I. P. C., on the allegation that 
they had prevented the carts of one Kali 
Pada who had purchased some paddy 
from the complainant Nilmony from 
proceeding along the public road their 
object being to compel the payment to 
their master, the landlord of thr village, 
of certain so-called dues known as 
weigh-men’s dues. It may be remarked 
that it is difficult to understand why 
the cotnplainant Nilmony or his master 
Atul Pada should have felt themselves 
aggrieved by the alleged action on the^ 
part oi the accused, for it appears that* 
riot only had Nilmony handed the paddy 
in question over to Kali Pada, on receiv- 
ing payment of its price in full, but that 
be had also^ realized from Kali Pada the 
amounts claimed by the landlord’s men 
pn 9*ccount of . weighman’s dues, al- 
though he had no intention of making 
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bver those amounts to the landlord s 
men his master having expressly for- 
bidden him to do so. If anyone was 
aggrieved it was Kali Pada who, accor- 
ding to his own showing, had pnrchased 
the paddy and paid the so called weigh 
man’s dues, but Was prevented from re- 
moving the paddy by the accused, the 
present petitioners. Inspite of this, for 
some reason which is not apparent to 
me, it was Nilmony and not Kali Pada 
.Who moved in the matter and who after 
informing the local police, instituted the 
present proceedings. Whatever the ex- 
planation may be, the only question 
which this Court is now called upon to 
determine is whether the action of the 
petitioners in preventing Kali Pada’s 
carts from proceeding along the public 
road comes within the mischief of S. 341, 
I. P. 0. 

This question must, in my opinion, be 
lansWered in the negative, inasmuch as 
is. 341 is to be found in Ch. 16, I. P. C., 
[which deals with offences affecting the 
human body, and inasmuch as it ex- 
l^pressly makes punishable wrongful res- 
iftraint of any person and not of any 
wehicle or anything of that sort. The 
Vlefinition of the offence in S. 339, I.P.C., 
makes the matter still clearer, the 
feffence being defined as voluntarily ob- 
structing any person from proceeding in 
any direction in which that person has 
aright to proceed. Having regard to 
the wording of the definition of the 
'offence of wrongful restraint, it is clear 
that the volfintary obstruction of a 
'vehicle cannot be held to amount to 
wrongful restraint within the meaning 
bf S. 339, I. P. 0, There is no evidence 
bn the record from which it might be 
inferred that Kali Pada or Nilmony or 
the carters were themselves prevented 
from proceeding along the public road 
or wherever else they might have wished 
to go and this being so, it is clear that 
the conviction under S. 341, 1.P.C., must 
be set aside. I am fortified in this view 
by the decision of this Court in 12 Cal 
55 (l), and by the decision of the Bom- 
bay High Coutt in 19 I C 177 (2). The 
other allegations against the petitioners, 
namely the allegations of theft, mischief 
and so forth, have been negatived by 

X. Juggeshwar Das v. Koylash Ohuuder, (1886) 

12 Cal 66. 

Kmperor v. Rama Lstla, (1913) 19 I 0 177=14 
.. Cr L J177v ‘ V 


the trial Court, and it would not be 
proper at this stage to consider whether 
or not the petitioners might have been 
convicted under any, of these sections, 
or even of simple t assault. The Eule .is 
accordingly made absolute, the convio^ 
tions and sentences are set aside and the 
accused are acquitted. The fine, if paid, 
will be refunded. 

K.s. Buie made absolute. 
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Jack and Nag, JJ. 

Sheikh Fakir and others — Defendants 
—Appellants. 

v. 

Moslem Mandal and others — Respohr 
dents. 

Appeal No. 1136 of 1931, Decided on 
25th August 1933, from appellate decree 
of Sub-Judge, Burdwan, D/- 19th June 
1930. _ ; 

Easement — Prescription — Court can infer 
grant from immemorial user alone when 
user is open, as of right and without inter- 
ruption. • , 

It is open to the Court to infer a grant from 
immemorial user alone when such user is open, 
as of tight and without interruption: 1931 P G 
128 Ref, [P 254 C.l] 

Btresioar Bagchi, Gopendra Nath Das 
and Byomkes Basu — for Appellants. , 

Pyari Mohon Chalterjee, Bankim 
ChandraiBoy and Dwijendra Nath Dutt 
— for Respondents. ♦ 

Jack, J. — This appeal arises out of a 
suit for declaration of plaintiffs right to 
irrigate their lands ka (0 and ka ( ) of 
the plaint, from the tank described in 
Sch. kha, by easement and prescription 
and as an ancient grant and also for an; 
order of permanent injunction restrain- 
ing the defendants from putting obstruc- 
tion and further for compensation for 
loss caused by the defendants not allow- 
ing the plaintiffs to irrigate their landsi 
from the tank. The trial Court decreed 
the suit in part against the contesting 
defendants 1 to 3 and exparte against 
the rest, allowing the plaintiff to irri- 
gite ka (2) land from the tank. This 
appeal is by the defendants as regards 
ta (l) land for which also the plaintiffs 
juit was decreed by the Court of appeal 
below. The lower appellate Court held 
that the plaintiffs were entitled to irrL 
gate the land ka (l) in consequence of a 
grant from the landlord to be inferred 
from immemorial user, the finding being 
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that the land ka (l) is being irrigated patta by which the defendants received 


from the disputed tank from time im- 
memorial. 

This appeal is argued on the ground 
that to prove a lost grant something 
more than immemorial user must be 
proved, viz., it must be shown that 
there is no other source of irrigation 
of that land whereas in fact, in this 
particular case there is another tank 
Nutanpukur situated very close to the 
plaintiffs’ land and from which also 
they are accustomed to irrigate the land. 
Dattapukur from which they claim to 
irrigate is much further away. Further 
it is mentioned that the plaintiffs have 
not shown that they used the w^ater of 
this tank as of right and there is no 
finding to this effect. In support of the 
theory that something further than im- 
memorial user must be shown, the case 
of 1931 P G 128 (l) was cited but that 
case is no authority for this proposition. 
There it was held that where it was 
established that frcm a long period 
second crop was grown and the neces- 
sary water for it could not be had in 
ordinary years without erecting a dam 
such long continued user thus proved is 
suflBcient to raise a presumption of a 
lawful origin of the right to do so in the 
nature of an arrangement between the 
parties. That is an example of how 
immemorial user may be proved indirec- 
tly, but it is still immemorial user from 
which the grant is referred; of course if 
long continued use may be explained in 
some other way than by a grant, the 
grant will not generally be inferred. 
But there is plenty of authority for 
holding that it is open to the Court to 
infer a grant from immemorial user alone 
when such user is open, as of right, and 
without interruption. In this case the 
finding is that this tank was re-excavated 
in 1322 by the defendants with whom it 
was settled in 1322 and the plaintiffs 
took water from the tank to irrigate 
their land both before and after this 
settlement and re-excavation. The fact 
that the plaintiffs took water after tile 
re-excavation goes to confirm the infei^ 
ence that probably there was an original 
grant from the landlord allowed for al 
the settlement. It has been pointed outt 
by the lower appellate Court that thei 

1. Venkentia v. Swetachalapati Ramakrishna 

Ranga Rao Bahadur Guru, 1931 P 0 128=131 

I C 312=64 Mad 427=68 I A 196 (P 0). 


settlement has not been produced. It is 
suggested that the use may have been 
permissive but that does not seem very 
probable inasmuch as apparently there 
is no necessity for using the water of 
this tank as the closer tank could have 
been used. But the fact that there was 
no necessity does not of course show that 
there was no original grant. 

For the defendants-appellants no al. 
ternative explanation of the immemorial 
user has been off'ered. They maintain 
that there was no such immemorial user 
but on that point we are bound by the 
finding of fact arrived at by the Court 
below. The learned Subordinate Judge 
relied upon the statement of P. W. 1 
who spoke of user for forty years at 
least. His age is sixty eight and he says 
that from the time he reached under- 
standing he remembers that the tank was 
so used. Another contention raised by 
the appellants is that by the re-excava- 
tion the user has been interrupted but 
that does not appear to have been the 
case because both before and after the 
excavation, the tank was so used and it 
appears that there is a channel leading 
from the tank up to the field though it 
is said that the channel was originally 
constructed for - inflow of water from the 
fields to the tank. 

Then it is suggested that inasmuch as 
on the plaintiffs land there is a patliway 
used by the public which is to be cut in 
order to irrigate from this tank, the pub- 
lic should have been made parties in 
this case as their right of way has been 
interfered with. But it has been found 
that this will not interfere with the 
right of the public to use the pathway 
and in any case the way is not a public 
way but rather one used by the public 
with the permission of the owmer of the 
land. It is contended by the appellants 
that the existence of the original grants 
can only be presumed when there is na 
other way of explaining the facts. The 
question whether there was any other 
way of explaining the facts is an impor- 
tant one for consideration when consi- 
dering whether the inference of a grant 
can be drawn from immemorial user. 
But in this case no other way of explain- 
ing the facts has been suggested. The 
existence of another tank closer to the 
land than the tank in question of course 
disproves any right’ of use by necessity. 
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A point has been raised as to non-joinder 
of the daughter of the sister of the plain- 
tifis as a party. But it has been found 
that the plaintiffs sisters gave up her 
right on receiving Bs. 150 therefore her 
daughter was not a necessary party. 

Finally a point was raised as to the 
extent of the use of the water which 
was allowed. The Court of appeal be- 
low finds that the depth of the tank be- 
fore excavation was four cubits. In 
1332 the depth of the tank was increa- 
sed from four cubits to nine cubits by 
re-excavation. The original user was 
based upon the tank when it was four 
cubits deep. The right which is now 
given by the decree of the lower appel- 
late Court is to take water from the 
tank when the depth of the tank at its 
centre is five cubits. That means the 
tank being now in consequence of the 
re-excavation nine cubits deep the 
plaintiffs have the right to use four 
cubits depth of water. Originally of 
course if the depth had been reduced by 
four cubits there would have been no 
water in the tank. Therefore on behalf 
of the appellant it is contended that tho 
plaintiffs should not be entitled to take 
water from the tank so as to increase the 
burden on the subservient tenement, 
We think that there is some force in this 
contention. In these circumstances it 
will be right to allow the plaintiffs to 
take water from the tank at any timo 
when its depth is six cubits or more at 
the centre but not otherwise. With 
this modification this appeal is dismissed 
with costs. 

Nag, J. — I agree. 

K.S. Order accordingly. 
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Mitter, J. 

Delji Ghelabhai & Brothers — Defen- 
dants -Petitioners. 

V. 

B. D. Mehta & Co., Asansol’—Vld^in- 
tiff— “Opposite Party. 

Civil Pule No. 746 of 1934, Decided 
on 20th August 1934, from decree of 
Sub-Judge, (S. C. C. Judge), Asansol, 
(Burdwan), D/- 23rd February 1934. 

(a) Limitation Act (1908), S. 19 -y Docu- 
ment denying and repudiating liability to 
pay ia not sufficient to extend limitation. 

'J heie need not be a promise to pay but the 
document in question must on a fair reading 
amount loan admission of liability, absolute or 
conditional, and in the latter case the condition 


must be fulfilled. But where 'the letter or the 
document relied upon expressly states that there 
is no liability and the liability is in fact denied 
and repudiated, it cannot be said that limita- 
tion is extended under S. 19 of the Act: 3.S Cal 
1047 (PC), Ref. [P 256 0 1] 

(b) Limitation Act (1908), S. 20 — Written 
statement cannot be called in aid for pur- 
poses of S. 20. 

A written statement filed in the suit itself 
cannot be called in aid for the purposes of S. 20 
of the Act. When the plaintiff institutes the 
suit be}ond the pciiod of limitation piescribed 
in the schedule to the Limitation Act, be has to 
state in his plaint tho reasons why the suit is 
still within time. If there is no such statement 
the Court has to dismiss the suit. Further a 
suit must be tried on the cause of action as laid 
down in the plaint and any inherent defect of the 
said nature in the plaint cannot be supplied 
by a written statement in the suit. [P 256 G 2] 

Bankim Chandra Mukherji and Nir-- 
mal Kumar Sen for Santimoy Mazum^ 
dar — for Petitioner. 

Gopendra Nath Das — for Opposite 
Party. 

Order . — The defendant has obtained 
this Rule under S. 25, Provincial Small 
Cause Courts Act, and the only point 
pressed on his behalf is that the plain- 
tiff’s claim is barred by limitation. The 
plaintiff* agreed to supply to the defen- 
dant 2000 pieces of sal wood sleepers at 
his colliery and on 9th September 1930, 
delivered the same. The defendant paid 
to the plaintiff some money which I am 
told amounted Rs. 250. The suit was 
filed on 11th September 1933, just two 
days after the period of limitation- 
Apart from the question of limitation 
the case of the defendant is that out of 
the 2000 pieces of sleepers 800 pieces 
were bad and had been rejected. For 
the purpose of getting over the bar 
of limitation the plaintiff relied upon a 
letter written by the defendant to the 
plaintiff on 12th September 1930, which 
is in these terms: 

“Dear Sirs, 

We are in receipt of your letter No. nil of 
7-9-30 and noted the contents thereof. 

Jn reply was beg to inform jou that as per 
amicable settlement between you and ourselves 
about 800 pieces of the sleepers purchased from 
you are lying rejected near our siding of our 
above colliery. Please tbeiefore arrange to remove 
them at your earliest convenience and theieafter 
adjasting the account let us hear about your 
du3fl, if any. 

Please note and do the needful.’* 

The 800 pieces of sleepers mentioned 
iu this letter were however not removed 
ly the plaintiff and his suit includes the 
price of these which forms the substan- 
tial part of his claim. The letter io 
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answer to which this letter sent 
has not been produced. The learned 
Small Cause Court Judge relied upon 
this letter as an acknowledgment of lia- 
bility and has decreed the suit. In my 
opinion it cannot be regarded as an ac- 
knowledgment of liability in respect of 
the 800 pieces of sleepers but is an ac- 
knowledgment of liability in respect of 
the balance of the price that may be due 
on the accounts for the remaining 1200 
pieces. Whether a particular document 
or letter amounts to an acknowledgment 
of liability or not within the meaning of 
S. 19, Lim. Act, must depend upon the 
terms thereof and other decisions cannot 
often be helpful. It is quite true that 
under the Indian statute there need not 
be a promise to pay but the document m 
question must on a fair reading amount 
to an admission of liability, absolute or 
conditional, and in the latter case the 
condition must be fulfilled: see 33 Cal. 
1047 ( I ). But where the letter or the 
document relied upon expressly states 
that there is no liability and the liabi- 
lity is in fact denied and repudiated I 
do not see on what principle it can be 
said that limitation is extended under 
S. 19 of the Act, In the letter in ques- 
tion the defendant stated that he was 
.under no liability for the price of the 
800 pieces of rejected sleepers. I would 
accordingly hold that the claim of the 
plaintiff for the price thereof is barrec^ 
by time, but the last part of the .letter 
amounts to an acknowledgment of liabi- 
lity in respept of the balance of the 
price for the accepted 1200 pieces ac- 
cording to the principle laid down in 
33 Cal. 1047 (l). 

Mr. Dass has sought to support the 
decree of the lower Court on another 
ground. He says that the defendant 
paid Rs. 250 on the basis of the con- 
tract, and although at the time when 
that payment was made there was nb 
writing in the hand of or signed by the 
defendant the fact that the defendant 
recited the payment in his written state- 
\nent in the suit which was signed by 
him brings the case within S. 20, L^m. 
Act. I do not see my way to give effect 
to the said contention.^ The defendant 
has maintained in his written statement 
.that the said payment was towards the 

1. Maniram v. Seth Rupchand, (190B) 83 Oil 

1047=2 N L R 130=83 I A 166=10 0 W t 
» .874:^4 OLJ94 (PC).. ^ \ 
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payment of the price of the 1200 ac^ 
cepted pieces and his written statement 
cannot be dissected in the manner sugi 
gested by the opposite party. Besides 
I am of opinion that a written states 
ment filed in the suit itself cannot be 
called in aid for the purposes of S. 20 of 
the Act. When the plaintiff institutes 
the suit beyond the period of limitation 
prescribed in the schedule to the Limi- 
tation Act, he has to state' in his plaint 
the reasons why the suit is still within 
time. If there is no such statement the 
Court has to dismiss the suit. Further 
a suit must be tried on the cause of ac- 
tion as laid in the plaint and any inhe- 
rent defect of the said nature, in the 
plaint cannot be supplied by a written 
statement in the suit. For these rea- 
sons I overrule the said contention and 
make the Rule absolute in part and dis- 
miss the claim of the plaintiff in res-^ 
pect of the price claimed for the 800 
pieces of rejected sleepers. The advo- 
cates of parties are agreed that the de- 
cree should be for Rs. 19-1-0 which is 
made-up of Rs. 14 and interest thereon 
at 12 per cent per annum from 9th Sep- 
tember 1930 to the date of suit.. The de- 
cree of the lower Court is modified ac- 
cordingly. Thr parties will bear propoir- 
tionate costs in the Court below but I 
make no order for costs in the Rule. 

K.S. Decree modified. 

• — 
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Guha, J. 

Manindra Nath Koley and others ” 
Defendants — Appellants. 

v. 

Sahadeb Koley others — Plaintiffs — 

Respondents. 

Appeal No. 40 of 1932, Decided on 
14th August 1934, from appellate decree 
of Sub- Judge, 2nd Court, Hoogly, D/- 
21st April 1931. 

Landlord and Tenant — Denial of land- 
lord’s title followed by decree of Court 
affirming such denial. — Denial operates as 
forfeiture — But for khas possession, land 
must be proved to belong to plaintiff — 
Plaintiffs and defendants cosharers — No 
relationship of landlord and tenant^Defen- 
dant in possession of property — Plaintiff 
is not entitled to khas possession — His 
remedy is only to sue for partition — Co- 
sharers. 

Where the denial by a tenant of his landlord’s 
title is followed by a decree of Court affirming 
such denial, that denial operates as a forfeiture-, 
and the landlord is entitled to khas possession 
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of the land by ejectment of the tenant. But in 
giving effect to a claim for khas po^^sesfsion on 
the ground of forfeiture incurred by denial of 
landlord’s title, it must be found that the land 
belonged to the landlord, by whom a tenancy 
^as or could be brought into existence. Hence 
where the case of the plaintiffs that there is an 
arrangement between cosharers by virtue of 
which an under-raiyati held by the defendants 
under them is altogether negatived and the po- 
eition was that both plaintiffs is and defendants 
were cosharers and there was no relationship 
of landlord and tenant between them in any 
way whatsoever, the claim for possession cannot 
be allowed on the ground of forfeiture of ten- 
ancy. The remedy of the plaintiffs lies in 
having the property partitioned, and then get- 
ting possession of the share allotted to them, on 
partition. [P 258 C 1, 2] 

Apurbadhon Mukherji — for Appellant. 

Surendranath Basu (Senior) and Bran- 
dhon De — for Respondents. 

Judgment. — The plaintiffs-respon- 
dents in this appeal brought the suit 
out of which the appeal has arisen, for 
declaration of their title to a two-third 
share of the property described in 
^ch. Kha of the plaint (that is the only 
item of property in dispute in this 
appeal), and for ejectment of the defen- 
dants. There was in the alternative a 
claim for declaration of right to receive 
rent, on the footing that the defendants 
were, by virtue of an arrangement bet- 
ween ‘cosharers, the plaintiffs and the 
defendants, under-raiyats in respect of 
the property in suit. So far as the 
under-raiyati interest alleged to have 
brought into existence by virtue of an 
a.rrang 0 ment was concerned, there was 
u suit for contribution, suit No. 457 of 
1925, brought by the plaintiffs, against 
the defendants, directly putting the 
matter in issue. The defendants denied 
in that suit the existence of the under- 
raiyati, by virtue of any arrangement 
between cosharers as alleged by the 
plaintiffs. It was decided in that suit 
that the story of arrangement set up by 
the plaintiffs had not been established. 
As indicated above the defendants denied 
the existence of the arrangement and 
the existence of any under-raiyati in- 
terest, and that denial was allowed to 
prevail. The plaintiffs asserted in the 
present suit that the denial in the pre- 
vious suit of the existence of the under- 
raiyati, entitled them to get khas pos- 
■session of the lands in suit, in regard to 
which there was an under-raiyati held 
by the defendants, by virtue of an ar- 
rangement;. The contesting defendants 
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denied the story of under-raiyati, as 
they did in the suit of 1925. They 
asserted that they held the lands in 
question in equal shares with the plain- 
tiffs, and denied the story of arrange- 
ment between them and the plaintiffs 
then cosharers, of any arrangement as 
set up in the plaint. 

The trial Court gave its decision in 
favour of the plaintiffs on the footing 
that the defendants had taken settle- 
ment of Sch. kha lands under the plain- 
tiffs, and that they (the defendants) 
were under-raiyats, who had acquired 
rights of occupancy and were protected 
from eviction. The defendants were held 
liable by the trial Court, to pay rent to 
the plaintiffs in regard to Sch. kha 
lands or pay the same to the superior 
landlords, in the manner mentioned 
in the order portion of the judgment of 
the Munsif. On appeal by the plaintiffs 
and on cross-objection preferred by the 
defendants, the Court of appeal below, 
held that the plaintiffs were entitled to 
possession of their two-third share, and 
at the instance of the plaintiffs, passed 
a decree for joint possession to the 
extent of the plaintiffs* two-third share 
in respect of Sch. kha lands, the plain- 
tiffs having represented to the Court 
they would be satisfied with a decree 
for joint possession. 

In my judgment, both the Courts 
below proceeded on an erroneous basis, 
and their decision cannot be supported. 
The error on the part of the Courts 
below is due to the fact that they al- 
together failed to appreciate and give 
effect to the decision of the previous 
suit of 1925. There is no question that 
the plaintiffs asserted in the present 
suit that the denial of the under-raiyati 
by the defendants amounted to for. 
feiture of the tenancy held by them 
and they were therefore entitled to get 
possession of the lands in respect of 
which there was an under-raiyati in- 
terest. It would appear however from 
the judgment in the previous suit of 
1925, that the under-raiyati interest was 
held to be non-existent, for the reason 
that the story of an arrangement bet- 
ween the cosharers, the plaintiffs, and 
the defendants, set up by the plaintiffs 
had not been established. In that view 
cf the case, the position is this : The 
plaintiffs are cosharers of the defendants 
in regard to Sch. kha lands, and there 
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was no under-raiyati in respect of the 
two-third share owned by the plaintiffs. 
The Courts below failed to take into 
consideration, the questions that had to 
be decided, and were in point of fact 
decided in suit No. 457 of 1925, and by 
virtue of which decision, the plaintiffs 
could not be allowed to reagitate the 
question of an arrangement between 
themselves and the defendants by which 
an under-raiyati in respect of Sch. kha 
lands was brought into existence. 

In support of this appeal reliance was 
placed on a decision of this Court in 3 

0. L. J. 201 (1) and 2 C. W. N. 755 (2). 
In the first of these decisions, it was 
held that where the denial by a tenant 
of his landlord’s title is followed by a 
decree of Court affirming such denial, 
that denial operated as a forfeiture, and 
the landlord was entitled to khas pos- 
session of the land by ejectment of the 
tenant. In that decision, regarding the 
soundness of which there can be no 
doubt, reliance was placed on the deci- 
sion in 2 C. W, N. 755 (2), where the 
position was recognized that in giving 
effect to a claim for khas possession on 
the ground of forfeiture incurred by 
denial of landlord’s title, it must be 
found that the land belonged to the 
landlord, by whom a tenancy was or 
could be brought into existence. As has 
been mentioned already, in the case 
before us, the case of the plaintiffs that 
there was an arrangement between co- 
sharers by virtue of which an under- 
raiyati held by the defendants under 
them, was altogofcher negatived in the 
previous suit of 1925, and that question 
could not be allowed to be re-opened, as 
between the plaintiffs and the defen- 
dants in the present litigation. The 
plaintiffs, by virtue of the previous 
judgment, were relegated to the position 
of cosharers of the defendants, and there 
was no relationship of landlord and ten- 
ant between them in any way whatso- 
ever, so far as Sch. kha lands were con- 
cerned. The property in question there- 
fore belonged to the plaintiffs and the 
defendants as cosharers, and the claim 
for possession of the same could not be 
jallowed on the ground of forfeiture 6i 
[tenancy, as asserted in thi s case. The 

1. Eanigati Moburer v. Pran Hari Seal, (1906) 3 
C L J 201. 

2. Nilmadhao Bose v. Ananta Ram Bagdi, {1898)\ 
2 0 W N 766, 
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effect of the previous judgment in the| 
suit of 1925, was, as has been indicated! 
already, to relegate the plaintiffs and| 
the defendants to the position of co-! 
sharers in possession of joint property,! 
according to their convenience. The 
remedy of the plaintiffs lay in having 
the property partitioned, and then get- 
ting possession of the share allotted to 
them, on partition. The decree for joint 
possession as made by the Court of 
appeal below, is wholly unsustainable, 
and is based upon a misconception of 
the rights of parties in the present case, 
which had to be determinod on the basis 
of the previous judgment in suit No. 457 
of 1925, which must bo treated as a 
final decision by a competent Court, and 
according to which the plaintiffs could 
not be allowed to claim a higher right 
than that of cosharors, and could not 
have any reliefs other than those avail- 
able in a suit for partition. 

The result of the conclusions I have 
arrived at, as mentioned above, is that 
the decision and decrees passed by the 
Courts below are set aside, and the 
plaintiff’s suit is dismissed. There is no 
ordei‘ as to costs in this appeal. The 
parties are to bear their own costs 
throughout the litigation. 

K.S. Appeal allowed. 
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Guha, j. 

Abdul Hai — Petitioner. 

v. 

Abdur Rahman and others — Opposite 
Parties. 

Civil Rule No. 760 of 1934, Decided 
on 14th August 1934, from judgment of 
Munsif, First Court, Kandi {Murshida- 
bad),D/. nth April 1934. 

(a) Bengal Tenancy Act (1885), S, 26-F — 
Improvement in shape of removable struc- 
tures on holding -It must be construed ap* 
purtenant to holding and not as separable^ 
from it. 

An improvement used with reference to a hold- 
ing must be considered to be appurtenant to a 
bolding, and cannot be considered as something 
separable from the holding, merely because the 
improvement in the shape of structures on the 
land is removable. The holding as coutomplated 
by the Bengal Tenancy Act, and the holding in 
regard to which an application under S, 26-F of 
the Act is ontertainable, must bo held to include 
structures raised on the same, if these structures 
fall within the category of improvements as con- 
templated by the Bengal Tenancy Act. 

[P 260 0 11 
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(b) Bengal Tenancy Act (1885), S. 26-F— 
Consideration money is purchase money in 
case of sales. 

Consideration money as used in S. 26-F is the 
purchase money in cases of sales. What is to be 
taken into account in the matter of deposit 
under S. SO-F is the consideration money paid 
by the purchaser for which the property was sold. 

[P 260 G 1] 

(c) Bengal Tenancy Act (1885), S. 26-F — 
Pre-emptor must pay purchaser all that has 
been paid by purchaser for transfer of entire 
interest of tenant. 

Any Iverson seeking to exorcise the right of prc- 
eiiiption in respect of the tenancy, must under 
the law, pay the purchaser all that has been 
paid by the purchaser lor transfer of the entire 
interest of the tenant, including not only the 
consideration money paid by the purchaser for 
the property sold, land and structures, structures 
being appurtenant to the tenancy as improvement 
to the same but also other payments made by 
the transferee, as s])ecified in S. 26-P (3). 

[P 160 C 21 

Bijan Kumar Muhherji and Farhat 
Ali — for Petitioner. 

Gope7idra Nath Das — for Opposite 
Parties. 

Order. ■-' The rule in this case was 
issued by this Court on an application 
arising out of a proceeding under 
S. 26-F, Ben. Ten. Act. The opposite 
parties in the Rule Syed Abdur Rahman 
and Syed Abdul Mannan filed an appli- 
cation before the Munsif, First Court, 
Kandi, District Murshidabad, to exorcise 
the right of pre-emption, on deposit of 
a sum of Rs. 55 only, in regard to a sale 
of a holding in favour of the petitioner 
Syed Abdul Hai. The sale was in res- 
pect of the lands appertaining to the 
holding with structures standing there- 
on; in one part of the conveyance in 
favour of the petitioner, the value of 
the land was stated to be Rs. 50 and the 
structures were separately valued at 
Rs. 150. The consideration for the sale 
mentioned in the document and the 
purchase money paid by the petitioner 
was however Rs. 200. The application 
under S. 2G-F before the Court was on 
the footing that the pre-emptors were 
only required to deposit the amount of 
consideration for the land appertaining 
to the holding sold, together with com- 
pensation at the rate of ten per cent on 
such amount, as mentioned in that pro- 
vision of the law. The petitioner in 
this Court raised the objection before 
the Munsif, that the application under 
S. 26-F was not maintainable inasmuch 
as the pre-emptors were not entitled to 
ct the property on depositing Rs. 55 


as done by them; the petitioner's case 
before the Court below was that inas- 
much as the entire purchase money paid 
by him, the amount of Rs. 200 with the 
amount of compensation payable under 
the law, had not been deposited, the 
application under S. 26-F must be dis- 
missed. 

The munsif, overruled the objection 
raised by the petitioner, on the ground 
that the structures on the land, although 
they were improvements as contempla- 
by S. 76, Ben. Ten. Act, could easily be 
dismantled, and it could not therefore 
be said that they were inseparable from 
the tenancy. The Munsif further ob- 
served that in the Kabala, the value of 
the land and of the structures were 
separately specified, showing that the 
structures were separable from the land. 
In the above view of the case before it, 
the Court below allowed the application 
under S. 26.F, Ben. Ten. Act, overrul- 
ing the objection of the petitioner. The 
main question raised in support of the 
rule, was that inasmuch as the entire 
purchase money with the statutory com- 
pensation was not deposited, the Court 
below acted illegally and with material 
irregularity in entertaining and grant- 
ing the application under S. 26-F, Ben. 
Ten. Act. There is no question that the 
consideration for the sale to the peti- 
tioner of the holding with structures 
standing thereon which were improve- 
ments within the meaning of S. 76, Ben. 
Ten. Act was Rs. 200. The value of the 
land and the value of the stuctures 
were separately stated in the concluding 
part of the conveyance; and the points 
argued before me were three in No. 1. 
Does a holding as defined by the Bengal 
Tenancy Act include structures raised 
on the land forming the subject of a 
tenancy, structures which were impro- 
vements as contemplated by S. 76 of the 
Act ? 2. What was the significance of 

the words ‘consideration' and ‘value' as 
used in S. 26-F, Ben. Ten. Act ? 3. 
Could the applicant under S. 26-P, Ben. 
Ten. Act get relief without depositing 
the entire amount of consideration 
money mentioned in the conveyance and 
compensation as provided by that sec- 
tion ? 

For the purpose of this case, the de- 
finition of ‘a holding’ as contained in 
the Bengal Tenancy Act has to be con- 
sidered'with the definition of ‘improve- 
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ment' contained in that Act; and taking 
the two definifcions together, an improve- 
ment used with reference to a holding, 
must, in my judgment, be considered 
to be appurtenant to a holding, and can- 
not be considered as something separ- 
able from the holding merely because 
the improvement in the shape of struc- 
tures on the land are removable. The 
holding as contemplated by the Bengal 
Tenancy Act, and the holding in regard 
which an application under S. 26P of 
the Act was entertainable, must be 
held to include structures raised on the 
same, if these structures fall within the 
category of improvements as contempla- 
bed by the Bengal Tenancy Act. In re- 
gard to the second point argued before 
me, there appears to be no -question 
that consideration money as used in 
jection 26P is the purchase money in 
iases of sales; the value of the pro- 
perty as mentioned in that section is re- 
ferred to in case of exchange, gift or 
bequest, as specifically mentioned in 
S. 26D, Ben. Ten. Act. What is to be 
taken into account in the matter of de- 
posit under S. 26P is the consideration 
money paid by the purchaser for which 
the property was sold. In the present 
case, the property was sold for Rs, 200/ 
the land which was subject of a tenancy 
was separately valued at Es. 50/ the 
value of the structures standing on the 
land, improvements effected by the 
tenant, and which improvements were 
appurtenant to the tenancy, was stated 
to be Es. 150/- What was required to be 
deposited by an applicant for pre-emp- 
tion under the law was the entire con- 
sideration money for the sale of the 
property, the tenancy including the im- 
provements in the shape of structures 
standing on the land forming the sub- 
ject of the tenancy. 

The last question arising for consi- 
deration in the case is connected with 
the points already discussed above. The 
applicant under S. 26F could not get 
relief without depositing the entire 
amount of consideration mentioned in 
the conveyance, and statutory compen- 
sation. This position appears to be 
Aianifest from the provision contained 
in S. 26F itself. Sub-S. (2) of this 
section makes it incumbent upon the 
applicant for pre-emption to deposit the 
consideration money paid by the pur- 
chaser of the property, together with 
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compensation indicating that the right 
of pre-emption conferred by law is exer- 
cisable only when the purchaser in the 
position of the petitioner, has been 
fully compensated for payments made 
by him in connection with the sale 
effected in his favour. Then it appears 
to be very significant that Sub-S.. (3), 
26F, makes it obligatory upon the ap- 
plicant for pre-emption to deposit all 
further sums which the transferee has 
paid in respect of rent for period after 
the date of transfer, or as the landlord’s 
transfer fee, or in annulling encumb- 
rance on the property: encumbrance 
must here relate to all that it is ap- 
purtenant, and include structures stand- 
ing on the land which is the subject of 
the tenancy. This provision, to my mind 
makes it reasonably clear that any 
amouqt paid by the transferee in con- 
nection with or for the purpose of per- 
fecting his title to the tenancy and its 
appurtenances, has to be made good by 
a pre-emptor. The tenant of the holding 
after making improvements conveys his 
interest in the tenancy which extends to 
the’irnprovomonts. Any person seeking 
to exercise the right of pre-emption in 
respect of the tenancy, must under the 
law, pay the purchaser all that has beenl 
paid by the purchaser for transfer of the 
entire interest of the tenant, including 
not only the consideration money paid 
paid by the purchaser for the property 
sold land and structures, structures 
being appurtenant to the tenancy as im- 
provement to the same, but also other; 
payments made by the transferee, asj 
specified in S. 2GF (3). In the above 
view of the case the intention of the 
legislature as expressed inS. 28F, taking 
that provision of the law as a whole, is 
clear that an application under that 
section could not be entertained unless 
the entire purchase money mentioned 
in the conveyance, with the statutory 
compensation, was deposited in Court, 
by the person seeking to exercise the 
right of pre-emption. The entire consi- 
deration money for the transfer of the 
tenancy, including the consideration or 
value of the structures standing on the 
same had to be taken into consideration 
and consideration money for structures 
standing on the land, which were im- 
provements, could not be kept out of ac- 
count, in the matter of making a de- 
posit as contemplated by S. 26F, Ben, 
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Ten. Act. It was therefore wholly im- 
material if the structures were separately 
valued, and the value separately stated 
in the conveyance. It was also of no con- 
sequence whether the structures could 
be easily dismantled or not. 

The result of the conclusions I have 
arrived at, as mentioned above, is that 
this rule must be made absolute. The 
order of the Court below passed on 11th 
April 1934, is set aside; and the case is 
sent hack, to that Court for calling upon 
the applicant under S. 26F, Ben. Ten. 
Act, to make further deposit in accor- 
dance with the decision of this Court 
for enabling them to get the relief 
claimed by them, in the matter of their 
exercise of a right of pre-emption. The 
entire purchase money, Rs. 200/- with 
the statutory compensation must be de- 
posited within a month from the date 
of arrival of the record in the lower 
Court. On failure to make a deposit in 
accordance with this decision, the ap- 
plication before the Court below under 
S. 26F, Ben. Ten. Act, will stand dis- 
missed. The rule is made absolute. The 
petitioner is entitled to his costs in this 
Court, as also his costs in the Court 
below. The hearing fee in this Court is 
fixed at 2 gold mours. 

K.S. Buie made absolute. 
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Mitter and Nasim Ali, JJ. 

Nagendra Chandra Nag — Appellant. 

V. 

Puma Chandra Gupta and others — 
Respondents. 

Letters Patent Appeal No. 8 of 1933, 
Decided on 20th August 1934, against 
judgment of Jack, J., D/- 9th August 
1932. 

(a) Lease — Meaning — Held solenama in 
compromise decree was lease and inadmis** 
sible in evidence being unregistered — 
Registration Act (1908), S. 17. 

If the owner of land consents by deed that 
another person shall occupy the land for a cer- 
tain time, that is a lease. 

Held: that the solenama in a compromise 
decree created a lease and not being registered 
was not admissible in evidence. [P 261 0 1] 

(b) Record of Rights — Onus of proving 
that it is wrong is on person asserting — Ben- 
gal Tenancy Act, S. i03-B. 

The burden of proof lies on the person to 
establish that the Record of Rights is wrong, 
having regard to the presumption of correctness 
of thei said entry, which arises under S 103- B, 
Ben. Ten. Act. [P 262 G 2] 
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(c) Words and Phrases — *Jibka* — Meaning 
IS equivocal. 

The meaning of the expression ‘Jibka* is equi- 
vocal for all maintenance grants are not neces- 
sarily limited to the grantee’s life-time. 

[P 262 C 2] 

Bijoy Kumar Bhattacharjee and Abi- 
nash Chandra Ohose — for Appellant. 

Upendra Kumar Bay, Nani Gopal 
Das for Suresh Chandra Majumdar, 
Sachindra Kumar Bay and Sura jit 
Chandra Lahiri — for Respondents. 

Judgment. — This is an appeal under 
S. 15, Letters Patent, by one of the 
plaintiffs in a suit which was brought 
for confirmation of possession on decla- 
ration of title of plaintiffs’ 9 annas 
10 gandas share in Mouza Haria and 
others and for declaration that there is 
no ‘jibka’ tenure under the name of 
Ram Narayan Chakraburty under them 
and that the Record of Rights showing 
the existence of such a tenure is in- 
correct. The Courts below and the 
learned Judge of this Court have con- 
firmed the proprietary title of the plain- 
tiff's to the 9 annas 10 gandas share in 
the said mouzahs, but have dismissed 
the plaintiffs’ suit in so far as they seek 
for a declaration that the jibka tenure is 
not in existence and that the Record of 
Rights showing the existence of a jibka 
tenure as a permanent rent-free tenure 
is wrong. It is against this portion of 
the decree dismissing the plaintiffs’ suit 
that the present appeal has been directed 
and is brought against the decision of 
Jack, J., under S. 15, Letters Patent. 
The defendants in their defence set forth 
a compromise decree in a suit of the 
year 1880 and they have founded their 
claim to this tenure on that compromise 
decree. They also raised the questions 
of adverse possession and limitation. 
The Courts below have concurrently 
found that the plaintiffs have not been 
in possession within 12 years of the 
suit. It is also significant that the final 
publication of the Record of Rights took 
place on 18th April 1916 and the pre- 
sent suit in which this appeal under the 
Letters Patent arises was not brought 
till very near the time when 12 years 
expired, i, e., on 3rd April 1928. 

Several contentions have been raised 
before us with reference to the decision 
of Jack, J. It is said that the solenama 
in the compromise decree in the suit of 
1880 was not admissible in evidence, 
seeing that by the solenama a lease was 


Nagendra Chandra v. Purna Chandra 



262 Calcutta Nagendba Chandea v. Pubna Ohandea 


purported to be created as the decree 
was not registered and as no registered 
lease was forthcoming under the provi- 
sion of S. 17, Eegistration Act, the sole- 
nama was not admissible in evidence. 
Jack, J., in one part of his judgment was 
inclined to the opinion that the sole- 
nama on its proper construction was 
really intended to operate as a lease in 
favour of the plaintiffs’ (plaintiffs in the 
suit of 1880 and the defendants in the 
present suit) predecessors and that 
therefore it required registration and not 
being registered was not admissible in 
evidence as a lease. But after recording 
this opinion, the learned Judge proceeded 
to say that although this document does 
not come under the definition of ‘lease’ 
in the Eegistration Act so as to bring it 
also under Cl. (d), sub-S. (l), S, 17 of the 
Act, he was of opinion that this docu- 
ment was admissible in evidence without 
registration under S. 17 (l) (b), Eegistra- 
tion Act, and in support of this view 
reliance was placed on the authority of 
the decision in 1924 Cal. 135 (l). 

We have read the solenama and we 
are of opinion that the document as 
created in favour of the predecessors-in- 
iuterest of the defendants in the present 
suit was a lease. The word 'lease’ has 
been defined in the Transfer of Property 
Act of 1882, but the solenama was prior 
to that date and no definition of the 
word ‘lease’ is found in the Eegistration 
Act. We have therefore to fall back 
upon what was understood to be the 
meaning of ‘lease’ prior to the enactment 
of the Transfer of Property Act. Ac- 
cording to Stroud’s Judicial Dictionary, 
if the owner of land consents by deed 
that another person shall occupy the 
land for a certain time, that is a lease; 
and reference is made to the decision of 
Bayley, J., in 2 B. & C. 220 (2). We are 
itherefore of opinion that the decree 
created a lease and the solenama ope- 
rated as a present demise in favour of 
the defendants, and not being registered 
is not admissible in evidence. This 
contention must therefore succeed. 

The question next arises as to whether 
the plaintiffs’ suit in so far as they seek 
for a declaration that there is no jibka 
tenure should not fail on the ground 
that the defendants have been asserting 

1. Sarat Chandra Das v. Sarojini Rudraja, 1924 
Cal 135=79 I C 257. 

2. Germains v. William, 2 B & C 220. 
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a right to a permanent tenure for more 
than 12 years before the institution of 
the suit. In the written statement 
which has been read to us, there is a 
plea of adverse possession for more than 
the statutory period; if this document 
stands out of the way, the possession of 
Earn Narayan and of those who have 
succeeded to his interest or of persons 
who have got the tenure under the will 
would be adverse to the present plain- 
tiffs. They might have set up adverse 
possession of the fullest extent which 
would have been sufficient to defeat 
their suit. But they as a matter of fact 
have set up adverse possession of a 
limited character. It appears from the 
proceedings with reference to the parti- 
tion of estate within which the lands in 
suit are situate that Earn Narayan did 
set up in the years 1906-1907 a niskar 
jibka tenure right. The Eecord of Eights 
which was published in 1916 described 
the tenure of the defendants as ‘chiras- 
thayee’ or a permanent tenure. The 
burden of proof therefore lies on the 
plaintiffs to establish that the Eecord 
of Eights is wrong, having regard to the 
presumption of correctness of the said 
entry, which arises under S. 103-B, Ben. 
Ten. Act. A question arises as to what| 
evidence the plaintiffs have given to dis-j 
place the presumption which arises 
under the Act. 

It is said on behalf of the appellant 
that the use of the expression ‘jibka 
tenure’ is sufficient to show that the 
grant was a maintenance grant and 
which is prima facie resumablo on the 
death of either of the grantor or the 
grantee it was resumable and after the 
death of Earn Narain the grant might 
have been resumed. The meaning of 
the expression ‘jibka,’ for aught one 
knows, is equivocal, for all maintenance 
grants are not necessarily limited to the 
grantee’s life-time. In this particular' 
case, the very important fact that 
after the death of Earn Narayan 
which happened in January 1908, pos- 
session of the land continued with his 
son-in-law who had succeeded to the 
tenure under a will and by the trans- 
ferees from the son-in-law shows that 
the grant, if any, was of a permanent 
character, or at any rate the fact that 
they were asserting their possession 
after the death of Earn Narayan is con- 
sistent with the supposition that the 
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grant was not intended to be limited to 
the life time of the grantee, proceeding 
■on the assumption that there was such 
a grant. Moreover there was no word 
used in the lease limiting the grant. 
In this view we are of opinion that the 
plaintiffs have failed to displace the 
presumption which arises in favour of 
the defendants from the Eecord of 
Eights. The other questions raised in 
support of the appeal are not necessary 
to be considered in view of the fact that 
we are resting our decision on the ad- 
verse possession of a limited interest for 
more than 12 years. The result is that 
the appeal fails and is dismissed with 
costs. 

K.S. Ai^peal dismissed. 
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Mitter and Patterson, JJ. 

Baja Jagat Kishore Acharya Chau- 
dhury — Defendant 1 — Appellant. 

V. 

Hemendra Kishore Acharya Ghoiidhury 
and others — Plaintiffs — Respondents. 

Appeal No. 281 of 1930, Decided on 
3rd August 1934, from original, decree 
of Sub-Judge, Second Addl. Court, My- 
mensingh, D/- 29th July 1930. 

(a) Pleadings — Parties are limited to case 
made in pleadings —Facts admitted therein 
need not be proved. 

The parties are limited by the case made in 
the pleadings and facts which have been admitted 
in the pleadings need not be proved. [P 265 0 2] 

(b) Contract — Compromise of doubtful 
right is sufficient consideration. 

^ The compromise of doubtful rights is a suffiA 
cient basis of and forms a sufficient consideration! 
for the agreement. [P 26G Cl] 

Jogesh Chandra Boy and Kali Kinhar 
Chakravariy — for Appellant. 

Badhabenode Pal and PremranjanBoy 
Chowdhury for Hemanta Kumar Biswas 
— for Respondents. 

Mitter, J — This is an appeal by de- 
fendant 1 Raja Jagat Kishore Acharya 
Choudhuri and arises out of a suit 
brought by the plaintiff now respon- 
dent for recovery of some allowance due 
to the plaintiff from the said defendant. 
The case as stated in the plaint may be 
briefly stated thus: The plaintiff s father 
the late Debendra Kishore Acharya 
Chowdhury brought a suit in the Court 
of the Subordinate Judge of Mymen- 
flingh against the defendant-appellant in 
the year 1880. That suit was valued at 
Es, 30,00,000 (thirty lake). At the time 
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cf the institution of the suit the defen- 
dant. appellant was a minor and his pro- 
perty was taken possession of by the 
Court of Wards. That suit terminated 
in a compromise by which the defen- 
dant-appellant promised amongst other 
things to pay to the plaintiff’s father a 
monthly allowance of Es. 200 out of the 
income of the zamindari. There was a 
further stipulation that this allowance 
would be payable to the plaintiff’s sons 
and grandsons after the death of plain- 
tiff’s father. That petition of compromise 
has been printed at p. 1 of the second 
part of the paper book. With the sanc- 
tion of the Board of Revenue, the Gene- 
ral Manager of the Courts of Wards exe- 
cuted a deed embodying the terms of 
compromise. That deed is a deed dated 
8th Magh 1287 B. E. corresponding to 
20th January 1881. That is printed at 
p. 6 of the second part of the paper 
book. The plaintiff’s case is that the 
plaintiff’s father used to get that allow- 
ance at the rate of Rs. 200 per month 
so long as the defendant-appellant was a 
minor. It appears that the defendant 
subsequently promised to pay an addi- 
tional sum of Rs. 100 as a monthly al 
lowance and also a sum of Rs. 400 per 
year for the pujas. By the letter of 
1886 the defendant promised to pay the 
additional allowance of Rs. 100. 

This letter is dated 8th April 1886, 
and is printed at p. 54 of the second part 
of the paper book, and from Baisakh 
1294 B. E., the plaintiff’s father got this 
monthly allowance regularly at the rate 
of Rs. 300. The promise to pay the 
additional allowance of Rs. 400 per year 
for the Durga Puja was made verbally 
by the plaintiff, and was not embodied 
in any deed. Defendant 1 stopped the 
payment of the extra monthly allowance 
and the annual allowance of Es. 400 
from a time prior to the year 1893, with 
the result that the plaintiff’s father had 
to institute a suit which has been des- 
cribed as Money Suit No. 8 of 1893 in 
the Court of the Subordinate of Mymen- 
singh against defendant 1 claiming the 
allowance at the rate of Es. 300 per 
month and also the puja allowance 
together with the arrears of allowance 
then fallen due. After the trial of the 
suit had proceeded to some length there 
was a compromise between the parties 
and as defendant 1 admitted the claim 
of the plaintiff in that suit the suit was 
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withdrawn and since the withdra- 
wal of that suit it is common ground 
that defendant 1 paid to the father of 
the present plaintiff the monthly allow- 
anee as well as the puja allowance of 
Rs. 400 a year. The plaintiff’s father 
died in 1901 corresponding to 1308 B.E., 
leaving him surviving as his eldest son 
and defendants 2 and 3 as two younger 
sons. Even after the death of the plain- 
tiff’s father, defendant 1, in pursuance 
of the promise used to pay the monthly 
allowance of Rs. 300 to the plaintiff. 
Then some dispute arose between the 
plaintiff and his two brothers defen- 
dants 2 and 3 and the allowance was 
stopped and a solicitor's letter was given 
to defendant 1 not to pay the entire 
sum to the plaintiff alone. The plain- 
tiff has instituted the present suit and 
he has claimed the entire allowance of 
Rs. 300 for himself. He has brought 
the suit for the monthly allowance 
from Sraban 1331 B. S. and the puja 
allowance from 1332 B. S. with interest 
the total claim having been laid at 
Rs. 6,629. In his written statement 
defendant 1 contends that the allow- 
ance should be limited to Rs. 200 and 
that such an allowance is not payable 
to the plaintiff alone but also to the 
other sons and grandsons of the plain- 
tiff s father. In other words they are 
payable as the events now stand to the 
plaintiff and defendants 2 and 3 in ac- 
cordance with their shares. It is fur- 
ther contended that the excess allow- 
ance of Rs. 100 per month was the al- 
lowance made on the basis of the letter 
which has no consideration to support it 
and therefore the plaintiff is not en- 
titled to claim this additional allowance 
of Rs. 100 per month as also the puja 
allowance of Rs. 400 per annum. It was 
also pleaded by an additional written 
statement filed on behalf of defendant 1 
that the plaintiff took a sum of Rs. 1,000 
as a loan from defendant 1 from Sravan 
1331 B.E. to Pous 1331 B.E. and that 
defendant 1 is entitled to a set off of the 
sum. On this state of pleadings several 
issues ware raised in the suit. It is ne- 
cessary to refer in particular to issue 3 
which forms the subject-matter of the 
debate in the appeal before us. That 
issue runs as follows: 

“flas the plaintiff any legal claim to 
the monthly allowance of Rs. 100 and 
the yearly Parbani of Rs. 400 ? If not 
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whether he is entitled to claim that in 
this suit? Another issue with reference 
to which some argument was directed 
was with reference to costs. That was 
issue 6 which was in these words: Whe- 
ther defendant 1 is entitled to get the 
costs of this suit from the plaintiff?" 

The Subordinate Judge has granted a 
decree to the plaintiff to the extent of 
his one-third share, he being of opinion 
that on the construction of the deed the 
compromise of 1881 was entered inte 
between the plaintiff’s father on the 
one hand and the General Manager of 
the Court of Wards on the other. The 
plaintiff is entitled to one-third share in 
the whole allowance, the allowance of 
Rs. 200 being distributable between the 
plaintiff on the one hand and his bro- 
thers on the other. On this footing he 
has come to the conclusion that the 
plaintiff shall get Rs. 1,900 as the al- 
lowance from which a sum of Rs. lOOO 
which has already been taken as a loan^ 
should be deducted and that the plain- 
tiff should be granted a decree for Rs. 
900. The Subordinate Judge has disal- 
lowed the plaintiff’s claim for the yearly 
puja allowance of Rs. 400. 

It is against this decree that the pre- 
sent appeal has been taken to this Court 
by defendant 1 and the main contention 
is, as has already been indicated, that 
the Subordinate Judge has gone wrong 
in allowing a decree to the plaintiff on 
the basis that the monthly allowance is 
Rs. 300 per month. In other words it is 
contended that the Subordinate Judge 
has gone wrong in the award of the ex- 
cess allowance to the extent of Rs. lOO 
per month. The foundation for this ex- 
cess claim of Rs. 100 is really the settle- 
ment arrived at after the institution of 
the suit of 1893. That suit was based 
on the letter of 1886 to which reference 
has already been made. With reference 
to that suit it is necessary to reproduce 
the following statement in para. 8 of the 
plaint. Para. 8 is in these terms: 

“Suddenly however defendant 1, being instiga- 
ted by some selfish evil adviser and man of meae 
propensities, stopped paying the said increased 
monthly allowance of Rupees one hundred per 
month. And he did not pay the Puja Parbani 
also. The plaintiff’s father not being able tO' 
understand the cause of this sudden and won- 
derful behaviour nor the purpose of defendant X 
waited' for a short time and being fruitless in hia 
attempt to settle the matter amicably fiually 
brought a Suit No. 8 of 1893 in the first Court of 
the Subordinate' Judge, at Mymensingh against 
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defendant 1 claiming recovery of the said Mali- 
kana monthly allowance at the rate of Rs. 300 
(rupees three hundred) per month and the ar- 
rears due at the said rate of Rs, 300 (rupees three 
hundred) permonth and the arrears due till then 
at the said rate together with interest and also 
the sum on account of Puja Parbani. Plaintiff’s 
father, the late Debendra Kishore Acharjya 
Ohowdhury, was the plaintiff in the aforesaid 
Suit No. 8 of 1893. And after his depositions as 
well as the depositions of some of the witnesses 
such as late Moharaja Surjya Kanta Acharya 
Bahadur and some others in the said Suit No. 8 
of 1893, were recorded, and during the pendency 
of the suit there was compromise between the 
parties, and as defendant 1 admitted the claim 
of the plaintiff, the plaintiff’s father, the late 
Devendra Ki'^hore Acharya Ghowdhury withdrew 
the aforesaid Suit No. 8 of 1893. Since then the 
plaintiff’s father used to get till his death the 
monthly allowance at the rate of Rs. 300 (ru- 
pees three hundred) per month and the Puja 
Parbani at the rate of Rs, 400 (rupees four hun- 
dred) per annum 

It is to be noted that this statement 
in para. 8 of the plaint indicating clearly 
that this sum of Rs. 300 was being paid 
as the result of the compromise between 
the parties in Suit No. 8 of 1893, was 
not challenged or traversed in any way 
in the written statement except by the 
denial in para. 9 in very general terms 
“that the defendant denies all the statements 
made in the plaint of the plaintiff save and ex- 
cept those he admits in distinct terms in his 
written statement and the same should be taken 
as denied.” 

There is no denial of the averment 
made in para. 8 of the plaint and under 
the present Civil Procedure Code the 
evasive denial in para. 9 in the written 
statement can hardly be regarded as a 
denial of the statement in para. 8 of the 
plaint. We shall have to refer to this 
question again. The ground taken in 
this appeal is that as there is no consi- 
deration for the letter Ex. 6 of the year 
1886 by which defendant 1 agreed to 
pay excess sum of Rs. 100 per month as 
allowance the judgment of the Subordi- 
nate Judge cannot be sustained there 
having been no compromise of doubtful 
rights of the parties in the suit of 1893. 
It has been conceded on behalf of the 
respondents by Dr. Pal who appears for 
the plaintiff that there is no considera- 
tion or permission to pay the excess sum 
of Rs. 100 per month. But it is said 
that whether there was a consideration 
or not a suit was brought in 1893 based 
on that letter Ex. 6 and the suit termi- 
nated after defendant 1 had agreed to 
admit the claim of the plaintiff to a 
larger allowance of Rs. 300 per month 
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and that consequently the present claim 
of the plaintiff is really rested on the 
compromise which was arrived at in the 
suit. It has been very strenuously con- 
tended on behalf of the appellant by 
Mr. Jogesh Chandra Roy that no papers 
relating to the said compromise are 
forthcoming, that the plaint of Suit No. 
8 of l893 has not been filed, that the 
written statement in that suit is not be- 
fore the Court and that the petition of 
compromise, if any, has not been placed 
before the Court. The answer to this 
contention is that the facts which led 
to the compromise of Suit No. 8 of 1893 
are distinctly and clearly stated in 
para. 8 of the plaint, and that they have 
not been controverted in a written state- 
ment in the way in which they should 
have been and there is the well known 
principle that the parties are limited by 
the case made in the pleadings and facts 
which have been admitted in the plead- 
ings need not be proved. This principle^ 
has been followed in connexion with the 
suit in the present case. The Subordi- 
nate Judge has founded his decision on 
the view that the circumstance with re- 
gard to the compromise must be taken 
as they are stated in para. 8 of the 
plaint. He points out in his judgment 
this: 

‘Tt is contended by defendant 1 that the plain- 
father brought the M. S. No. 8 of 1893, against 
defendant 1, claiming this extra allowance of Rs. 
100 permonth, for a certain period; and that that 
suit was dismissed (vide Ex. H), he cannot there- 
fore claim that allowance again; the plaintiff’s case 
is that that suit was withdrawn. In the plaint, it 
is alleged that by mutual compromise between 
the parties of that suit defendant 1 admitted 
the claim of the plaintiff’s father, and the latter 
then withdrew that suit. This allegation of 
admission by defendant 1 is not denied by the 
defendant in his written statement. So it must 
be held that the aforesaid .money suit by the 
plaintiff’s father was withdrawn or dismissed 
for non-prosecution, on defendant I’s admission 
of the claim of that suit. In fact, we find that 
even after the termination of that suit defendant 
1 went on paying this extra allowance of Rs. 100 
regularly to the plaintiff's father and then to 
his son or sons.” 

The last fact recited in this judgment 
that the allowance was paid even after 
the determination of Suit No. 8 of 1893 
rather corroborates the existence of the 
circumstances which are narrated in 
para. 8 of the plaint. All that we have 
got of that suit is a certified copy of the 
General Register of that suit which has 
been printed at pages 16 to 18 of the 
second part of the paper book and which 
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has been marked as Ex. H. Taking then 
the facts as stated in para. 87 of the 
plaint we think that there was considera- 
tion for the letter Ex. 6 and that there 
was sufficient foundation for the claim in 
the present suit and that the compromise 
of doubtful rights has been held to be a 
sufficient basis of and form a sufjWent 
consideration for the agreement, ^^t has 
been argued for the appellant that then 
the plaintiff or plaintiff’s father had 
absolutely no vestige of a claim with 
reference to the extra allowance. In 
these circumstances the doctrine of com- 
promise with regard to doubtful rights 
is not attracted to the present case. The 
question really is as to whether the 
plaintiff or the plaintiff’s father had 
honest belief in the claim which they 
were setting forth in the year 1893 on 
the basis of the letter Ex. fi. There is a 
significant statement in that letter to- 
wards the end that registration will be 
effected later on. Of course that letter 
was never registered. But that at any 
rate shows that defendant 1 intended to 
make that document an operative one. 
Bo that as it may the suit was brought 
on the basis of the agreement or promise 
in that letter. When the suit proceeded 
to some length one of the witnesses the 
Maharaja of Mymensingh Surjya Kanta 
Acharya Chowdhury who was perhaps 
the common relation of the parties gave 
his evidence and after his evidence was 
taken the suit was compromised. The 
fact is that the plaintiff’s father did 
forego some portions of his claim in 
which he had honest belief on the faith 
of the promise contained in that letter. 
There was therefore good ground on 
which the compromise can really be 
sustained. We have been considering 
recently in another case the questions 
with regard to the compromise of doubt- 
ful rights and we can do no better than 
to refer to the decisions of their Ijord- 
ships of the Judicial Committee of the 
Privy Council in 1918 A C 869 (l) where 
their Lordships recited with approval 
the following observations of Bowen, J., 
in 32 Ch D 266 (2). The observations 
are these : 

“ It is a mistake to suppose it is not an ad- 
vantage, which a suitor is capable of appreci at- 
1. Jayawickrune v. Amarasuriya, (1918) A C 869 

=87 L J P C 165=119 L T 499. 

^2. Miles V. New Zealand Alford Estate Co. (1886) 

82 Ch D 266=55 L J Ch 801=54 L T 582=34 

W R 669. 


ing, to be able to litigate his claim even if he 
turns out to be in the wrong. It seems to me 
it is equally a mistake to suppose that it is not 
sometimes a disadvantage to a man to have to 
defend an action even if in the end he suceeds in 
his defence; and I think therefore that the 
reality of the claim which is given up must bo 
measured not by the state of the law as it is 
ultimately discovered to be, but by the state of 
the knowledge of the person who at the time has 
to judge and make the concession. Otherwise 
you could have to try the whole cause to know 
if the mode had a right to compromise it, and 
with regard to questions of law it is obvious you 
could never safely compromise a question of law 
at all.” 

It is said on behalf of the appellant 
that under the terms of the previous 
deed of compromise between the Mana- 
ger of the Court of Wards and the pre- 
sent plaintiff the monthly allowance of 
Es. 200 could not be varied except by 
registered instrument. That is no doubt 
the law as was pointed out by the Full 
Bench in 1911, there being some conflict 
of authorities prior to the determination 
of the question by the Full Bench, in 
39 Cal 284 (3). It may be that after the 
plaintiff’s father had proceeded with the 
suit of 1893 he might liave failed. But 
after all, he had honestly believed in 
his claim, and the compromise arrived 
at by Ex. 6 is binding on the par- 
ties. We are therefore of opinion that 
the Subordinate Judge has rightly come 
to his conclusion on the issue which is 
justified not only on the footing of Ex. 6 
but also on the footing of the com- 
promise of the suit of 1893 and we agree 
with him in the conclusion he has ar- 
rived at on the issue. The first conten- 
tion of the appellant therefore with re- 
ference to Issue 3 must fail. With re- 
gard to the question of costs the conten- 
tion of the defendant, now appellant, 
before the lower Court, as it has been 
before tliis Court, was that he ought to 
got full costs from the plaintiff. The 
Subordinate Judge has directed that the 
plaintiff* and defendant 1 should bear 
their respective costs and the reason 
which he gives is that by the additional 
written statement defendant 1 has raised 
an issue that the plaintiff is not enti- 
tled at all to any share in the allowance 
claimed in the suit. We are in agree- 
ment with the Subordinate Judge that 
in those circumstances as defendant 1 
has raised a large issue attacking plain- 
tiff*s claim t o the allowance t he ques- 

3. Lalit Mohan Ghosh v. Gopali Chuck Coal Co 

Ltd., (1912) 39 Cal 284=12 I C 728 (FB). 
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tioa of coats has been rightly decided. 
This ground therefore fails. The result 
is that the appeal fails and must be 
dismissed with costs. Wo assess the 
hearing fee at 5 gold mohurs. 

Patterson, J.— I agree. 

K.S. Appeal dis-ynissrd. 

A, I. R. 1935 Calcutta 267 

Williams and M. 0. Ghosk, JJ. 

Hari Saday Saha — Plaintiff — Appel- 
lant. 

V. 

yiahendra Naram liaj — Defendant — 
Eespondent. 

Appeal No. 1102 of 1932, Decided on 
23rd February 1934, against appellate 
decree of Sub- Judge, Suri, D/- 22ncl 
January 1932. 

Limitation Act (1908), Art. 11-A --Appli- 
cation under O. 21, R. 97— -Auction pur- 
chaser present but adducing no evidence — 
Other party examining witness and Court 
passing orders — There is sufficient investi- 
gation— Civil P. C. (1908), O. 21, R. 97. 

Where in proceedings under O. 21, K 97 the 
auction purchaser is present but does not adduce 
evidence and only one witness is examined by 
the opposite party and regarding another plot 
there is no opposition and the Court passes an 
order, there is sufficient investigation so as to 
bring it under Art. 11-A : 15 Cal 521 {PC) Ref, 

[P 208 C 1] 

Apiivhadhan Mukherjee for Bijon 
Kumar Mtikherjec — for Appellant, 

Hari Gharan Ganguli and l?idu Pro^ 
kash Chatterjee — for Respondent. 

Lort Williams, J. — This appeal arises 
out of a title suit brought by the plain- 
tiff appellant after his Miscellaneous 
Case under O. 21, R 97, Civil P. C., was 
dismissed. The only point raised before 
us is upon the question of limitation. 
The petition under 0. 21 was filed on 
14th May 1925. On 15th August 1925 
the order-sheet shows that the opposite 
party was ready, hut the petitioner 
prayed for time to produce evidence and 
one Sheikh Habib, a civil Court peon, 
was examined on behalf of the opposite 
party and discharged. The case was 
then adjourned until 5th September for 
hearing. On 5th September the oppo- 
site party was ready, bat the petitioner 
again prayed for time to produce evi- 
dence and it was ordered that the case 
be put up on 12th September for hear- 
ing. On 12th September the order-sheet 
reads as follows : 

“ The petition of the auction purchaser as 
regards Lot No. 15 is not opposed. A. P. adduces 


no evidence as regards Lob Ko. 17 claimed by the 
O. P. Mahendra N. Raj. Ordered the petition 
be allowed as regards Lot No. IG and the A. P. 
be put in possession of the same. The petition 
is disallowed as regards Lot No. 17. The oppo- 
site party will get costs with pleader’s fee Rs. 4.*’ 
This order was signed by the Pleaders 
of the parties, Mr. G. P. Roy and Mr. 
D. Banorjee. The learned Advocate for 
the appellant has argued that this pro- 
ceeding was not an investigation such 
as is contemplated by O. 21, Rr. 97, 98 
and 99, Civil P. 0., and he has referred 
us to several cases in which a distinc- 
tion was drawn between a proceeding 
under tliese sections which was dis- 
missed for default and one in which an 
order was made after investigation. He 
has argued, further that if there has been 
no such investigation, then the order 
made must have been on default, that 
such an order is not one which is con- 
templated by Art. ll-A, Lim. Act, and 
therefore he is not restricted to the 12 
months, mentioned in that Article, dur- 
ing which li 0 must institute his suit. 
His argument seems to amount to this, 
that because the auction purchaser ad- 
ducod no evidence with regard to Lot 
No. 17, and because his petition as re- 
gards Lot No. 16 was not opposed there- 
fore there was no inquiry or investiga- 
tion by the Court within the meanings 
of those sections and, in effect, the order 
w^as passed in default of appearance. I 
am at a loss to understand how this 
argument can he justified. To begin 
with, one witness was called and exa- 
mined by the opposite party and was 
discharged. Further, with regard to 
liot No. 1(3, the opposite party raised no 
opposition and therefore it was wholly 
unnecessary to hear evidence with re- 
gard to that lot. As regards Lot No. 17, 
the auction-purchaser himself told the 
Court that he did not wish to adduce 
evidence. Yet the learned Advocate 
says that unless the Court demands evi- 
dence in such circumstances, it cannot 
be held to he an investigation within 
the meaning of the section. All that 
I need say is that, in my opinion, in the 
circumstances to wliich I have referred, 
there was clearly an investigation or an 
inquiry by the Court and an order made 
thereon. The learned Advocate sought 
to show by the form of the order-sheet 
itself that his client was not present 
but the statement that the auction pur- 
chaser adduced no evidence clearly 
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means that he was present, either him- 
self or by his pleader, and either he or 
his pleader told the Court that he did 
not desire to adduce evidence with re- 
gard to Lot No. 17. There is no subs- 
tance in the contentions raised by the 
learned Advocate and this appeal must 
accordingly be dismissed with costs. 

M. C. Ghose, J . — Having regard to 
the case of 15 Cal 521 (l), there is, in 
my opinion, no doubt that there was 
sufficient investigation in this case so as 
to bring it under Art. 11-A, Lim. Act. 
I agree that this appeal should be dis- 
missed. 

K.S. __ Appe al d ismissed, 

1. Saidhari Lai v. Ambika Pershad. (1888) 15 Cal 

621=15 I A 123=5 Sar 172 (PC). 
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Mukerji and S. K. Ghose, JJ. 

Gurudas Adhya — Decree-holder — Ap- 
pellant. 

V. 

Jnanendra Naraui Bagchi and others 
— Judgment-debtors — Eespondents. 

Appeal No. 92 of 1933, Decided on 
27th June 1934, from original order of 
Sub-Judge, Birbhum, D/- 21st Jan- 
uary 1933. 

(a) Civil P. C. (1908), S. 39 — Simultane- 
ous execution is permitted — Court has juris- 
diction to execute its decree and at same 
time send it to another Court to execute it 
simultaneously — Court need not go through 
process of sale to see whether proceeds 
will be sufficient to cover decree — Allega- 
tions supported by affidavit are sufficient 
for Court to make order of transfer. 

Simultaneous execution is permitted by the 
Court; but in making an order for such execu- 
tion, care should be taken so that there may 
not be any hardship on the judgment debtor. 
The Court has jurisdiction to execute its decree 
and at the same time send it to another Court 
to execute it simultaneously. It is not neces- 
sary for the Court to go through the process of 
a sale in order to find out whether, in point of 
fact, the proceeds of the sale would be sufficient 
to cover the decree; it would be enough if there 
are allegations made, supported by an affidavit 
or some other evidence on which the Court can 
reasonably rely, which tends to show that there 
are circumstances present from which it can be 
safely inferred that the properties within the 
jurisdiction of the Court would not satisfy the 
decree. If such circumstances are proved to 
the satisfaction of the Court, it would be quite 
open to the Court having regard to the provi- 
sions of Cl. (b), 8. 39 to make an order trans- 
ferring the decree for execution to another 
Court. [P 270 C 1, 2] 

(b) Civil P.C. (1908), S. 39 and O. 21, 
R. 6 — Court can issue certificate of non- 
satisfaction even when execution is pending 
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— But order for transfer can be made only 
after issuing notice to judgment-debtor. 

In a case where execution is pending in a 
Court, the Court is not deprived of the power 
of issuing a certificate of non-satisfaction. But 
the Court should before ordering transfer, issue 
notice to the judgment-debtor, and after hear- 
ing the judgment-debtor’s objection, if any, as 
regards the order to be made, the Judge should 
proceed to consider whether sufficient cause has 
been made out justifying the issue of simulta- 
neous execution. [P 269 C 2; P 270 C Ij 

Bijan Kumar Muhherjee, Kumud 
Bandhu Bagchi — for Appellants. 

Bejoy Kimar Bhattacharjee, Durga 
Gharan Mitter for Benoyendra Prosad 
Bagchi — for Eespondents. 

Judgment. — This is an appeal by the 
decree-holder against an order passed 
by the Subordinate Judge of Birbhum 
on 21st January 1933. ITie facts which 
gave rise to the proceedings in which 
the said order was passed are as fol- 
lows: The appellant obtained a decree 
for money on 23rd August 1932 againsb 
the respondents judgment-debtors. The 
amount of the decree was about 
Es. 14,000 or a little more. When the 
suit, as a result of which the said de- 
cree was passed was pending, the appel- 
lant obtained an order of attachment 
of certain properties before judgment. 
The suit was instituted and tried in the 
Court of the Subordinate Judge at 
Murshidabad. On 24th September 1932, 
the appellant'applied for execution of 
the decree and in the said application 
it was prayed in the first place that the 
properties which were under attach- 
ment and within the jurisdiction of the 
Murshidabad Court were to be pro- 
ceeded against, and nextly it was prayed 
that certain other properties which the 
judgment-debtors had within the juris- 
diction of the Court at Birbhum might 
be proceeded against, and that for the 
latter purpose the decree might be 
transferred to the Birbhum Court. In 
the application it was stated that the 
properties which had already been at- 
tached and were within the jurisdic- 
tion of the Murshidabad Court would 
not be sufficient for the satisfaction of 
the decree because there were certain 
other decrees which were for very large 
amounts and which were specified in 
the application, in consequence of which 
the said properties had also been at- 
tached, and that any amount which 
might be obtained by the sale of those 
properties would have to be distributed 
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pro rafea amongst the contending decree- 
holders. On receipt of this application, 
the Subordinate Judge at Murshidabad 
made an order on 24th September 1932 
directing the sale of the properties ly- 
ing within the jurisdiction of his Court 
and which had been attached before 
judgment. So far as this sale is con- 
cerned, he ordered that no fresh attach- 
ment was necessary and he ordered 
notices to issue on the judgment-debtors 
under under O. 21, R. 66, Civil P. C., 
fixing 15th November 1932 for return. 
As regards the prayer for the transfer 
of the decree for execution to the Bir- 
bhum Court the learned Judge made 
this order. 

“Oa the prayer of the decree-holder let a 
certificate under 0. 21, R. 6, Civil P. C., be 
sent to the District Judge of Birbhum forexecu- 
tion of the decree in the Sub- Judge’s Court of 
that place with the direction that the decree- 
holder may proceed with his execution there as 
well as here, but the sale at Suri may not ac- 
tually be held before further direction from 
this Court.” 

It may ba stated here that this order 
was made by the learned Judge without 
giving any notice to the judgment- 
debtors and without hearing what they 
had to say as to why the order should 
not be made. In accordance with the 
order transferring the decree which was 
passed by the learned Subordinate Judge 
as aforesaid a copy of the decree was 
sent to the Court of the Subordinate 
Judge at Birbhum and also a certificate 
of non-satisfaction in which it was 
stated that there had been satisfaction 
of the decree which was to be executed 
and that the claim thereunder was 
Rs. 15,000 odd carrying interest at 
six per cent per annum. On receipt of 
this certificate and the copy of the de- 
cree from the Court of the Subordinate 
Judge at Murshidabad, the Subordinate 
Judge of Birbhum on 27th September 
1932 made an order issuing attachment 
under O. 21, R. 54 of the Code with re- 
gard to the properties within the juris- 
diction of his Court which had been 
specified as being properties against 
which execution wa^ to be proceeded 
with. Later on, on 4th January 1933, 
by which date the attachment ordered 
as aforesaid had already been effected, 
an objection was filed on behalf of the 
judgment-debtors. This objection was. 
heard by the learned Subordinate Judge 
and he eventually on 2l8t January 1933 


Calcutta 269 

allowed the objection and dismissed the 
execution case. 

The learned Subordinate Judge held 
that the question that arose in the case 
was whether the Court could hold juris- 
diction to execute its decree and at the 
same time send it to another Court to 
execute it simultaneously. To this ques- 
tion the learned Judge gave his answsr 
in the negative. He held that, under 
S. 39, Cl. (b) of the Code, before a de- 
cree could be sent to another Court for 
execution a case must be made out that 
there was no sufficient property within 
its own jurisdiction to satisfy the de- 
cree and that inasmuch as in the pres- 
ent case the execution proceedings which 
were pending in the Court of the Sub- 
ordinate Judge at Murshidabad had not 
come to an end, it was not possible for 
that Court to come to any such conclu- 
sion as that. He observed next that 
there was no provision in the Code for 
the issuing of a conditional certifi- 
cate and that all that the Court 
under such circumstances could do was 
to issue a* precept under S. 46 of the 
Code. He treated the transfer of the 
decree and the issuing of the certificate 
of non-satisfaction as amounting to the 
issuing of a precept under S. 46 of the 
Code; and finding that the attachment 
which had been made under that pre- 
cept had continued for more than the 
period of two months which the section 
contemplated, he thought that the at- 
tachment must come to an end. In this 
view of the matter, he held that the 
judgment-debtors' objections should suc- 
ceed and he accordingly dismissed the 
execution case. It is from this order 
order that the present appeal has been 
preferred. 

The view which the learned Subordi- 
nate Judge has taken, namely, that the 
Court cannot hold jurisdiction to exe- 
cute its decree and at the same time 
send it to another Court to execute it 
simultaneously, is a view which accord- 
ing to the authorities cannot be sup- 
ported. Many of the decisions bearing 
upon this question were noticed in 1927 
Cal. 581 (l) at pp. 661-662. In view of 
the decisions referred to there, it must 
be taken that the view generally accep- 
ted by the Courts is that simultaneous 
execution is permitted hv the Court. 

1. J. 0. Galstaun v. F. E. Diushaw, 1927 Oal. 
. 631=102 I 0 613. 
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3tit that in making an order for such 
3 xecution, care should be taken so that 
there may not be any hardship to the 
judgment-debtor. But at the same time 
we must say that the order which was 
made by the Murshidabad Court in the 
present case on 24th September 1932, 
directing the copy of the decree to be 
transferred to the Birbhum Court toge- 
ther with a certificate of non-satisfac- 
tion is an order which ought not to be 
supported for one reason, at least if for 
no other reason, that it was made with- 
out giving any opportunity to the judg- 
ment-debtors to state what they had to 
state in opposition to such an order. 

Our attention has been drawn by Mr. 
Bhattacharjee appearing on behalf of 
the respondents to the provisions of 
Cl. (b), H. 39 of the Code and it has 
been argued by him that in the present 
case there is nothing to show that in 
point of fact the properties which are 
within the jurisdiction of the Murshida- 
bad Court will not be suflicient to satis- 
fy the decree. And he has also argued 
that Cl. (b), R. (), O. 21 suggests that it 
is only where either there has been no 
execution of a decree or where there has 
been execution but the decree has not 
been satisfied in full that an order may 
be made sending a decree for execution 
to another Court. We are of opinion 
|that these contentions are not well 
founded. It is not necessary, in our 
opinion, for the Court to go through the 
process of a sale in order to find out 
whether in point of fact the proceeds of 
the sale would be suflBcient to cover the 
decree. It would be enough if there are 
jallegations made, supported by an affi- 
idavit or some other evidence on which 
the Court can reasonably rely, which 
itends to show that there are circum- 
iStances present from which it can be 
isafely inferred that the properties with- 
|in the jurisdiction of the Court would 
jnot satisfy the decree. If such circum- 
istances are proved to the satisfaction of 
{the Court, it would be quite open to the 
jCourt having regard to the provisions of 
id. (b), S. 39 to make an order transfer- 
jring the decree for execution to another 
(Court. And we are further of opinion 
jthat Cl. (b), R. 6, 0. 21 only lays down 
[what the Court will have to do at the 
jtime when the decree is sent for execu- 
Itiori: it onlv savs that a certificate will 


faction of the decree has not been ob- 
tained by execution, or where the de- 
cree has been executed in part, the ex- 
tent to which satisfaction has been ob- 
tained. In our opinion nothing that 
has been said in Cl. (b), R. 6, 0. 21 
should be considered as indicating that 
in a case where execution is pending in 
a Court, the Court is deprived of the , 
power of issuing a certificate of non- 
satisfaction. We therefore think that 
it must be held that the view which the 
learned Judge has taken as regards the 
competency of the Murshidabad Court 
to transfer the decree to Birbhum Court 
to execute is not correct. In our opi- 
nion therefore, the learned Subordinate 
Judge was not right in dismissing the 
execution case on the ground on which 
he has proceeded. 

As we have already stated, the ori- 
ginal order which was made by the 
Court at Murshidabad was not an order 
properly made. We therefore do not 
interfere with the order from which the 
appeal was preferred. We think it only 
right to point out to the learned Subor- 
dinate Judge who made' the order for 
transfer of the decree that he should 
now go on with the proceedings from 
the point at which the application was 
made by the decree-holder on which he 
made the order of 24th September 1932. 
He should now order notices to issue on 
the judgment-debtors so that they may 
have an opportunity of showing cause as 
to why an order should not be made 
under O. 21, R. 6 of the Code. After 
hearing the judgment-debtor’s objection, 
if any, as regards the order to be made, 
the learned Judge will proceed to con- 
sider whether suflicient cause has been 
made out justifying the issue of simul- 
taneous execution under the provisions 
of S. 39 of the Code. If ho decides to 
make such an order he will consider, 
having regard to the provisions of 0. 21, 
R. 26 of the Code as to whether any, 
and if so what, further order should be 
made as regards the limitation to bo put 
upon the execution that will take place 
in the Court in which the decree would 
be sought to be executed. 

The result therefore is that the ap- 
peal is dismissed, but the attention of 
the Subordinate Judge of Murshidabad, 
in whose Court the execution in respect 
of the aforesaid decree is nendins should 
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above so that he may proceed with the 
case in accordance therewith. There 
will be no order for costs in this appeal. 

K.S. dismissed. 

A I. R. 1935 Calcutta 271 (1) 

MUKERJI, ACr. C. J. AND S. K. Ghosk, J, 

Atul Chandra Sen — Appellant, 

V. 

Kannavirnal and Respondents. 

Appeal No. 272 of 1932, Decided on 
9fch August 1934, from original order of 
Dist. Judge, Chittagong, D; - 3ist March 
1932 

Provident Funds Act (1925), Ss. 4, 5 (2) — 
Nominee holding certificate is entitled to 
money in preference to another having ob- 
tained prior certificate. 

In a competition between two persons, it is 
the nominee who holds a certificate who is en- 
titled to the money. Hence where a widow holds 
a succession certificate in respect of assets of her 
deceased husband but subsequently a nominee 
of her husband obtains a succession certificate 
for the provident fund amount, the latter is 
entitled to the nioiiey and the former’s certifi- 
care is no bar. [P 271 C 2] 

Jitendra Kumar Sen Gupta and 
Paresk Chandra Sen — for Appellant. 

Judgment.— The question in this 
case is what is the true meaning of S. 5 
sub-S. (2), Provident Punds Act (19 of 
1925). The appellant applied in the 
Court of the District Judge of Chittagong 
for a Succession Certificate in respect of 
a debt in favour of a deceased person 
recoverable from the A. B. Railway Co. 
Ltd. The debt was an amount of Pro- 
vident Fund money due to the deceased, 
in respect of which the appellant was 
the nominee. The respondent as widow 
of the deceased had, prior to the said 
application, obtained a Succession Certi- 
ficate in respect of the assets of the 
deceased from the Court of the District 
Judge of Trichinopoly. The appellant’s 
application has been refused by the 
learned Judge on the ground that the 
certificate previously obtained by the 
respondent affords a bar. The question 
turns on the meaning of sub-S, (2j of 
S, 5, Provident Funds Act (19 of 1925). 
The relevant words of the sub-section 
are : 

“ Notwithstanding anything contained in the 
Succession Certificate Act, 1889 . . . , . any such 
person (i. 0. a nominee) shall, on the death of the 
subscriber or depositor, be entitled to the grant 
of a certificate under that Act .... entitling 
him to receive payment etc.” 

Does it mean only this that the nomi- 
nation will entitle the nominee to a 


certificate without any proof of his right 
thereto such as an applicant for a certi- 
ficate has otherwise to establish (vide 
S. 373, Succession Act 39 of 1925) ? Or, 
does it go further and mean that other 
provisions of the Act which may afford 
as a bar will also be operative. The 
matter is one of first impression and it 
is not easy to see what exactly was the 
intention of the JjGgislafcure. But it ap- 
pears that there i.s no provision in the, 
Act laying down that no certificate shall| 
be granted in respect of assets for which; 
a previous certificate has been obtained.; 
S. 385, Succession Act, merely says that! 
a certificate subsequently granted wouldj 
be invalid under certain circumstances. 
Moreover, the effect of S. 4, Providentj 
Funds Act, is that in a competition bet-j 
ween two persons it is the nominee who; 
holds a certificate who is entitled to the 
money. We therefore think it would be 
reasonable to hold that the former 
meaning should be attributed to the 
sub-section m question. The result is 
that, in our judgment, the appeal should 
be allowed and the order complained of 
being set aside, the case will go back to 
the Court below, and that the applica- 
tion for certificate, if it is otherwise in 
order, should be granted. No order as 
to costs. 

K.S. Appeal allowed. 

A I. R. 1935 Calcutta 271 (2) 

Mittek, j. 

j^Iannilal Anandji — Plaintiff — Peti- ■ 
tioner. 

V. 

B. N. By., Ltd . — Defendants—Oppo- 

Civil Euie No. 493 of 1934, Decided 
on 20th August 1934, from judgment of 
Small Cause Court Judge, Sealdah, D/. 
22nrl December 1933. 

(a) Railways Act (1890), S. 72 (1) (2)— 
Liability of Railway administration is that 
of bailee and not that of common carrier or 
insurer — Misconduct implies something 
more than negligence — Rain water entering 
wagon by great force of winds— -Held it was 
no misconduct. 

In India the liability of a Railway Adminre- 
tration is not that of a common carrier. It is 
not an insurer. Its liability is that of a bailee 
as defined in the Contract Act. If there is no 
negligence, there is no liability. Whatever the 
term misconduct may imply, the word implies 
something more than negligence. If rain water 
enters a wagon by the groat force of winds, the 
omission of the railway company to provide 
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absolutely water-tight doors such as would not 
permit even a drop of water to enter would not 
amount to misconduct To insist on such a 
high standard would be to make an Indian 
Railway administration virtually an insurer 
and not a bailee: 1933 Pat 630, Expl. 

[P 273 0 1] 

(b) Railways Act (1890), S. 72 — Railway 
company does not insure against negligence 
of consignor. 

A railway company does nol insure against 
the negligence of the consignor. It is the duty 
of the consignor to have his goods properly 
packed, such as would be damaged unless pro- 
perly packed, [P 273 C 2] 

J. D. Lewis and Mahendra Kumar 
Ghose — for Petitioner. 

S. G. Brahmachari and Sudhir Kumar 
Ehastgir — for Opposite Parties. 

Order. — This Rale is on behalf of 
the plaintiff whose claim for damages 
against the B. N. By. Oo. has been dis- 
missed by the learned Small Cause Court 
Judge of Sealdah. The plaintiff is a 
dealer in biri. His agent booked con- 
signments of Biri leaves from Amgaon 
to Shalimar under invoice No. 16 dated 
17th September 1930 and from Gondia 
to the same station under invoice No. 47 
dated 28th October 1930. On arrival 
of the goods at Shalimar it was found 
that 8 bags of the first and 6 bags of the 
second consignment had been damaged 
by wettage. The railway officers esti- 
mated without prejudice the damage at 
20 per cent and the plaintiff took deli- 
very. The plaintiff has now claimed 
damages. For both the consignments 
the plaintiff’s agent executed risk notes 
in Form B approved by the Governor- 
General in Council which would make 
the Railway Administration liable for 
‘‘loss, destruction, deterioration or 
damage” only if the plaintiff proved 
misconduct on the part of the Railway 
Administration s servants. For the con- 
signment booked from Amgaon the plain- 
tiff’s agent also executed a risk note in 
Form A, the goods being not packed ac- 
cording to the requirements of the de- 
fendant, namely they were not packed 
in double gunny bags of the required 
quality. 

In the plaint the plaintiff made speci- 
fic allegations that the goods had been 
damaged by the undue delay iji transit 
and by the carriage in non-waterproof 
wagons with wooden roofs. In one para- 
graph of the plaint however there is a 
general statement that the Railway 
Company's servants had been guilty of 
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negligence and misconduct, no particu- 
lars being given. The defendant Com- 
pany ought to have asked for particulars 
about the misconduct pleaded which 
fchey neglected to do. The learned 
Small Cause Court Judge has recorded 
findings to the effect that there was no 
undue delay in transit and that ifc was 
not proved that the wagons which ac- 
cording to the admission of the defen- 
dant company had corrugated iron roofs, 
were defective. He also held that the 
plaintiff had failed to prove wilful neg- 
lect on the part of the Railway com- 
pany’s servants. How the last finding 
is material I fail to see. The form of 
risk note B was amended in 1924, when 
the w’ord misconduct was substituted 
for the words wilful neglect. He did 
not record an express finding" on the 
question as to whether there was any 
misconduct on the part of the Railway 
company’s servants. He however found 
that the Railway company had proved 
satisfactorily that its servants had taken 
due care and precaution in respect of 
the consignments and that damages that 
occurred cannot be attributed to any 
neglecfc on their part. 

One would have thought that after 
the said findings it was a bold step for 
the plaintiff to move further in the 
matter. Realising that he could not 
further hope to succeed on the specific 
allegations made in the plaint, the plain- 
tiff turns round and presents his case on 
a new line altogether, which has only 
been rendered possible by the Railway 
company neglecting to ask for parti- 
culars about the misconduct pleaded. 
He says now that the servants of the 
Railway Administration had been guilty 
of breach of standing orders and points 
out two of them to be found in Ex. 4. 
The first is that during the monsoon 
(which according to the instructions of 
the Railway company is to be taken to 
last from June to December) goods liable 
to damage are not to be loaded against 
the sides of flap doors of wagons but 
well away and the second is that 
wagons with corrugated iron roof should 
not be loaded with damageable commodi- 
ties and urges that breach of standing 
orders by itself is misconduct. As I 
have stated that on the plaint this case 
the defendant opposite party was not 
called upon to meet, but I would not 
rest my judgment on the said ground ^ 
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A-ssuming itfea/t mecro l^reach of standing 
Drders wo^ld amount to misoonduob for 
which there is some authority, see 1931 
3al. 734 (1) and 1932 Cal 70 (2), the 
Sindings of the learned Small Cause Court 
Judge exclude the case of misconduct. 
It is not necessary for me in this case 
bo dejBne the word misconduct or to 
decide if there is a distinction between 
misconduct” as used in Eisk note B in 
currency in India and the word “wilful 
misconduct” used in England in such 
cases. On this point there is a diver- 
gence of opinion: see 1930 Cal. 815 (3) 
and 1933 Cal 742 (4). 

In India the liability of a Railway 
jAdministration is not that of a common 
[carrier. It is not an insurer. Its liabi- 
lity is that of a bailee as defined in the 
‘Contract Act. If there is no negligence 
ithere is no liability. Whatever the 
[term misconduct may imply, it is quito 
apparent from a comparison of Cl. (l) 
with 01. (2) of S. 72, Railways Act, that 
the word implies something more than 
negligence. The risk notes approved by 
the Governor. General in Council as 
their terms show are intended to reduce 
and limit the responsibility which 
railway administrations would otherwise 
have under sub-S. (1) of S. 72. The 
finding that there was no negligence on 
the part of the opposite party neces- 
isarily excludes the case of misconduct. 
There is documentary evidence that in 
respect of at least the consignment 
booked at Gondia the agent of the plain- 
tiff admitted that the wagon was in 
good condition (Ex. G). There is no 
evidence that the goods had been loaded 
against the sides or flap doors as all the 
evidence that has been placed before 
me is inconclusive. That evidence is 
that when the wagons were opened at 
Shaliraar some bags fell out. The bags 
of biri leaves are huge and compara- 
tively light; It may as well be that 
some of them had slided to the sides by 
reason of the jerks and other causes due 
to motion. Exs. Q and Q-2, the only 
documents on which the learned Advo- 
cate of the petitioners could lay his 

1. Secy of State v. Dhokahual, 1931 Oal 734= 
134 ' C J40. 

2. B. N. Ry. V. Moolji Siooa, 1932 Cal 70:=?134 
I C 1268. 

3. B. N, Ry. Co. v. Moolji Sicca, 1930 Cal 815 = 
129 I 0 769. 

4. M. S .M. Ry. Co. v. Suuderjee, 1938 Cal 742= 
147 I 0 762=60 Cal 993, 

n/.q.5 ^ .3fi 
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hands on, show that the opinion of sc^ipe 
of the ra^ilway servants was that rain 
had.“b0atea in.” If rain water eatersi 
a wagon by the great force of winds l! 
do not see how the omission of the 
railway company to provide absolutely 
water-tight doors, such as would pot 
permit even a drop of water to enter 
would amount to misconduct. If that 
is the proposition intended to be laid 
dcwn in 1933 Pat. 630 (5) I must res- 
pectfully dissent from it. To insist on 
such a high standard would be to make 
an Indian Railway administration vir-tu- 
ally an insurer and not a bailee, whose 
responsibility is defined in Ss. 151 ^ind 
152, Contract Act. 

With regard to the consignment 
booked at Amgaon there is a further 
difficulty that bars the success of the 
plaintiff. His agent admitted that the 
consignment had not proper and ade- 
quate covering and on that footing exe- 
cuted a risk note in Form A. A Railway 
company does not insure against the 
negligence of the consignor. It is the 
duty of the consignor to have his goods 
properly packed, such as would be 
damaged unless properly packed. This 
is even so where the responsibility of a 
carrier is much more than that of an 
Railway Administration: see Lord 
Dunedin in 1920 A. C. 321 (6) at 335 
Disney’s Carriage by Railway, Edn. 7, 
p. 64. For these reasons I would dis- 
charge the Rule with costs one gold 
mohur. 

K.s. Bide discharged. 

6. Jamnadas v. E. I. Ry. Co., 1933 Pat 630=148 

I C 396. 

6. L. & N. W. Ry. Co. v. Richard Hudson, 1920 

A C 324=89 L .J K B 323=122 L T 630. 
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Mitter and Edgley, JJ. 

Tulsi Bibi — Plaintiff — Appellant. 

V. 

Farrak Bibi and •^'■Respondents. 

Appeal No. 53 of 1930, Decided on 
22nd August 1934, against decree of 
Sub-Judge, First Addl. Court, 24 Par- 
ganas, D/- 27th November 1929. 

(a) Court-fees — Question of — Proper Court^ 
fee depends on allegations in plaint. 

The question as to what the proper Oourt-fea 
ought to be on the plaint depends on the allega* 
tions which are contained in plaint. [P 276 0 1] 

(b) Partition — Seve^l persons entitled to 
•ucMsd to property Property belengs to 
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them jointly — Pottettion of one it construc- 
tive potsetslon on behalf of all— Co-sharer. 

Where several persona become entitled on the 
death of the last owner to succeed to the 
estate of the owner, ‘the properties belong jointly 
to all of them and possession of one co-sharer is 
really a constructive possession on behalf of all: 
eC LJ 651, Bel on. [P 275 0 1] 

(c) Court-fee — Suit by one of co-sharers 
for partition of his share — Allegation that he 
is in joint possession with defendants — Ad- 
valorem fee need not be paid — Partition. 

, Where plaintiff files a suit for partition of his 
share and alleges that he is in joint possession 
with the defendant co-sharer, ad valorem court- 
fee need not be paid, but if the Court finds that 
he is altogether out of possession, it can ask for 
ad valorem Court-fees. [P 276 C 2] 

Shyaviadas Bhattacharji — for Appel- 
lant. 

Nagendra Nath Dutt, Satyendra 
Chandra Sen, Subodh Chandra Dutt 
and Surjya Kumar Aich — for Eespon- 
dents. 

o n. Mitter, J . — This is an appeal 
fieea the decree of the Subordinate Judge 
of 24 Parganas, dated 27th Nov. 1929 
by which he dismissed the plaintiff’s 
suit on her failing to put in ad volorem 
Dourt-fees for her share within a fort- 
night of the date of the judgment. The 
suit was one for partition and was in- 
stituted by Tulsi Bibi who is the ap- 
pellant before us. It is stated in the 
plaint that one Golam Jalani Khan, a 
Peshwari Mohamedan, who was a 
wealthy land-holder and a brick manu- 
facturer of Topsia in the District of 
14 Parganas and was governed by the 
B^akezai custom of inheritance prevail- 
ing in his clan died on or about 23rd 
day of March 1927 leaving considerable 
moveable and immovable properties, that 
upon the death of the said Golam Jalani 
Khan the plaintiff, now appellant, and 
the defendants Furokh Bibi and Naji- 
bunnessa Bibi jointly and absolutely 
inherited the estate left by the said 
Gulam Jelani Khan by virtue of such 
special custom of inheritance ' prevailing 
in the Kakezari clan by which he was 
governed. She further states that the 
plaintiff and the said defendants j ob- 
tained joint possession of the said 
estate and the management thereof was 
entrusted in the hands of Furrokh Bibi 
she being the senior member of the 
family who from time to time paid varir 
ous sums of moneys to the plaintiff and 
the other defendant Najibunneisa Bibi. 
In.paragraph 7 she reoit«»^;|jl7et the 
defendant Najibunnesita Bibi, i|» collu- 


sion with the defendant f^nrokh Bibi, 
secretly and without the [knowledge of 
the plaintiff instituted a suit for parti- 
tion being title Suit No. 107 of 1927,. 
against the said Furokh Bibi ignoring 
her rights altogether. It is stated in 
paragraph No. 13 that Furokh Bibi ia 
all along and still is in management of 
the said estate and has failed and neg- 
lected to render to the plaintiffs a true 
and faithful account in respect of 
the income thereof though repeatedly 
called upon by the plaintiff to do sO; 
On these allegation she prayed for par- 
tition by metes and bounds of the estate 
of Gulam Jelani Khan and allotment of 
plaintiff’s one third share to her to be 
enjoyed by her in severalty and abso- 
lutely, There were other reliefs which 
were asked for including relief for an 
injunction restraining the defendant 
from dealing with the income of the 
joint estate or any part thereof and from 
proceeding with the partition by virtue 
of the fraudulent compromise in title 
suit No. 107 of 1927. The two prelimi- 
nary issues that were tried by the Sub- 
ordinate Judge were to this effect, 
namely (l) 

“Has the necessary Court- fee been paid 7” 
and (2) 

“Is the plaintiff entitled to get any relief 
without a prayer for recovery of possession and 
without setting aside the document dated 25tb 
April 1927 alleged to have been executed bet- 
ween the plaintiff and defendant 1 as mentioned 
in the plaint 7” 

The Subordinate Judge also stated in 
his judgment the respective contentions 
of the plaintiff and defendants. The 
plaintiff contended that the Court-fee 
payable was the one payable in a suit 
for partition, namely a sum of Es. 16, 
whereas the defendants contend that as 
it appears that she was out of possession 
the suit cannot proceed unless ad- 
valorem Court-fees are paid. After re- 
cording the objections of the parties the 
learned Subordinate Judge said this: 

In my opinion the arguments advanced on 
the defendant’s side are quite cogent and rea- 
sonable and 1 am of opinion that the plaintiff 
must pay advalorem Court-fees for her alleged 
share and that there ought to be a prayer that 
the alleged instrument is void in law.” 

Against this decision the present ap- 
peal has been brought by the plaintiff 
and it is contended on her behalf that 
the Subordinate Judge has gone wrong 
on the question of Court-fees. The) 
question as to what the proper Oourtjl 
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tees 4io be on the pld*int depends 

on the lille^ations 'which are contained 
in the plaint, and the plaintiff states 
clearly in paragraph No. 3 that imme- 
cliately after the death of Gulam Jelani 
Khan when succession opened out she 
being the wife of Golam Jelani Khan 
became entitled to l/3rd of the pro- 
perties and she was in joint possession 
of the said estate. Eeliance was placed 
on behalf of defendants in the Court 
below on an aflBdavit which was filed by 
the plaintiff’s Karpardaz, when the kar- 
pardaz is alleged to have stated that 
the plaintiff was out of possession of the 
properties which form the subject mat- 
ter of partition. The affidavit is prin- 
ted at page 15 of the paper book and 
the relevant para, is para. No. 16. That 
paragraph runs as fololws: 

“That iDspite of repeated requests the said 
Furrokh Bibi is presenting your petitioner from 
entering into possession of the said brick field 
and of other properties and from sharing the 
management of same.” 

There is no allegation here that she 
was not in possession of any portion of 
the joint property including the dwel- 
ling house. We do not think that on 
the materials before the Court the Sub- 
ordinate Judge was right in treating the 
suit as one when the plaintiff has ad- 
mitted that she was out of possession of 
the joint property. In a case where 
several persons become entitled on the 
death of the last owner to succeed to the 
estate of the last owner the properties 
belong jointly to all of them and pos- 
session of one co-sharer is really a con- 
structive possession on behalf of all. 
This is a principle which has been ac- 
cepted and firmly established. Re- 
ference may be made in this connection 
to the decision in 6 0. L. J. 661 (l) where 
Mookerjee, J., pointed out that the 
plaintiff is entitled to maintain a suit 
for partition, if his possession to some 
part of the joint property is admitted or 
established, but if it is established that 
he is not in possession at all of any por- 
tion of the joint property, or that there 
has been a complete ousUr he must sue 
for recovery of possession and partition 
and pay ad-valorem Court-fees upon a 
plaint appropriately framed for the 
purpose. It is pointed in that case that 
in order to maintain a suit for partition 
the plaintiff must be in actual or con- 

i. Bidbata Bai v. Bam Obaritar Rai, (190?) 6 

0 L J 661=:12 0 W N 37. 


structive pqssession of the^j^roperties, 
and whether he has such pbd^ssion or 
hot, is to be determined in View of the 
principle that the possession of am of 
the co-owners, is prima facie the pos- 
session of all the co-owners, and his 
possession must be presumed to be in 
conformity with right and title as co- 
owner. Having regard to this accepted 
and well known principle we are of 
opinion that this suit is rCally a suit 
for partition on the materials as werp 
before the Court. Consequently on the 
Court-fee of Es. 15 which were paid on 
the plaint the plaintiff is entitled to 
maintain the suit. 

The result is that the decree of the 
Subordinate Judge dismissing the suit 
is set aside and the case is sent back to 
him for the determination of the c^her 
issues. It will be open to the Subc^i- 
nate Judge, after the evidence has been 
gone into, if he finds that evidence 
establishes that she is altogether out of 
possession, to ask for advalorem Court- 
fees. The plaintiff appellant is entitled 
to got her costs in this appeal. These 
costs are to be realised from defendants 
1 and 2. The hearing-fee is assessed at 
five gold mohurs. 

Edgley, J . — I agree. 

K.s. Order accordingly, 
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Mitteb and Edgley, JJ. 

Bati Lal Nanji and others — Plaintiffs 
— Appellants. 

v, 

V ttam Lal Sarcar and another — De- 
fendant 1 — Respondents. 

Appeal No. 212 of 1930, Decided on 
16th August 1934, against decree ol 
Sub-Judge, Asansol, D/- 23rd July 1930. 

(a) Partnership — Representation by one 
will not bind others. 

Any representation by one of the partners 
will noh^bind the other partner. [P 277 0 2] 

(b) Civil P C. (1908), O. 21, R. 49-Provi- 
sion is imperative and sale of partnership 
property in execution of money decree 
against one of partners is inoperative and 
invalid, 

Order 21, R. 49 is an imperative provision of 
the statute and renders the sale of partnership 
property in execution of the money decree 
against one of the partners invalid and inopera- 
tive as against the other partners. fP 278 0 I] 

A. K. Boy, Sushil Chandra Sen and 
Amarendra Nath Bose— tor Appellauts, 

^rat Chandra Bose and Q&pendra 
Das — for Eespdfcidents. 
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, Mitter, J. — This is an appeal by the 
plaintiffs from a decree of the Subordi- 
nate Judge of Asansol dated 23rd July 
1930, by which their suit claiming seve- 
ral reliefs was dismissed. The reliefs 
claimed in the plaint are: (l) that cer- 
tain coal lands mentioned in Sch. 
(l) to the plaint be declared to be the 
joint and partnership properties of 
plaintiff 1 and defendant 2 constituting 
the firm of Khengarji Amritlal & Co., 
(plaintiff 2): (2) that a decree in money 
Suit No. 207 and the subsequent pro- 
ceedings thereof are not binding on the 
plaintiffs or either of them; (3) that the 
sale in execution of the said decree is 
void or even if it be held to be valid is 
not binding on plaintiff 1 and his share 
has not been affected thereby, and (4) 
that it be declared that plaintiff 1 has 
a right to redeem the schedule proper- 
ties and the decree for redemption may 
be passed after taking an account of 
what would be due to the principal de- 
fendant. 

The case stated '.ip the plaint is that 
the principal defendant Uttamlal Sarkar 
•and his cosharers are the joint owners of 
mauza Jote Dhamo and that the one- 
half share of the said undivided mauza 
belongs to the said defendant and the 
remaining half share to his cosharers; 
that in the said mauza there is a plot of 
land measuring 527 bighas the under- 
ground coal mining rights thereof was 
demised to one Mr. James Kirkwood by 
two leases one of which was executed by 
the principal defendants on 28th Janu- 
ary 1920, in respect of his undivided 
half share and the other by his cosharers 
Hera Chandra Sarkar and others ou the 
same date and at the same time in res- 
pect of the remaining eight annas; that 
on 17th April 1920, Mr. Kirkwood de- 
mised oil certain terms his rights in the 
said plot of 527 bighas acquired under 
the two leases to the proforma defen- 
dant for the firm of Khengarji Amritlal 
& Co., the partners whereof were the 
proforma defendants Amritlal Ojha and 
the late Nanji Khengarji, the father of 
plaintiff: 1; that on 20th June 1921, Mr. 
Kirkwood conveyed to the firm of Khen- 
garji Amritlal & Co., the right which he 
had under the two leases, viz., his right 
to receive royalty from the said .firm 
under the sub-lease of 17th April 1920; 
tl^at.the said firm became the tenant 
under the principal defendant and his 
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coaharors in respect of the premises de- 
mised by the leases of 28th January 
1920; that plaintiff’s father had 7.anna8 
share in the colliery; that plaintiff I’s 
father died on 3rd March 1928; that on 
the death of his father the plaintiff be- 
came entitled to his entire share in the 
partnership business regarding the jote 
Dhamo Colliery; that some time in Au- 
gust 1928, plaintiff' 1 came to know that 
the colliery has been sold in execution 
of a decree obtained by defendant 1 for 
the royalty of the said colliery; that as 
a result of his inquiries it transpired 
that defendant 1 had instituted a suit 
(Misc. No. 207 of 1924) against defendant 
2 for certain amount due to him in res- 
pect of royalty of the colliery and had 
obtained a charge decree ou 21st April 
1926, which was eventually confirmed 
by the High Cour.t on 18bh January 
1928; that defendant 1 proceeded to sell 
some of the properties covered by the 
said charge decree and that ho himself 
had purchased the same at a grossly in- 
adequate price of Es. 700, the real price 
being Es. 1,25,000; that in the said suit 
neither p[iMn tiff’s father nor the plain- 
tiff wals'ffiane a party; that the plaintiff 
believes tHat defendant 1 followed an 
illegal and irregular procedure in bring- 
ing about the sale; that the properties 
being partnership properties could not 
be sold by defendant 1 in execution of a 
decree against defendant 2 alone and 
the partnership properties have not in 
fact been sold. On this state of plead- 
ings the plaintiffs asked for the reliefs 
which have already been stated. There 
were several defences to the suit but it 
is only necessary to mention those de- 
fences which bear on the points raised 
by the present appeal. They are: (l) 
that defendant 2 was the sole owner and 
proprietor of the firm of Khengarji Am- 
ritalal&Oo. ; (2) that the defendant 1 exe- 
cuted the decree in Suit No. 207 of 1924 
quite legally and purchased the proper- 
ties at a fair price; (3) that the plain- 
tiff allowed himself to be represented 
by defendant 2’ in all transactions re- 
garding the disputed colliery with the 
lessors and is bound by the decree in 
money Suit No. 207 of 1924, on the 
principal of estoppel, acquiescence and 
waiver. On these pleadings several 
issues were framed. 

Issue 2 is to the following effect: Is 
plaintiff 1, a 'partner in the firm of 
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Khengarji Amritalal & Co, (plaintiff 2)? 
The finding of the Subordinate Judge on 
this issue is in favour of the plaintiff, 
appellant. He has held that Nanji Khen- 
garji who was a partner in the firm of 
Nanji is the father of plaintiff 1. The 
finding of the Subordinate Judge Oh this 
part of the case has been challenged by 
the respondent by way of cross-objection 
and we have heard the respondent on 
this point but nothing that we have 
heard from the respondent induces us to 
take a view different from that of the 
Subordinate Judge on this point. It is 
true that no deed of partnership was 
produced in this case; besides it appears 
that the conveyance (Ex, 4) executed 
by Amritalal Ojha in favour of the firm 
shows that Amritalal Ojha was not the 
sole partner, for in that document Am- 
ritalal describes himself as a member of 
the firm of Khengarji Amritalal Co. This 
document is dated 22nd January 1921 
(see p. 17, part 2). The subsequent 
conveyance by Mr. Kirkwood dated 20th 
June 1921, is in favour of the firm 
Khengarji Amritalal &.Co. : see Ex. 5, 
p. 20, part 2. It also appears that in 
Ex. 9 series a published report of the 
Government of the list of coal mines 
worked under the Indian Mines Act, 
Nanji father of plaintiff 1, is also shown 
as the partner of the firm and these re- 
ports extend from 1920 'to 1927: see pp. 
9, 10 and 25, part 2. We have no doubt 
on this documentary evidence that the 
plaintiff’s father was the partner of the 
firm. The respondent in support of his 
cross-objection has seriously commented 
on the fact that Amritalal Ojha has not 
gone into the witness-box and that his 
agent Maniklal who was present in 
Court has not also been examined and 
that when material evidence is withheld 
an inference unfavourable to the party 
withholding the evidence should be 
drawn. Chunilal however has been 
examined on behalf of the plaintiff and 
he proves that Nanji was the proprietor 
of the colliery and that he was appoint- 
ed by Nanji some ten years before he 
was deposing to look after the work of 
the colliery. We are therefore of opi-, 
nion that the Subordinate Judge has 
rightly decided the issue in favour of 
the plaintiff. This disposes of the cross- 
objpotion. 

Issues 3 and 4 raise the question as to 
whether Amritalal represented the firm 


in Money Suit No. 207 of 1924, and 
whether the decree obtained by defen- . 
dant 1 for royalty of the colliery in 
Money Suit No. 207 and the sale in exe- 
cution thereof are binding on the plain- 
tiffs. It is to be noticed in this con- 
nexion that plaintiff 1 is the son of one 
of the partners and plaintiff 2 is the 
firm of Khengarji Amritalal & Co. The 
Subordinate Judge has held on the evi- 
dence of Uttam Lal Sarkar, defendant 1 
alone, that Amritalal represented the 
plaintiffs’ firm and the plaintiffs are 
bound by the decree against defendant 1 
and the sale thereunder. This finding 
of the Subordinate Judge has been chal- 
lenged by the learned Advocate-General 
who appears for the plaintiffs-appellants. 
After reading the evidence of Uttamlal 
we do not think that any case of presen- 
tation has been made out. 

On the other hand the receipts which 
Uttamlal gave to Khengarji Amritalal & 
Co., would go to show that Uttamlal 
was treating the company as the tenant. 
These receipts extend over the period of 
four years commencing from 29bh July 
1924, and ending with 28th November 
1927: (see Ex. 7 series) pp. 38 to 41, 
part 2. Some of the receipts cover a 
period subsequent to the institution of 
the suit of 1924, and they make it clear 
that the tenant was the firm. After 
issuing the receipts defendant 1 who 
was plaintiff in Suit No. 207 might have 
added the firm as a party to the suit if 
he wanted to make the decree in the 
suit binding on the firm, The evidence 
of defendant 1 is that Amritlal told him 
that he had acquired Kirkwood s inte- 
rest in the firm but any representatior 
by one of the partners will nob bind the 
other partner- Nanji. If defendant ] 
had only cared to look into the convey- 
ance by Kirkwood ho would have at 
once discovered that the transferee wai 
the firm one member of which was Am- 
ritalal. This conveyance at p. 21, part 
2 refers to the potbah of 17th April 
1920 granted by Kirkwood in favour of 
Amritalal where Amritalal is described 
as a member of the firm. The receipts 
and these documents show conclusively 
that the doctrine of representation'can- 
not be availed of by defendant" 1. For the 
above reasons the conclusion of the Sub- 
ordinate Judge that Amritalal represent- 
ed the firm cannot be supported. It 
follows from this that the sale is nob 
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bindiag either on plaintiff 1 and cannot, 
affect his interest nor is the sale bind- 
ing on the firm, i. e., plaintiff 2. The 
share of plaintiff 1 in the partnership 
seems to be five and half annas and the 
sale BO far as he is concerned does not 
bind him. 

The next question for consideration is 
what is the effect of the sale so 
far as the firm plaintiff 2 is concerned. 
0. 21, K. 49, Civil P. 0., provides that 
save as otherwise provided by that rule 
property belonging to a partnership 
shall not be attached or sold in execu- 
tion of a decree other than a decree 
passed against the firm or against the 
partners of the firm as such. This is an 
imperative provision of the statute and 
renders the sale in execution of the de- 
3ree in Money Suit No. 207 of 1924, in- 
valid and inoperative as against the 
plaintiffs or either of them. It appears 
from the application for execution dated 
16th March 1928, pp. 47 to 50, part 2, 
that the decree-holder prayed for reali- 
zation of the decretal amount including 
costs and interest by auction sale of the 
colliery in question, that in the said 
execution case the property was sold and 
was purchased by the decree-holder for 
Bs. 700 only: see Ex. 2, p. 63, part 2. 
The sale as we have held is inoperative 
but there is an alternative prayer in the 
plaint that it be declared that the first 
plaintiff has the right to redeem the 
schedule properties and a decree for re- 
demption be passed after taking an ac- 
cqunt of what will be due to defendant 

1., Having regard to the fact that Am- 
ritalal represented to defendant 1 
that he was the sole partner of tbe firm 
it' will he just to grant the plaintiff the 
alternative relief claimed by him and 
we accordingly set aside the decree of 
the Subordinate Judge dismissing the 
plaintiff’s suit and direct that plaintiff 
1 be allowed to redeem the properties 
which have been sold and that a decree 
for redemption be passed after taking an 
account of what will be due to defendant 
1 in accordance with the provisions of 
O. 84, B. 7, Civil P. C„ read with E. 15, 
Considering all the circumstances of the 
case we are of opinion that each party 
should bear its own costs throughout. 

J. — I agree. 

K.S. Decree set aside. 
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Nasim Ali, J, 

Srish Chandra Pal Choudhury — De- 
fendant — Appellant. 

V. 

Bajani Kanta Biswas and others— 
Respondents. 

Appeals Nos. 283 to 285 of 1932, Decid- 
ed on 27th August 1934, from appellate 
decree of Special Judge, Nadia, D/- 7th 
July 1931. 

(a) Bengal Tenancy Act (1885), Ss. 180-A, 
Cl. (15) & i 15(c) — No dispute about status of 
tenants or about enhancibility of rent or 
about area — Held dispute was only about 
amount of rent settled and no second ap- 
peal lay. 

Where there was no dispute about the status 
of the tenants or about the enhancibility or 
otherwise of the rent and there was no dispute 
also as regards the area for which the rent was 
to be assessed. 

Held: that the decision was only about the 
amount of rent settled and that no second ap- 
peal lay 1935 Gal. 97 Eel. on. [P 279 0 2j 

(b) Bengal Tenancy Act (1885), S. 180-A 
— Fair rent — Court can consider rate 
which will be payable if portion of hold- 
ing is kept fallow under panchan system. 

In settling the amount of fair rent, the Court 
is entitled to take into consideration the rate 
which is payable by tenants, lif a portion of 
their holding is kept fallow under the panchan 
system. [P 279 0 1,2] 

A. N. Bose and Hemanta Kumar Bose 
— for Appellants. 

Bamendra Mohan Majumdar — for 
Resi o'adents. 

Judgment. — These three appeals 
arise out of three applications under 
S. 180-A, Ben. Ten. Act, by the tenants 
for determination of uniform annual 
money rent in respect of lands held by 
them under the utbandi system. The 
defence of the defendant landlord was 
that the applications were not main- 
tainable in their present form and that 
the prayers of the tenants were not sus- 
tainable under the law. The landlord 
also alleged that the lands were very 
much improved by the excavation of a 
khal for flow of excess water at his 
cost. The learned Assistant Settlement 
OflBcer, after consideration of all the 
materials which were placed before him 
by the parties, held that the rate of 
Re. 1-2-0 per bigha would be the fair 
rent for the lands in respect of which 
no kabuliyats were executed by the 
tenants and Rs. 2 would be the fair 
rent per bigha for the lands in respect# 
of which kabuliyats were executed by 
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bhe tenanfcs.^^ppeals were then taken 
by the tenants to the Special Judge. 
The learned Special Judge came to the 
conclusion that the nature and extent of 
improvements alleged to have been effect- 
ed by the landlord by the opening of the 
khal could not be determined with any 
degree of precision. He was also of 
opinion that the fair and equitable rent 
should be determined irrespective of the 
question of any contract between the 
parties. He also hold that the average 
of the amount that was actually paid as 
rent for the lands for the previous six 
years could not be determined as the 
papers filed by the landlord were not re- 
liable. 

The learned Judge then considered 
whether he could take into considera- 
tion any of the elements which are 
mentioned in the proviso to CL 9 of 
S. ISO-A, Ben. Ton. Act. The learned 
Judge, after examining the materials on 
the record was of opinion that Ols. (a), 
(b) and (c) were not sufiiciently at- 
tracted in these cases. He was how- 
ever of opinion that in fairness to the 
landlord the question of improvement 
ehould be taken into consideration 
and in fairness to the tenant the 
element of pachan should be con- 
sidered in determining the fair rent, 
After taking these two factors mainly 
into consideration the learned Judge 
varied the rate fixed by the Assistant 
Settlement Officer by fixing Eupee 
1-6-6 per bigha for kabuliyat lands 
^and Ee. 1/- for the non-kabuliyat lands. 
Hence'the^present appeal by the land- 
lord. A preliminary objection was taken 
to the competency of these appeals by 
the learned advocate for the respondents 
on the ground that in view of the 
provisions of S. 180-A, Cl. 15, Second 
Appeals to this Court are not maintain- 
able, inasmuch as the Special Judge has 
only settled fair rent in these cases. In 
other words.the contention is that the 
dispute in these cases being only about 
the amount of rent second appeal was 
barred under S. 180.A, Cl. 15 read with 
S. 115 (c), Ben. Ten. Act. From what 
has been stated above it is clear that in 
these cases there was no dispute about 
the status of the tenants or about the 
enhancibility or otherwise of the rent. 
There was no dispute also as regards the 
area for which the rent was to be assess- 
ed.Consequently I am of opinion that the 


decision of these oases is only a decision 
about the amount of rent settled. See 
the unreported case in 1935 Cal. 97 (l) 
decided by this Court on 12th March 
1934. The preliminary objection must 
therefore prevail. The appeals are ac- 
cordingly dismissed. 

Mr. Bose appearing on behalf of the 
landlord however prayed that these ap- 
peals might be treated as applications 
for revision in these cases. It was con- 
tended by Mr. Bose that the learned 
Judge has no jurisdiction under the law* 
to take into consideration the paohan 
system in settling the amount of rent in 
vie?^ of the provisions of S. 180-A, Ben. 
Ten. Act. I am unable to accept this 
view of the matter. In settling the 
amount of fair rent, the Court is enti- 
tled to take into consideration the rate 
which is payable by these tenants, if a 
portion of their holding is kept fallow 
under the pancban system. It is argued 
by Mr. Bose that unless the area of the 
panchan land in each particular year be 
known, it would be inequitable to take 
panchan rate into consideration in settl* 
ing the fair rent, inasmuch as the quan- 
tity of panchan land in the holding of 
each tenant might very from year to 
year. I am unable to accept this con- 
tention and to hold that without a cor- 
rect determination of the area of panchan 
land in each particular year, it would 
not bo fair to the landlord to take the 
general rate for panchan land into con- 
sideration in fixing the annual rate of 
rent. I am therefore not inclined in 
view of the facts of these cases to inter- 
fere as I am not satisfied that there has 
been a failure of justice in these cases. 
The prayer for taking these appeals as 
applications for revision cannot there- 
fore be entertained. 

K.S. Order accordingly. 

1. B.idri Nardyan v. Abdul Madal & Ors., 1935 

Cal 97=154 I 0 466. 
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Guha and Bartdey, JJ. 

Sailendra Nath Ktmdu — Petitioner. 

V. 

Surendra Nath Sarkar and others — 
Respondents. 

Civil Eule No. 1118 of 1934, Decided 
on 28th November 1934, from order of 
Second Addl. Sub- Judge, 24-Parganas, 
D/. 28th May 1934, 
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Court-fees Act (1870), S. 7 (4) (c) — Declara- 
tion that certain leases in respect of debut- 
tar property are illegal and invalid ^nd for 
possession of property — Value of subject- 
matter is value of leasehold interests 
created by leases and not value of proper- 
ties irrespective of leases. 

Where plaintiH sues for a declaration that 
certain leases created in respect of debuttec 
property are illegal and invalid and for posses- 
sion of the property, the value of the subject- 
matter of the suit is value of the leasehold 
interest created by the leases and not the value 
of the properties irrespective of the leases. The 
plaintiff is under the law entitled in a case of 
the present description, to put his own valua- 
tion, on the lessee's interest, the subject-matter 
of the suit, as it cannot be Said that the lease- 
hdld is capable of strictly accurate valuation. 

[P 280 C 2] 

Gunada Cliaran Sen and Bakhal 
Chandra Bose — for Petitioner. 

Jogesh Chandra Bay and Satindra 
Boy Choudhury — for Opposite Party. 

Order . — This Rule is directed against 
an order passed by the Second Addi- 
tional Subordinate Judge, 24-Parganas, 
in title suit No. 12 of 1933, directing the 
plaintiff in the suit, a shebait, to pay 
court-fees on the plaint on the value of 
the subject-matter of the suit. The 
plaintiff in the suit prayed for a declara- 
tion that certain leases executed in res- 
pect of debuttar properties were illegal, 
invalid, and inoperative; there was also 
prayer for khas possession of the pro- 
perties covered by the leases. The 
leasehold properties which were the 
subject-matter of the suit were valued 
by the plaintiff* at Es. 2,000 and ad 
valorem court-fees were paid on that 
amount. It appears that a commission 
was appointed for the purpose of ascor- 
taining the value of the jn^operties in 
suit irrespective of the leases; and the 
valuation made by the Commissioner 
was Es. 69,921-5-0. The plaintiff was 
then directed by the learned Judge to 
pay court-fees on the aforesaid sum of 
of Rs. 69,921-5-0, the value of the sub- 
ject matter of the suit before the Court. 

A question was raised on the side of 
the opposite party in the Rule that the 
case was nob one in which the revi- 
sional jurisdiction of the Court could ba 
allowed to be invoked in favour of the 
plaintiff petitioner in this Court. We 
were not at ail impressed with the view 
presented' before us on behalf of the 
opposite party, that because there was 
the right of appeal by the plaintiff in 
the suit after his plaint has been re- 
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jedted on the plaintiffs not complying 
with the Court’s order in the matter of 
payment of deBcit court-fees, this Court 
should not interfere in revision, if 
we were convinced that the order direct- 
ing the payment of additional court- 
fees was not supportable under the law\ 
and was passed in the illegal exercise 
of jurisdiction by the Court below. In 
our judgment the order complained of 
is illegal. On a perusal of the plaint 
filed in Court, there can be no doubt 
that court-fees in the case were leviable 
under S. 7, sub-S. (4) and Cl. (c), Court- 
fees Act, as the suit instituted by the 
plaintiff was one to obtain a declaratory 
decree where consequential relief was 
prayed. Four leases specified in the 
plaint were sought to be avoided, by 
the plaintiff as shebait; and it was 
necessary to pray for possession of the 
properties covered by these leases as a 
prayer for a declaration could not be 
considered to be sufficient under the 
law, in cases of the present description. 

The question then was, what was the* 
value of the subject-matter of the suit 
as mentioned in S. 7, sub-S» (5), Court- 
fees Act? The primary relief claimed 
in the suit was the cancellation of the 
leases in respect of the debuttar pro- 
perties, and possession was sought to be 
obtained by the plaintiff of the lease- 
holds created by the documents alleged 
by the plaintiff to be illegal, invalid 
and inoperative. In our opinion there 
can be no question that the valuation 
required to .be put on the properties 
covered by the plaint before the Court 
was the valuation of the leasehold in- 
terests created by jjhe different leases, 
and not the valuation of the properties 
irrespective of the leases. In the above 
view of the case we are unable to agree 
with the Court below in holding that 
the plaintiff in the suit, the petitioner 
in this Court, was required to pay ad 
valorem court-fees on the plaint filed' 
by him, on the value of the properties 
in suit, which has been ascertained to be 
Rs. 69,921-5-0 irrespective of the leases 
in question. The subject-matter of the 
suit were the the leaseholds created by 
documents alleged by the plaintiff to be 
invalid under the law, and the valua* 
tion put by the plaintiff on the subject- 
matter appears to be adequate, regard 
being had to the fact that the annual 
rent payable for debshebaby the lessees 
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in' possession was only Es. 75. The 
plaintiff was under the law entitled in a 
case of the present description to put 
his own valuation on the lessees’ inter- 
est, the subject-matter of the suit, as it 
cannot be said that the leasehold was 
capable of strictly accurate valuation. 

In the result the Rule is made abso- 
lute. The orders of the Court below 
passed on 28th May 1934 are set aside. 
The suit before the Court will now be 
proceeded with on the plaint as filed in 
Court. There is no order as to costs in 
the rule. 

K.s. Rule made absolute. 
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S. K. Ghosk and Henderson, JJ. 

Mohammad Saleuddin and another — 
Appellants. 

V. 

Emperor — Opposite Party. 

Appeal No. 495 of 1934, Decided on 
29th January 1935. 

(a) Interpretation of Statutes — General 
Act inconsistent with special Act-Latter is 
applicable— Criminal P. C. 

The provisions o£ the Criminal Procedure Code, 
in so far as they are inconsistent with the Ben- 
gal Act 12 of 1932, are not applicable to trials bv 
Special Magistrates. [P 282 C 1] 

(b) Criminal P. C. (1898), S. 337 — Special 
Magistrate has power to tender pardon to 
accused jperson — Bengal Act (12 of 1932), 
S. 25. 

A Special Magistrate has power to tender a 
pardon to an accusod person. [P 282 C 1] 

Manowar — for Appellant. 

Khu7idkar and Nirrnal Chandra 
Chahravarty — iox the Crown. 

> Henderson, J.— The appellants have 
been found guilty of conspiracy with 
each other; the accused Eomesh Das who 
has not appealed, P. W. 2, Peara Hos- 
sain and others to commit offences 
punishable under Ss. 387 and 506, I. 
P. 0. In brief the prosecution case is 
that they are membeis of a gang of revo- 
lutionaries, who extort money from per- 
sons by terrorising them. The modus 
operandi is said to be as follows : A 
letter is sent demanding the payment of 
money, which is said to be required for 
the purchase of firearms and for other 
revolutionary purposes. The letter con- 
tains a threat to the effect that, if the 
money is not forthcoming, the recipient 
and the members of his family will be 
murdered.^ There is a further direction 
to hand over the money to a messenger, 
who will come with another letter on 


some subsequent date. This letter is 
then followed by another one containing 
a direction in these terms. The prose- 
cution case is that in pursuance of this 
conspiracy specific offences were com- 
mitted against P. W. 3, Radhika Prosad 
Mukherjee, P. W. 10, Satish Chandra 
Roy Choudhury and P. W. 13, Manmatha 
Nath De. 

A pardon was tendered to the accused 
Piara Hossein and he was examined as a 
prosecution witness. It has been con- 
tended by Mr. Manowar on behalf of tha 
appellants that this procedure has re- 
sulted in an illegality. This argument 
has two branches : in the first place it 
was contended that the Magistrate, hav- 
ing once taken action under this section, 
was bound to commit the accused for 
trial to the Court of Session : in the 
second place it was contended that if 
the Magistrate did not commit, S. 337, 
Criminal P. C., has no application and 
the evidence so taken was inadmissible. 
On behalf of the Crown Mr. Khundkar 
argued that a special Magistrate has no 
jurisdiction to commit and that he has 
power to tender a pardon under the pro- 
visions of this section. It may be noted 
here that the appellants were tried by a 
Special Magistrate under the provisions 
of S. 25, Bengal Act 12 of 1932. It 
was not disputed that under the Cri- 
minal Procedure Code a Magistrate, who 
takes action under S. 337, must commit 
the accused for trial to the Court oi 
Session. It is also clear that a Special 
Magistrate has no jurisdiction to com- 
mit ; this is apparent from the terms ol 
S. 25 to the following effect, viz. . . . 

“The Local Government . . . may, by ord«i 

in writing, direct that such person shall hi 
tried by a Special Magistrate.” 

The direction to the Magistrate is thai 
he is to try the accused, not to send him 
elsewhere to be tried by some other tri. 
bunal. Indeed it is difficult to see whal 
useful purpose would be served by ap 
pointing a Special Magistrate to do whai 
could be done by an ordinary Magistrate 
of the first class. We could only give 
effect to this argument made on behal 
of the appellants by holding that wher 
the Code is inconsistent with the speoia 
Act, the former is to prevail. This con 
tingency is provided for in S. 34, Benga 
Act, which is in these terms : 

“the provision of the Code in so far e 

they ‘may be applicable and in so far as they ar 
not inconsistent with the provisions of thi 
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'Chapter, shall apply to all matters committed 
with a> trial by Special Magistrate.'* 

A similar question came up for deci- 
sion before this Court in 1933 Cal 
637 (l). In that case the trial was 
held under the provisions of Ordinance 2 
of 1932. Some of the provisions of that 
Ordinance had been incorporated in the 
Bengal Act and the Ordinance contained 
a provision identical with that in S. 34, 
Bengal Act. The appeal was heard by 
Bankin, 0. J. and Costello, J. In deal- 
ing with this point the learned Chief 
Justice observed as follows: 

"When we look at the Ordinance, we find that 
there is an express provision that the provisions 
of the Code are to apply in the case ot Special 
Magistrates so far as ' they are not inconsistent 
with the Ordinance .... It is quite clear that. 
In so far as the Ordinance is inconsistent with 
subsection 2-A (of the Code), the Ordinance pre- 
vails.” 

The identical point, with which we 
are concerned, also came up for decision 
in two unreported cases, 'i. e. Criminal 
Appeals 844 and 845 of 1933. The ac- 
cused persons in those appeals were tried 
by a Special Magistrate appointed under 
the provision of S. 25 of the Bengal Act. 
The appeals were heard by Guha and 
Nasim Ali, JJ., who had to determine 
the point which has been raised before 
,U8. The learned Judges held that the 
provision of the Code, in so far as they 
are inconsistent with the Act, are in- 
applicable to trials by Special Magis- 
trates; in reaching this decision they re- 
lied on the judgment of Bankin, C. J., in 
the case to which I have already re- 
ferred. It is thus plain that the point 
is amply covered by authority and it is 
really unnecessary for us to say more 
than that we respectfully agree with 
those decisions. There remains the 
second branch of the defence argument. 
There can be no question that, if S. 337 
applies, the provisions of the Bengal Act 
are inconsistent with it. But the point 
is not whether the Bengal Act is incon- 
sistent with the Code but whether the 
Code is inconsistent with the Act; if it 
is, the Act is to prevail. It is therefore 
only necessary to see whether the pro- 
visions of S. 337 of the Code are within 
the terms of S. 34 of the Act. It could 
hardly be said that the provisions for 
tendering a pardon to an accused person 
Jin order to secure his evidence are not 

1. Abdul Majid v. Bmpferpr, 1933 Oal 637=;1933 

Ot 0 898=146 1 0 666=84 Or L J 1028—60 

Oal 652. 


applicable to a trial before a Special 
Magistrate. V 

Although the point does not appear to 
have been argued, it was actually deci- 
ded in both the oases to which I have 
referred. In both these oases a pardon 
was tendered to one of the accused and 
his evidence was taken into considera- 
tion. Thus there can be no question 
that, if the contention advanced before 
us is sound, both those cases were 
wrongly decided. We must accordingly 
hold that a Special Magistrate has 
power to tender a pardon to an accused 
person and the evidence of P. W. 2 was 
rightly admitted. It is therefore neces- 
sary to consider what weight should be 
attached to it. When his evidence is 
read, it at once becomes apparent that, 
if he has told the whole truth, he has 
done nothing which requires a pardon; 
indeed his .position is in no way differ- 
ent from that of the two coolies P. 
Ws. 9 and 14. (After examining 
the evidence His Lordship concluded). 
After giving the case our best considera- 
tion we can only come to the conclusion 
that the appellants have been properly 
convicted and the appeal is dismissed. 

S. K. Ghose, J.— I agree. 

K. S. Appeal dismissed. 
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Mittee, j. 

Jogesh Chandra Boy — Defendant — Ap- 
pellant. 

V. 

Sm. Saohohhanda and others — Bespts. 

Appeal No. 3167 of 1931, Decided on 
23rd August 1934, from appellate decree 
of Sub-Judge, 2nd Addl. Court, Chitta- 
gong, D/- 15th August 1931. 

Easement— Pretcription — Right of way — 
Open and peaceable enjoyment for over 20 
years is necessary — Mere discontinnance of 
user is not interruption or abeyance of 
enjoyment of right, even though such cessa* 
tion occurs while right is being acquired. 

In order that a prescriptive right may be suc- 
cessfully claimed the pathway must be enjoyed 
peaceably and openly as an easement without 
interruption for more than twenty years. The 
term interruption refers to an adverse obstruc- 
tion, not a mere discontinuance of user. A 
person may be said to be in enjoyment of a 
right of way during a period of time, though he 
does not use the way every moment. Cessation 
of user is not an invariable indication of the 
abeyance of enjoyment of a right, that is it is not 
inconsistent with the continuance of the enjoy- 
ment o| the right : 1919 Cal 367 and Eng. 
Cases Eef. [P 283 0 2] 
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Oessation of nsef ior a time while the right is 
being acquired does not stand on a different 
basis than when the right had already been 
.acquired by twenty years enjoyment ; Sturges 
V, Bridgman^ llGh D 852, Ex'pU [P 283 0 2] 

S. 0. Basak and Nripendra Chandra 
Das — for Appellant. 

Narendra Kumar Das and Bohini-^ 
binod Bakshit — for Respondents. 

Judgment. — This appeal is on behalf 
of the defendant. It arises out of a suit 
instituted by the plaintiffs for declara- 
tion of their right of way from their 
homestead over the bank of the defen- 
dant's tank to a public highway farther 
^outh and for a permanent injunction 
restraining the defendant from putting 
obstructions. The plaintiffs alleged that 
they had acquired the right of way by 
.prescription and alternatively they say 
fihat the way is a way of necessity. 
Although the lower appellate Court has 
given a decree to the plaintiffs also on 
the footing that the way is a way of 
necessity, that part of the judgment is 
not sought to be supported before me. 
The plaintiffs and defendant hold under 
different landlords and the plaintiffs' 
homestead and the bank of the defen- 
dant's tank had never been held under a 
•common title. The only question there- 
fore in this appeal is whether the find- 
ings arrived at support the claim based 
on prescription. 

The defendant took the defence that 
the plaintiffs homestead had been 
tbbandoned for about 24 years, and that 
-there had not been any user for a long 
period. They accordingly • contended 
fthat the plaintiffs’ claim based on pre- 
scription cannot be supported. The 
1st Court found that the plaintiffs did 
not occupy their homestead for six or 
seven years holding that there could not 
be any possible claim based on prescrip- 
tion. The lower appellate Court did 
not agree with this finding. The mate- 
rial findings arrived at by the lower 
*appellate Court are the following : (i) 
the pathway had been used for more 
than 60 years; (ii) that the homestead of 
of plaintiffs had never been abandoned; 
(iii) that it was not not a fact that the 
plaintiffs ceased to live in their home- 
stead for six or siven years; (iv) that 
since the death of plaintiff I's son 
f(whioh occurred in 1900) the plaintiff 
had been living sometimes in her 
-daughter's house and sometimes in her 

1 J 


The appellant relies on the last find- 
ing and says that the continuity in the 
enjoyment has been broken and the 
plaintiff's claim based on prescription 
must be negatived. The findings of the 
Subordinate Judge make it clear that 
20 years’ enjoyment had been completed 
before the plaintiff's son died when the 
plaintiff began sometimes to live with 
her daughter and sometimes in her own 
hut. In order that a prescriptive right 
may be successfully claimed the path- 
way must be enjoyed peaceably and 
openly as an easement without inter- 
ruption for more than 20 years. The 
term interruption refers to an adverse 
obstruction, not a mere discontinuance 
of user: 3 Q B 581 (l), 13 Q B D 304 (2), 
(1900) 2 Ch. 138 (3). A person may be 
said to be in enjoyment of a right of 
way during a period of time, though he 
does not use the way every moment. 
Cessation of user is not an invariable 
indication of the abeyance of enjoyment 
of a right, that is, it is not inconsistent 
with the continuance of the enjoyment 
of the right (see 1919 Cal. 357 (4). I 
would accordingly hold that the learned 
Subordinate Judge is right in holding 
that the plaintiffs have a right of way 
over the bank of the defendant's tank 
which right has been acquired by pre- 
scription. 

The appellant has argued before me 
that cessation of user for a time while 
the right is being acquired stands on a 
different basis than when the right had 
already been acquired by 20 years en-j 
joyment and in support of this proposi- 
tion the case of 11 Ch D 852 (6) has 
been cited before me. That case is no 
authority for the proposition contended^ 
for. It only reaffirms the principle laid 
down in the well-known case of (1881) 
6 A C 740 (6), that an enjoyment' 
physically incapable of interruption 
would not confer any right of easement 
by prescription. Besides, as I have 

l70arr v. Foster, (1868) 3 Q B 5812=52 G & D*753 
=11 L J Q B 284=6 Jur 837. 

2. Hollins V. Verney, (1885) 13 Q BD 304=53 
L J Q B 430=48 J P 580= 33 W R 5. 

3. Smith V. Baxter, (1900) 2 Ch 138=69 L J Ch 
437=48 W R 458=82 L T 650. 

4. Gopal Chandra v. Bankim Behary. 1919 Cal 
357=51 1 G 372. 

5. Sturges v. Bridgman, (1880) 11 Ch D 852=48 
L J Ch 785=28 W R 200=il L T 219. 

6. Charles .Dalton v. Heary*Angas & Co., (1881) 
6 A 0440=50 L J Q B 689^^=30 W R 191=44 

J P T. m 
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pointed out, plaintiflF 1 began to live in 
her daughter's house off and on only 
after the enjoyment had been completed 
for more than 20 years. 

Another point has been raised that 
the learned Subordinate Judge has pro- 
ceeded upon a misconstruction of Ex. B. 
That is a deposition of plaintiff 3 in a 
criminal case. I am not satisfied that 
the said docurfient has been miscon- 
strued, but assuming it has been that 
does not raise any question of law for 
it is only a piece of documentary evi- 
dence. Eor these reasons I dismiss the 
appeal with costs. 

K.S. Appeal dismissed, 
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Costello and Lort-Willtams, JJ. 

Lal Behary Dhur and another — Appel- 
lants. 

V. 

Administrator-General, Bengal, and 
others — Eespondents. 

Appeal No. 18 of l034, Decided on 
20th July 1934. 

(a) Hindu Law — Religious endowment — 
Succession to Office of Shebait — Laying 
down rule differing from line of Hindu in- 
heritance is invalid. 

Rules laid down by the founder of a Hindu 
debutter for succession to the Office of Shebait 
arc invalid, if tdiey provide for the oHice to be 
hold by some one among the Jieirs of the foun- 
der to the exclusion of others, in a succession 
differing from tho line of Hindu inheritance. 

[P 285 C 1] 

A will provided as follows : “ I appoint my 

sons K and R to be Shobaits of the said Tha- 
coors and I direct that upon the death, retire- 
ment or refusal to act of any of them or any of 
the future Shebait s, the then next eldest male 
lineal descendant of K or R shall act as a Sho- 
bait in place of the deceased or retiring Shebait 
or Shebait refusing to act as such— it being my 
intention that the eldest for the time being in 
the male line of my said sons K and R shall 
always remain as joint Shebaits and in the 
event of the death or refusal to act of any She- 
bait the then next male member of the branch 
to which the Shebait dying or refusing belonged 
shall act as a Shebait in his place and stead : 

Held ; that the intentions of the testators 
were that he wished to provide that K and R 
should be the first Shebaits and that upon the 
death, retirement or refusal to act of either of 
them, or of any of the future Shebaits, the then 
next eldest lineal descendants of K aud of R 
should be the joint Sliebaits representing K's 
and R's branches of the family respectively — 
and that there should be only two Shebaits at 
any time : 

Held farther \ that the provisions in this 
will for the succession of the eldest in the male 
line was invalid, because it excludes some of 
the founder’s heirs according to Hindu law and 


that the testator did not intend to give to either 
Jl or an estate of inheritance or an absolute 
estate but at most only life interest because 
he provided for the succession on their death, 
retirement or refusal, of persons who were not 
their heirs according to Hindu law. [P 285 0 1] 

(b) Will Benign construction should 
be 'used — Intention of testator should be 
given effect to. 

A benign construction is to be used, and 
if the real meaning of the document can be rea- 
sonably ascertained from the language used^ 
though that language be ungrammatical or un- 
techuical, or mistaken as to name or description 
or in any other manner incorrect, provided ih 
sufficiently indicates what was meant, that 
meaning shall be enforced to the extent and iri^ 
the form which the law allows but effect should 
bo given to the intention of the testator. 

[P 280 0 1] 

W, W. K. Page and S, N, Banerjee 
(Jr.) — for Appellants. 

A. K. Boy and S. B. Shinha — for Ad- 
ministrator-General. 

N. G. Chatter jee’—lox Respondents. 
Lort-Williams, J. — This is an appeal 
from a decision of Panckridge, J., upon- 
an originating summons concerning tho 
validity of certain dispositions in tha 
will of Luckey Narain Dhur dated 18th 
November 1923. The testator died on 
26th March 1927, leaving three sons, 
Ram Chunder, Kartick and Ganesh. 
Ram died on 17th October 1928, and 
Kartick on 2nd May 1927. 

Ram left four sons, Lal Behary, Bon 
Behary, Rash Behary and Banku Be- 
hary, and Kartick le^t one son Nejiye. 
All these are alive, and Ganesh has one* 
son, Madan. On 25th April 1929 letters- 
of administration de bonis non were- 
granted to the Administrator-General, 
Bengal, who wishes to know whj are 
the persons now entitled to act as She- 
baits of a religious endowment created 
by Cls. 9 and 10 of the will. Cl. 11 
provides as follows : 

“ I appoint my sons Kartick Chunder Dhur 
and Ram Chunder Dhur to be the Shebaits of 
the Thacoors and I direct that upon the death, 
retirement or refusal to act of any of them or 
any of the future Shebaits tho then next eldest, 
male lineal descendant of Kartick Chunder 
Dhur or Ram Chunder Dhur shall act as a She- 
bait in place of the deceased or retiring Shebait 
or Shebait refusing to act as such— it being my 
intention that the eldest for the time being in 
the male line of my said sons Kartick Chunder 
Dhur and Ram Chunder Dhur shall always re- 
main as joint Shebaits, and in the event of thb 
death or refusal to act of any Shebait, the then 
next male member of the branch to which the 
Shebait dying or refusing belonged shall act as- 
a Shebait in his place and stead.*' 

The intentions of the testator are 
reasonably clear. He wished to provide 
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that Kartick and Kam should be Ihe 
first Shebaits, and that upon the death, 
retirement or refusal to act of either of 
them, or of any of the future Shebaits, 
the then next eldest male lineal descen- 
dants of Kartick and of Earn should be 
the joint Shebaits representing Kartick’s 
and Ram’s branches of the family res- 
pectiwly — and that there should be 
only two Shebaits at any time. 

But it has been decided by a Full 
Bench of this Court in 1932 Cal 791 (l) 
that Shebaitship is a kind of property 
in the eye of Hindu law and not merely 
a right to an office. That a person suc- 
ceeding to the Shebaitship is a grantee 
or donee of property, and his right to 
succeed to the office is subject to the 
rule of law laid down by the Privy 
Council in I A Sup Vol 47 (2) that all 
estates of inheritance created by gift or 
will, so far as they are inconsistent with 
the general Hindu law of inheritance are 
void as such. 

According to Hindu law no person can 
succeed under a gift or will as heir to 
estates described in the terms which in 
English law would designate estates tail, 
and it follows that rules laid down by 
the founder of a Hindu debutter for 
succession to the office of shebait are in- 
valid, if they provide for the office to be 
held by some one among the heirs of the 
founder to the exclusion of others, in a 
succession differing from the line of 
Hindu inheritance. The result is that 
the provision in this will for the succes- 
sion of the eldest in the male line is 
invalid, because it excludes some of the 
founder’s heirs according to Hindu law. 
Further it is clear that i the testator did 
not intend to give to either Kartick or 
Ram an esoate of inheritance or an ab- 
solute state, but at most only a life in- 
terest, because he provided for the suc- 
cession on their death, retirement or 
refusal, of persons who were not their 
heirs according to Hindu law : I A Sup 
Vol 47 (2) at pp. 66 and 76-78 : see also 
16 Cal 383 (3). 

This disposes of the contention raised 

r. Monohar Mukherjee v. Bhupendra Nath 
Mukerjee, 1932 Oal 791=141 I C 544 (FB). 
Jatindra Mohan Tagore v. Ganendra Mohan 
Tagore, (1872) I A Sup Vol 47=9 Beng L R 
877=18 VV R 359=2 Suther 692 ~3 Sar 82 
(PC). 

S. Sreemutty Kristoromoney Dossee v. Maha- 
rajah Norendro Krishna Bahadoor, (1889) 16 
Oal 388=16 1 A 29 (PO). 


on behalf of Bonbehary, Eashbehary and 
Bankubehary, that they ought to succeed 
along with Lalbehary and Netye, as the 
immediate heirs of Ram and Kartick. 
The old rule of Hindu law that a be- 
quest cannot be made to an unborn per- 
son is not relevant to the present case, 
firstly because all persons claiming under 
the will were born during the life of the 
testator, and secondly because, in any 
case, the Hindu Disposition of Property 
Act, 1916 would have applied. There 
remains to be decided the questions 
whether the whole of the provisions of 
the clause fail, after the life interests 
given to Ram and Kartick, in which case 
Ganesh would succeed along with the 
heirs of Ram and Kartick, as joint heirs 
of the testator; or whether the clause 
can be construed as providing for inde- 
pendent gifts of life interests to Lal- 
behary and Netye, who happen to be the 
eldest male lineal descendants of Ram 
and Kartick. That is to say, whether 
the words ‘eldest male lineal descendant’ 
can be construed so far as they affect 
Lalbehary and Netye, as words of des- 
cription only, and nob of inheritance. 
This question was discussed but not 
decided in 2 I A Sup Vol 47 (2), where 
their Lordships said : 

“ It remains however to be considered whe- 
ther the persons described as heirs in tail or 
heirs of inheritance not recognised by law are 
sufficiently designed to take successively by way 
of gift that which the will incorrectly assumes 
to give them as heirs, so that they may be re- 
garded as a succession of donees for life, having 
the power and subject to the restrictions sought 
to bo imposed by the will upon the succssive 
heirs in tail.’* 

In that case the bequests w^ere (l) to 
Juttendro Mohun Tagore for life, then 
(2) to his eldest son born in the testa- 
tor’s lifetime for life, then (3) in strict 
settlement on his heirs in tail male, 
then (4) similar limitations for life and 
in tail male on the other sons of Jutten- 
dro Mohun Tagore, born in the testator’s 
lifetime, then (5) limitation in tail male 
on the sons of Juttendro Mohun Tagore 
born after the testator’s death, then (6) 
“after the failure or determination of the 
uses and estates hereinbefore limited” 
to Shooshendro Mohun Tagore for life, 
(7) like limitations for his sons a^J their 
sons, and (8) like limitations for the 
sons of Lullit Mohun Tagore, who was 
deceased at the date of the will, and 
their sons in tail male. Juttendro Mohun 
Tagore had no son born in the testator’s 
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U(etum0,:and in any case: the sabseqaent; 
limitations of inheritance were invalid 
because they offended against the rule 
of the Hindu law of succession, to which 

1 have already referred. The gift -to 
Sourendro Mohun Tagore for life was in- 
valid because the testator only intend- 
ed it to be operative after the failure or 
determination of the prior estate created, 
and this must be construed as failure in 
fact, and not by reason of invalidity in 
law, On p. 78 their Lordships observed 
that: 

“There is however another point of view in 
which the estates in tail male may be regarded 
namely, as intended, at all events, to confer 
an estate for “life upon the first taker in exis- 
tence when the will took effect. The inten- 
tion of the testator to give at least a life estate 
to the first taker is clear, and if an estate in 
tail male stood first in the will, effect might 
perhaps be given to that intention, There was 
however no person in existence to take an estate 
in tail male at the “testator's death except 
Suttendro Mohum Tagore, (who was the grand- 
son of Lullit Mohun Tagore) and the validity 
of his claim to a life “interest in succession 
stands upon the same ground as that of Souren- 
dra Mohun Tagore*'. 

Their Lordships decided that a life 
interest was created in Juttendro Mohun 
lagore, and that the estates of inheri- 
tance and subsequent estates or interest 
attempted to be created by the will fail- 
ed. It will be observed that the facts in 

2 I. A. Sup. Vol. 47 (2) which made it 
Unnecessary for their Lordships to de- 
cide the question now in issue, are not 
to be found in the present case, which 
must therefore be distinguished. It be- 
comes necessary therefore to attempt to 
apply to the facts of this case the ob- 
servations of their Lordships to which I 
have referred, and to construe this will 
in such a way as to give effect, so far as 
is legally possible, to the wishes and 
intention of the testator. The attitude to 
be adopted in construing a Hindu will is 
set out at pp. 64-70 of 21. A. Sup. Vol. 47 
(2) and one general principle is 

“that a benignant construction is to be used, 
and that if the real meaning of the document 
can be reasonably ascertained from the lan- 
guage used, though that language be ungramma- 
tical or unteohnical, or mistaken as to name or 
description or in any other manner incorrect, 
provided it sufficiently indicate what was 
meant, that meaning shall be enforced to the 
extent and in the form which the law allows". 

Moreover S. 87, Succession Act, pro- 
vides that 

“the intention of tti# ^ testator shall, be set 
because it olmkot take effect full 


extent, but effect is to be givsn io it as fax as 
possible", ' 

The decided cases are' ^rrot of much 
assistance, In 1928 P. 0» 83 (4), the 
bequest was of the income of certain? 
property to K, 

“and after her death in trust for the male 
heirs of the said K, share and share alike." 

It was decided that this was an ab- 
solute gift of the property to ^ K's sons 
which took effect after the determina- 
tion of her life interest. The words 
“naale heirs” did not connote a descen- 
dible quality of estate. In an Indian 
settlement they are not to be construed 
primarily as words of inheritance, de- 
noting the character of an estate. K's 
sons took not by way of inheritance 
from her, but by virtue of a wholly in- 
dependent gift to such persons as 
answered the description of male heirs 
at the date of her death. They took an 
absolute estate because there was no- 
thing to suggest that such estate was 
limited to their life, and no descent was 
marked out after their death. In the 
present case, on the one hand the words 
“it being my intention that the eldest for the- 
time being in the male line of my said sons 
Kartick Cbunder Dhur and Earn Ghander Dhur 
shall always remain as joint shebaits" 
seem to indicate that the testator in- 
tended to create an estate of inheri- 
tance in tail male, but on the other 
hand the words 

“I appoinir my sons Kartick Ghander Dhur 
and Earn Cbunder Dhur to be the Shebaits of 
the said Thacoors and I direct that upon the 
death, retirement or refusal to act of any of 
them or any of the future Shebaits the then 
eldest male lineal descendant of Kartick 
Cbunder Dhur or Earn Cbunder Dhur shall act 
as a shebait in place of the deceased or retiring 
shebait or shebait refusing to act as such" 

are not altogether appropriate to the 
creation of such an estate, and are cap- 
able of being construed as an intention 
to make an independent gift of the office 
for life to such person as happened to 
answer the description of “eldest male 
lineal descendant^at the date of the death 
retirement, or refusal to act of Kartick or 
Bam. In 1984 Cal 379 (5), the words of 
bequest were: 

“In default of such appointment by the said 
Sm. Surabala Dassi her spiritual guide Mahendra 
Nath Chatterji or in case of his death his eldest 
male heir, and in like default by the said Saraju- 

4. Madhavrao Ganpatrao v^ Balabhai Eaghu- 

nath, 1928 P C 88=107 I 0 119=56 I A 74= 

62 Bom 176 (P.O.). 

6. Kandarpa Mohan Gossain v. Akhoy Chandra 

Bose, 1984 Cal 879=150 1 0 179=61 Cal 106. 
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bala, bat jpMtual guide Hari Moban Gossain, 
or in case of bis death bis eldest male beir, 
jointly with tbe survivor of the said settlors, 
and after tbe death of both of tbe eald settlors 
and in default of such appointment as aforesaid 
the said two spiritual guides or their or his 
eldest male beir shall act as joint shebaits of the 
said deities, and thenceforth the future shebaits 
shall consist of the eldest male descendant of 
the said Mahendra Nath Chatterji and tbe said 
Hari Mohan Gossain, provided always that every 
shebait of the said deity shall have like power 
to nominate and appoint by deed or will his 
successor in office,*’ 

This was construed as providing for 
gifts to Mahendra Nath Chatterjee and 
Hari Mohan Gossain or alternatively, 
should they happen to be dead at the 
time when the gifts took effect, then to 
such persons as happened to be their 
eldest male heirs, by way of gift, and 
not by way of inheritance, and that if 
either Mahendra Nath Chatterji or Hari 
Mohan Gossain or their eldest male 
heirs has taken thus by way of gift, 
then subsequently the eldest male des- 
cendant of any of them could take only 
by way of inheritance. 

This decision turned upon the parti- 
cular words of the settlement in ques- 
tion, and is distinguishable from the 
present case. The gift to the eldest 
male heir was made dependent upon 
the question whether his predecessor 
happened to be dead at the time when 
the gift took effect. It was a gift to the 
predecessor and his eldest male heir in 
the alternative only, and not gifts to 
each of them in succession. In 16 Cal 
383 (3) the words of bequest ran as 
follows : 

“I give, devise and bequest the residue of my 
real and personal estate both joint and self-ac- 
quired unto my executors, intrust to pay the 
rents, issues, profits and income thereof unto my 
said daughter during her lifetime, and after her 
death in trust to pay, assign and convey the 
residue of my estate real and personal lo my 
balf-brotbers Rajas Nreependro Khrishna Baha- 
dur and Norendro Krishna Bahadur in equal 
moieties and to the heir or heirs male of their 
or either of their body, in failure of which in 
trust to give the same to the son or sons of my 
said daughter.” 

Their Lordships decided that these 
words could not mean that an absolute 
gift was intended to be made to the 
half-brothers, because “heirs male" ob- 
viously negatived an intention to give 
an estate descendible to heirs generally : 

*'The words must mean either that the estate 
of inheritance given to tbe brothers is a qualified 
one, or that tbe heirs male are to take somehow 
by way of direct gift from tbe testator.” 

Their Lordships further decided that 


the first of these two alternative con- 
structions was the only possible one, 
because tbe plain and obvious sense of 
the words used indicated an intention to 
confer on them an estate of inheritance 
resembling an English estate in tail 
male. They rejected the first alternative 
because the words were “and” and not 
“or” heirs male. But they observed at 
p. 41 that if words of limitation had 
been attached to the words “heirs male”, 
they would have tended to show that 
the “heirs” were objects of direct gift, 
because it would have been inappro- 
priate to attach such words of limita- 
tion to the words “heirs male”, if these 
were to be regarded themselves as words 
of limitation. On the whole I have 
come to the conclusion that 01. 11 can 
be construed as providing inter alia for 
independent gifts for life to Lalbehary 
and Netye as the persons who happened 
to answer the description of eldest male 
lineal descendants of Earn and Eartiok 
at the times of their respective deaths, 
and they are the persons at present en- 
titled to act as shebaits. Therefore the 
appeal is allowed and the cross-objec- 
tions are dismissed. Costs of all parties 
will come out of the estate. The costs 
of the Administrator-General will be as 
between attorney and client, 

Costello, J. — I agree. 

K.s. Appeal allowed. 
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Lort-Williams and Khundkar, JJ, 

Abdul Hakim — Complainant — Peti- 
tioner. 

V. 

Fozu Mia and Opposite Par- 

ties. 

Criminal Revn. No, 474 of 1934, Deci- 
ded on 7th August 1934, from order of 
Honorary Magistrate, Alipore. 

(a) Criminal P. C. (1898), S. 350 (1), Pro- 
viso (a) Trial by two Magistrates and one re- 
cording depositions — Bench dissolved and 
case heard again by Magistrate who recor- 
ded confession— No new trial can be claimed 
— S. 350 only refers tocasewhere Magistrate 
sitting singly is succeeded by another Magis- 
trate sitting singly. 

Section 350 refers to oases beard by a Magis- 
trate sitting singly, who is succeeded by anotW 
Magistrate sitting singly. Obviously, it con- 
templates oases in which tbe second Magistrate 
is a person other than tbe first Magistrate, and 
in which tbe second Magptrate has not bad any 
pre^CUs opportunity of bearing tbe witnesses. 

^ [P 386 01] 
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Where two Magistrates have heard a case and 
^be of them has recorded the depositions, and 
<iti the dissolution of the Bench, the Magistrate 
who has recorded the deposition proceeds with 
the case, S. 350 does not apply and no retrial can 
be claimed in such a case: 22 Mad 47, Bef, 

[P 288 0 2] 

(b) Interpretation of Statutes — Marginal 
notes when inserted by or under authority 
of legislature can be referred to. 

A marginal note can bo referred to for an ex- 
'position of the meaning of a section, where the 
note has been inserted by or under the authority 
“Of the- legislature : Case laio referred. 

[P 289 C 1] 

Binayah Nath Banerjee — for Peti- 
tioner. 

Joy Gopal Ghose and Ariil Kumar Das 
Gupta — for Opposite Parties. 

Lor t- Williams, J. — In this case, a 
rule was issued to show cause why an 
order made by B. 0. Ghosh, Honorary 
Magistrate of Alipore in the District of 
:2i Parganas, 'under S. 350, Criminal 
I*. G., granting a new trial, should not 
be set aside. The order was upheld on 
revision by Mr. S. N. Ray, Additional 
-District Magistrate of Alipore. The 
petitioner filed a complaint under S. 406, 
l.,P. 0., before^ Mr. L, K. Sen, the Police 
Magistrate of “Alipore, who transferred 
the case for disposal to the file of Messrs. 
JB. Rahman and B. C. (jhose, two Hono- 
rary Magistrates constituting a Bench. 
Witnesses were examined and cross-exa- 
mined on both sides, and charges framed 
^nd the trial had reached the stage when 
a date had been fixed for arguments 
when the bench was dissolved and the 
Magistrates were ordered to sit singly. 
Mr. Sen withdrew .this case to his own 
file, and transferred it to the file of 
Mr. B. 0. Ghose who had recorded the 
depositions. 

Thereupon at the re-opening of the 
proceedings before Mr. B. C. Ghose, tho 
accused demanded a new trial, under the 
provisions of S. 350 (l), proviso (a). The 
Magistrate, held that ho was bound to 
accede to tho demand, and had no dis- 
cretion to refuse to re-summon and re- 
hear all the witnesses. At tho previous 
trial, the pleader for the accused head 
'Stated verbally that .ho would not de- 
mand a new trial, otherwise it is possi- 
ble that the case would have been dis- 
posed of by the bench before it was dis- 
solved. Some of the witnesses for the 
complainant have left Calcutta, and are 
not now available. The Magistrate ob- 
served that, as a’^esult of his order, the 
<Joinpljtinant would undoubtedly suflfer 


inconvenience, harassment and. unoes- 
sary expense, and would ptobably be 
prejudiced owing to his inability to pro- 
duce some of his witnesses for re-exa- 
mination. On the other hand, it seems 
reasonably clear that the accused could 
not have been prejudiced if their demand 
for a new trial had been refused. Mr. 
B. C. Ghose had been present throughout 
the whole trial, and as alreapy stated, 
had actually recorded all the depositions. 

Section 350, Criminal P. 0., does hot 
in terms apply to a case like the present. 
It refers to cases heard by a Magis- 
trate sitting singly, who is succeeded by 
another Magistate sitting singly. Obvi- 
ously, it contemplates cases in which 
the second Magistrate is a person other 
than the first Magistrate, and in which 
the second Magistrate has not had any 
previous opportunity of hearing the wit- 
nesses. The reasons for the provisions 
contained in the section are not present 
in a case like tho present, especially in 
view of the fact that Mr. B. 0, Ghose 
recorded all the evidence given at the 
hearing before the Bench which consis- 
ted of himself and Mr. Rahaman. The 
section refers only to cases in which the 
whole or any part of the evidence has 
been recorded by the first Magistrate 
and he is succeeded by another Magis- 
trate. Mr. Rahaman did not record any 
part of the evidence, the whole of it was 
recorded by Mr. Ghosh, and so far as he 
is concerned, he has not been succeeded 
by another Magistrate but by himself. 
If it were permitted to refer to the mar- 
ginal note to assit one to interpret the 
section, it is clear that such referepoe 
would confirm the interpretation which I 
have put upon it, ^ because the marginal 
note refers only to cases in which the 
evidence has been recorded partly by one 
Magistrate and partly by another. In 
26 All 393 (l) at p. 436 Lords Macna- 
ghten said that: 

“ It is well settled that marginal notes to the 
sections of an. Act of Parliament cannot be' re- 
ferred to for the purpose of construing the act. 
The contrary opinion originated in a mistake, 
and it has been exploded long ago. There seems 
to be no reason for giving the marginal notes in 
an Indian Statute any greater authority than 
the marginal notes in an English act of Parlia- 
ment.** 

The English rule as stated by Lord 
Macnaghten seems to be founded ujjon 
tho assumption that the eye of ParRa- 

1, Balraj Kunwar v. Jagatpal Singh, (1904} 26 

All 893=:3.X I A 132.=:8 Sar 639 (P 0). . 



t&35 Abdul Hakim v. i’ozu Mia (Lort-Williama, J.) Calcutta 289 


ment has never rested on the mar- 
ginal notes which are not always 
to be found on the parliament roll. 
11 Oh D 449 (2) per Baggallay, L. J., 
at p. 461, 22 Oh D 511 (3), per Jes- 
sell, M. R., at p. 513. But marginal 
notes have been referred to as part 
of a statue in the English Courts, when 
they have been found on the Parliament 
roll. 5 x\d & El 841 (4) and 2 Ch D 522 
(5). Now-a-days, they are printed on 
the draft bill, so it cannot be said that 
the eye of Parliament has never rested 
on them. But the disposition of the 
English Courts is to disregard them. It 
appears however that in certain local 
and personal acts marginal notes may 
perhaps form part of the Act (1914) 1 
Oh 300 (6), per Phillimore, L. J., at 
p. 322. In India it has been held fhat 
marginal notes do not restrict the appli- 
cation of section, because they are not 
part of the enactment, 23 Cal 55 (7). 
But the Judges in that case simply fol- 
lowed without discussion 3 C P 511 (8) 
^nd the other English cases to which I 
have referred. In 25 Cal 858 (9); 28 
Bom 143 (10); 1919 Mad 514 (ll) and 
1927 Mad 156 (12) the Judges again fol- 
lowed these case without further discus- 
•eion. In 1926 Mad 749 (13) it was de- 
cided that though the marginal notes 
ought not to be held to govern the clear 
text of a section, yet they can be taken 
as an indication of what the legislature 
•meant. 

The question was very fully discussed 
in 1929 All 53 (14) and a Full Bench o f 

а. A. G. V. Great Eastern By. Co,, (1879) 11 Ch 
D 419. 

3. Sutton V. Sutton, (1882) 22 Ch D 511. 

4. B. V. Milverton (inhabitants), (1836) 5 Ad & 
El 841. 

б. Be Venour’s Settled Estates, Venour v. Sellon 
(1876) 2 Oh D 522=45 L J Ch 409=24 W B 
752. 

'-6. Be Woking M.O. (Basingstoke Canal) Act 1911, 
(1914) 1 Ch 300=83 L J Ch 201=78 J P 81= 
HOLT 49. 

7. Dukhi Mullah v. Halway, (1896) 23 Gal 55, 

8. Olaydon v. Green, (1868) 3 C P 511=37 L J 0 
P 226=16 W B 1126=18 L T 607, 

9. Punardeo Narain Singh v. Bam Sarup Boy, 
(1898) 25 Cal 858=2 OWN 577. 

10. Emperor v. Alloomiya Husan, (1904) 28 Bom 
129=5 Bom L B 805. 

11. Kesava Chetty v. Secy, of State, 1919 Mad 
514=51 I 0 46=42 Mad 451. 

12. In re, Natesa Mudaliar, 1927 Mad 156=99 
I 0 324=28 Or L J 116=50 Mad 733. 

13. Narayanasami v. Bangasami, 1926 Mad 749= 
95 I 0 731=49 Mad 716. 

14. Bamsaran Das v. Bhagwat Prasad, 1929 All 
63=113 I 0 442=51 All 411 (F B). 

1935 C/37 & 38 


the Allahabad High Court following and 
adapting the ratio nes decidendi in the 
case of 3 C P 511 (8) held that the ques- 
tion whether a marginal note can be re- 
ferred to for an exposition of the mean- 
ing of a section depends upon whether 
the note has been inserted by or under 
the authority of the legislature. And 
King, J., while discussing the practice 
in the U. P. Legislative Council, asser^ 
ted that in that Legislative Council at 
any rate, the marginal notes are treated 
as being part of the enactment, and are 
inserted with the assent and authority 
of the legislature. With this judgment 
of King, J. I respectfully agree and in 
my opinion. Lord Macnaghten's state- 
ment was not intended to be an autho- 
ritative and final pronouncement upon 
this question, so far as all Indian 
statutes are concerned. Someday, the 
matter will have to be more fully con- 
sidered, unless Government think fit to 
settle the point by inserting an appro- 
priate section in the General Clauses 
Act. This course would remove all un- 
certainty and would save much time 
and trouble, and F recommend it for the 
attention of the Government. 

However it is not necessary to have 
recourse to the marginal note in order to 
interpret S. 350, Criminal P. C., and in 
my opinion and for the reasons which I 
have stated, the section has no applica- 
tion to the facts of this case. The some- 
what similar facts in 22 Mad 47 (15) 
and the remarks of Sir Arthur Collins, 
0. J., though nor precisely in point, are 
sufficiently pertinent to be cited in sup- 
port of the view which I have formed. 
The result is that the order granting a 
new trial must be set aside, and the 
Magistrate is directed to proceed with 
the trial of the case from the point rea- 
ched at the time when the Bench was 
dissolved. 

Khundkar, J. — I agree. 

K.S. Order set aside. 


15. Queen-lSmpress v. Sri Ahobalamatam Jeer. 
(1899) 22 Mad 47. 
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jFull Bench 

Costello, Lort. Williams, Jack, 
M. 0. Ghose and Nasim Ali, JJ. 

Biswambar Biswas — Petitioner. 

V. 

Aparna Chay^an Mohary and others — 
— Opposite Parties. 

Full Bench Reference No. 1 of 1934 and 
Civil Rule No. 1606 of ,933, Decided on 
23rd January 1935, from decision of 
Munsif, North Raozan, in Misc. J. Case 
No. 85 of 1933. 

Civil P. C.(1908), S. 73 — Application 
lor rateable distribution — Court has no power 
to inquire as to whether decree is proper or 
bona fide one — Remedy of aggrieved judg> 
ment'Creditor is under S. 73 (2) — In distri* 
buting assets, Court acts in administrative 
and not judicial capacity*- Execution, Decree 
binding: 16 1 C 796; *22 I C 407 aud 11 Gal 42, 
Overruled. 

The execution Court is only concerned with 
those matters which are set o.it as being the con- 
ditions of participation, and so long as a decree 
is put forward by the holder of that decree, and 
the holder of the decree satisfies the Court that 
the money under that decree has not been paid, 
then that decree-holder is entitled to come 
in and claim a proportionate share in the assets 
of the judgment-debtor. If any part of those 
assets is paid out to a decree-holder who lias ob- 
tained a decree by fraud or collusion or by any 
other improper means, then a remedy is open to 
the judgment-creditor who has suffered from 
those circumstances, as provided for in sub-S. (2), 
S. 73 of the Act, 1908. The dominating factor 
with regard to thi? point is this: that the Court 
concerned with the distribution of the assets is 
doing something in oonnevion with execution 
proceedings. The distribution of assets is only 
one of the acts in the execution proceedings, 
and the Court is functioning in an administra- 
tive and not in a judicial capacity, and no pro- 
cedure is provided under the provisions of S. 73 
of the Act, 1908, and no machinery exists for 
the holding of an inquiry of the kind invol/ed in 
the ascertainment as to whether or not the de- 
cree is not a bona fide or proper decree: 16/0 
795; 22 i C 407 and 11 Cal 42, Overruled; Ca^e 
law discussed. [P 294 Cl, 2] 

(b) Evidence Act (1872), S. 44— S. 44 has 
no application to proceedings under Civil 
P. C., S. 73. 

Per Jack^ J. — S. 44, Evidence Act, has 
no application to proceedings under S. 73, 
Civil P. C. It is only decrees under Ss. 40, 41 
and 42, Evidence Act, which are referred to in 
S. 44, Evidence Act, and such decrees have no 
application in execution proceedings. [P 295 C 2] 

Narendra Kumar Das and Durgesh 
Prosad Das—^ior Petitioner. 

Chandra Sekhar Sen — for Opposite 
Parties. 

Costello, J. ^This matter has been 
referred to a Full Bench by Jack and 
Khundkar, JJ. on the short point whe- 


ther a Court acting under the pirovisions- 
of S. 73, Civil P. C., 1908, is entitled to 
inquire as to the validity of a decree put 
forward as the basis for claiming a share^ 
in the distribution of the assets of the^ 
judgment-debtor. The question we have 
to answer is whether that Court can go 
behind the decree and investigate the 
question whether that decree has been 
obtained by fraud or collusion. There* 
are conflicting decisions upon this point. 
There are decisions of this Court whicb 
have laid it down that it is competent 
for a Court acting under the provisions 
of S. 73, Civil P. C., to go behind the de- 
cree. There is a number of decisions of 
other High Courts in the contrary 
sense. In order satisfactorily to deter- 
mine the question it is necessary in the 
first place to examine the actual provi- 
sions of S. 73, Civil P. C., 1908. That 
section in sub-S. (l) provides that 

‘‘where assets are held by a Court, and more 
persons than one have, before the receipt of such 
assets, made application to the Court for the* 
execution of decree for the payment of money 
passed against the same judgment-debtor and 
have not obtained satisfaction thereof, the assets, 
after deducting the costs of realization, shall be* 
rateably distributed among all such persons.** 

Then follow certain provisions as to- 
the method by which distribution is to- 
be effected. It appears therefore that 
the conditions for rateable diatributiort 
are these: (l) the decree-holder claim- 
ing to share in the rateable distribution' 
should have applied for execution of his^ 
decree to the Court by which the assets 
are held; (2) such application should be 
made prior to the receipt of the assets- 
by the Court; (3) the assets of which a 
rateable distribution is claimed must be 
assets held by the Court; (4) the attach- 
ing creditor as well as the decree-holder 
claiming to participate in the assets 
should be holders of decrees for the pay- 
ment of money; and (5) such decrees 
should have been obtained against the 
same judgment-debtor. 

The primary condition to be fulfilled,, 
by a person claiming to participate in 
the assets of the judgment-debtor, is that 
he must have a decree for the payment 
of money, which has been obtained by 
him against the same judgment-debtor. 
There are no words of qualification in 
sub-S. (l) as to the nature or validity in- 
law of the decree which is being put 
forward. It appears therefore that all 
that is required, in order that a decree- 



Biswambab V. Apabna Ohaban (FB) (Costelloi J.) Calcutta 291 


1035 

holder shall establish his right to parti- 
cipate, is that he should bring forward 
a decree which he has obtained against 
the same judgment-debtor. Thereupon 
it becomes the duty of the Court by 
which the assets are held, to allow that 
decree-holder to participate in the dis- 
tribution equally with the decree-holder 
who obtained the decree against the 
judgment-debtor upon which the execu- 
tion proceedings were instituted. It has 
been argued by Mr. Das that if that is 
the position, a door is opened to a vast 
amount of fraudulent claims being put 
forward based on decrees obtained 
against the judgment-debtor by his be- 
namidars, or friends, or other persons 
who have been found willing to lend 
themselves to a device for defrauding 
the bona fide judgment-creditor. It was 
upon the footing of some such argument 
or rather some such consideration, 
that the decision in the case in 11 
Cal 42 (l), was given by Sir Eiohard 
Garth who was then the Chief Justice 
of this Court. That decision was given 
in 1884, at a time when the Code of 
Civil Procedure, 1882 was in force, and 
the matter fell to be decided under 
S. 295 of that Code. We find in the 
judgment of Sir Eichard Garth this 
passage : 

“ We think that the words ‘decree holders’ or 
‘persons holding decrees for money against the 
same judgment-debtor’ in S. 295 must mean 
bona fide decree-holders against the judgment- 
debtor; and if in point of fact the decree which 
the present applicant holds is a sham decree, we 
think that the Court has a right to inquire into 
the question, and to exclude him from the dis- 
tribution of assets. If this were not so, it is 
obvious that the section would give rise to a 
great deal of fraud, because any man, who is in 
difficulties, and likely to have executions issued 
against him by bona fide creditors, might always 
have a number of sham decrees in readiness 
against himself, to defeat the claim of any bona« 
fide creditor who might put in an execution.” 

In my opinion with all possible res- 
pect to the learned Chief Justice, there 
was no justification at all for inserting 
the qualification “bona fide’* in front of 
the word ‘decree* or ‘decree-holder.* It 
is to be observed, as Sir Eichard Garth 
himself mentioned, that the Court had 
not the advantage of hearing both sides 
in that case; in other words the matter 
was not fully argued before Sir Eichard 
Garth and Beverly J. It would there- 
fore perhaps not be wrong to come to 
the conclusion that the ju d gment was 
1. In re Sunder Das, (1885) 11 Cal 42. 


given without due consideration of the 
precise nature of the then existing sec- 
tion. Unfortunately the judgment of 
Sir Eichard Garth in 11 Cal 42 (l) has 
been taken as the foundation for a num- 
ber of subsequent decisions in this Court 
all of them adopting, as far as one can 
see, the same point of view as that 
which influenced Sir Eichard Garth. 
The next case in chronological order is 
one of Bombay, 13 Bom 154 (2). That 
was a decision of Sir Charles Sargent, 
the Chief Justice and Nanabhai Haridas, 
J. The head note of the case runs thus: 

“ In distributing the proceeds of execution 
under S. 295, Civil P. C. (Act 14 of 1882), the 
Court has power to inquire into the bonafides of 
the several decree-holders that apply for rateable 
distribution, if the haiue has been called in ques- 
tion, and to decide it in the same manner as all 
other questions that arise in execution. The 
party iaggrie\ed by such a decision is entitled, 
under the last danse of the section, to bring a 
regular suit to compel the successful judgment 
creditor in execution to refund.” 

Sir Charles Sargent in delivering judg- 
ment said : 

” The question referred to us is not without 
difficulty, but we are disposed to adopt the 
ruling of the Calcutta High Court in In re 
Sunder Das.” 

So even at that early stage doubt was 
cast upon the correctness of the decision 
of Sir Eichard Garth, and in the year 
1897 doubt was again expressed by Sir 
Francis Maclean' when, sitting with 
Banerjee, J , he delivered judgment in 

I C W N 633 ;3h Eeferring to the case 

II Cal 42 (l) and to that of 13 Bom 154 
(2) Sir Francis said : 

“ We are invited to say that these cases are 
not law. If they be law, there is an end of the 
present situation. I must say for myself, that 
I entertain some doubt as to the soundness of 
these decisions.” 

In the year 1901 the matter was raised 
at any rate indirectly in a case before 
the Judicial Committee of the Privy 
Council ’J>3 All 3l3 (4) and tlie impor- 
tance of that case is this: that the judg- 
ment of their Lordships of the Judicial 
Committee which was given by Lord 
Eobertson makes it clear that when a 
Court concerns itself with the distribu- 
tion of assets under the provisions of 
S. 295 (as the relevant section then was), 
the Judge is acting in an administrative 
rather than in a judicial ca paci ty.. Lor d 
2. Chhogan Lai v. Fazar Ali, (1889) 13 Bom 164. 
8. Raghu Nath v. Chatraput Singh, (1897) 1 

OWN 633. 

4. Shankar Sarup v. Mejd Mai, (1901) 23 All 813 

s=:28 I A 203=8 Sar 72 (P 0). 
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Eobertson made it clear as appears from fore us to-day. It is remarkable oircum- 


the observations at p. 323 of the report 
that an order for distribution was a step 
in an execution proceeding. On the 
previous page His Lordship is reputed ‘ 
in saying : 

“The scheme of S. 295 is rather to enable the 
Judge as a matter of administration to distribute 
the price according to whatisoems at the time to 
be the rights of parties without this distribu- 
tion importing a conclusive adjudication on 
those rights, which may be subsequently re- 
adjusted by a suit such as the present.’* 

If one takes the view that in distri- 
buting the assets under the provisions 
of S. 295 of the previous Code or rather 
S. 73 of the present Code, the Court is 
acting in an administrative capacity, it 
is very difficult to understand how it can 
be contended that there can be any pro- 
per machinery for holding any kind of 
inquiry into the bona fides of a decree 
which is put forward as the basis of 
claim. 

Some 11 years after the decision of 
the Judicial Committee of the Privy 
Council to which I have just referred 
there came a case which is the first of 
the two cases which are responsible for 
the present proceedings before us. In 
the year 1912 the point which we are 
now considering, came before a Bench 
consisting of Mookerjee, J., (that is to 
say, Sir Asutosh Mookerjee) and Beach- 
croft J., in 16 I C 795 (5). By that time 
of course the present Code of Civil Proce- 
dure had been in operation for some 
years, and therefore the matter fell 
within the provisions of S. 73. The head 
note of the case says : 

“under S. 73, Civil P. 0. (1908), it is competent 
to the Court to investigate whether any of the 
decree-holders who claim rateable distribution is 
a benamidar for the judgment-debtor or not.*’ 

Mookerjee, J., in course of his judg- 
ment considered the matter and effect of 
sub-S. (1), S. 73. He said : 

“On behalf of the opposite party, it has been 
argued that it is incumbent on the Court to en- 
sure that the process of the Court is not abused, 
and that the Court must for that purpose, as- 
certain whether the decree on the basis whereof 
rateable distribution, is claimed is a real de- 
cree.” 

It appears therefore that the same 
kind of argument was put forward be- 
fore Mookerjee, J., and Beachcroft, J., as 
had fceen effective before Sir Eichard 
Garth many years before, and we have 
had the same ki nd ^f argume nt put be- 
sTPuran Chand Baid v. Surendra Narain Singh, 

(1912) 16 I 0 795. 


stance that Mookerjee, J., himself said : 

“The question of the true construction of this 
section, that is S. 73, is not free from difficulty: 
but in view of the decision of this Court in 11 
Cal 42 (1) which was followed in 13 Bom 154 (2), 
we must overrule the contention of the peti- 
tioner.” '' 

The petitioner had contended that the 
executing Court had no right to inquire 
into the validity of a decree. Mooker- 
jee, J., really added little or nothing to 
the decision or to the reasons for the 
decision given by Sir Eichard Garth, ex- 
cept in so far as appears from the con- 
cluding passage of his judgment where 
he said : 

“We must bear in mind however that since 
the date of the decision in 11 Cal 42 (1) and 13 
Bom 154 (2) the Code of Civil Procedure has been 
revised and re-enactcd ; if the legislature had 
been of the opinion that the view taken by this 
Court and by the Bombay High Court was 
erroneous and did not represent the true inten- 
tion of the framers of the Code, the language of 
the section might have been suitably altered ; 
but although we find that the provisions of 
S 295 have been reproduced with variations in 
S. 73, the phraseology has not been so modified 
as to justify an inference that the decision in 11 
Cal 42 (1) is no longer good law. We therefore 
accept the view adopted by Sir Eichard Garth 
and Sir Charles Sargent.” 

With all possible respect to Mooker- 
jee, J., that seems to me an entirely fal- 
lacious argument, because the provisions 
of S 295 of the Act of 1882 and those of 
S. 73 of the present Code are entirely 
different, from the provisions of S. 272 
of the Code of 1859. Onder the latter 
section some sort of machinery was pro- 
vided for the kind oE inquiry which is 
now sought in the present proceedings. 
What is still more important is that 
under the provisions of S. 295 of the 
Code of 1859 there was no provision for 
the institution of the suit such as is 
BOW contained in sub-S. (2), S. 73. That 
sub-section provides that : 

“Where all or any of the assets liable to be 
rateably distributed under this section are paid 
to a person not entitled to receive the same, any 
person so entitled may sue such person to com- 
pel him to refund the assets.” 

That provision would seem to indi- 
cate that the intention of the legisla- 
ture both under the Code of 1882 and 
under the present Code was to provide 
that when essential conditions for rate- 
able distribution were fulfilled there 
should be rateable distribution, without 
any inquiry at that stage into the vali- 
dity of any decree, and a right was given 
to any party aggrieved subsequently to 
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bring a regular suit in order to secure 
his full share of the assets. If any part 
of the assets was distributed to a person 
who was not lawfully entitled to parti- 
cipate then it was, under the previous 
Code and is under the present Code, 
open to the judgment-creditor who is 
aggrieved by that distribution to bring 
a suit claiming a refund. It seems to 
me that Mookerjeo, J., in 16 I C 795 (5) 
did not give sufficient weight to the fact 
that there was the distribution to which 
I have just referred between the provi- 
sions of the Code in 1859 and those of the 
two subsequent Codes. 16 I C 795 (5) 
was decided in the year 1912, and in the 
following year the matter again came 
before the same Bench in 22 I C 407 (6) 
and it is not surprising that Mookerjee 
and Beachcroft, JJ., then adhered to the 
opinion which they had expressed in 
the case which had been before them in 
the previous year, and so once more 
they said that an execution Court has 
jurisdiction under S. 73 of the Code, to 
hold a summary inquiry as to the frau- 
dulent character of a decree obtained 
by one of the decree-holders claiming 
rateable distribution. 

Now it is those two judgments of 
Mookerjee, J., which have given rise to 
all the difficulties in the present pro- 
ceedings, because when the matter was 
before the execution Court the learned 
Munsif seems to have thought that 
those two decisions of this High Court 
were not correct, and he took the view 
that an execution Court ought not to go 
into the question of the validity of a 
decree put before it for the purpose of 
claiming a share in the distribution of 
assets. The learned Munsif who had to 
deal with the matter apparently took 
that view, because he was aware of the 
fact that other High Courts have con- 
sistently adopted a view directly con- 
trary to the view expressed by this 
Court. 

We find that only three or four years 
after the decision given by Mookerjee 
and Boachroft, JJ., the Madras High 
Court came to the conclusion that an 
inquiry under 8. 73, Civil P. C., is of a 
non-judicial character and a Court 
charged with the distribution of assets 
under that section has no power to in- 
quire into the va lidity or t he bona fides 

6. Peary Lai Das v. Peary Lai Dawn, (1913) 22 
I C 407. 
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of a decree on the strength of which 
rateable distribution is claimed, and 
that the only conditions to be satisfied 
under S. 73 are that there must have 
been an application before the assets 
are realized, and that the decree should 
not have been satisfied. That was a de- 
cision of Ayling and Seshagiri Ayyar, 
JJ., in 1918 Mad. 825 (7). In the judg- 
ment delivered by Seshagiri Ayyar, J., 
we find a very illuminating passage at 
p. 843 (of 40 Mad.) The learned Judge 
referring to the case of 23 All. 313 (4), 
that is to say, the case decided by the 
Judicial Committee of the Privy Coun- 
cil says : 

“ The question before their Lordships related 
to limitation. It was argued that a suit 
brought to contest the validity of payments 
made to one of the decree-holders should have 
been instituted within a year of the decision 
under Art. 13, Limitation Act. Their Lord- 
ships pointed out that in making a rateable 
distribution under S. 295, Civil P. C 1882, the 
officer was acting departmentally and not as a 
Court, and that consequently the decision of 
such an officer was not one which should have 
been set aside within a year. A comparison of 
the provisions of the Code of Civil Procedure re- 
lating to rateable distribution and to claim pro- 
ceedings, fully' bears out this view. 0. 21, 
which relates to execution, makes provisions in 
Er. 68 to 63 for investigating the claims of third 
parties. There are similar provisions beginning 
with R. 97 where there is resistance to delivery 
of possession to the decree-holder. An inquiry 
is provided for in those rules, and the unsuc- 
cessful party is directed to establish his right in 
a Court of law, failing which it is declared that 
the orders passed under the rules shall be 
final. 

Then in the final part of the judg- 
ment their Lordships said : 

“ No such provision is to be found with re- 
ference to S 73. Cl. (2) of that section says 
that a wrongful distribution may be questioned 
in a regular suit. No procedure is prescribed 
for ascertaining the legality or otherwise of the 
decree under which rateable distribution is 
sought. The absence of such a provision indi- 
cates that the inquiry under S. 73 is non-judi- 
cial. It follows from this that an officer dis- 
tributing the assets can have no power to in- 
quire into the bona fides or otherwise of a de- 
cree brought to his notice. S. 73 (c). Cl. (4), 
does not contemplate any such inquiry,” 

Then the learned Judge emphasized 
again what are the fundamental condi- 
tions for obtaining a share in the dis- 
tribution. Ho said : 

” The only conditions to be satisfied aie ; 
there must have been an application before the 
assets are realized and the decree should not 
have been satisfied. Both these are matters of 
record which do not necessitate an y length y 
7. Saravana Pillai v. Arunchalam Chettiar, 1918 

Mad 826=38 I C 117=40 Mad 341. 
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investigation. We are therefore, on the con- 
struction of the provisions relating to the rate- 
able distribution, of opinion that it is not com- 
petent to the District Munsif to inquire into 
the validity of a decree on the strength of which 
rateable distribution is claimed.” 

Then he proceeds to examine the ear- 
lier decisions which I have mentioned, 
and to show why he differs from them. 
That was a decision of the Madras High 
Court. There is also a very important 
and significant decision given by a Full 
Bench of the Bombay High Court in 
1922 Bom, 31 (8). The decision of the 
Court was given by Sir Norman Macleod, 
the, then Chief Justice, and at p. 639 we 
find a passage where the learned Chief 
Justice after saying that the attention 
of the Court was drawn to S. 272 in the 
Code of 1859, proceeded thus : 

“Therefore under that Code the Court which 
was distributing the assets amongst the decree- 
holders had the power to deal with the question 
whebner any of the decrees pissed by itself had 
been obtained by fraud or other im, roper means. 
But this power was nob given by S. 295, Act 14 
of 1882, nor by S. 73 of the present Code. S. 73 
directs that the assets, after deducting the 
costs of realization, shall be rateably distributed 
among all such persons as shall have made 
applications to the Court for the execution of 
decrees for the payment of money passed against* 
the same judgment-debtor. On general princi- 
ples, the Court, which would be merely a dis- 
tributing agency would not have any power to 
deal with the question whether any of the 
decrees had been obtained by fraud or other 
improper means just as in an ordinary ca?e of 
execution the Court which executes the decree 
cannot go behind the decree ” 

With great respect I adopt and en- 
tirely agree with what is said in that 
passage of the judgment of Sir Norman 
Macleod. In jny opinion it concisely 
and correctly gives the proper view of 
the point which is now under considera- 
tion. The passage indicates that the 
true view of the law is that the execu- 
tion Court is only concerned with those 
matters which I have set out as being 
the conditions for participation, and so 
long as a decree is put forward by the 
holder of that decree, and the holder of 
the decree satisfies the Court that the 
money due under that decree has not 
been paid, then that decree-holder is 
entitled to come in and claim a propor- 
tionate share in the assets of the judg- 
ment-debtor. If any part of those 
assets is paid out to a decree-holder who 
has obtained a decree by fraud or collu- 

8. Dattairaja Govindi^eth V. Purshottam Nara- 
yanseth, 1922 Bom 31=65 I 0 600 = 46 Bom 
635. 


sion or by any other impropidr means 
then a remedy is open to the judgment-j 
creditor who has suffered from those 
circumstances, as provided for in sub-| 
S. (2), S. 73 of the Act of 1908. To my 
mind the dominating factor with regard 
to this point is this: that the Court con- 
cerned with the distribution of the 
assets is doing something in connexion; 
with execution proceedings. The dis-i 
tribution of assets is only one of the 
acts in the execution proceedings, and 
the Court is functioning in an adminis- 
trative and not in a judicial capacity, 
and no procedure is provided under the 
provisions of S. 73 of the Act of 1908, 
and no machinery exists for the holding 
of an enquiry of the kind involved in 
the ascertainment as to whether or not 
the decree is not a bonafide or proper 
decree. 

It would not only be inconvenient but 
indeed impossible for a Court concern- 
ing itself with execution matters to 
decide in a summary procedure, whether 
or not a decree is a “bona fide,*' to use 
the expression of Mookerjee, J., or a 
“real” decree as said by the other 
learned Judge in the same case. The 
last case to which I would refer in order 
to complete the chronological survey ol 
the authorities is 1926 Pat. 497 (9), in 
which Das and Foster, JJ., relying on 
23 All. 313 (4), decided in definite terms 
that: 

“an executing Court making a rateable dis- 
tribution under S. 73, Civil P. C., 1908, has no 
power to make enquiries into the bona fides of 
the decrees of the rival claimants.” 

In my judgment the decisions in the 
Madras, Bombay and Patna High Courts 
represent the correct view of the law. 
It follows therefore that we must say 
that the cases of 16 1. C. 795 (5) and 
22 I. C. 407 (6) were not correctly de- 
cided. We are unanimously of opinion 
that the Rule No. 1606 of 1933 which 
was issued on 15th December 1933 must 
be discharged. Each party will bear 
its own costs in the Rule as well as in 
this reference. 

Lort-Williams, J. — S. 272, Act 8 of 
1859 provided that: 

“If it shall appear to the Court, upon the 
application of a decree-holder, that any other 
decree under which property has been attached 
was obtained by fraud or other improper means, 
the Court may order that the applicant shall be 
s atis fie d o ut of the proceeds of the property 
9. Uma Habiba v, Mt. Basoolan, 1926 Pat 497= 

98 I 0 759=5 Pat 446. 
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attached so far as the same may suffice for the 
purpose if such other decree be a decree of that 
•Court, or, if it be a decree of another Court, 
'may stay the proceedings to enable the ai^plicant 
i;o obtain a similar order from the Court by 
'Which the decree was made.” 

There was no such provision in S. 295, 
Act 14 of 1882, nor is there any in S..73 
of the present Code of Civil Procedure. 
But S. 295 provided that 

“If all or any of such essets be paid to a 
person nob entitled to receive the same, any 
person so entitled may sue such person, to 
compel him to refund the assets,” 
and similar provision is made in S. 73 
(2), Nevertheless, in 11 Cal. 42 (l). Sir 
-Eichard Garth, C J , decided that 

“a Court is bound, in cases falling within this 
•section, to satisfy itself whether the claimants 
are bona fide decree-holders within the meaning 
of the section, and where it is unable to satisfy 
it«elf as to the bona fides of the claim, the Court 
should exclude such claimant from the distribu- 
tion of assets.” 

This is the source and foundation of 
mother decisions in the Calcutta High 
-Court, especially in 16 T C 795 (5) and 
22 I C 407 (6) and has given rise to the 
conflict between this and other High 
Courts on this pointi. Sir Richard Garth, 
at p 4t of the report in the case of In 
re. Sunder Das said as follows: 

“He contends that, so long as his client holds 
a decree against the judgment-debtor which is 
unsatisfied (let that decree bo ever so fraudu- 
lent) still the Court is bound to give effect to 
it, and to allow the decree-holder to share in the 
assets. We cannot adopt that view. We think 
that the words “decree holders’ or persons hold- 
ing decrees for money against the same judg- 
ment-debtor in S. 295 must mean bona fide 
decree-holders against the judgment-debtor; and 
if in point of fact the decree which the present 
applicant holds is a sham decree, we think that 
the Court has a right to enquire into the ques- 
tion, and to exclude him from the distribution of 
.assets.” 

I do nob understand the expression a 
‘‘sham decree.” Clearly, the learned 
•Chief Justice did nob mean a decree 
made by a sham Judge or the decree of 
a sham Court. What he meant was a 
decree made in respect of a false or 
fraudulent claim. But that would not 
make the decree a sham decree. Such a 
-decree would be a good decree and 
valid, unless and until it was set aside 
by some competent Court, and as a re- 
sult of a proper trial. A decree of a 
-competent Court ought not to be set 
aside as a result merely of some kind of 
-enquiry especially when charges of 
fraud are involved. S. 73 (2) provides 
ishe appropriate remedy in such circum- 
stances. Sir Richard Garth, and other 


Judges, and Mr. Narendra Kumar Dass, 
who has ably argued this case, have 
shown that the remedy given may often 
turn out to be of little or no value. But 
that is a result, and probably an inevi- 
table result, of any attempt to make 
provision for rateable distribution in 
execution proceedings. Under Ss. 270 
and 271 of the Code of 1859, the credi- 
tor who first attached the property had 
statutory priority, and, in my opinion, 
that provision was preferable to the pro- 
vision for rateable distribution made 
for the first time in the Code of 1877 
and included in the present Code. The 
function of the Judge under S. 73 is 
administrative and not judicial. This 
was decided, with respect to the corres- 
ponding S. 295, by their Lordships of 
the Judicial Committee of the Privy 
Council in 23 All. 313 (4), in which 
Lord Robertson said at p. 322 of the 
report. 

“The scheme of S. 295 is rather to enable the 
Judge as matter of administration to distribute 
the price according to what seem at the time to 
be the rights of parties without this distribu- 
tion importing a conclusive adjudication on 
those rights, which may bo subsequently re- 
adjusted by a suit such as the present.” 

Therefore, in my opinion, the decisions 
in 1918 Mad. 825 (7) and 1922 Bom. 31 
(8), are correct, and a Court charged 
with distribution of assets under S. 73, 
Civil P. C. has no power to enquire into 
the validity or the bona fides of a decree 
on the strength of which rateable dis- 
tribution is claimed. It follows that in 
my opinion, the cases of 16 I C 795 (5) 
and 22 I C 407 (6), on this point, were 
wrongly decided, as also was the case of 
11 Cal. 42 (1). 

Jack, J. — I would only add that S. 44 
Evidence zVet, to which a reference has 
been made in supporting the rule obvi- 
ously no application to proceedings 
under S. 73, Civil P. C. These proceed- 
ings are, as held by their Lordships of 
the Privy Council in 23 All. 313 (4) 
a step in aid of execution. It is only 
decrees under Ss. 40, 41 and 42, Evi- 
dence Act which are referred to in S. 44, 
Evidence Act and such decrees have nc 
application in execution proceedings. 
It is well recognised that the executing 
Court is not entitled to question the 
validity of the decree. 

The strongest argument which has 
been advanced in support of the Rule ii 
that it is the duty of the Court to g( 
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into the question of fraud or collusion in 
ordev to prevent abuse of the process of 
the Court, but, if that were the case, it 
must be held that in all execution pro- 
ceedings the Court would be equally en- 
titled to inquire into such questions. 
That is obviously not so. The remedy 
which is open to the parties is laid down 
by the section itself, and the fact that 
no procedure is provided in the section 
for such an inquiry shows that it was 
never intended that such questions 
should be inquired into. So long as 
there is an unsatisfied decree capable of 
execution and application for rateable 
distribution has duly been made, the 
applicant is entitled to a share under 
S. 73, Civil P. C. 

M. C. Ghose, J. — Upon a full con- 
sideration of the matter, I am of opinion 
that the Court making a rateable dis- 
tribution under S. 73, Civil P. C., is not 
competent to decide whether a decree 
is bona fido. To hold otherwise would 
be to introduce complications in the 
administration of law. A decree may 
be challenged by an appeal and a second 
appeal. To allow an executing Court to 
set aside a decree on the ground of fraud 
or collusion would be to establish that 
Court as a revising Court of decrees and 
to delay the finality of litigation. The 
Court making a rateable distribution is 
not acting in its judicial capacity. The 
executing Court cannot go behind the 
decree. It is complained that the peti- 
tioner may be defrauded by false decrees 
obtained by dishonest people. The 
answer is that S. 73 (2) provides the 
remedy. Whenever the petitioner finds 
that a fraudulent decree is put forward 
for the purpose of rateable distribution, 
it is open to him to challenge the decree 
by instituting a suit in the proper Court 
for a declaration and he may obtain an 
injunction from the Court, staying the 
distribution until the matter is decided. 

Nasipi Ali, J.~I agree. I would like 
to add a few words with reference to 
the two cases on which the learned 
Advocate for the petitioners placed much 
reliance. In 11 Cal 42 (1) the main 
reason given by the learned Chief Jus- 
tice is that if before the distribution of 
assets no inquiry in the bonafide of the 
decree be held, the money may be paid 
to a creditor who may be a pauper from 
whom it would be very difficult to rea- 
lize the money afterwards. But if a 


certain creditor finds that a person is> 
about to participate in the sale proceeds- 
on the basis of a fraudulent decree, his> 
proper remedy is to institute at once a. 
suit and to get an injunction from the^ 
Court restraining him from taking any 
money from the Court till the disposal 
of the suit. In 16 I C 795 (5), Mooker- 
jee, J., followed the decision in 11 Cal 
42 (1). But it appears from the judg- 
ment'that the learned Judge also gave^ 
an additional reason in support of the- 
view which was taken by the Chief Jus- 
tice in the case reported in 11 Cal 42 (1)* 
viz. : 

‘‘ Since the date of the decisions in 11 
Cal 42 (1) and 13 Bom 154 (2) the Code ot 
Civil Procedure has been revised and re- 
enacted; if the Legislature had been of tho' 
opinion that the view taken by this Court and 
by the Bombay High Court was erroneous and 
did not represent the true intention of the- 
framers of the Code, the language of the section 
might have been suitably altered; but although 
we find that the provisions of S. 295 have beei> 
reproduced with variations in S. 78, the phrase- 
ology has not been so modified as to justify an- 
inference that the decision in 11 Cal 42 (1) is* 
no longer good law.^* 

But it would appear that in the year 
1901 the Judicial Committee in 23 All 
313 (4) definitely pointed out that the- 
act of the Court under S. 295 of tho 
Code of 1882 was a ministerial Act. 
Therefore when the Legislature amended 
the section in the Code in 1908, no 
change was considered to be necessary.. 
The Legislature in 1908 accepted the 
view that the distribution of assets by 
the Court under S. 73 is a ministerial 
Act, and in case of dispute the rights of 
the parties can be subsequently adjudi- 
cated by a regular suit. 

K.S. Beference answered. 
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Mukerji, Ag. C. j. and S. K. Chose, J„. 

Hem Chandra Das Chaudhury and; 
others — Appellants. 

V. 

Secy, of State and others — Defendants* 
— Respondents. 

Appeal No. 1707 of 1932, Decided on. 
24th August 1934, from appellate decree- 
of Addl. Dist. Judge, Noakhali, D/- 1st 
April 1932. 

Bengal Cess Act (9 of 1880), S, 4 — Kabuli- 
yat— Ijardar entitled to exclude anybody- 
else from dealing with land in manner in 
which he himself is entitled to do— Held he 
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was in use and occupation and what he pays 
under kabuliyat is rent 

Where under the terms of the kabuliyats the 
ijardars are entitled to exclude anybody else 
from dealing with the lands in the particular 
manner in which he himself is entitled to do 
under his kabuliyat, in that sense, a limited 
sense though it be, the ijardar is in use and oc- 
cupation, being allowed by his kabuliyat to let 
in or exclude anybody he liked for sale of the 
particular commodities to which his kabuliyat 
referred, collecting such tolls as his kabuliyat 
permitted and using perhaps such portion cf the 
land covered by the boundaries on which those 
particular commodities used to be sold. What 
the ijardar has to pay under his kabuliyat is 
rent within the meaning of S. 4 of the Act; 1929 
Cal 197, Applied. [P 298 G 1, 2] 

Atul Chandra Oupta and Nagendra 
Nath Bose — for Appellants. 

Sarat Chandra Basak, Bupendra Ku- 
mar Mitter and Bijan Kumar Mukherji 
— for Bespondents. 

Judgment. — This appeal asises out of 
a suit which was instituted by the 
plaintiffs for a declaration that the as- 
sessment of cess by the Cess Revalua- 
tion Officer on the income from the 
stalls of a certain market or hat of 
which the plaintiffs are tenure-holders 
was illegal and ultra vires, and also for 
refund of the amount of cess which they 
had paid under protest. The Courts 
below have dismissed the suit. 

The plaintiffs are tenure-holders in 
respect of the lands on which the mar- 
ket or hat holds its sittings. The 
exact particulars are not available, but, 
as far as may bo gathered, there are 
some stalls and also some open space on 
which the dealers come and sit and do 
their work. The hat meets two days in 
the week, The plaintiffs have taken 
kabuliyats from several ijardars who 
under the terms thereof cellect tolls 
from the stall- keepers and dealers of 
various descriptions and out of the sums 
so collected pay certain sums as jamas 
per year to the plaintiffs. The jamas 
just mentioned have have been treated 
as rent’’ and the annual value being 
found on the basis thereof the reassess- 
ment has been made, We are told that 
prior to the reassessment cesses had to 
be paid on the annual value calculated 
on the basis of the rents of such tenants 
as were actually on the land and also 
on the average of such raiyati rents as 
might be held to be realisable from the 
portion of the land which was untenant- 
ed. The market or hat was also in exis- 
tence at the time. 
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Reading S. 4, Cess Act (Beng. Act 9 
of 1880) it is found that the ahnual 
value means the total rent which is^ 
payable, or if no rent is actually pay- 
able, would on a reasonable assessment 
be payable during the year by cultivat- 
ing raiyats or by other persons in actual 
use and occupation, There are several 
difficulties in interpreting this defini- 
tion, but they need not concern us here- 
because the point in controversy is a. 
limited one. It has been formulated by 
the Subordinate Judge in these words: 

“ Whether the ijardars in the present case are* 
in use and occupation of the lands and whether 
the amounts paid by them can be treated as- 
rent within the meaning of S. 4, Cess Act.” 

It is not urged on either side that- 
this enunciation of the proposition,, 
which is for our consideration, is nob 
correct. In para. 4 of the plaint the 
plaintiffs have averred that the lands- 
are non-agricultural and non-leasable* 
and are in the khas possession of the- 
plaintiffs, that in the hat which is held 
every thursday and Sunday various- 
commodities are sold, that there is no* 
permanently allotted space for the sale- 
of the same, that temporary stalls are- 
made and dealers do their business, thab 
tolls are collected by the ijardars who in 
accordance with their agreements pay 
some moneys to the plaintiffs, and thab 
under the agreements the profits and 
losses belong to the ijardars. Under- 
each of the kabuliyats which are all for 
a period of a year, the right to collect 
tolls for some particular commodities, 
only is granted, and it is stipulated that 
besides those commodities, tolls on nO' 
others would be realisable by the gran- 
tee, and a lump sum being fixed, it is- 
made payable in five kists. The kabu- 
liyat is described as of a temporary ijar^ 
dari settlement. The lands concerned' 
in all the kabuliyats are the same, the- 
boundarios in each kabuliyat covering, 
the entire land on which the market or 
hat stands. 

To the above should be added certain' 
facts which have been found by the- 
Court of appeal below. In the settle- 
ment the lands are recorded as being m> 
the khas possession of the plaintiffs and 
no interest as of the ijardars has been 
recorded; there are no fixed plots or 
places for the several commodities which 
form the subject-matter of any particu- 
lar kabuliyat* though certain lands are 
set apart for the sale of each kind of 
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article; there are dififerent mahals in the 
hat corresponding to the dififerent com- 
modities, specified commodities being 
eold in defined places set apart for the 
purpose and any particular commodity 
being sold in a particular place .for a 
long period irrespective of the persons 
who might be ijardars or stall-keepers. 
On the pleadings and facis found as 
above, the question that has to be deter- 
mined is whether the ijardars can be 
said to be in use and occupation of the 
lands and whether the amounts payable 
by them under the kabuliyats can be 
treated as rents within the meaning of 
:S. 4 of the Act. The question will have 
to be decided not merely by reference to 
the words and expressions used in the 
kabuliyats but on an appreciation of a 
right, if any, created thereby. 

The authority strongly relied on be- 
half of the plaintiflFs, as appellants, is 
the Full Bench decision of this Court in 
35 Cal. 82 (l). On a careful perusal of 
the decisions in that case it seems to us 
that there are certain points of differ- 
ence between that case and the present 
one. These points are notably two: 
First that in that case the assessment 
was made on the basis of the profits 
which the ijardar, in whom the right to 
hold a rnela was vested, made from the 
stall-keepers, whereas in the present 
uase the assessment has been made on 
the basis of the amount which the ijar- 
ffars pay to the plaintiffs; and second 
that in that case the lands were already 
in the occupation of occupancy-raiyats 
and so the ijardars, who under a kabu- 
liyat obtained the right to hold the 
mela for a certain time were not, in fact 
in use and occupation of the lands and 
eould not in fact be put in use and occu- 
pation thereof by the landlords, where- 
as in the present case that element is 
entirely absent. It was held in that 
<5ase what the profits which the ijardars 
realized from the stall-keepers were not 
profits paid by the tenant to the land- 
lord, nor profits paid for use and occu- 
pation. In the present case under the 
berms of the kabuliats the ijardars are 
entitled to exclude anybody else from 
iealing with the lands in the particular 
uanner in which he himself is entitled 
bo do under his kabuliyat. In that sense 
% limited sense though it be, the ijardar 

. Secy, of State v. Kartina Kanta Chowdhury, 

(1908) 35 Cal 82=6 Cr L J U2, 


was in use and occupation being allow- 
ed by his kabuliyat to let in or exclude 
anybody he liked for sale of the parti- 
cular commodities to which his kabu- 
liyat referred collecting such tolls as bis 
kabuliyat permitted and using perhaps 
such portion of the land covered by the 
boundaries on which those particular 
commodities used to be sold. In our 
judgment therefore w'hat the ijardar has 
to pay under his krbuliyat is “rent” 
within the meaning of S. 4 of the Act. 

We think the Courts below were right 
in applying to this case the view taken 
in 1929 Cal. 197 (2), the effect of the 
kabuliyat in that case being what we 
consider to be the effect of the kabuli- 
yats in the present case. The appeal is 
accordingly dismissed with costs. 

K.s . Appeal disniifise^ 

2. Secy, of State v. Sati Prosad Garga, 1929 Cal 

197=115 I C 185=55 Cal 1328. 
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Nasim Ali, J. 

John Earnest Edward and another 
Defendants —Petitioner. 

v. 

Bai Jogendra Chandra Ghose Bahadur 
— Plaintiff — Opposite Party. 

Civil Eules Nos. 1125 and 1126 of 
1934, Decided on 5th February 1935, 
from decree of Small Cause Court Judge, 
Sealdah, D/- 1st May 1934. 

(a) Corporation-- It should not exceed or 
abuse its powers — It must act in good faith 
and reasonably. 

A public body invested with statutory powers 
such as conferred upon the corporation must 
take care not to exceed or abuse its powers. It 
must keep within the limits of the authority 
committed to it. It must act in good faith. And 
it must act 'reasonably : W estminister C orpora- 
tion V. L, & N, By, (1906), A C 426, Foil. 

[P 300 0 1] 

(b) Electricity Act (1910), S. 24“Licen8ee 
cannot discontinue supply to premises whose 
charge has been paid — Clause in agreement 
that he can do so if default is committed by 
consumer for any other premises is incon- 
sistent with Act. 

Section 24 of the Act authorises the licensee to 
cut off supply only of that premises, the charge 
of which is in arrear and it does not authorize 
the licensee to discontinue supply to premises 
the charge of which has been paid off, even 
though both premises are owned by the same 
person. And a clause in an agreement by which 
the licensee is allowed to do so on default of 
consumer to pay for any of his premises is in- 
consistent with the Act. [P 302 G 1] 

(c) Interpretation of Statutes — Fiscal en- 
actment— Benefit of doubt should be given 
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to those who might be prejudiced by exercise 
•of powers — Electricity Act. 

The benefit of doubt is to be given to those 
who might be prejudiced by the exercise of 
powers which the enactment grants and against 
those who claim to exercise them. [P 301 0 1] 

(d) Electricity Act (1910), S. 24 — Power to 
discontinue is power given in addition to 
right to realize arrears — Opportunity to pay 
off arrears should be given before cutting 
off connexion. 

The power to discontinue supply to a premises 
is evidently a power given in addition to the 
rights to realize the arrears by suit. Under the 
circumstances the consumer should be given an 
opportunity by licensee to pay ofl[ the arrears 
immediately before the connexion is cut off. 

[P 302 C 2] 

(e) Electrictity Act (1910), S. 24 — Supply 
should bo discontinued only as last resort 
after all formalities have been complied 
with. 

The supply should be discontinued as a last 
resort after all the formalities laid down in the 
Act have been complied with. [P 304 C 1] 

S. M. Bose, N. Barioell, Satindra Nath 
Mukherjee and Siddeswar Chakrahurtty 
— for Petitioners. 

S. 0. Basak, S. C. Talukdar, Anilendra 
Nath Bay Ghaudhurij and Bajendra 
‘Chandra Guha — for Opposite Party. 

Order. — These two rules were issued 
at the instance of the defendants upon 
the plaintiff opposite party in a suit 
instituted in the Court of the Small 
■Causes, Sealdah for recovery of damages. 
The case of the plaintiff opposite party 
briefly stated is as follows : Plaintiff is 
the owner of Premises 25 and 25 A 
Harish Mukerji Eoad Bhowanipur P. S. 
on 7th June 1933 and 8th June 1933 
defendant 2 i. e., Calcutta Electric 
Supply Corporation Ltd. served notices 
upon him demanding payment of the 
charge for supplying electric current and 
intimating that on failure thereof the 
supply would be cut off. The amounts 
covered by the said notices were paid in 
time by the plaintiff'. No notice of dis- 
continuing the current of the aforeraid 
premises on account of their arrears was 
ever served on him. He was never in- 
formed by defendant 2 that the electric 
connexion of the said premises would be 
cut off, for non-payment of the charges 
for supplying energy to his other pre- 
jmises. Though nothing was due to de- 
fendant 2 on account of the said pre- 
mises, defendant 1, an Inspector of de- 
fendant 2, entered the said premises on 
23rd June 1933 on the false pretext of 
-examining the meters of the said pre- 
tnises for changing it without disclosing 
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his real purpose and cut off the supply 
without knowledge of the plaintiff. 
There are 10 shops in the one storied 
out-house appertaining to the said pre- 
mises, the shop keeper of which pay for 
the current to the plaintiff. On account 
of this wrongful cutting off of the supply 
the tenants of the shops lost their cus- 
tomers and plaintiff also sustained loss 
and damage. On these allegations plain- 
tifl' claimed Rs.^OO as damages. 

The defences of the defendants in sub- 
stance are; (l) that the plaintiff did not 
pay certain bills for supplying energy to 
premises 27- A, 27-B, 27-C, 27-D, Ilarish 
Mukherji Road; (2) that on 1st June 
1933 plaintiff* was given express notice 
that unless all the sums due from him 
were paid defendant 2 would disconnect 
the meters at Nos. 25 and 25-A Harish 
Mukerji Road; (3) that statutory notices 
were given to the plaintiff; (4) that on 
23id June 1933 Rs 380. 5- 6 was due 
from the plaintiff to defendant 2; (5) 
that by virtue of the provision of Cls. 6 
and 10 of the agreement executed by 
the plaintiff* on 17th June 1922, 29bh 
December 1921. 14th January 1925, 28th 
January 1925, 6th February 1925, and 
12th January 1932 and in pursuance of 
the power conferred by S. 20, sub-S. 1 
and S. 24, Fjlectricity Act, 1910, defen- 
dant 2 by its servant, defendant, entered 
upon the plaintiff’s premises Nos. 25, 
25-A and by its said servant removed 
and took away some fuses connecting 
defendant’s meters in the said premises 
installed with the service and supply 
lines, (6) that on the said occasion and 
prior to the removal of the said fuses 
defendant 1 verbally intimated to the 
plaintiff* his intention and purpose to 
disconnect the said meters and that he 
had authority and order of defendant 2 
to cut off the supply of electrical energy 
from the said premises unless the plain- 
tiff then and there paid to him as re- 
presenting defendant 2 the whole of the 
money then due and owing in respect of 
energy supplied to the premises 27 A, 
27.B, 27-C and 27.D, (7) that the writ- 
ten notices served upon the plaintiff 
prior to the cutting off the supply con- 
stitute “information” required by S. 20, 
Bub-S. 1, E ectricity Act, 1910 

The opposite party gave evidence in 
support of his allegation in the plaint. 
Defendant 1 however did nob come to 
the witness box. The learned Small 
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Cause Court Judge held: (a) that the 
charges for premises 25 and 25-A were 
paid after service of notice; (b) that the 
charges for 27-A, B, C and D remained 
due; (c) that under Cl. (6) of the agree- 
ment between parties defendant 2 had 
right to cut off the supply from premises 
Nos. 25 and 25-A; (d) that defendant 1 
who cut off the supply did not disclose 
his purpose to the plaintiff that he wan- 
ted to enter the premises for cutting off 
the supply; (e) that defendant 1 cut off 
supply stealthily without the knowledge 
of the plaintiff and bolted away; (f) that 
if the plaintiff had known that defen- 
dant 1 had come to cut off the supply he 
would have paid off the dues then and 
there, although there was controversy 
how far the bills for the premises No. 27 
which was sold away by the plaintiff are 
recoverable from him; (g) that the plain- 
tiff was entitled to get damages at the 
rate of Es. 20 per day. The suit has ac- 
cordingly been decreed in part. 

The present rules were thereupon ob- 
tained by defendants land 2 under S. 25 
Provincial Small Causes Court Act. The 
only point urged in support of the rule 
is that on the facts found by the learned 
Small Cause Judge plaintiff’s suit should 
be dismissed. Now: 

“ It is well settled that a public body invested 
with statutory powers such as are conferred 
upon the corporation must take care not to 
exceed or abuse its powers. It must keep within 
the limits of the authority committed to it. It 
must act in good faith. And it must act reason- 
ably, per Lord Macnaghten in (1905) A C 42G 
( 1 ).” 

Under S. 24, Electricity Act 1910, the 
licensee after giving seven days' notice 
in writing to a person who neglects to 
pay any charge in respect of the supply 
of energy to him, without any prejudice 
to his right to recover such charge by 
suit can cut off that supply and for that 
purpose can cut or disconnect any elec- 
tric supply ^ line and other works being 
the property of the licensee through 
which energy may be supplied and may 
discontinue the supply until such charge 
is paid. It is therefore clear that in 
addition to the right to realize the 
charge by suit the legislature has given 
power to the licensee to discontinue the 
supply of energy to a consumer who 
neglects to pay the charge. The section 
does not clearly lay down that the 

1. Westminister Corporation v. L & N Ry., (1905) 

A G 426=74 LJ Ch 629=3 LGR 1120=64 

W R 129=93 L T 143. 


licensee can cut off the supply of the* 
premises for which the charge has been 
paid for the consumer's neglect to pay 
the charges supplied to his other pre- 
mises. The corresponding provision in 
the English Act which is to be found in 
S. 18, Electric Lighting Act 1909, (Edn. 
9. 7 0. 34) is however clear on the point. 
It is in these terms: 

“ The undertakers may refuse to supply elec- 
trical energy to any person whose payments for 
the supply of electrical energy are for the time- 
being in arrear (not being the subject of a bona 
fide dispute) whether any such payments be due 
to the undertakers in respect of a supply to the 
premises in respect of which such supply is de- 
manded or in respect of other premises.” 

Dr. Basak appearing on behalf of the- 
plaintiff-opposite party contends that 
S. 24, Electricity Act, authorizes tho 
licensee to cub off supply only, of that* 
premises the charge of which is in arrear 
and that it does not authorize the licen- 
see to discontinue supply to premises th© 
charge of which has been paid off. Mr. 
Bose appearing on behalf of the peti- 
tioners on the other hand contends that 
words ‘any person’ ‘any charge for 
energy’ ‘in respect of the supply of 
energy to him’ are very wide and autho- 
rize the licensee to cut off the supply 
where the default occurs as well as in 
other premises owned by the same per- 
son within the area of supply. In order 
to accept Mr. Bose’s contention one will 
have to read into the section some worda 
which are not there. One will have to 
import into the section words to the ef- 
fect ‘ the premises in respect of which 
the charge is due or in respect of other 
premises” after the words ‘cut off the 
supply. Mr. Bose however contends that 
the words any person’ ‘to him’ rather 
indicate that the legislature had in mind 
the same owner and not the same pre- 
mises. But S. 18 of the English Act 
also contains the words ‘any person" 
wliose payments for the supply of the 
electrical energy for the time being in 
arrear.’ The English Act definitely al- 
lows the licensee to refuse supply to* 
other premises of the consumer whose 
payments are in arrears. But the Indian 
Act does not say so. Again if such 
powers were given by S. 24 it is difficult 
to understand why a clause embodying, 
this right of the licensee to cut off the 
supply from premises where there was. 
no default was not mentioned in the ag- 
reement executed before 1923: see Ex^ 
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A-6 taken from the plaintiff in respect 
of premises No. 25 on 17th June 1922. 
Such a clause was introduced for the 
first time in the agreements the forms of 
which were sanctioned by the Local 
‘Government in 1923 under proviso (a) 
sub-S. (l), Cl. 4 of the Schedule. Up to 
the year 1922 the licensee evidently 
thought that theindian Act was different 
from the English Act in this concern. 
[At any rate 

“the benefit of doubt is to be given to those 
who might be prejudiced by the exercise of 
powers which the enactment grants and against 
' those who claim to exercise them: see Maxwell 
on Interpretation of Statutes, 7th Edn., p. 258.** 

It is therefore difficult to say that the 
right to discontinue supply to premises 
for which the charge has been paid off is 
given to the licensee by S. 24. The next 
point for determination is whether the 
agreements executed by the plaintiff 
authorize the defendant 2 to disconti- 
nue supply to premises No. 25, 25-A 
though the charges of those premises 
were paid off. It may be mentioned at 
the outset that the notices which were 
-served upon the plaintiff did not men- 
tion that the supply would be disconti- 
nued on the basis of the agreements. 
Apparently they purported to be notices 
under S. 24 of the Act. 

Under S. 3 (2) (d) (i) the license gran- 
ted under the Act may prescribe such 
terms as to the limits within which and 
the conditions under which the supply 
of energy is to be compulsory and per- 
missive and generally as to such matter 
as the Local Government may think fit. 
The exercise of the power under S. 3 of 
the Act however is subject to the con- 
trol of the Governor-General in Council. 
The Schedule in the Act contains provi- 
sions which are to be deemed to be in- 
corporated with and to form part of 
•every license granted under Part II of 
the Act, save in so far as they are ex- 
pressly added to or varied or excepted 
by the license. The license granted to 
defendant 2 is not before the Court. 
The provisions of the Schedule are to be 
taken therefore to be incorporated in the 
license of defendant 2. By proviso (a), 
Cl. 6 (i) of the Schedule the licensee is 
not bound to supply energy to a consu- 
mer unless the latter executes a written 
contract in a form approved by the 
Local Government. In this case the 
plaintiff did execute the agreement Ex. 
A-5 for premises No. 25 on 17th June 


Calcutta 301 

1922 in the form which was sanctioned 
by the Local Government. I have al- 
ready pointed out that this agreement 
does not empower defendant 2 to dis- 
continue supply to premises No. 25 for 
non-payment of the charges of other pre- 
mises of the plaintiff. Cl. 6 of the sub- 
sequent agreements executed by the 
plaintiff in respect of his other premises 
however contain a clause enforcing the 
licensee to discontinue the supply to the 
plaintiff’s promises where there is no 
default. 

Dr. Basak however contends that 
01. 10 of these agreements definitely 
states that the other clauses in the 
agreements are subject in all respects 
to the provisions of the Calcutta Elec- 
tric License and to the provisions of the 
Indian Electricity Act of 1910, and that 
the condition contained in Cl. 6 of these 
agreements, on which the petitioners 
rely, being inconsistent with the terms 
of the license and S. 24 of the Act is 
not enforceable. Under Proviso (a), 
Cl. 6 the written contract which is to 
be executed by the consumer binds him 
to take a supply of energy for not less 
than two years to such amount as will 
produce at current rates charged by the 
licensee a reasonable return to the 
licensee. The license therefore authorises 
the licensee to take such an undertaking 
from the consumber. Mr. Meares in 
his “Law Relating to Electrical Energy 
in India” 4th Edn. p. 75 has observed: 

“As to the agreement it will generally con- 
tain many other matters some of which may not 
be enforceable in law.** 

Again at 78 the following passage 
occurs: 

“It has always been customary for electric 
supply authorities, both in Great Britain and 
India, to issue so-called ‘rules’ purporting to 
bind the consumer, giving in considerable detail 
the way in which the consumer is to wire his 
premises and so on. A licensee may demand 
that the prospective consumer shall enter into 
an agreement, in a form to be approved by the 
Local Government, to take a supply for two 
years and to give security to that efiect; but he 
may mot prescribe any special form of appliance 
nor may he control or interfere with the use of 
energy. No doubt as a guide of the non-techni- 
cal consumer these so-called rules had a value. 
In Great Britain such licensee’s rules have 
never received legal sanction, but the custom 
has now been legalized in India by the Indian 
Electricity (Amendment) Act, in S. 21 of the 
Act, in which the second and third sub-sections 
were inserted in 1922. The conditions of sup- 
ply as authorized must not be inconsistent with 
the Act, the rules or the license; they require 
the previous sanction of the Local Government 
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both for their introduction and as to their con- 
tents, SO that in practice the onus of ensuring 
that they are unobjectionable will lie on the 
Electric Inspector.** 

If any other conditions are to be im- 
posed on the consumer the licensee is 
bound to take the previous sanction of 
the Local Government under S. 2 1 (2). 
In this case it does not appear that pre- 
vious sanction of the Local Government 
for inserting the condition under discus- 
sion in 01. (6) of the agreements was ob- 
tained under S. 21 (2) of the Act. Again 
the conditions must be intra vires. If 
I am right in my view that S. 24 does 
not authorize the licensee to discontinue 
supply to the premises where there is no 
default, Cl. (6) so far as it gives power 
to the licensee to discontinue supply to 
any other premises owned or occupies by 
the consumer would be inconsistent 
with the Act. The Eegulations of the 
licensee which received the approval of 
the Local Government and which were 
placed before me do not appear to con- 
tain the ‘condition” on which the peti- 
tioner rely. I am therefore of opinion 
that defendant 2 had no right to cut off 
supply from premises No. 25 and 25-A in 
respect of which all charges were paid. 

Again assuming that defendant 2 had 
authcrity to cut off the supply under 
S. 24 this statutory power should be 
exercised in good faith and reasonably. 
In the written statement of the defen- 
dants it was definitely stated that defen- 
dant 1 when he went to the plaintiffs 
residential house at Premises No. 25 
informed the plaintiff that unless the ar- 
rears were paid off to him then and there 
he would cut off the supply. Plaintiff 
in his evidence denied this. The defen- 
dant 1 did not come bo the witness box 
to support this allegation in the written 
statement. In the notices Ex. D and E 
series it was not stated that unless the 
arrears of 27 A, B, C and D were 
paid of the supply to his residential 
house at premises No. 25 would be 
cub off. Plaintiff in his letter dated 
25th May 1933 intimated to defendant 2 
that be had sold off his mansion in 
27 A, B, 0 and D bo Raha Court of 
Wards Estate and they were liable for 
all current bills from that date. As- 
suming that the purchaser refused to 
pay, one would expect that defendant 2 
would inform the plaintiff that unless 
the arrears for other premises were paid 
off immediately the supply to his resi- 


dential house would be discontinued. 
The power to discontinue supply to a , 
premises is evidently a power given in ' 
addition to the rights to realize the ar- 
rears by suit. Under he circumstances 
defendant 1 should have been given a* | 
opportunity to the plaintiff to pay off the 
arrears immediately before the connexion 
was cutoff. The learned Judge has found 
that if defendant 1 had asked the plain- 
tiff to pay off these arrears, the plain- 
tiff would have at once paid them off. 
Defendant 1 instead of taking that 
course obtained access to the house on a. 
representation which he knew to be not 
true and did not inform the plaintiff" 
even after entering the house, that he 
was there to cut off the supply for non- 
payment of arrears of the other pre- 
mises. The facts of this case show that 
the power of cutting off the supply was 
not exercised reasonably. 

Further the plaintiffs case is that the 
connexion was not cut off' in accordance 
with the provisions of S. 20 of the Act. 
The contention of Dr. Basak is that be- 
fore cutting off the supply defendant 1 
was bound to inform the plaintiff of his 
intention to enter the house for the pur- 
pose of cutting off the supply, and that 
if defendant 1 had given him that in- 
formatian he would have either paid off 
the arrear or refused to allow defen-^ 
dant 1 to enter his house. It is argued 
that if arrears were paid off the con- 
nexion could not have been cut off. If 
however plaintiff refused to allow defen- 
dant 1 to enter the house plaintiff would 
have been entitled to a further notice 
under S. 20, 01. (3). The contentions of 
Mr. Bose on behalf of the petitioners 
with regard to this matter are however 
two-fold : (i) That S. 20 (l) applies 

only when the licensee or his agent 
wants to enter for removing something 
cut, whereas in this case, as defendant 1 
.wanted only to cut off the supply and 
not to remove anything he was nofc 
bound to follow the formalities pres- 
cribed by S. 20 (l). (ii) That even if 
defendant 1 was bound to follow those 
formalities he was bound simply to in- 
form the plaintiff of bis intention to en- 
ter and that he was not bound to dis- 
close the purpose of his entry. 

I am unable to agree with Mr. Bose in 
this view of the matter. As regards tho 
first contention it may be pointed out 
that this is not the defendants case m 
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the written statement, in which it was 
definitely stated that some fuses were 
removed and taken away by defen- 
dant 1. As regards the second conten. 
tion it should be remembered that in 
the written statement it was definitely 
stated that defendant 1 informed the 
plaintiff that he wanted to enter the 
premises for the purpose of cutting off 
the supply and that unless the arrears 
were paid then and there the supply 
would be immediately cut off. Again 
under S. 20 (l) the information is to be 
given to the occupier. The occupier 
may not be in a particular case the con- 
sumer. He may not even know whe- 
ther the arrears have been paid off. 
Notice under S. 24 is served on the con- 
sumer. If the occupier is not the con- 
sumer he may refuse entry and the li- 
censee would then have to give a fur- 
ther notice under Cl. (3) and in the 
meantime the occupier may make ar- 
rangements for paying off the arrears. 
Again if the licensee or his agent does 
not disclose the purpose how is the oc- 
cupier to know whether he has the right 
to enter because the right of entry into 
the house is only for the purposes speci- 
fied in S. 20 (l). Unless the purpose is 
disclosed it is also very difficult for him 
to decide whether the time when the 
licensee or his agent wants to enter the 
house is reasonable or not. R. 108 of 
the Statutory rules lays down that all 
persons entering in pursuance of the Act 
any building which is used as a human 
dwelling shall in making such entry 
have due regard so far as may be com- 
patible with the exigencies of the pur- 
pose for which entry is made to the so- 
cial usages of the occupant of the build- 
ing entered. Mr. Bose also contended 
that it was not necessary that the real 
purpose should be disclosed. It is 
argued by him that it would be suffi- 
cient compliance with the requirements 
of law if one of the purposes mentioned 
in the section be disclosed. In other 
words one purpose for entering the 
house may be disclosed though a differ- 
ent purpose is really included. This in- 
terpretation would however frustrate 
the object of the legislature. It is true 
that the properties mentioned in 
Ols. (a), (b) and (c), S. 20 (l) are the 
properties belonging to the licensee. 
But they are in a house in the posses- 
sion of another man which is his castle. 


That the licensee or his agent cannot 
enter the house against the wishes of 
the occupier is clear from the provisions 
contained in Cl. (3), S. 20. Under 
the said clause if the licensee or his. 
agent is not allowed to enter the 
premises, the licensee is to serve a 
notice and then he can cut off the sup- 
ply- 

In fact Cl. (3) was introduced into 
S. 20 by the amending Act of 1922 to 
meet difficulties of the licensees in ob- 
taining access to houses on their lawful 
business. The object of the amendment 
was to enable them to cut off the sup- 
ply in the last resort. It is true that if 
a dishonest consumer persists in refus- 
ing to allow the licensee or his agent to- 
enter the premises to cut off* the supply 
even after the notice under S. 20 (3) the 
section does not say how the supply is 
to be cut off. If possible, the licensee 
may cut off the supply from outside 
without entering the house. Perhaps,, 
the object may also be achieved by 
starting prosecution under S. 47 of the 
Act. But the provisions contained in 
the Act certainly contemplate that the 
supply should be discontinued as a last 
resort after all the formalities laid down, 
in the Act had been complied with. Re- 
gard being have to the formalities laid 
down I am not in a position to hold that 
the legislature contemplated that entry 
into private property could be secured 
by misrepresentation. 

It was also contended by Mr. Bose- 
that notices Ex. E series are notices 
under S. 20(3) of the Act. These notices 
were given on 19th June 1933. But 
in these notices even the plaintiff was 
not informed that the connection of pre- 
mises No. 25 and 25.A would be cut off. 
Further there was no attempt before the 
date on which the said notices were 
given to enter the premises in question 
as required by S. 20 (l) and conse- 
quently there had been no refusal with- 
in the meaning of S. 20 (3). Mr. Bose 
also contended that the written notices 
given on 19th June 1933 contained the in- 
formation as required by S. 20 (l). I have 
already pointed out that those notices 
do not mention even that the licensee 
wanted to cut off the supply from pre- 
mises No. 25. It is also argued by Mr., 
Bose that if a person has got a right to 
do something and if he succeeds in do- 
ing that thing by employing fraudulent. 
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means he is not liable in tort. It is 
liowever not necessary for the purposes 
of the present case to express my opi- 
nion on this point. The legislature has 
•given certain powers to a Corporation to 
be exercised in a particular manner. 
Suffice it to say that 

“It is not within the province of any tribu- 
nal to relax conditions which the legislature 
thought fit to impose: see (1892) A. 0. 498 (2), at 
pp. 623-524.” 

The provision about cutting off the 
.supply is in the nature of a penal provi- 
jsion. The object of the legislature is 
jthat the supply is to be cut off as a last 
oresort, i. e., after all the steps indicated 
jin the Act for realization of the arrears 
ihave failed. This view of the matter 
was also presented in the written state- 
ment of the defendants. When defen- 
dant 1 went to cut off the supply, if he 
bad simply informed the plaintiff that 
he would discontinue the supply unless 
the arrears were paid, the plaintiff, as 
the Small Cause Court Judge has ob- 
served, would have paid off the arrears; 
and there would have been no necessity 
for cutting off the supply. The learned 
Judge in one part of his judgment has 
observed: 

“the drastic measure adopted, the stealthy seve- 
rance of electric connexion and bolting away 
from the consumer’s premises was not dignified 
proper and valid.” 

The last point urged by Mr. Bose is 
that plaintiff's suit being a suit for da- 
mages for breach of contract and the 
plaintiff having by his own act brought 
fibout the injury to himself, he is not 
entitled to claim any damages. In view 
of what I have said before I am unable 
to accept this contention. The suit is 
really a suit for damages for breach of 
an obligation imposed by statute. Though 
there was an agreement between the 
parties the right to enforce the terms 
thereof was also made subject to the pro- 
visions of law. In view of the facts and 
circumstances disclosed in this case I 
am not inclined to interfere in the mat- 
ter. The rules are accordingly dis- 
charged with costs. There will be only 
one hearing-fee in the two rules which 
is assessed at three gold mohurs. 

K.S. Buies discharged, 

Herron v. Rathmines and Rathgar Improve- 
ment Commissioners, (1892) A 0 498=67 L T 

658. 
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Lobt-Williams and Jack, JJ. 

Superintendent and Remembrancer of 
Legal Affairs Be^igal — Appellant. 

V. 

Tarak Nath Chatter jee — Accused — 
Respondent. 

Government Appeal No. 5 of 1934, 
Decided on 11th January 1935. 

(a) Interpretation of Statutes — Introduc- 
tory note can be referred only where section 
is ambiguous. 

No reference may be made to the introductory 
note to a Code or to any statement of reasons 
for legislation, unless it be where a section is 
ambiguous, and cannot be construed without 
some such reference to outside sources. 

[P 305 C 1] 

(b) Criminal Trial — Great suspicion 
against accused — Nothing inconsistent with 
possibility of accused’s story being true — 
Accused should not be convicted. 

Where it is case of very great suspicion 
against the accused and there are a number of 
facts which lead one to suspect that the real 
truth has not been placed before the Court either 
by the accused or by some of the witnesses for 
the prosecution, but there is nothing in the evi- 
dence which is inconsistent with the possibility 
of the story of the accused being either wholly 
or to a large extent true, in such a position it 
would not be right or just to convict him of the 
ffonco. [P 305 C 2] 

(c) Penal Code (1860), S. 193 — Accused 
must have intention of fabricating evidence 
in order that it should appear in evidence in 
judicial proceeding — Fabricating evidence 
merely to screen himself is not sufficient. 

Per Jack, J. — An accused could only be guilty 
under S. 193, if he had the intention of fabri- 
cating evidence in order that it should appear 
in evidence in a judicial proceeding or in a pro- 
ceeding taken by law before a public servant, as 
such, or an arbitrator as laid down in S. 192. 
The prosecution must therefore show that there 
was such an intention and that the accused did 
not fabricate evidence merely to screen himself 
in the belief that his conduct would result in no 
proceedings whatever being taken. 

, [P 305 0 2; P 306 C 1] 

Probodh Chandra Chatterjee and 
Birestuar Chatterjee — for Appellant. 

Anil Chandra Bai Choudhury — for 
the Crown. 

Lort-Williams, J. — This is an appeal 
against a decision of the learned Ses- 
sions Judge at Burdwan, setting aside 
a conviction and sentence passed by a 
Magistrate, 1st Class, Burdwan, under 
S. 193, I. P. C. The learned Judge 
acquitted the accused on a point of law, 
and did not deal with the merits of the 
case against the accused. The story, 
shortly stated, is that on the evening of 
16th March 1933, the attention of the 
villagers was attracted by sounds com- 
ing from the village Post Office. On 
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going there, they found that the Post 
Master was lying gagged and bound and 
,Bpparenfcly in a semi-conscious state. 
A sum of approximately Es. 1060 was 
found missing, and, the Post Master 
•complained of having been seized and 
bound by robbers. The Police came to 
the conclusion that the story was false, 
and that the Post Master had set up a 
bogus story to cover his own defalca- 
tions. He was sent up for trial under 
S. 193, I. P. 0. for fabricating false evi- 
dence in order to create an impression 
of robbery. The learned Judge held 
that S. 193 is not intended to be appli- 
cable to an act done by an offender to 
screen himself from punishment, and is 
only applicable to an act done by the 
offender for the purpose of getting an- 
other person into trouble. In my opin- 
ion, this view of the section is incorrect. 
The learned Judge seems to have been 
misled by Note G made by the framers 
of the Code in their introductory note, 
which is quoted at p. 457 of Eatanlal’s 
‘Law of Crimes,' Edn. 12, wherein 
they say : 

“We do not propose to punish him for fabri- 
cating evidence with the view of escaping 
punishment, unless he also contemplated some 
injury to others as likely to be produced by the 
evidence so fabricated ” 

And then an example is given. It 
appears, however that this intention of 
the framers of the Code was not carried 
out, because in the Draft Penal Code, 
Ch. 9 which deals with ‘False Evidence,' 
there is a S. 182 which would have 
carried out this expressed intention. 
Neither this section nor any section like 
it finds any place in the present Code. 
The learned Judge, therefore cannot be 
right, unless it can be shown that in 
• other ways the framers of the Code have 
carried out that intention, and that 
such an intention can be discovered 
ifrom the actual words of S. 193. The 
decision in 28 All. 705 (l) supports the 
view which the learned Judge has taken. 
In my opinion, that decision is not cor- 
rect. It cannot be denied that no re- 
ference may be made to the introductory 
note to a Code or to any statement of 
reasons for legislation, unless it be 
where a section is ambiguous, and can- 
not be construed without some such re- 
ference to outside sources. There is no 
ambiguity however, in S. 193, which 
clearly covers a case such as this. The 
1. Emperor v. Earn Khilawan, (1906) 28 All 705. 
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result is that the point upon which the 
learned Judge acquitted the accused, 
was wrongly decided by him. But the 
learned Advocate for the accused has 
asked us not to send the case back to be 
reheard by the Sessions Judge on ap- 
peal, but to examine the evidence our- 
selves and dispose of the case one way 
or the other, and this we decided to do. 
Undoubtedly, it is a case of very great 
suspicion against the accused. There 
are a number of facts which lead one to 
suspect that the real truth has not been 
placed before us either by the accused 
or by some of the witnesses for the pro- 
secution. But I can find nothing in the 
evidence which is inconsistent with the 
possibility of the story of the accused 
being either wholly or to a large extent 
true. In such a position, in my opinion, 
it would not be right or just to convict 
him of this offence. 

The only way in which the learned 
Advocate for the Crown has endeavoured 
to show that the evidence is only con- 
sistent with guilt, is to ask us to dis- 
count the truth of the evidence of a con- 
siderable number of bis own witnesses. 
Where they have given evidence which 
supports the case for the accused, he 
asks us to come to the conclusion that 
they have been mistaken or misled by 
the facts. With regard to other wit- 
nesses, he has frankly admitted that in 
order to arrive at any sort of logical 
conclusion about the facts, we must dis- 
believe them. In such circumstances, 
it seems to me impossible to convict the 
accused of this offence. (After examin- 
ing the evidence, his Lordship con- 
cluded.) That substantially is the evi- 
dence. As I have stated, it is a case of 
grave suspicion, but one which, in my 
opinion, has not been satisfactorily 
proved, and the result is that although 
the decision of the learned Judge is re- 
versed on the point of law, the appeal 
itself is dismissed on the merits. The 
accused who is on bail is discharged 
from his bail bond and is acquitted. 

Jack, J. — I agree that the evidence 
being entirely circumstantial is not in- 
consistent with the possible innocence 
of the accused. On the point of law I 
should like to add that an accused could 
only be guilty under S. 193, I. P. 0. if 
he had the intention of fabricating evi- 
dence in order that it should appear in 
evidence in a judicial proceeding or in 
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proceeding taken by law before a public 
servant, as such, or an arbitrator as 
laid down in S. 192. The prosecution 
must therefore show that there was such 
an intention and that the accused did 
not fabricate evidence merely to screen 
himself in the belief that his conduct 
would result in no proceedings whatever 
being taken. 

K.S. Order accordmgly. 

A. I. R. 1935 Calcutta 306 

Costello and M. C. Ghose, JJ. 

Boidya Nath Sil and others — Appel- 
lants. 

V. 

Bejoy Chandra Kundu and others — 
Eespondents. 

Appeal No. 265 of 1934, Decided on 
30th January 1935, from appellate order 
of Sub- Judge, Bogra, D/- 22nd Jan- 
uary 1934. 

Res judicata — Execution — Notice under 
O. 21, R. 22 to judgment-debtor — He not ap- 
pearing on such date — Further rule issued for 
attaching property fixing certain date — 
Judgment-debtor appearing on such date 
and taking plea of limitation — Appeal from 
latter rule not then barred — Held rule of 
constructive res judicata did not apply by 
judgment-debtor not appearing on date 
mentioned in notice — Execution. 

The notice under O. 21, R. 22 was issued on 
10th April fixing the 18th May; on 13th May 
the judgment-debtors, not appearing, a further 
rule was issued for attaching the property fixing 
10th June. On 10th June the judgment-debtors 
appeared and stated that they had not received 
the notice under R. 22 and they pleaded limita- 
tion 

Held: that when on 10th June the judgment- 
debtors appeared and took their plea of limita- 
tion they were within time to appeal against 
the order of 13th May, and the primary Court 
also had authority to review the order of 13th 
May on the petition of the judgment-debtors. 
Both the appeal and the petition for review be- 
ing within time, the Court was within its juris- 
diction on 10th June to entertain the petition 
of the judgment-debtors, that the case was 
barred by limitation and that the rule of con- 
structive res judicata did not apply: 1933 Cal 
865; 8 Cal 51 (P 0), DisL [P 307 C 2] 

Bhupendra Kishore Basu and Joy tin- 
dra Nath Das— for Appellants. 

Jogesh Chandra Boy and Narendra 
Nath Chaudhury — for Eespondents. 

M. C. Ghose, J. — This is a secpnd 
appeal by the judgment-debtors in an 
execution case. In the primary Court 
they pleaded that the execution case 
was barred by limitation. The decree- 
holders sought to avoid the plea of 
limitation by pleading that on two 
separate dates the judgment-debtors 


had paid sums of Es. 4 and Es. 7 and by 
such payments under S. 20, Lim. Act,,, 
limitation was saved. The judgment- 
debtors asserted that the alleged pay- 
ments were not true, that no payments' 
had actually been made. The trial 
Court on hearing the evidence came to 
the conclusion that the payments al- 
leged by the decree-holders were not 
true. Thereupon the trial Court held 
that the case was barred by limitation. 
It may bq stated here that the suit- 
was instituted in 1922, and the final 
decree was obtained in November 1922. 
The last execution case was started im 
February 1924 and was dismissed on?. 
18th March 1924. The second execu-- 
tion case was started in August 1924 
and was dismissed in November 1924. 
The third execution case which isnowin 
question, was started on lOth April 1933. 
Prima facie this third execution case was . 
barred by limitation as it was started 
nine years after the second execution case. 
The decree-holders alleged payments^- 
of Es. 4 in July 1927 and Es. 7 in April 
1930. As stated above both these pay- 
ments were found by the trial Court to be^ 
not true. The learned Subordinate Judge- 
in appeal did not reverse the finding. On. 
a perusal of his judgment it appears that 
he accepted the finding that the alleged 
payments were not made by the judg- 
ment-debtors. He allowed the appeal 
on the ground that on 10th April 1933 
the Court ordered the issue of notico^ 
under 0. 21, E. 22 upon the judgment- 
debtors to show cause why the decree- 
should not be executed against them. 
13th May 1933 was fixed as the next 
date of hearing. On that date it was 
said that notice had been served but 
the judgment-debtors did not appear. 
The Court recorded the order: 

“No objection by the judgment-debtors. Issue^ 
notices under 0. 21, R. 66, fixing 10th June 
1933.“ 

On 10th June the judgment-debtors 
appeared and made an objection that 
the execution case was barred by limita- 
tion. The learned Subordinate Judge 
held on authority of the case of 1933 
Cal. 865 (l) that as the judgment- 
debtors did not appear on 13th May 
to make an objection to the execution, 
it was su£Qcient to act as constructive 
res judicata and the judgment-debtora 

1, Lalit Mohan Boy y. ,Sarat Ohandra Saha. 

1933 Cal 866=149 I d 1017. 
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v?6re (d-ofe entitled on 10th June subse- 
quent to plead that the case was barred 
by limitation. In our opinion the view 
taken by the Subordinate Judge is not 
warranted by law. The case of 1933 
CaL 855 (l) was based on the decision 
of their Lordships of the Judicial Com- 
mittee in 8 Cal. 51 (2). In that case 
the question for decision in respect of 
7th petition of 22nd September 1877, 
was whether the previous execution 
case of 1874 had been barred by limita- 
tion. It was said that the case ol 1874 
was filed more than three years after 
the previous execution case of 1871. 
Accepting that view the primary Court, 
as well as the High Court held that the 
petition of 1874 was barred by limita- 
tion and, as such, the subsequent peti- 
tion of 1877 was also barred by limita- 
tion. Their Lordships of the Judicial 
Committee observed that in the case of 
1874 notice was issued on the judgment- 
debtor on 10th September 1874. The 
notice was served on 23rd September 
1874; then the decree-holder petitioned 
to attach'the properties on 8th Octo- 
ber 1874. The sale proclamation was 
issued thereafter. Then the judgment- 
debtor appeared and filed a petition on 
21st January 1875 asking to stop the 
sale for seven days. Further, on 25th 
January 1875, the judgment-debtors 
petitioned to stop the sale for three 
months admitting the debt and admit, 
ting that the attachment should re- 
main. It was held, in those circum- 
stances, that it was too late for the 
judgment-debtor to take the plea of 
limitation in respect of the case of 1874. 
Their Lordships stated thus: 

“Here an order for attachment was made by 
the Subordinate Judge on 8th October 1874, 
after notice served on the judgment- debtor on 
23rd September 1874, to show cause why the 
decree should not be executed against him. The 
order was made by a Court having competent 
jurisdiction to try and determine whether the 
decree was barred by limitation. No appeal was 
preferred against it; it was acted upon and the 
property sought to be sold under it was at- 
tached, and remained under attachment until 
the application for the sale now under consi- 
deration was made.** 

It is clear then from the decision of 
the case of 8 Cal. 51 (2) that their 
Lordships held the case to be* res judi- 
cata on the ground that the order was 
made by a competent Court and the 

2. Mungal Pershad Dikchit v.Girja Kant Lahiri, 

(1882) 8 Cal 61=8 I A 123=4 Sar 248 (P 0). 
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party who had the right to appeal did 
not appeal against it. In 1933 Cal. 856 
(1) the matter was decided on the same 
principle, namely, that the notice hav- 
ing been served on the judgment-debtor 
and the properties having been attached, 
the judgment-debtor had aright to ap- 
peal against the same but he did not ap- 
peal against the order of attachment nor 
did he appear in Court within the period' 
which is allowed in law for the purpose* 
of appeal. After the period of the ap- 
peal was over the judgment-debtor ap- 
peared and took the plea that the 
execution was barred by limitation. 
This Court held on the authority of the 
case of 8 Cal. 51 (2) that the plea of 
limitation could not be taken by the* 
judgment-debtor at that stage. In the 
present case the notice under R. 22 was 
issued on 10th April fixing 13th May. 
On 13th May the judgment-debtors not 
appearing a further rule was issued for 
attaching the property fixing 10th June. 
On 10th June the judgment-debtors ap- 
peared and stated that they had nob 
received the notice under R. 22 and 
they pleaded limitation. In the first 
Court the decree-holders did not tra- 
verse the plea of the judgment-debtors 
that they had not received notice 
under E. 22, nor did they plead in the 
first Court that the judgment-debtors 
were bound by the the rule of con- 
structive res judicata, on the ground 
that they did not make their objection 
on 13th May. On the contrary they 
sought to avoid the plea of limitation 
by allegation of two payments. It was 
for the fiirst time argued in the Court 
of appeal below that the judgment- 
debtors’ non-appearance on 13th May 
concluded the matter by the principle 
of res judicata. 

In our opinion this view is wrong. 
When on 10th June the judgment- 
debtors appeared and took their pka of 
limitation they were within time to ap- 
peal against the order of 13th May, and 
the primary .Court i also had authority 
to review the order of 13th May on the 
petition of the judgment-debtors. Both 
the appeal and the petition for review 
being within time, the Court was within 
its jurisdiction on 10th June to enter, 
tain the petition of th?e judgment- 
dobtors, that the case was barred bj 
limitation. In our opinion the rule oi 
constructive res judicata does not apply 
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to the facts of this case. On the facts 
the first Court found that the payments 
were not true and the case was barred 
by limitation. The Court of appeal be- 
low did not reverse .^that finding. The 
appeal is therefore allowed and the 
execution petition dismissed on the 
ground of limitation. In the circum- 
stances the parties will bear their own 
oosts throughout. 

Costello, J.— I agree. 

K,S. Appeal allowed. 

A. 1. R. 1935 Calcutta 308 

Lort-Williams and Jack, JJ. 

Kishori Kishore lli^fera—Appellant. 

V. 

Emperor-'Opposite Party. 

Criminal Appeal No. 496 of 1934, De- 
cided on 29th January 1935. 

(a) Criminal P. C. (1898), S. 297 — Judge 
can decide question of voluntariness of con* 
fession in its bearing on admissibility— Jury 
are also entitled to decide independently 
of the Judge whether confession was volun* 
tary when considering weight of confession. 

Although the Judge has to decide the ques- 
tion of the voluntariness of a confession in its 
bearing upon admissibility, still, after he has 
admitted it, the jury are entitled and must be 
allowed to consider for themselves the question 
of voluntariness in its bearing upon the truth of 
the confession. To tell the jury that in admit- 
ting the confession the Judge had decided that 
it was voluntary, and that the jury were to 
take that question as settled and on that basis 
decide whether the confession was true, and 
what value was to be attached to it, is serious 
misdirection, inasmuch as it withdraws from 
the jury an issue of fact relating to the question 
of truth : 1934 Cal 853, Rel on, [P 309 0 1,2J 

(b) Evidence Act (1872), S. 73 — Judge pre- 
siding cannot delegate to another Magistrate 
not sitting as Court to take writing from 
accused — Obiter. 

Obiter. — S. 73 means that where the accused 
is in Court, the Judge presiding in that Court 
may thire and then ask him to write something 
for the purpose of enabling the Court to compare 
his writing with some other writing, and that 
the procedure of delegating to another Magis- 
trate, not sitting as a Court, to take such a 
writing from the accused when the accused is 
not in Court nor standing his trial in Court does 
not come within the provisions of the section. 

[P 310 0 1,2] 

(c) Evidence Act (1872), S. 73 — Applica- 
bility of S. 73 to accused person doubted 

{Lort'Williains, J., Jack^J. holding contra)— 
Obiter. 

Obiter Lort-Williams, J. — There is consider- 
able doubt as to whether S. 73 refers to an ac- 
cused person at all : 1927 Cal 17, Mef. 

[P 310 0 1] 

Per Jack, J. — S. 73 does include an accused 
person : 1924 Rang 116 ; 1932 Bom 406 Rel. on, 
^ [P 311 01] 


(d) Criminal Trial — Jury should consider 
and weigh all 'evidence— Question of relia- 
bility of evidence is for jury. 

It is the duty of the jury carefully to consider 
and weigh all the evidence in a case. The 
question of reliability of the evidence of an ex' 
pert in handwriting is clearly one for the jury 
to decide. ‘ [P 310 0 2] 

Suresh Gaandra Taluqdar-^tov Appel- 
lant. 

Siddheswar . Chahravarty — for the 
Crown. 

Lort. Williams, J . — In this case there 
were four accused who were tried by 
the Additional Sessions Judge of Asansol 
with a jury, who by a unanimous rverdict 
found the accused (^anpat Sonar, Kishori 
Kishore Mishra and Chhidami Sukul, 
guilty under S. 895, I. P. 0., and Pandit 
Kishen Prosad Tewari not guilty. They 
also found Kishori Kishore Misra guilty 
under S. 465, I. P. C. The learned Judge, 
agreeing with and accepting the verdict, 
sentenced Kishore Kishore Misra and 
Chidami Lai to 10 years’ rigorous impri- 
sonment each and Ganpat Sonar to five 
years rigorous imprisonment. Kishori 
Kishore Misra is the only appellant. 
The case was unusual. On 9th January 
the village Chowkidar came to the house 
of one Priya Nath Roy and told him 
that the Sub-Inspector and Inspector of 
Eaneegunge had come to the village to 
inquire about his gun, as he was suspec- 
ted of having given it to the dacoits in a 
case at Raneegunj police station. He 
was asked to take his license with him 
as the police officers wanted to see it. 
Accordingly, he went with the chow- 
kidar and so-called constables to see 
these “officers.” He saw them seated 
outside the house of one Behari and 
when he had given his gun license to 
them, they said that he must go and 
fetch the gun as well. This he did, and 
then they sent him to fetch the cartridges. 
While he was returning, they met him 
half-way and said that they wanted to 
search some houses, and took him to the 
house of his uncle Tarak Nath Roy. 
When they got there, the so-called 
“officers” produced revolvers and held 
up Priya Nath and his companions, 
entered Tarak's house, and broke open 
several boxes. One of them gave Priya 
Nath a receipt (Ex. ll) for his gun and 
went away with the gun and some pro- 
perty from Tarak’s house. When they 
had gone, Priya Nath, who had realized 
that they were not police office.s but 



Kishobi V. Bmperok (Lort-Williams, J.) Calcutta 309 


1935 

dacoits went and gave information to 
the police. The defence was that all the 
accused except Chhidami were innocent 
and knew nothing about the incident. 
Chhidami and Ganpat each made confes- 
sions implicating some of the other ac- 
cused. In charging the jury, the learned 
Judge dealt with these confessions and 
told them that the decision whether a 
confession was voluntary or not and 
therefore admissible in evidence, whe- 
ther proper warning was given and a 
suflScient amount of time for considera- 
tion allowed, whether the formalities 
were properly carried out and other 
similar matters, were points of law and 
therefore for him to decide. It was for 
him to decide whether the police used 
any violence or inducement in order to 
make the accused person confess. Then 
he said that after considering the evi- 
dence on these points, he came to the 
conclusion that there was no reasonable 
ground for surmising that the confes- 
sions were not entirely voluntary. He 
continued as follows : 

“ You are bound by my decision on this point. 
You should consider that the police used no 
undue influence or violence, that the accused 
persons were givenjtbe proper warning, that their 
confessions were liable to be used in evidence 
against them, that they were given enough time 
to consider, before their confessions were re- 
corded and that the confessions were entirely 
voluntary. Having taken these things for gran- 
ted, it is for you to decide whether the accused 
persons were telling the truth when they con- 
fessed, and what weight should be attached to 
their confessions.’’ 

In my opinion this statement amoun- 
ted to a seriou-s misdirection. In a recent 
decision on the point in 1934 Cal 853 (l) 
admissibility is one question and proof 
another. The first, which is for the 
Judge, is only a prima facie or pre- 
liminary consideration, limited to the 
letting in of the evidence. The second, 
which is for the jury and relates to the 
credibility and the weight of the evi- 
dence, arises after the evidence has been 
let in, and must be decided on a con- 
sideration of all the relevant circum- 
stances, including those proved before 
the Judge. Consequently although the 
Judge has to decide the question of the 
v'oluntariness of a confession in its bear- 
ing upon admissibility, still after he has 
admitted it, the jury are entitled and 
nust be allowed to consider for them- 

Kasimuddin v. Emperor, 1934 Cal 853=1934 

Cr 0 1868=164 I 0 273. 


selves the question of voluntariness in 
its bearing upon the truth of the con- 
fession. To tell the jury that in admit- 
ting the confession the Judge had deci- 
ded that it was voluntary, and that the 
jury were to take that question as set- 
tled an^ on that basis decide whether 
the confession was true, and what value 
was to be attached to it, is a serious 
misdirection, inasmuch as it withdraws 
from the jury an issue of fact relating 
to the question of truth. 

This decision was based upon a care- 
ful consideration of the law, and of pre- 
vious decisions upon this point, and w© 
are in agreement with it. It seems to 
have been based, to a considerable ex- 
tent, upon statements alleged to appear 
in a text book entitled “Wigmoreon 
Evidence,'’ which apparently, is an 
American Text Book published in Boston, 
U. S. A. Strictly speaking, statements 
made in foreign text books ought not 
to be considered by this Court or any 
other English Court. But the learned 
Judges also relied upon Taylor on Evi- 
dence, Edn. 2, p. 27. This author is an 
undoubted authority upon the law of 
Evidence in England, which law sub- 
stantially and with very slight alter- 
ations is reproduced in the Indian Evi- 
dence Act. In addition to this mis- 
direction, the learned Judge made a 
statement with regard to the appellant 
about which there seems to be consider- 
able doubt whether it was accurate or 
not. In dealing with the case of Kishori 
Kishore Misra he said: 

“We now come to this last accused against 
whom the prosecution has urged that there is 
more evidence than against any of the other ac- 
cused persons. He is mentioned in the confes- 
sion of Ganpat, but Chhidami could not select 
him out of the suspects in the identification 
parade.” 

Now, so far as we can ascertain, this 
appellant is not mentioned in the con- 
fession of Ganpat. The learned Advo-, 
cate appearing for the Crown has drawn 
our attention to various statements in 
the confession which go to show that it- 
is possible that he did mention this ap- 
pellant, but under another name. The 
difficulty is that Ganpat referred to' 
Kishori Prosad and not Kishori Kishore 
Misra. He also referred to Ganti alias 
Kishori Prosad. Now, Chhidami in his 
confession referred to himself as Kishori 
Prosad alias Chhidami and there is no 
evidence in this case to identify Kishori 
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Kishore Misra with Ganti, If there had 
been such evidence, of course it would 
have been open to the Crown to argue 
that there was sufficient to show that 
Kishori, as mentioned in Ganpat^s evi- 
dence, is the same person as Kishori 
Kishore Misra. It is true that in the 
record of proceedings he has been styled 
Kishori Kishore Misra alias Ganti, but 
I can find no evidence in the record con- 
necting Kishori Kishore Misra with the 
name Ganti. That being so, there is 
considerable _fi 3 sj^ce in the argument of 
the learned Advocate for the appellant 
that the statement of the learned Judge 
with regard to Ganpat’s confession was 
not accurate. At any rate, there is very 
considerable doubt about it. In addi- 
tion, there is the fact that Chhidami 
failed to identify Kishori when he was 
included among a number of suspects in 
the identification parade. Other points 
raised by the learned Advocate for 
the appellant were, that there was no 
power in a Magistrate making an enquiry 
prior to commitment to ask some other 
Magistrate to direct an accused person 
to make a specimen of his handwriting 
for comparison with other handwritings 
in the case. S. 73, Evidence Act, pro- 
vides that 

“the Court may direct any person present in 
Court to write any words or figures for the pur- 
pose of enabling the Court to compare the words 
or figures so written with any words or figures 
alleged to have been written by such person.” 

It is argued on behalf of the Crown 
that the Court in this case was the 
Magistrate holding the enquiry, and he 
must be taken to have directed the ac- 
cused to write but to do so before the 
other Magistrate. It is unnecessary for 
us to decide this point. But I have no 
doubt whatever that such a procedure 
does not come within the terms of 
8. 73, Evidence Act. I think that 
where the section says that the Court 
may direct any person present in Court 
to write, it must mean that where the 
• accused is in Court, the Judge presiding 
in that Court may there and then ask 
him to write something for the purpose 
of enabling the Court to compare his 
writing with some other writing, and 
that the procedure of delegating to an- 
other Magistrate, not sitting as a Court, 
I to take such a writing from the accused 
when the accused is not in Court nor 
standing his trial in Court does not come 
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within the provisions of the section. 
Further, I have considerable doubt whe- 
ther S. 73 refers to an accused person at 
all. Upon this point the decision in 1927 
Cal. 17 (2), shows that the word ‘person* 
when used in a section of an Act dealing 
with accused persons does not necessa- 
rily include the accused. 

A further point taken by the learned 
advocate for the appellant was that the 
learned Judge ought to have given a more 
careful warning to jury about the 
evidence of the handwriting expert, and 
that he ought to have told the jury that 
they should very carefully weigh this 
part of the evidence. There is not much 
force in this part of the learned advo- 
cate*s argument, because it is the duty 
of the jury carefully to consider and 
weigh all the evidence in this case. The 
question of reliability of the evidence of 
an expert in handwriting is clearly one 
for the jury to decide. Some people in- 
cluding Judges have great faith in this 
kind of evidence, while others take the 
view that it is seldom reliable. On such 
a question the jury, after having all the 
points explained to them by the Judge 
and by the expert, are in a position to 
decide whether they think that they 
ought to rely upon the evidence or not. 
The misdirection of the learned Judge, 
especially upon the point of valuntari- 
ness, may very well have affected the 
decision in this case. It is not possible 
to conjecture what the decision of the 
jury would have been if they had been 
told that they were at liberty to consi- 
der whether these confessions were vo- 
luntary or not when they were consi- 
dering the question of their truth. If 
the jury after a proper direction, had re- 
jected the confessions altogether on the 
ground that they were not true confes- 
sions, nothing was left of the evidence 
against this particular appellant except 
the receipt. The question whether this 
receipt had been given by the appellant 
depended entirely on the evidence of the 
handwriting expert. In these circum- 
stances, we are of opinion that this con- 
viction cannot be allowed to stand, and 
the conviction and sentence must be set 
aside. In view of the fact that there is 
no evidence against this accused, except 
the evidence of the handwriting expert, 
we do not think it worth while to send 

2. Azimuddy v. Emperor, 1927 Oal 17=99 1 G 
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the case back for retrial. The appellant 
therefore is acquitted. 

Jack, J. — I agree. All that I would 
like to say with regard to S. 73, Evi- 
lence Act, is that had it been necessary 
io decide this point, I would be inclined 
30 hold that S. 73 does include an ac- 
cused person. There is authority for this 
7iev7 in the cases of 1924 Bang. 115 (3) 
-and 1932 Bom. 406 (4). However there is 
sno need to decide this point in this par- 
ticular case. I agree that the conviction 
and sentence in this case should be set 
aside and the appellant acquitted. 

K.s. Conviction set aside, 

-3. Emperor v. Nga Tun Hlaing, 1924 Rang 115 

==83 I 0 668—26 Or L J 108=1 Rang 759 

(F B). 

4. Emperor v. Ramrao Mangesh, 1932 Bom 406 

=1932 Or 0 672=138 I 0 703=33 Or L JG66= 

66 Bom 304. 
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S. K. Ghosb and Henderson, JJ. 

Krishna Chandra Dhenki — Accused — 
TPetitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 1189 of 1934, 
Decided on 7th February 1935. 

(a) Criminal P. C. (1898), S. 162 — Com- 
(plainant’s statement to investigating officer 
identifying accused is inadmissible. 

A statement express or implied by the com- 
plainant to the investigating officer to the efiect 
that the accused was the person who attempted 
4)0 rob her is inadmissible in evidence. [P 311 0 2] 
^ Criminal Trial — Evidence of test identi- 
^Jicalion is admissible under Evidence Act, 
Ss. 155 and 157 and otherwise also — Obiter, 

Obiter. — It cannot be said that the evidence 
> of a test identification is admissible only under 
Ss. 165 and 157, Evidence Act : 1921 All 216, 
^Diss from, [P 312 0 1] 

D. N. Bhattacharjee, Fanindra M, 
Sanyal and Prafulla Kr, Banerji — for 
'Petitioner. 

S. K. Ghose, J. — The petitioner in 
this Rule has been convicted under 
8. 379/511, 1. P. 0., and sentenced to 
undergo rigorous imprisonment for six 
-months. The Rule was issued on the 
•ground that the evidence of the so called 
test identification held by the police in 
course of the investigation was inadmis- 
sible in law in view of the provisions 
of S. 162, Criminal P. 0. I may say 
/that in this Court there is no appearance 
for the Crown although an explanation 
is submitted by the trial Magistrate. 
"The prosecution case is that the peti- 
ttioner in this case tried to pull out a 


churi from the hand of a girl of ten as 
she was returning home. She cried out 
and the man ran away and the present 
petitioner was apprehended afterwards. 
The question is one of identification. 
The only evidence on the point is that 
of the girl and she is sought to be cor- 
roborated by the fact that at the thana 
she was shown one Probhat whom she 
did not identify, but that subsequently 
she identified the petitioner at a test 
identification which was also held by 
the police. The learned Magistrate in 
his explanation says that hardly any 
value has been placed on this so called 
test identification. But it is clear from 
the judgment of the learned Judge that 
this test identification has been relied 
on by the Magistrate as corroborative 
evidence. Whatever it be, the state- 
ment, expressed or implied, which the 
girl must have made by way of inentify- 
ing the petitioner at the thana, is hit 
by the provisions of S. 162, Criminal 
P. C. This proposition, as Mr. Bhatta- 
charya for the petitioner has pointed 
out, is not without authority and he has 
referred to the cases of 1921 All. 215 (l), 
1925 Cal. 161 (2) and 1926 Cal. 320 (3). 
There is no other evidence against the 
petitioner. On the contrary, evidence 
appears to have been given to the effeet 
that he is well off and the learned 
Judge rejected it saying that 
“the contention leads to the absurd theory 
that rich men can do no wrong.*’ 

We think that this conviction cannot 
be sustained. The petitioner is acquit- 
ted and directed to be set at liberty. 
He will be discharged from his bail 
bond. 

Henderson, J. — I agree that this 
Rule must be made absolute. It seemsl 
clear that the statement made by' 
the complainant to the investigating! 
officer to the effect that the petitioner 
was the person who had attempted to 
rob her was inadmissible in evidence in 
view of the provisions of S. 162, Crimi- 
nal P. C. In thq course of his argument 
Mr Bhattacharya referred to the case 
reported in 1921 All. 215 (l) and I 
desire to say that, as at present advised 
and with all respect to the learned 

1. Nagina v. Emperor, 1921 All 215=95 I 0 477 
=27 Or L J 813. 

2. Harendra Nath v. Emperor, 1926 Cal 161=84 
1 0 452=26 CrL J 307. 

3. Keramat Mondal v. Emperor, 1926 Cal 320= 
92 I C 489=27 Or L J. 263. 
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IJudge who decided that case, I should July 1934 aflBrming the decision of Mr. 


not be prepared to say that the evidence 
of a test identification is only admissible 
under Ss. 165 and 157, Evidence Act. 
It is not necessary to decide that point 
in disposing of this Eule and it may 
therefore be left open. 

K.S. Conviction set aside 

A. I. R. 1935 Calcutta 312 

Costello and M. C. Chose, JJ. 

Kashiram Jhunjh^inwalla — Accused 
■ — Petitioner. 

V. 

[Firm) Burdut Bai Gopal iiai—Com- 
plainant — Opposite Party. 

Criminal Eevn. No. 813 of 1934, De- 
cided on 25th January 1935, from order 
of Addl. Sess. Judge, Howrah, D/- 31st 
July 1934. 

(a) Criminal P. C. (1898), Ss. 235 (1) and 
234 — Offence of misappropriation in res* 
pect of several items may be joined with 
charge of falsification which is one of series 
©facts— Penal Code (1860), Ss. 409 and 
477. 

A person may lawfully be tried for one offence 
of misappropriation in respect of several items 
joined with a charge of falsification which was 
carried out as one of the series of acts constitut- 
ing the transaction by which the misappropria- 
tion was effected: 1931 349, Bel 07 i; Case 

law rejerred. [P 313 c 2] 

(b) Criminal P. C. (1898), S. 222 (2) — 
^Transaction’ means group of facts so con- 
nected together as to involve certain ideas, 
viz. unity and continuity and connexion — 
Illicit operations by cashier in one year may 
be treated as one transaction. 

The word transaction means a group of facts 
so connected together as to involve certain 
ideas, namely, unity, continuity and connexion. 
In order to determine whether a group of facts 
constitutes one transaction it is necessary to 
ascertain whether they are so connected toge- 
ther as to constitute a whole which can be pro- 
perly described as a transaction. [P 314 G 2] 

Where a clerk or cashier sets out to rob his 
employer, having regard to the factjthat S. 222 (2) 
provides that he may be charged with having 
misappropriated the total of whatever sums he 
may have appropriated in course of any one 
year, it is not unreasonable to say for the 
purposes of the section that the year’s illicit 
operations can be regarded as one transaction. 

[P 314 0 2] 

5. K. Basu and Bam Das Mukherjee 
— for Petitioner. 

Debendra Narain Bhattacherjee — for 
the Crown. 

Satindra N. Mtikherjee — for Com- 
plainant. 

Costello, J. — This Eule is directed 
against a judgment of the Additional 
Sessions Judge of Howrah dated Slsfc 


B. K. Chose,' Magistrate of the first class, 
Howrah, dated 28th May 1934. The* 
petitioner Kashiram Jhunjhunwalla w^8> 
convicted by the learned Magistrate on 
charges laid under S. 408, I. P, ,C., and 
under S. 477-A of that Code and was- 
sentenced under the latter section to 
one year’s rigorous imprisonment and to 
pay a fine of Es. 1,000. The case for 
the prosecution was briefly as follows: 
Kashiram in his capacity as manager 
and cashier of the complainant firm 
Hurdut Eai Golap Eai had in his charga* 
certain cheque books which had been 
signed by the complainant for the pur- 
pose of the withdrawal of money from 
the bank when necessary. Taking ad~ 
vantage of the fact that these cheque- 
books were in his possession the accused 
drew from the bank certain sums of 
money and misappropriated a part of 
those sums and then sought to cover up 
the defalcations by making entries on. 
the counterfoils of the cheque books 
of amounts smaller than the sums- 
for which the cheques were actually 
drawn and the monies received by 
him. The main charge against him 
Was that he had misappropriated a total 
sum of Es. 2,200 which was made up of 
seven separate items. He was also'^ 
charged with falsification in respect of 
two entries in 'the ‘counterfoils and in 
his books of sums smaller that those ac- 
tually drawn from the bank. He was 
in fact indicted on a charge of criminal 
breach of trust under S. 408, I. P. C.,. 
and on two separate charges of falsifica- 
tion of accounts under S. 477-A, I. P. C. 
At the trial the defence taken was 
denial of the charges. The learned. 
Sessions Judge says: 

“The trial of the case appears to have a. 
chequered career, and at one time certain ques- 
tions were agitated in High Court.” 

He then said; 

“In this Court of appeal there has been abso- 
lutely no argument on the merits of the case.” 

He gives certain reasons why that was. 
so. The learned Sessions Judge conti- 
nued: 

“The whole argument by the learned advo- 
cate appearing for the appellant was restricted 
to three factors, namely (1) that the accused 
might now be given an opportunity to cross- 
examine the prosecution witnesses, (2) that aui 
opportunity might be given to the appellant’s^ 
lawyer to argue the case before the Magistrate, 
and (3) that the charges framed by the Court*, 
below were vitiated by several factors of illega- 
lity.” 
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Having disposed oE the first two of 
those three points he said with regard 
to the third point ; 

The charpie under S. 408, 1. P. C. relates to 
a gross sum consisting of seven items of money 
alleged to have been misappropriated, and it has 
been argued that this militates against the prin- 
ciple of S. 234, Criminal P. G. In my opinion 
S. 222 (2), Criminal P. C. furnishes a complete 
answer to this argument.” 

The only question which has been 
argued before us is the question whether 
it was lawful for the two charges of 
falsification to he joined with the charge 
of misappropriation, that is to say, with 
the charge of breach of trust under 
S. 408, I. P. C. Mr. S. K. Basu has not 
sought to argue that the latter charge 
in itself was illegal, and indeed that 
part of the matter is completely covered 
by the provisions of S. 222 (2), Criminal 
P. C., which provides that 
“ when the accused is charged with criminal 
breach of trust or dishonest misappropriation 
of money, it shall be suhicient to specify the 
gross sum in respect of which the offence is 
alleged to have been committed, and the 
dates between which the oSence is alleged to 
have been committed, without specifying parti- 
cular items or exact dates, and the charge so 
framed shall bo deemed to be a charge of one 
offence within the meaning of S. 234 : Provided 
that the time included between the first and 
last of such dates shall not exceed one year.” 

It is clear therefore that it was well 
within the rights of the prosecution to 
charge the accused with having mis- 
appropriated the total sum of Rupiees 
2,200. With regard to the charges of 
falsification however Mr. S. K. Basu 
has argued that the addition of those 
charges was not only a misjoinder but a 
misjoinder of such a character as would 
vitiate the whole of the proceedings and 
render them not only irregular but 
illegal. If that were the effect of what 
was done, then of course the bounden 
duty of this ('^ourt would be to quash 
the proceedings and either to acquit the 
accused here and now, or to order a new 
trial. It is to be observed that S. 234 (l). 
Criminal P. C. provides that 
” when a person is accused of more offences than 
one of the same kind committed within the 
space of 12 months from the first to the last of 
such offences, whether in respect of the same 
person or not, he may be charged with, and 
tried at one trial for, any number of them not 
exceeding three.” 

Mr. S. K. Basu has suggested that it 
was by reason of that provision that the 
charges in the present case were limited 
to three, namely, one of misappropria- 
tion and two of falsification. Whether 
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that was so or not is however immate- 
rial for our present purposes. What we^ 
have to decide is whether in the cir- 
cumstances of this case the two charges- 
of falsification could properly be joined 
with the one charge of misappropriation. 
The answer to that question depends* 
upon the question of whether the provi- 
sions of S. 235 (l), Criminal P. C., mate- 
rially affect this case. That sub-section 
provides as follows : 

“ If, in one series of acts so connected together 
as to form the same transaction, more offences 
than one are committed by tbo same person, 
he may be charged with, and tried at one trial, 
for every such offence.” 

It is clear from the terms of that 
section that a person may lawfully be 
tried for one offence of misappropria- 
tion joined with a charge of falsification 
which was carried out as one of the 
series of acts constituting the transac- 
tion by which the misappropriation was 
effected. Mr. S. K. Basu has referred 
us to a number of decisions, but it is 
only necessary, I think, to refer to two 
of them. In the case of 32 AIL 219 (l),. 
the accused had been charged and tried 
at one and the same trial for three 
offences under S. 408, I. P. C., commit- 
ted within a period of one year, and 
three offences of forgery under S. 467 of 
the Code, and he was convicted and 
sentenced in respect of all the six of- 
fences. Tudball, J. held that this 
was an illegality not covered by S. 537, 
Criminal P. C. It is to be observed 
however that in that case the facts 
were that Sheo Saran Lai was a clerk in 
a certain bank, and the case against him 
him was that three diffeient persons 
seeking to deposit money in the Bank, 
handed over certain sums to him, which 
he embezzled, and for which he gave 
receipts in his own handwriting, forging 
thereon the signature of the, Manager of 
the Bank. The facts of that case were- 
therefore quite different from the facts 
of the case which is now before us. Tud- 
ball, J., said in effect that the ac- 
cused was tried in respect of six offences- 
at one and the same trial, and although 
the offences might have been committed 
within the space of 12 months, the- 
trial contravened the rule laid down in 
S. 233, even when read with S. 234. 
Then he says: 

1. Emperor v, Sheo Saran Lai, (1910) 32 All 

219=5 I C 896=11 Gr L J 285. 
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“It has been argued however that S, 285, 

01. (1) must be read with S, 234, and that the 
“three offences mentioned in the latter section 
must be deemed to include all the ofiences com- 
mitted in three similar transactions such as are 
contemplated by S. 235, Cl. (1); in other words, 
if an accused person goes through three similar 
transactions within the period of 12 months, 
committing in each transaction the same series 
cf offences, he can be tried at one and the same 
trial on account of all offences committed in the 
course of the three transactions, even if they 
total more than three. I am of opinion that 
this would be too great an extension of the ex- 
ception mentioned in S. 234.*’ 

The other case on which Mr. S. K. 
Basu strongly relied was that of 30 
Mad. 328 (2), in which it was held by 
Benson and Wallis, JJ., that it was ille- 
gal to try a person on a charge which 
.alleged three distinct acts of criminal 
breach of trust and three distinct acts 
•of falsifying accounts. The learned 
Judges said: 

“Section 234, Criminal P, 0., will not apply, 
as the offences of criminal breach of trust and 
falsification of accounts are not of the same kind, 
neither will S. 236 cover the case, as the several 
offences cannot be said to form part of the same 
transaction.” 

Then follows a passage in the judg- 
ment which seems to be no more than an 
obiter dictum. In the passage the lear- 
ned Judges observed: 

“It is true that S. 222 provides for a charge 
being framed in respect of the gross sum misap- 
propriated within 12 months from first to last 
and enacts that a charge so framed shall be 
deemed to be a charge of one offence within the 
meaning of S. 234, but it does not provide that 
the acts so charged shall be deemed to be one 
transaction within the meaning of S. 235.” 

That observation contains a proposi- 
tion which if correct would operate de- 
cisively in favour of Mr. S. K. Basu's 
contention before us. The real question 
which we have to decide is whether 
contrary to the view taken in the Mad- 
ras case it ought not to be held that if a 
person is charged within one offence, 
namely that of misappropriation of a 
gross sum as provided in S. 222 (2) then 
that one offence ought to be deemed to 
have arisen out of one transaction so as 
to enable tbe prosecution to join with it 
in the same charge, a charge of some 
other offence constituted by the series 
of acts or some of the series of acts 
which connected together form that 
transaction. Mr. Basu has argued that 
although it is the case that by virtue of 
the provisions of S. 2:=:2 (2) the indivi- 
dual items of defalcation may be lumped 

2. Kasi Viswanath v. Emperor, (1907) SO Mad 
. 328=17 M L J 141=5 Or L J 341. 
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together to constitute one offence yet 
the sum of the items does not constitute 
one transaction, but remains a series of 
transactions each one of which is made 
up of a series of acts. If that were the 
right view of the matter it would neces- 
sarily follow, as Mr. Basu contended, 
that it would not be possible to combine 
into one transaction some seven items (as 
was done here), and then to pick out two 
of those items and say that for the pur- 
poses of S. 235 they were separate tran- 
sactions, so that the charges of falsifi- 
cation could be made in connexion with 
each of them. 

Mr. Bhattacharjya and Mr. Mukherjee 
on behalf of the prosecution have invi- 
ted us to hold that the one offence re- 
ferred to under S. 222 (2) must be taken 
to constitute one transaction, and they 
have argued that the character of the 
transaction was this: that the accused 
made up his mind to rob his employer in 
a series of operations by means of which 
he secured for himself a total sum of 
Es. 2,200 and so each series of operations 
were merely steps or stages in one com- 
prehensive ‘transaction.' It is not easy 
and indeed possible to give an exact de- 
finition to the word transaction, but I 
think, we may say that it means a group 
of facts so connected together as to in- 
volve certain ideas, namely, unity con- 
tinuity and connexion. In order to de- 
termine whether a group of facts consti- 
tutes one transaction it is necessary to 
ascertain whether they are so connected 
together as to constitute a whole which 
can be properly described as a transac- 
tion. 

In my opinion where a clerk or cashier 
sets out to rob his employer, having re- 
gard to the fact that S. 222 (2) provides 
that he may be charged with having 
misappropriated the total of whatever 
sums he may have appropriated in course 
of any one year, it is not unreasonable 
to* say that for the purposes of the sec- 
tion that the year's illicit operations 
can be regarded as one transaction. Mr. 
Bhattacharjya has contended that none 
of the authorities cited by Mr. S. K. 
Basu are directly in point for our pres- 
ent purposes and he has referred us to 
the decision of the Patna High Court in 
1931 Pat. 349 (3), where it was held by 

8. Michael John v. Emperor, 1931 Pat 849= 

1931 Or C 797=133 I 0 460=32 Or L J 1026= 

10 Pat 463. 
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Sir Courtney Terrell, 0. J. and Adami, J. 
that: 

“It is quit© lawful to charge a person under 
8. 408, 1. P. 0., 1860, with criminal broach of 
trust in respect of a lump sum of money made 
up of three different items and to link with that 

series of charges of falsification of accounts 
under S. 477-A each of which charges under 
8. 477-A is united with one of the items of em- 
bezzlement under the charge under S. 408, pro- 
vided the charges of embezzlement under S. 408 
:are linked together into one sum and that link- 
ing together also affects the charges of falsifi- 
•cation.” 

Certain decisions of this Court were 
considered in the Patna case and either 
distinguished or not followed. The 
learned Chief Justice and Adami, J. fol- 
lowed the previous decision of the Patna 
High Court in 1920 Pat. 775 (4), 

where it was held by Mullick, J. and 
Bucknill, J. that: 

^‘where a person is charged, under S. 408, 
I. P. 0., with criminal breach of trust commit- 
ted in one year in respect of a lump sum of 
money, the Court is competent, by virtue of the 
provisions of Ss. 234 and 235, Criminal P. C., to 
try with this charge three charges for an offence 
under S. 477-A, I. P. C., if committed within the 
period of one year and forming part of the same 
transaction as the offence under S. 408.“ 

We are of opinion that the decision 
of the Patina High Court in 1931 Pat’ 
349 (3) really cover# the point with 
Which we are now concerned, and in our 
opinion that decision gives a reasonable 
and accurate interpretation of the rele- 
vant sections of the Criminal Procedure 
Code. It follows that this Rule must be 
discharged. 

M. C. Ghose, J. — I agree with my 
learned brother that this Rule should be 
discharged. The petitioner was manager 
and cashier of a certain firm and as such 
he was entrusted with the cheque books 
of the firm, and he proceeded to rob his 
employer by writing cheques for certain 
eums and writing smaller sums in the 
counter-foils and in the accounts, and dis- 
honestly misappropriating the balance. 
It is said that he has altogether robbed 
his employer by no less than Rs. 24,000. 
The charge was made with respect to a 
sum of Rs. 2,200 which he is said to 
have misappropriated by means of seven 
^cheques in course of one year. The 
rseven cheques and counterfoils were 
proved in Court. In respect of two of 
4}hos0 cheques further charges were 
made of falsification of accounts under 
S. 477-A, L P. C. It is urged by 

4. Gajadhar Lai v. Emperor, 1920 Pat 776=60 

I 0 422=22 Or L J 230. 


Basu that the trial of the petitioner as 
regards the charge of criminal breach of 
trust and the two charges of falsification 
of accounts as framed in the case was 
illegal and without jurisdiction, and as 
such the conviction and sentence are 
bad in law. Various reported cases were 
cited by Mr. Basu. It is worthy of note 
that in all those cases there were two 
or more charges of criminal breach of 
trust against the accused person, and in 
addition to those charges of criminal 
breach of trust there were further char- 
ges of falsification of accounts, and it 
was held in those reported cases that 
the trial of two or more charges of cri- 
minal breach of trust with two or more 
charges of falsification of accounts was 
illegal. 

In the present case there was only 
one charge of criminal breach of trust 
in respect of a sum of Rs. 2,200. It is 
true that the sum of Rs. 2,200 was made 
up of seven different items, as proved in 
the case. But S. 222 (2), Criminal P. C. 
provides: 

“when the accused is charged with criminal 
breach of trust or dishonest misappropriation of 
money, it shall be sufficient to specify the gross 
sum in respect of which the offence is alleged to 
have been committed, and the dates between 
which the offence is alleged to have been com- 
mitted, without specifying particular items or 
exact dates, and the charge so framed shall be 
deemed to be a charge of one offence within the 
meaning of S. 234.“ 

The present charge of criminal breach 
of trust must therefore be held to be a 
charge of one offence of criminal breach 
of trust, and the two charges of falsifi- 
cation of accounts were parts of two 
items of the charge of breach of trust, 
those falsifications having been made in 
order to commit the said misappropria- 
tion. One charge in respect of Ex. 8 
which was a cheque cashed by the ac- 
cused, was that it was for a sum of 
Rs. 1,300, but he put in the counterfoil 
and in the accounts a sum of Rs. 600 
thereby misappropriating Rs. 700, and 
the other charge was in respect of Ex. 9 
whereby he withdrew a sum of Rs. 600 
and credited to the counterfoil and to 
the accounts Rs. 200 thereby misappro- 
priating Rs. 400. S. 233, Criminal P. C., 
lays down that for every distinct offence 
there shall be a separate charge. The 
basis of the rule is that an accused per- 
son should not be prejudiced by being 
accused of several offences at once. In 
tWs particular case it cannot be said 
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that the accused was in any manner 
prejudiced. He was charged with one 
charge of criminal breach of trust and 
in respect of a portion of the money, it 
was shown that he falsified these ac- 
counts in order to commit the said mis- 
appropriation. There can be no doubt 
that an act of criminal breach of trust 
forms the same transaction together 
with an act of falsification of accounts 
which is made in order to facilitate the 
breach of trust, and the two charges of 
criminal breach of trust and falsification 
of accounts may be tried together under 
S. 235, Criminal P. 0. In this case in 
respect of two sums of money charges of 
falsification were made. In my opinion 
there was no illegality in the trial of the 
two charges in one trial along with the 
charge of criminal breach of trust. 

K.s. Buie discharged, 
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Costello and M. C. Ghose, JJ. 

Abdul Bahman and others — Peti- 
tioners. 

V. 

Smjj^ror—Opposite Party. 

Criminal Revn. Cases Nos. 951 to 973, 
of 1933, Decided on 22nd January 1935, 
from order of Magistrate First Class 
Alipore. 

(a) Criminal P. C. (1898), S. 196-A — Con- 
sent obtained subsequent to initiation of pro- 
ceedings — Accused not prejudiced— Defect is 
technical and does not make trial illegal. 

The provisions of S. 196-A are designed to 
provide a safeguard against the initiation of 
vexatious prosecution for criminal conspiracies 
of the kind indicated in the section. The section 
is certainly not intended to provide a means of 
escape for persons who have been convicted on 
charges brought against them even though those 
charges relate to the kind of offences indicated in 
the section. When the consent is obtained only 
subsequent to the initiation of proceedings and 
none of the accused has been prejudiced in his 
defence, the defect is merely a technical one and 
does not make the trial illegal 

[P 319 0 2 ; P 320 0 1] 

(b) Criminal P. C. (1898), S. 439 — High 
Court will not enable, in exercise of revi- 
sional power, guilty persons to escape on 
basis of unsubstantial technicality. 

It is not the function of the High Court when 
exercising its revisional jurisdiction, to allow 
guilty persons to escape the just regard of their 
misdoings on the basis of an unsubstantial 
technicality. [P 320 C 1] 

(c) Criminal P. C. (1898), S. 367— If appel- 
late Court can gather from judgment of 
lower appellate Court what its decision ii 
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that if sufficient — S. 367 must be interpreted 
reasonably. 

Section 867 must be interpreted reasonably 
and so long as the appellate Court below writes 
a judgment from which the High Court can 
gather what the decision of the appellate Court 
really was, that in the majority of instances 
ought to be sufficient. It would be manifestly 
most unreasonable to expect an appellate Court 
to dot ‘every ‘i* and cross every ‘t.’ If, therefore 
it is possible for the High Court reasonably tc 
arrive at an understanding of what has been 
found in the Court below, it is 'not necessary 
that it should captiously or capriciously set aside 
the judgment of the Court below or even com- 
ment on it with any severe strictures. Still less 
is it obligatory upon the High Court to hold that 
the proceedings in appeal ought to be quashed 
and the matter reheard in appeal from the 
beginning. [P 321 0 2, P 822 C 1] 

(d) Penal Code (1860), S. 120-A— Merely 
because agreement to do illegal act is of 
itself criminal conspiracy, it cannot be said 
that offence begins and ends at same time — 
It may continue so long as persons con- 
stituting conspiracy remain in agreement. 

It is true that a mere agreement may bring the 
conspiracy into existence but nowhere is it said 
in the Code that after that the offence no longer 
exists. Criminal conspiracy may come into exist- 
ence, and may persist and will persist so long as 
the persons constituting the conspiracy remain 
in agreement and so long as i they are acting in 
accord, in furtherence of the object for which 
they entered into the agreement. [P 821 C 2] 

(e) Criminal P. C. (1898), S. 439— A find* 
ing that conspiracy existed arrived at by 
lower Courts is binding on High Court — 
Penal Code (1860), S. 120-A. 

A finding by the lower Courts, that there did 
exist a general conspiracy is a finding which 
cannot be challenged before the High Court. 

[P 325 0 2] 

(f) Dangerous Drugs Act (1930) — Scope 
— Conspiracy punishable under S. 120‘B, 
I. P. C, and Opium Act formed < before 1930' 
but continuing to exist subsequent to pass- 
ing of Act — Reference can be made to Act of 
1930 in charge and sections in it can be 
applied. 

Where a conspiracy punishable under S. 120-B 
I. P. 0, and Opium Act is formed before Act of 
19?0 but continues to exist even subsequent to. 
the coming into force of the Act and a prosecu- 
tion is launched, reference to Act of 1930 can be 
made in the charge and sections of the Act can- 
be applied, [P 326 0 Ij 

(g) Interpretation of Statutes — Statutory 
enactments are less elastic than common 
Law principles. 

The provisions of statutory enactments must, 
always and necessarily be somewhat less elastic 
than those to be gathered from the Common 
Law which in effect is enshrined in judgments 
in decided oases. Courts have to administer and 
to apply as accurately as lies in their powers 
the precise words of the relevant statutory 
enactments, [P 327 0 2J 

(h) Criminal P. C. (1898), S.403 — Prosecu**^ 
tion for conspiracy and trial — Subsequent 
prosecution for different conspiracy though. 
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lome of members seme as before is not 
^arred under S. 403. 

Where a prosecution is launched against cer- 
tain persons for conspiracy for doing some un- 
lawful act and accused are convicted after the 
trial, a subsequent prosecution and trial of same 
accused for a different conspiracy iis not barred 
by S. 403. [P 330 0 1] 

(i) Criminal P. C, (1898). S. 439 — Evi- 
dentiary value of accounts — Question is one 
of fact — Accounts. 

The question of the value as evidence of ac- 
counts is one of fact and cannot be interfered 
with in revision. [P 330 0 2] 

N. K. Basu, S. Mitra, Joy Gopal 
Ohose, S. C. Talukdar, S. K, Sen, Dinesh 
Chandra Boy, A, K. Fazlul Huq, 
Probodh Chandra Ohatterjee, Bireswar 
Chatter jee, ‘ Camell, Probodh Chandra 
Chatter jee, Baud, Jogesh Chandra Sinha, 
Tapan Kumar Mitter, Nurul Huq 
Choivdhury, A. K. Fazlul Htig— for Peti- 
tioners. 

A. K. Boy and Bai Nagendra Nath 
Banerjee — for the Crown. 

Costello, J. — In these Rules we are 
ooncerned with the trial of a number of 
persons who were tried before Mr. P. C. 
Ghose, Magistrate of the first class, at 
Alipore. In all forty six persons were 
tried before that Magistrate upon a 
charge under S. 120-B, 1. P. C., read 
with S. 9, Opium Act, (Act 1 of 1878), 
Ss. 13, 14-A and 19, Dangerous Drugs 
Act, (Act 2 of 1930), and S. 19 (a) and 
(c). Arms .Act, (Act 2 of 1878.) The 
charge was that they were parties to a 
criminal conspiracy to export, import 
possess and sell opium, (that part had 
reference to S. 9, Opium Act), import 
into British India and export from 
British India and tranship dangerous 
drugs, i. 0. opium and cocaine (S. 13, 
Dangerous Drugs Act) import and ex- 
port interprovincially, transfer possess 
and sell manufactured goods, i. e. co- 
caine (that part had reference to S. 14 
(a), Dangerous Drugs Act), to hold and 
control a trade in dangerous drugs, i. e. 
opium and cocaine, obtained outside 
British India and supplied to persons 
outside British India (S. 19, Dangerous 
Drugs Act), and to import and sell 
firearms. (Ss. 19 (a) and (c) of the Arms 
Act). We are not concerned with any 
question relating to the Arms Act as 
that part of the charge was not pro- 
needed with in course of the trial. 

On the main part of the charge thirty 
9even out of the forty six accused were 
convicted by the learned Magistrate as 


appears from the very elaborate and 
careful judgment which he delivered on 
24th April 1933. The thirty seven con- 
victed persons appealed against their 
conviction and sentences and the appeal 
was heard by Mr. B. H. Parker, Addi- 
tional Sessions Judge at Alipore. As a 
result of the appeal thirty of the appel- 
lants had their conviction and sentences 
afiSrmed, and seven of the appellants 
were acquitted. Of the thirty convicted 
persons two were content apparently 
with the position which then was. The 
other twenty eight convicted persons 
came before this Court ^and were success- 
ful in obtaining Rules directed against 
their conviction and sentences. The 
Rules were issued in September, 1933 
and between that time and the time 
the matter came before us a fortnight 
ago, two of the convicted persons named 
Joy Bhagwan and Golam *Jalani had 
died. We therefore have to consider 
the cases of the remaining twenty six 
convicted persons. All these twenty six 
persons were represented before us by 
learned Advocates who put forward a 
number of points of law, some of which 
concerned the cases of all the twenty 
six persons and the others concerned 
only a certain number of them. The 
matter was argued before us for a 
number of days, and undoubtedly all 
that could possibly have been urged on 
behalf of these twenty six persons was 
fully and forcibly put before the Court. 
We have therefore to consider whether 
the arguments put before us were suflB- 
cient to lead us to the conclusion that 
any one of these twenty’six persons is 
entitled at the hands of this Court to 
have his conviction set aside or the 
sentence imposed upon him reduced or 
varied or, on the other hand, whether 
inspite of the forcible and cogent argu- 
ments put forward, we ought to come to 
the conclusion that on the whole the 
judgment of the learned Additional Ses- 
sions Judge should stand. 

The points put forward and elaborated 
before us may be classified under six 
heads (l) that by reason of non-com. 
pliance with the requirements of 
S. 196-A, Criminal P. C., the whole of 
the proceedings before the learned 
Magistrate who tried the case were in- 
valid; in other words, the trial itself 
was unlawful by reason of-the^provisiona 
of that section; (2) that the judgment 
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given by the learned Additional Sessions 
Judge was not according to law, and 
that, therefore apart altogether from the 
illegality of the original trial there 
ought, at least to be a re-hearing of the 
case on appeal; (3) that the charge laid 
against all the accused persons was bad 
in law and wholly unsustainable by 
reason of the fact that the allegation 
made .against all the accused was that 
they were parties to a criminal con- 
spiracy which began in the year 1920 
and continued until the month of March 
1932, and the charge nad included with- 
in its scope an allegation of contraven- 
tion of certain sections of the Dangerous 
Drugs Act of 1930 which only came into 
operation on Ist February 1931; (4) that 
under the provisions of the Opium Act, 
1878 even as amended in the year 1914, 
the maximum sentence provided for is 
one year’s rigorous imprisonment, and 
that as the Dangerous Drugs Act did not 
come into operation until the year 1931, 
it was not competent to the Court to 
impose the higher sentence of two years’ 
rigorous imprisonment which was the 
sentence imposed on a large number of 
convicted persona, nor was it competent 
to the appellate Court to apply the pro- 
visions of S. 18, Dangerous Drugs Act of 
1930 and so to require the giving of 
security as provided for in that section 
which was in fact done in the case of a 
considerable number of convicted per- 
sons by the learned Additional Sessions 
Judge of Alipore; (6) that by reason of 
the fact that a certain number of the 
accused persons had on previous occa- 
sions been convicted of various offences 
in connection with the illegal traflQcking 
in opium and raw cocaine, those parti- 
cular convicted persons were entitled to 
pray in aid the provisions of S. 403, 
Criminal P. 0., as a protection against 
these subsequent proceedings; seeing that 
they were basedon a charge of conspiracy 
contravening the provisions of the 
Opium Act 1778 and the Dangerous 
Drugs Act, 1930: and (6) that as regards 
certain of the accused it was manifest 
on the face of the judgment of the 
appellate Court that the evidence ad- 
duced against them was not sufSdient 
in law to warrant the conviction, and in 
connection with this point Mr. N. K. 
Basu in particular on behalf of Abdul 
Bahaman, who was a petitioner in Buie 
951 of 1933, took the objection that at 
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the trial two sets of accounts had been 
taken into consideration, namely thosn 
of a man named Fazladdin and those of 
a man named Amiruddin, though theso^ 
accounts had not been properly proved 
and were therefore inadmissible in evi- 
dence on behalf of the prosecution. 

We now proceed to deal with the points 
which I have just enumerated in more 
detail. As regards the first points, 
namely that relating to S. 196-A, aU 
though this was originally taken by 
several of the Advocates who appeared 
on behalf of the petitioners before us», 
it was ultimately only relied upon to 
any extent by Mr. N. K. Basu on be- 
half of the petitioner Abdul Bahaman^, 
and by Mr. Fazlul Huq on behalf of the 
petitioners in Er. 958 and 961 to 972*. 
At the same time, however, it is clear* 
that if it has any substance in it at all, 
all the petitioners in spite of the at- 
titude adopted by their respective coun- 
sel, would be entitled to have the ad- 
vantage of that point of law if in fact ife 
operates in favour of the defence. 

Mr. N. K. Basu and Mr. Fazlul Huq„ 
the latter in particular very strenuously" 
urged that the whole of the proceedings- 
both those before the appellate Court 
below and those before the Magistrate^ 
ought to be quashed by this Court on 
the ground thatS. 196-A, Criminal P. C.,_ 
provides that no Court shall take cogni- 
zance of an offence of Criminal cons- 
piracy punishable under S. 120-B>. 
I. i>. 0., (1). In a case where the object 
of the conspiracy is to commit either an. 
illegal act other than an offence, or a 
legal act by illegal means, or an offence 
to which the provisions of S. 196 apply,, 
unless upon complaint made by order or- 
under authority from the Governor- 
General in Council, the Local Govern- 
ment or some ofScer empowered by th©/ 
Governor General in Council in this be- 
half, or (2) in a case where the object 
of the conspiracy is to commit any non- 
cognizable offence, or a cognizable of- 
fence not punishable with death, trans- 
portation or rigorous imprisonment for a 
term of two years or upwards, unless theN 
Local Government or a Chief Presidency 
Magistrate or District Magistrate em- 
powered in this behalf by the local 
Government, has, by order in writing^ 
consented to the itfitiation of the pro- 
ceedings. The section contains a pro- 
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viso which is not material for our pre- 
sent purpose. 

Much stress was laid upon the word 
“initiation’’-a8 it appears in this section 
and it was pointed out to us that the 
trial before the Magistrate at Alipore 
began on 5th October 1931, and that the 
charge was formally framed on 14th 
September 1931, perhaps instead of 
“framed’' I ought to say “submitted,” 
and that at that time no sanction had 
been given as required by S. 196-A. Ad- 
mittedly, however, a sanction in due 
from was given by the Local Govern- 
ment on 30th October 1931. It is to 
be noted in connection with the dis- 
cussion on this point, (the point under 
S. 196-A) that the charge made against 
all these accused persons did include an 
allegation that they had committed an 
offence which was punishable not only 
under the provisions of the Opium Act 
of 1878 but also under the provisions of 
the Dangerous Drugs Act, 1930. There- 
fore, having regard to the fact that 
punishment under the relevant section 
of the Dangerous Drugs Act, 1930 ex- 
tends to rigorous imprisonment for two 
years, it may well be the position that 
in these particular series of cases, I may 
use the expression “series” with re- 
ference to the Bales before us, S. 196-A 
has no application at all because it is 
clear from the terms of sub-S. (2) of 
S. 196-A that if the offence charged is 
one punishable with rigorous imprison- 
ment for a term of two years or up- 
wards, no consent of the local Govern- 
ment is essential or indeed required at 
all. But having regard to the argu- 
ments which were put forward with re- 
gard to the validity of the charge itself 
it is perhaps better that by reason of 
the inclusion in it of a reference to the 
Dangerous Drugs Act 1930, we should 
dispose of the contention with regard to 
S. 196-A upon the footing that in this 
case the consent of the Local Govern- 
ment was necessary as a condition pre- 
cedent to the initation of the procee- 
dings. Upon that view of the matter 
there was no doubt a formal defect. The 
trial was commenced, as I have said, on 
6th October 1931, and the consent of 
the Local Government was not given 
until some 25 days later, and at a time 
when the trial had already started on 
its long course. I uee the expression 
“long course'* because actually the pro- 


ceedings before the learned Magistrate 
lasted over a period of something like 
18 months. Assuming therefore thafc 
there was this formal and technical flaw 
with regard to the initiation of the pro- 
ceedings, the question then arises whe- 
ther we should be justified in declaring 
that the whole of these lengthy and 
costly proceedings is nugatory and 
tainted with illegality and whether^ we 
should be obliged to order that they be 
quashed. It seems tome that on the 
whole anything of the kind would be 
utterly unreasonable and indeed absurd. 

The real position seems to have been 
this: that on 14th September 1931 the 
Police put forward a charge upon which 
the accused were subsequently tried oa 
5th October 1931. The trial was opened, 
and the Public Prosecutor of Alipore on 
behalf of the Crown embarked upon hie 
opening speech and in the course of 
that speech he no doubt with his usual 
clarity in all proper detail indicated the 
nature and gravity of the offence with 
which the accused had been charged. 
At that stage it apparently became 
manifest to the advisers of the Crown 
that it might be desirable, even if it. 
were not absolutely essential, that a 
formal consent of the Local Government 
should be obtained and that consent 
was in fact obtained and given, as al- 
ready noted, on 30th October 1931. 
Upon any view of the matter the ut- 
most that can be said is that there was 
a technical defect as regards the initia- 
tion of these proceedings, but it must^ 
at the same time, be transparent and 
obvious as anything over could be that 
no one of the accused in any sense at 
all could have been prejudiced by the 
belated, even if it was belated, formal 
consent of the Local Government. The 
provisions of S. 196A are designed to 
provide a safeguard against the initia- 
tion of vexatious prosecution for crimi- 
nal conspiracies of the kind indicated in 
the section. The section is certainly not 
intended to provide a means of escape 
for persons who have been convicted on 
charges brought against them even 
though those charges relate to the kind 
of offences indicated in the section, if it 
could have been shown to us that any 
one of these accused persons had been 
prejudiced in his defence by reason of 
the defect complained of, the matter 
'aight have been otherwise, but as it isi 
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it is clearly impossible, as Mr. S. K. Sen 
at any rate seems to have realised for 
bhis Court to interfere in the way asked 
for by Mr. N. K. Basu and Mr. Fazlul 
Huq. 

We hold therefore that there is no 
ground for our interference with any of 
these convictions by reason of the non- 
compliance, strictly ' speaking, with the 
provisions of S. 196A, Civil P. C. In any 
view it is nob the function of this Court 
when exercising its revisional jurisdic- 
tion to allow guilty persons to escape 
the just reward of their misdoings on 
the basis of an unsubstantial techni- 
cality. The next‘ point urged on behalf of 
the 26 persons before us, actually rules 23 
were issued, is that the judgment 
of the learned Additional Sessions Judge 
is not in accordance with law. That is 
1 very wide and sweeping assertion. It 
may mean a great deal or it may mean 
nothing at all. The proposition is wide 
enough to comprehend arguments on 
points of law and arguments on ques- 
tions of (act. It may mean nothing 
more in essence than that the judgment 
LS wrong because it had the effect of 
affirming the convictions of 30 persons 
^nd setting aside the conviction of seven 
other persons. But in the course of the 
argument which was put forward before 
us mainly by Mr. N. K. Basu on behalf 
of the petitioner Abdul Rahaman, it 
emerged that the real contention was 
that the judgment of the learned Addi- 
tional Sessions Judge was bad because 
as Mr. N. K. Basu (and Mr. Pazul Huq) 
•contended the learned Additional Ses- 
sions Judge had not properly complied 
with the provisions of S. 367 and 424, 
Criminal P. C. Upon numerous occa- 
sions in this Court judgments of appel- 
late Courts below have been assailed on 
the ground of non compliance with those 
sections. The contention made on be- 
half of the petitioners was crystallised 
by one of the learned Advocates before 
us in the phrase ‘'the judgment of the 
appellate Court must be self-contained*' 
and it was suggested that the judgment 
given in this case was not sufficiently 
detailed or sufficiently definite. Mr. 
N. K. Basu urged that nowhere in the 
judgment of the learned Judge is there 
any finding that there was any con- 
spiracy as alleged in the charge, and 
that therefore there is no finding in the 
judgment of the appellate Court as to" 
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what the objects of the conspiracy were. 
Mr. N. K. Basu supported his argument 
by emphasising that upon the facts re- 
lied upon by the Crown for the purpose 
of substantiating the charge which was 
made, it was not possible for any Court 
rightly to come to a conclusion that 
there was one general conspiracy bet- 
ween all the accused persons, and that 
therefore it was all the more necessary 
for the Judge to come to a definite 
finding upon the question whether there 
was a conspiracy or not. Mr. N. K. Basu 
permitted himself to be somewhat tren- 
chant and indeed sarcastic in his com- 
ments upon the judgment of the ap- 
pellate Courtbelow. 

He opened his address to us by saying 
that what had been written by the 
learned Additional Sessions Judge was 
not in the nature of a judgment at all 
but was in eflFect “a treatise on logic, 
paychology and penology.’* Then Mr. 
Basu proceeded to say that not only was 
there no finding as to the existence of a 
general conspiracy, but there was no satis- 
factory discussion with regard to the posi- 
tion of each of the individual accused 
persons. The contentions made on behalf 
of the petitionerswi th regard to the form 
and contehts of the judgment of the ap- 
pellate Court below are undoubtedly of 
some substance, particularly having re- 
gard to the fact that it was strenuously 
argued on behalf of the petitioners 
that it had never been satisfactorily 
established that there was one con- 
spiracy, in which they were all involved, 
of a kind which could be relied upon to 
found a single charge under S. 120-B, 
I. P. 0. It has been our task to endea- 
vour to ascertain how far the comments 
and contentions in connexion with the 
judgment of the learned Judge are justi- 
fied and to what extent the arguments 
in this connexion put forward on behalf 
of the petitioners are at all in their 
favour. 

In dealing with this particular point 
it may be said at the outset that while 
not accepting Mr. N. K. Basu’s some- 
what vitriolic attack on the form and 
contents of the judgment of the learned 
Additional Sessions Judge, we think 
that we are bound to recognise the force 
of the contention that nowhere in this 
judgment is there in terms a definite 
finding as to the existence of the wide- 
spread and integral conspiracy as alleged 
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"by the prosecution. My learned brother regards the evidence against the two 


in course of the argument pointed out 
that the appropriate place in the judg- 
ment where one would expect to find a 
‘sentence or two definitely indicating 
that the Judge was satisfied as to the 
existence of the conspiracy, was at the 
end of para. 1, on p. 12 of the printed 
judgment. In the previous pages the 
learned Judge had discussed the charge 
and had discussed certain points of law 
which had been raised on behalf of the 
defence at the trial, e. g., the question 
how far the evidence of accomplices can 
be relied upon, the nature and extent of 
corroboration required, the point with 
regard to the applicability of the Dan- 
:gerou3 Drugs Act and the defence raised 
under S. 403, Criminal P. 0. The 
learned Judge had also discussed in 
general outline the main evidence which 
had been given on behalf of the prosecu- 
tion, and it is not to be overlooked that 
when considering the contentions put 
iorward by the defence that the charge 
itself was vague and that there was no 
proof of any agreement, nor any date 
when the conspiracy was agreed to or 
•dissolved, the learned Judge at p. 9 had 
made this observation: “I have now 
disposed of all the legal points involved.’' 
That may perhaps be taken as an indi- 
<5ation, at any rate that the learned 
Judge was not accepting the contention 
put forward by the defence that there 
was no conspiracy. But as I have ob- 
served the passage in the judgment 
where one would expect to find a cate- 
gorical pronouncement on the question 
of the existence of the conspiracy is at 
p. 12 of the print. We find there this 
■short paragraph : 

“In the light of the foregoing remarks I shall 
now examine the case against each of the appel- 
lants, and I shall continue to use the procession 
of the judgment though I have examined the 
•evidence independently.” 

Now if the learned Judge had put in 
front of that paragraph a line or two 
•stating in clear terms that he was satis- 
fied as to the existence of a general con- 
spiracy, no comment or criticism as re- 
gards this point could have been pos- 
sible. It is therefore to be regretted 
that the learned Judge, no doubt inad- 
vertently, did not say definitely that he 
held that the existence of one general 
conspiracy had been satisfactorily estab- 
lished. We find however on the page 
following, in course of the discussion as 
1936 C/41 & 42 


accused Ahmed Shah and Reza Khan, 
that the learned Judge says this : 

“The evidence referred to above proves his 
complicity (i. e., Ahmed Shah’s complicity) in 
this conspiracy and I hold that he has on all 
grounds been rightly convicted,” 

Looking back to the short paragraph 
which I quoted a moment ago, I think 
that we must take it that when the 
learned Judge said: “l shall now exa- 
mine the case against each of the appel- 
lants” what he meant was that he was 
about to proceed to consider how far 
each of the appellants severally and in- 
dividually was implicated in the con- 
spiracy. What the learned Judge had 
in his mind was that he was at any 
rate satisfied that the conspiracy had 
been proved at the trial to exist. The 
short paragraph on p. 12 of the judg- 
ment seems to have been designed to 
close one part of the judgment, namely, 
that dealing with the discussion as to 
whether or not there was a general con- 
spiracy, and to serve as an introduction 
to the other part of the judgment which 
is concerned with an inquiry into the 
question to whether all or some and 
which of the accused persons, were 
members of the general conspiracy. The 
learned Judge has undoubtedly con- 
sidered, as far as one can see, fully and 
adequately the case of each one of the 
accused and in the end he came to the 
conclusion that it was his duty to pick 
out not less than seven of the convicted 
persons who were convicted at the trial, 
and to hold that the case against each 
of those seven persons had not been 
sufficiently and satisfactorily estab- 
lished. Whenever an appellate Court 
makes a selection of this character 
and distinguishes the position of some 
out of a number of appellants, one is 
bound to feel that the appellate Court 
had exercised a judicial discrimination 
after seriously and carefully considering 
the evidence as adduced against each 
one of the appellants before the Court. 

It is all very well to say that an ap- 
pellate Court must comply strictly with 
the provisions of the sections I have 
mentioned. But S. 367 must be inter-j 
preted reasonably and so long as the| 
appellate Court below writes a judgment 
from which this Court can gather what 
the decision of the appellate Court really 
was, that in the majority of instancaa 
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ought to be sufiScient. It would be 
manifestly most unreasonable to expect 
an appellate Court to dot every * i ' and 
cross every ‘ t \ if I may use the expres- 
sion. The judgment of the appellate 
Court is written by some one who is to 
be presumed to know the value of the 
words, and it is written with the object 
amongst other things of its being under- 
stood by this Court if it be necessary for 
this Court to pass it in review. If, 
therefore, it is possible for this Court 
reasonably to arrive at an understanding 
of what has been found in the Court 
below, it is not necessary that this Court 
should captiously or capriciously set 
aside the judgment of the Court below 
or even comment on it with any severe 
strictures. Still less is it obligatory 
upon this Court to hold that the pro- 
ceedings in appeal ought to be quashed 
and the matter reheard in appeal from 
the beginning. Looking at this judgment 
as a whole we are quite satisfied that 
the learned Additional Sessions Judge 
did come to the conclusion that the 
existence of one general conspiracy had 
been fully established upon the evi« 
ience, and having come to that conclu- 
sion it was then his function to ascertain 
which of the accused, and to what ex- 
tent each of the accused had been a 
party to that conspiracy. 

I now come to the third of the main 
points put before this Court, namely, 
the contention that the charge itself was 
bad in law and wholly unsustainable by 
reason of the fact that the general cons- 
piracy alleged was said to have been 
inaugurated in the year 1921 and to 
have remained in existence, and indeed 
in full operation, until the month of 
March in the year 1932. It was argued 
by several of the learned advocates ap- 
pearing on behalf of the petitioners that 
it was quite wrong and indeed im- 
possible to charge a number of persons 
with being parties to a conspiracy which 
originated in the year 1920, a conspiracy 
having one or part of its objects the 
contravention of certain provisions of 
the legislative enactment which only for 
the first time came into existence in the 
year 1930 and into force in the month 
of February in the year 1931. On the 
face of it that contention appears to be 
one of considerable weight, and the argu- 
ments put forward in support of it were 
plausible, and well reasoned, and super- 


1935 

ficially, at any rate, damaging if not 
wholly destructive of the case made on 
behalf of the Crown. Bearing that in 
minri, we have considered this parti- 
cular point with very great care and 
have scrutinized it from every possible 
angle. 

In order to arrive at a proper estima- 
tion of the value of this contention it is 
necessary in the first instance that one 
should examine the precise language used 
in the charge itself. I have already 
mentioned the charge as it is summarised 
at p..4, of the printed judgment of the 
Magistrate who conducted the trial. But 
the actual indictment, if I may so refer 
to the charge as drawn, puts rather a 
different complexion upon the matter. 
The formal charge begins in this way ; 
I, P. 0. Ghose, Magistrate, 1st class, hereby 
by charge you . . . . ; then follows the 
names of the forty six accused including 
of course the present petitioners before 
us; then come these words : 

“That you between the year 1920 and the 19th 
day of March 1932, at Kidderpore, Calcutta, 
River Hooghly, Delhi, Muttra, Rangoon, Akyab, 
Chittagong and other places in British India 
along with 

then follows a long string of names of per- 
sons who were said to be engaged jointly 
with the accused as parties to the cons- 
piracy and the document proceeds as 
follows : 

“Were parties* to a criminal conspiracy to 
unlawfully export, import, possess and sell opium 
(punishable under S. 9 (a), (b), {c)and (d), Opium 
Act) : import into British India and export from 
British India and tranship dangerous drugs i. e., 
opium and cocaine (punishable under S. 13, 
Dangerous Drugs Act). Import and export inter- 
provincially, tranship, possess and sell manufac- 
tured drug i. e. cocaine (punishable under 
S. 14A, Dangerous Drugs Act), engage in control 
of trade by which dangerous drugs, e. g. opium 
and cocaine, were obtained outside British India 
and supplied to persons outside British India 
(punishable under S. 19, Dangerous Drugs Act.) 

Import and sell firearms and ammunitions 
(punishable under S. 19 (a) and (c), Arms Act). 
The modus operand! of the conspiracy being to 
remove opium from Rampur State, Jaypur State 
Delhi, Muttra and other places in Upper and 
Central India including Native States to Cal- 
cutta, and then to despatch it to Burma, Chitta- 
gong, Straits, China, Japan and other places in 
the Far East in ships or otherwise from Calcutta 
and to import cocaine from Japan by reverse 
process to Calcutta and thence to above-men- 
tioned places in Upper and Central India in- 
cluding Native States and in pursuance of said 
conspiracy there was a trafficking on a huge 
scale in opium, cocaine and firearms and there- 
by committed an offence punishable under 
S. 120 B, I. P. C., read with S. 9 a, b, o, d, 
Opium Act (Act 1 of 1878), S. 13, 14A and 19 
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Dangerous Drugs Act (Act 2 of 1930) S. 19 (a) 
and (c) of the Arms Act {Act 2 of 1878) and with- 
in the cognizance of this Court, 

and then comes the concluding para- 
graph : 

And I hereby direct that you be tried by the 
said Court on the said charge 

It appears therefore that in the 
month of October 1931. forty sist persons 
whose names appear at the head of the 
charge, were being indicted for being 
parties to ohe vast conspiracy which 
had come into existence in the year 1920 
and subsisted right down to the 19th 
March 1932, that is to say, for a period 
of some twelve years. The objects of 
this widespread conspiracy, put shortly 
were these: to acquire and collect opium 
from Indian States and other places in 
Upper and Northern India, (and for 
that purpose there was a group of con- 
spirators in Delhi and and possibly in 
other places in Upper and Northern 
India) ; then to cause opium to be con- 
veyed to Calcutta where it was received 
and possibly accumulated by a group of 
Peshwaries who were acting not only in 
concert with each other butun conjunc- 
tion with the consignors in Northern 
India. From this group* in Calcutta the 
opium was conveyed to another group 
in Kidderpore, a group consisting of a 
number of persons who have been re- 
ferred to as Karbaris. They were said 
to have been acting in concert with the 
first two groups. The Karbaris in their 
turn transferred the opium to another 
group of persons who have been referred 
to as the Manjhis. They were acting in 
concert with the Karbaris and under 
their directions the Manjhis conveyed 
the opium in country boats and surrepti- 
tiously handed it over to sailors or other 
members of the crew of various ships 
leaving the Port of 'Calcutta for places 
in the Far East. The chain thus con- 
sisted of five main links. Each link in 
its turn was compised of smaller links 
and the whole thing formed an organi- 
zation for doing what the learned 
Magistrate in his judgment has describ- 
ed as an organised trafficking on a huge 
scale and an international trade in 
opium. The charge also alleged that by 
this organization cocaine was brought 
from Japan and other places in the Far 
East and conveyed through the links of 
the large claim until it reached the 
other end of the chain, and was distri- 


buted in Northern India and possibly 
in other places. 

The gist of charge therefore against 
all these forty six persons was that they 
were units of varying degrees of import- 
ance in one large organization. They 
were all members of one body, some of 
whom might have been or no doubt were 
of more importance than the others. 
But that is the case with regard to any 
large and complicated piece of a machi- 
nery ; some of the cogs are of more 
importance than the others but each of 
them has its own part and in the sense 
that it may be said that the emallest 
nut may be just as vital as bigger parts 
of the machinery. For the purpose of 
resolving this question with regard to 
the validity of the charge one has to 
bear in mind what the essence of the 
allegation against the forty six persons 
really was. In essence the allegation 
was nothing more or less than what I 
have been endeavouring to describe, 
namely that each one of these forty six 
persons was an integral part in a vast 
piece of machinery designed to serve the 
object of unlawfully exporting opium 
and unlawfully importing cocaine. To 
put it even more tersely, the charge 
against the forty six persons was that 
of illegal trafficking in opium and 
cocaine. 

That was a violation of the law in 
this country oven before the passing 
of the Dangerous Drugs Act in the year 
1930. It is not necessary, I think that 
that I should refer in detail to the 
various sections of the Opium Act of 
1878 or to the Bengal Excise Act of 
1909 (Bengal Act 5 of 1909) in order to 
show that long prior to the year 1930 it 
had been unlawful to deal with opium 
and cocaine in the way these substances 
were dealt with by the present accused 
in this case. In order fully to- appre- 
ciate how the law stood, it is necessary 
to examine a number of sections of both 
the enactments I have mentioned, and 
to take into consideration the defini- 
tion appearing in them. We have been 
referred to all the » relevant sections and 
provisions of those Acts in the course of 
the argument, and we have very care- 
fully considered how the matter stood 
prior to the beginning of February 1931, 
and it is quite clear that long before 
that date it would have been possible to 
frame a charge almost precisely in the 
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same terms as the charge in the present 
case with only slight alterations as re- 
gards the reference to the relevant 
sections as contained within brackets in 
the charge. 

Looking at the matter therefore from 
that point of view, I think it may be 
taken that the material part of the 
charge is that which sets out the nature 
of the offence and gives a description of 
the manner in which it was alleged that 
the operations of the conspiracy were 
carried out and 'in effect and for all 
practical purposes the enactments were 
merely referred to in the charge for the 
purposes of indicating under what pro- 
visions of the law as it existed at the 
time of the trial, the accused persons 
could be punished if they were found 
guilty of the allegations made against 
them. The learned advocates who 
stressed the point with regard to the 
validity of the charge, based a great deal 
of their arguments upon the fact that 
S. 120-A, I. P. C., states 

“ When two or more persons agree to do, or 
cause to be done, (1) an illegal act or, (2) an 
act which is not illegal by illigal means, ‘such an 
agreement is designated a'criminahconspiracy/* 

Then follows a proviso which is not 
relevant for our present purposes, be- 
cause it only relates to agreements 
which are not agreements to commit an 
offence). It is correct to say that the 
gist of an offence of conspiracy, or more 
accurately, the gist of an offence under 
S. 120.A is the conspiracy or agreement 
between the accused persons. In other 
words a mere agreement between two 
or more persons to do an illegal act, or 
an act which is not illegal by illegal 
means is of itself a criminal conspiracy. 

The learned advocates who* relied so 
much on this contention, that is to say 
the contention with regard to the form 
of the charge endeavoured to induce us 
to adopt the view that because a mere 
agreement to do an illegal or a legal act 
by illegal means is itself a conspiracy, 
therefore the conspiracy is not only 
complete but is concluded directly the 
agreement is made in the sense that the 
agreement having been made the offence 
is, once and for all, constituted and 
therefore in effect a conspiracy is an 
offence w’hich begins and ends at one 
and the same time. That in my opi- 
nion, is an entirely Tfallacious argument. 
It is one thing to say that a mere agree- 
ment constitutes a conspiracy in certain 
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circumstances, i. e., the gist of the of- 
fence under S. 120-A is the agreement, 
but it is entirely another thing to say 
that the agreement having been made it 
is impossible that the conspiracy should 
exist beyond the actual time at which 
the agreement is born, if I may so put it. 
The learned advocates appearing for the 
petitioners would have held that the 
birth and death of the conspiracy are 
simultaneous or at any rate so closely 
does one follow the other that there is 
no appreciable period of time between 
the two. 

It seems to me that any such argu- 
ment is based upon entirely a wrong in- 
terj^retation of what the section means. 
The section cannot be used in aid of the 
defence where it is said that a criminal 
conspiracy was inexistence for a certain^ 
period of time. It is true that a merel 
agreement may bring the conspirocy in- 
to existence but nowhere it is said in 
the Code that after that the offence no 
longer exists. It seems to me that it is 
only reasonable to hold that criminal 
conspiracy may come into existence, 
and may persist and will persist so long 
as the persons constituting the conspi- 
racy remain in agreement and so long as 
they are acting in accord, in furtherance 
of the objects for which they entered 
into the agreement. Therefore in my 
opinion, the question whether this par- 
ticular conspiracy was in existence or 
not at the time when the Dangerous 
Drugs Act came into operation in 1931 
is solely a question of fact. No doubt 
in the course of the years some of the 
original conspirators fell out and others 
came in: some of the persons who en- 
tered into agreement to traffic in opium 
in the year 1930 might get tired of 
taking part in it, and some might have 
waxed fat on the illicit profits and 
thought it well to j-etire: others may 
have died and various new links in the 
chain I have described might have been 
forged by other persons coming in and 
taking the place of the others who fell 
out, or the large links, as I have called 
them, in the chain may have become 
more extensive, or some of them may 
have shrunk but in effect the conspiracy 
went on, beginning in 1920 and lasting 
up to the year 1930. There is a definite 
finding upon that point on the part of 
the Magistrate who tried the case. At 
p. 52 of the printed judgment he says : 
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From a thorough consideration of all evi- 
dence, oral, documentary, and circumstantial, 
produced by the prosecution as enumerated 
above at length, I hold without hestitation that 
the main issues have been definitely established 
e. g. (1) The existence of a conspira':'y to smuggle 
opium and cocaine between Korthern and Cen- 
tral India at one and Burma ports and ports in 
the Far East at the other, Calcutta being the 
centre of the great secret trade ; (2) that the 
accused persons in general are parlies to the 
above conspiracy. Then he proceeds to consider 
the case of each of the accused persons.** 

The learned Additional Sessions Judge 
touching the matter as regards the dura- 
tion of the conspiracy at p. 8 of the 
print says : If Exs. 87/8, 106, 88/9, 
87/47, 105/5, 10‘2/24 C are significant of 
smuggling transactions at all, they are 
evidence that tlio conspiracy was still 
in existence till 30th August 1931 and 
31sb July 1921 

“ Perhaps it would be more correct if those 
dates are leversed but it is quite clear from 
those dates that the learned Judge was of 
opinion that the conspiracy was in existence in 
the month of August 1981. Then he says : It 
is the Crown case that these transactions were 
the concluding parts of the general conspiracy. 
The law applying to the general conspiracy must 
be that law which is in existence on its last day, 
which was the day on which the charge was 
framed. Then ho proceeds to say; It was argued 
for the Crown that S. 41, Dangerous Drugs x\ct, 
also covered the matter.’* 

I regret that I am unable to agree 
with what the learned Judge says as 
regards the applicability of S. 41. In 
my opinion it has no application to the 
present case at all. The importance of 
those passages in the judgment to which 
I have just referred is that there is a 
definite finding that the conspiracy, that 
is to say, the unlawful agreement was 
still in existence in the year 1931, and 
findings of both the Courts indicate in 
my opinion, that this illegal conspiracy, 
that is to say, this vast organisation 
having unlawful objects had been func- 
tioning continuously from some date 
even anterior to the year 1920. Both 
the Coui ts have dealt with the matter 
upon the footing that the conspiracy was 
in existence and that the agreement was 
in operation continuously between the 
years 1920 and 1931. Both the Courts 
having formed that opinion, proceeded 
to satisfy themselves as to how many or 
which of the accused persons were mem- 
bers of that conspiracy. The learned 
Magistrate, it is to be observed, said (at 
p. 62 of the printed judgment) : 

“ It was represented by the learned counsel 
for defence that as the period of the charge has 


been taken to commence from 1920, no evidence 
has been given to show that the conspiracy was 
hatched in that year, nor has any evidence been 
given as to when, where and what agreement 
was made between the parties to the conspiracy 
from one end of the chain to the other, or when 
each individual conspirator joined the conspiracy. 
The evidence however is definite that the cons- 
piracy existed from long before 1920 and a par- 
ticular period was taken for this case for con- 
fining the evidence to that period. The agree- 
ment in the present case can be easily and very 
strongly inferred from the oral, documentary 
and circumstantial evidence which raise the 
strongest presumptions of the existence of a 
common concerted plan among the accused per- 
sons to carry out their unlawful design.” 

It was argued before us that there 
was a mis joinder in this case, in that 
all the forty-six persons ought not to 
have been tried together on one and the 
same charge. That would have been a 
more satisfactory course from some 
points of view, but the Crown chose to 
think and no doubt rightly, as the case 
was presented to the advisers of the 
Crown, that it was better to charge all 
these persons as being parties to one 
conspiracy. The Crown took the risk of 
being able to establish that charge, and| 
in the opinion of the two Courts below, 
they succeeded in doing so. The matter 
comes before us in this position: that 
there is a finding that there did exist a 
general conspiracy, and that is a finding 
which cannot be challenged before us. 
Therefore we have to decide this matter 
upon the footing that there was a cons- 
piracy from the year 1920 until late in 
in the year 1931, and that the twenty- 
six persons who have come before this 
Court were parties to this conspiracy. 

When one realizes that position it 
seems quite clear that in order to deal 
with these twenty-six persons on the 
footing that they had contravened not 
only the provisions of the Opium Act 
but the provisions of the Dangerous 
Drugs Act, we may recall for what it U 
wmrth, that some of these persons conti- 
nued in their nefarious acts even when 
they wore on bail. The findings of the 
Court below are entirely destructive ol 
any argument which is based upon the 
suggestion that there were no overt acts 
after the Dangerous Drugs Act came 
into force, because the findings indicate 
that the conspiracy was extant at the 
time and these persons were still ir 
agreement, and either acting in accord, 
ance with that agreement, or ready tc 
act when occasion arose. On the viev 
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that there was this conspiracy there is 
nothing in the argument that there was 
any misjoinder and that the trial was 
bad, because so many persons were tried 
jointly. They were all alleged to be 
members of a criminal conspiracy, and 
they have been found to be members of 
a criminal conspiracy. What I have 
said disposes of third point put forward 
on behalf of the defence and inferen- 
tially it disposes of the fourth point. 

The fourth point was that it was not 
competent to the Crown to include in 
the charge any reference to the Dange- 
rous Drugs Act, 1930, i. e., it was not 
right to charge any of the persons, with 
a contravention of the Dangerous Drugs 
Act, and none of them should be punish- 
ed with the punishment provided for in 
the relevant sections of the Dangerous 
Drugs Act, and that therefore the maxi- 
mum penalty which could have been 
imposed, was not two years but one 
year’s rigorous imprisonment. That be- 
ing the position the majority of the 
sentences imposed were illegal. There 
was a further argument that if the Dan- 
gerous Drugs Act, 1930, be ruled out 
altogether, as the defence contended, 
then it was not competent either to the 
appellate Court below or to this Court, 
or to any other Court to require security 
to be furnished in the manner ordered 
by the learned Additional Sessions 
Judge of Alipore. This argument has 
no substance in it, and fails completely, 
one comes to the conclusion, as we have 
for the reasons which I have already 
given, that it was quite in order and 
lawful for these persons to be charged 
with being members of a conspiracy 
which was punishable not only by read- 
ing S. 120-B with cerain sections of the 
Opium Act, but also by reading S. 120-B 
I. P. C., with certain sections of the 
Dangerous Drugs Act, 1930. Upon the 
view that the Dangerous Drugs Act, 
1930, does have application to the cir- 
cumstances of this case, it follows that 
the order made by the learned Addi- 
tional Sessions Judge with regard to the 
giving of security was a valid order. 

1 have now dealt with the four main 
points which were relied upon directly 
or indirectly by all the petitioners be- 
fore us. As already explained some of 
the Advocates appearing pressed some 
or all of these points made quite clear 
to us that the latter associated them- 
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selves with the arguments of the former 
and relied upon these points as being of 
vital importance to their respective 
clients. I now come to the point which 
is taken on behalf of certain of the ac. 
cused, namely, the petitioners Abdul 
Eahaman in E. 951, Fazaldin in 952, 
Fazaldin described as the brother of 
Golam Jelani in 968, Din Mohamed in 
959, Ohunu Mia, Hafizar Eahman and 
Mokleswar Eahaman in 960, Amirud- 
din in 962 and lastly Ali Azam Pundit 
in 965. This point amounted in effect 
to a plea under the principle of English 
Criminal Jurisprudence of autrefois con- 
vict or in one or two instances autrefois 
acquit. This plea was, it was urged, 
available to these convicted persons res- 
pectively by reason of the provisions of 
S. 403, Criminal P. C. The point was 
argued very fully and very forcibly by 
four of the learned Advocates appearing 
for the persons whose name I have just 
mentioned, namely, by Mr. N. K. Basu 
on behalf of Abdul Eahaman, by Mr. 
A. K. Fazlul Huq on behalf of Fazal- 
din and Amiruddin and Ali Azam Pan- 
dit, by Mr. Talukdar on behalf of Fazal- 
din of Amposta the petitioner in E. 952, 
and further by Mr. Daud on behalf of 
Din Mohamed, Chunu Mia and Hafizar 
Eahaman. The arguments put forward 
by the four learned Advocates I have 
mentioned, follow the same lines. 

Mr. Talukdar however in arguing the 
case of Fazaldin of Amposta, called our 
attention to certain chronological facts, 
Mr. Talukdar pointed out that the first 
statement made by the witness Eokun- 
ali was made on 15th June 1930, and 
that at or about the same time certain 
accounts which are said to bear upon 
the conspiracy, were in the hands of the 
police. The second statement made by 
Eokunali was on 19th July 1930, on 
that occasion also other accounts came 
into the possession of the police, and 
thereupon the house of Fazaldin wdio 
was also described as Fazlu, was raided. 
In December 1930, the third set of ac- 
counts came into the hands of the 
police. These accounts constitute the 
first set of accounts which, according to 
the arguments put forward by Mr. N. K. 
Basu on behalf of Abdul Eahaman, were 
not properly proved in evidence at the 
trial and ought not to have been taken 
into consideration. Mr. Talukdar how- 
ever put these dates before the Court 
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for the purpose of founding his argu- 
ment that in December 1930, the police 
were or ought to have been in a position 
to charge Fazldin with an oflEence very 
•similar if not entirely identical with 
the offence with which he stood charged 
in the present proceedings, and that 
therefore the fact that he was convicted 
of certain offence under the Opium Act 
by the Chief Presidency Magistrate of 
‘Calcutta on 3rd December 1930, ought 
to operate in such as way as to enable 
Fazaldin to rely on the plea of autrefois 
convict as provided for in S. 403, Crimi- 
nal P. C. 

It is to be observed however that the 
third statement which was made by 
Eekunali and which seems to have been 
much more detailed and much more 
comprehensive than either of the pre- 
vious ones, was made in April 1931 and 
we must take it that it was only after 
the third statement came before the 
authorities that it was decided that 
there was sufficient material to justify 
a wholesale prosecution of the kind, 
which was ultimately commenced on 
5th October 1931. The question of the 
applicability of S. 403, Criminal P. C., 
•to the accused persons whose names I 
have enumerated, is one by no means 
free from difficulty, and we have given 
to it our most anxious and careful consi- 
deration. The arguments put forward 
and so well put forward by the four 
advocates whose names I have given, 
were undoubtedly impressive, and at 
first sight it had appeared that the 
clients of those four learned advocates 
might be entitled to be let out of these 
proceedings by reason of their previous 
convictions, or in one or two instances 
by reason of their previous acquittals 
on charges made against them in con- 
nexion with trafficking in opium or raw 
cocaine. 

It is to be borne in mind however 
that the principle that no one ought to 
he put in jeopardy twice for the same 
offence (which is of course an agelong 
principle of the Common Law in Eng- 
land) has so far as this country is con- 
cerned, been laid down in the precise 
provisions of S. 403, Criminal P. C. No 
doubt the legislature did intend to 
embody in that section as far as possible 
that fundamental principle of English 
•criminal jurisprudence, but it has to be 
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borne in mind that the provisions of 
statutory enactments must always and 
necessarily be somewhat less elastic 
than those to be gathered from the 
Common Law which in effect, at this 
time of day is enshrined in judgments in 
decided cases. We have to administer 
and to apply as accurately as lies in our 
power, the precise words of the relevant 
statutory enactments. Therefore it is 
essential for our present purpose to see 
and understand the precise language of 
the section under consideration. S. 403, 
sub-S. (i). Criminal P. C., reads as 
follows: 

“A person who has once been tried by a Court 
of competent jurisdiction for an offence and 
convicted or acquitted of such offence shall, 
while such conviction or acquittal remains in 
force, not be liable to be tried again for the 
same offence, nor on the same facts for any other 
offence for which a different charge from the one 
made against him might have been made under 
S. 236, or for which he might have been con- 
victed under S. 237.” 

Sub-S. (2) says: 

“A person acquitted or convicted of any 
offence may be afterwards tried for any distinct 
offence for which a separate charge might have 
been made against him on the former trial under 
S. 235, sub-S. (1).” 

And sub-8. (3) says: 

“A person convicted of any offence constituted 
by any act causing consequences which, together 
with such act, constituted a different offence 
from that of which he was convicted, may be 
afterwards tried for such last mentioned offence, 
if the consequences had not happened, or were 
not known to the Court to have happened at the 
time when he was convicted.’* 

For our present purpose I no not think 
it necessary to do more than to em- 
phasize the precise words of sub-S. (l); 
and the effect of that sub-section comes 
to this : that a person who has ouce 
been tried for an offence and either 
convicted of it or acquitted of it, shall 
not be tried again either for the same 
offence or for any other offence based on 
the same set of facts. 

Mr. Talukdar referred us to a number 
of authorities, but in a matter of this 
kind previous decisions are^ on the 
whole, of very little assistance, because 
in every case where this plea is raised 
the necessary answer must depend al- 
most entirely upon the facts of each 
particular case. Amongst the authorities 
cited by Mr. Talukdar was the case of 
1926 Cal. 450 (l). In that case the peti- 
tion ers had on one occasion been tried 
1, Cheragali Bepari v. Satis Chandra Ghose, 

1926 Cal 460=87 I C 847=26 Cr L J 1023. 


Abdul Rahman v. Emperor (Costello, J.) 



328 Calcutta Abdul Eahmaisi v, Empeeor (Coatello, J.) 193& 


under S, 193, I. P. 0., and after a care- 
ful and exhaustive examination of the 
whole evidence were acquitted. Sub- 
sequently they were put on their trial 
under Ss. 467 and 471 read with 
3. 120 B. I. P. C. As an outcome of 
these proceedings the matter came be- 
:ore this Court, where it was held by 
3uhrawardy, J., and Mukherji, J., that 
nasmuch as the facts on which the 
5omplaint had been founded, were in- 
leparable from those upon which the 
previous case was proceeded with, the 
proceedings should be quashed. It 
ippears from the judgment that the 
earned Judge came to the conclusion 
ihat the facts of the case with which 
ihey were then concerned, were wholly 
nseparable from the facts on which the 
)revious case had proceeded. We do 
lot in any way dissent from the prin- 
ciples which were applied in that case, 
md in so far as that case is of any 
.ssistance for our present purpose, it 
eems to apply against rather than for 
he contention put forward by Mr. Taluk- 
[ar, because as far as we can see it is 
mpossible to say that the facts of the' 
iresent case are inseparable from those 
if the case previously brought against 
Jr. Taludar’s client. It is necessary I 
hink that I should state what were the 
barges previously made against those 
if the petitioners who are seeking to 
0 rely upon the protection afforded by 
). 403, Criminal P. C. 

Abdul Kahman, Din Maharnmad and 
^miruddin were prosecuted at Delhi on 
Ith January 1932 on charges under 
5. 120 B read with S. 9, Opium Act, as 
.mended by the Punjab Act 3 of 1925, 
n respect of the export of five consign- 
nents of opium from Delhi and one 
consignment from Rajputana between 
he months of January and July 1930; 
hey were also charged with S. 9, 
)pium Act, read with S. 109, I. P. 0., in 
•espect of possession of 4 rnds. and 
25-1/2 seers of opium which was con- 
veyed by or was, at any rate, in the 
possession of a man named Mathews on 
26th July 1930. Mathews was a wit- 
ness in the present case, and it is said 
)hat he was one of the agents employed 
or the purposes of conveying opium 
rom Delhi to Calcutta and possibly 
between other places. With regard to 
ihese charges against Abdul Eaharaan, 
Din Maharnmad and Amiruddin, it is to 


be observed that they were limited to* 
certain definite operations which took 
place during certain period. The same^ 
man Amiruddin was again charged with 
Din Maharnmad on 19th February 1929* 
with being in possession of a quantity 
of cocaine, charash and opium on 20thi 
November 1928 contrary to the provi- 
sions of S 9, Opium Act, and S. 46,. 
Bengal Excise Act, and also with con- 
spiracy to possess that quantity of 
drugs between 1st November 1928 and 
20th November 1928 in Calcutta, Botb 
charges related to one and the same-, 
discovery of drugs. 

Fazaldin of Amposta (Mr. Taludar’s- 
client) was charged jointly with Ali 
Azam Pundit, one of Mr. Huq’s clients- 
on 3rd December 1930, before the Chief 
Presidency Magistrate, Calcutta, with an 
offence under S. 9, Opium Act, for hav- 
ing possession of 9 seers of opium on 
11th August 1930 and under S. 46, Ben- 
gal Excise Act, in respect of a quantity 
of cocaine. They were convicted only 
in respect of the opium, under S. 9, 
Opium Act, and also for conspiracy to^ 
possess opium under S. 120-B, I. P. C.> 
read with S. 9, Opium Act. There had 
been a charge laid against them under 
S 120-B, I. P. 0., read with S. 9, Opium 
Act and S. 46, Bengal Excise Act, that 
is to say, conspiracy to possess opium 
between 27bh May 1929, on 11th August 
1930. Choonnoo Mia and Hafizar Raha- 
man, two of Mr. Daud’a clients werer 
charged in the year 1931 before the^ 
Police Magistrate at Alipore with 
charges under S. 9, Opium Act, in res- 
pect of possession of 29 1/2 seers of 
opium on 18th March 1931 at Ohoonnoo’s 
house at Kidderppre. Choonnoo was 
convicted but Hafizar Eahaman ac- 
quitted. They were also charged under 
S. 120-B read with S. 9, that is to say, 
with conspiracy to possess a quantity 
of opium. Fazldin (described as brother 
of Golam Jelani deceased) another 
client of Mr. Huq, was charged on 17th 
December 1925, before the Chief Presi- 
dency Magistrate of Calcutta under 
S. 9, Opium Act, in respect of the posses- 
sion of 35 seers of opium and also under 
S. 46, Bengal Excise Act, in respect of 
the possession of 37 ounces of cocaine 
which was found in the house of Golam 
Jelani who was convicted on his own^ 
plea of guilty, and Fazldin was dis- 
charged Xinder S. 263, Criminal P. C, 
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It is of course the fact that all these 
charges which I have enumerated, were 
charges in respect of illicit dealings 
in drugs and in most of the cases there 
was a charge of conspiracy extending 
over short period of time and those 
periods of time were part of the period 
of time set forth in the charge oi the 
present proceedings. It was therefore 
argued on behalf of Abdul Raharnan 
Amiruddin Pazldin Choonnoo Mia, Hafi- 
zur Eahaman, Fazldin and Ali Azam 
Pundit, that they had no previous occa- 
sions been convicted or acquitted, as 
the case might be, of conspiring with one 
or another of the persons who are now 
said to be parties to the larger and main 
conpiracy and have been invited to 
take the view that it was not open to 
the Crown to pick out two or three or 
more conspirators from a larger body of 
conspirators and charge them with 
offences which for all practical purposes 
were merely overt acts or as Mr. Camel 
very happily put it manifestations of the 
existence of the widespread conspiracy! 
that argument has a great deal of force 
in it. 

Nevertheless when one applies the 
criterion laid down-by the precise words 
in S. 403 itself, it does not seeem to us 
possible to say that any of these persons 
had on any previous occasion, either 
been charged with the same offence with 
which they are now charged or that 
they are now being charged with an 
offience founded on facts which are the 
same as those upon which the previous 
charges were founded. Having regard 
to a fact which Mr Talukdar brought to 
our attention which is a decisive and 
dominating factor in the case, namely 
that the third statement of Rokunali 
was not in existence at the time when 
any of the previous charges were made 
can it be rightly said that at the time 
when the previous charges were made, 
the Crown was in a position to have 
made a charge against these persons 
identical with or even similar to the 
charge which was made in the present 
proceedings. In none of the previous 
cases was there any question of export- 
ing opium out of India or importing 
cocaine into India, and it is crystal 
clear, in my opinion that the gravamen 
of the present charge was the inter- 
national trafficking of opium and cocaine. 

I have endeavoured to describe the 
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nature of the vast conspiracy which at 
the trial, was proved to have existed. 
It is abundantly clear that the prime 
object of that conspiracy was to send 
opium out of India and to bring cocaine- 
into India. If it were possible to con- 
ceive of an unlawful organazation hav- 
ing the formal constitution of a limited 
liability company with a proper memo- 
randum of association and articles of 
association no doubt in this case in tho' 
memorandum of association we should 
have found set out as two of the main, 
objects for which the company was for- 
med: one the exportation of the opiums 
and secondly the importation of cocaine. 
In these circumstances after giving the 
matter our very careful and anxious- 
consideration we feel that we should 
not be justified in saying that the pre- 
vious convictions to which I have refer- 
red in detail afford any protection to the 
persons relying on them by reason of 
the provisions of S. 403, Criminal P. C. 

The learned Magistrate at the trial! 
considered this point fully and carefully 
and the learned Sessions Judge has also 
given it his serious and careful atten-^ 
tion. At page 6 of the print of his 
judgment he says 

I shall now discuss the other law points- 
upon which the defence relies. The first of these- 
was the claim by some of the appellants that 
their previous trial and conviction before a.. 
Court at Delhi before the Chief Presidency 
Magi^'trate and the Police Magistrate here have- 
attracted the protection afforded by S. 403, Cri- 
minal P. G Under the Evidence Act the burden 
oi proving that claim rests upon the persons who- 
will thereby profit. A perusal of the section- 
shows that its intention is to protect any man- 
fr>m being tried twice on the same facts whether 
those facts would have justified a graver charge 
or a different one from that upon which he was. 
tried or not.” 

Then he gives an example and con- 
tinues: 

” The test is therefore whether the facts are- 
the same or not whether an ordinary inteligent 
man using ordinary common sense which I take 
to be the measuie of the legislature would on 
reading both charges infer that the facts were 
the same. If the matters common in both 
charges and pleaded in the second can be sub- 
tracted from the first without altering the sub- 
stantial identity of it, it becomes obvious that 
they are not the same and S. 403 will not be at- 
tracted. We find here that the points of simi- 
larity between the two trials are much more 
apparent than real. Some of the individuals are 
the same, the offences laid are the same, but the 
conspiracies are different, the confederations are 
different and the times do not coincide.” 

Later on he says: 
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“ The section (S. 40B) means what it says 
which is that a man is not to be put on his trial 
t‘wice on the same facts even though they would 
jusitfy other charges under other Acts or sections 
•or interpretations.” 

At the end he says: 

‘‘ It prevents a man from being tried in Delhi 
and in Calcutta for the same conspiracy. But 
it does not save him from trial in either place 
for a conspiracy in either place unless he can 
prove that it was the same conspiracy.” 

There are definite findings of facts in 
this case that it was a different conspi- 
racy, and those findings are not matters 
behind which we can go, and we must 
therefore accept the position that this 
was a different conspiracy at any time, 
in the sense of having an organisation 
and objects different from those charged 
in the previous case. We therefore hold 
jtfaat S 403, Criminal P, C., has no ap- 
plication to the present proceedings. 
The sixth point which has been put be- 
fore us has reference to the admission of 
certain items of evidence namely, the 
accounts of Fazldin, which I have al- 
ready mentioned and those of Amirud- 
•din. Mr. N. K. Basu said that these 
accounts were not proved to be Fazl- 
din's accounts or Amiruddin's accounts 
at all, and that from the mode in which 
they were presented to Court, they were 
not admissible in law. 

These accounts have been discussed by 
•the learned Sessions Judge at some 
length at p. 7 of the print of his judg- 
ment. He says : 

“The next law point taken by the defence 
was the admissibility of the accounts, the plea 
being that they do not conform to the Evidence 
Act. The crux of S. 10 is whether there is rea- 
sonable ground to believe that two or more per- 
sons have conspired together. There can be no 
doubt that the belief was reasonable. In other 
words the learned Judge says that there was a 
good ground for satisfying that there was con- 
spiracy and therefore the accounts might bo 
used as evidence against persons other than the 
conspirators who actually made the accounts or 
kept the account. The second impeachment was 
that the accounts were inadmissible and un- 
reliable because they were not drawn up in the 
ordinary course of business, nor were they in 
regular form. The learned Judge says : If 
I say so there is here betrayed a certain casuis- 
try. The ordinary course of business means 
the habit of any business at all not merely of 
any honest business whether the irregularity of 
the entries is such as to destroy their reliability 
is a question of fact, but it was certainly never 
the intention of the legislature to rule that only 
-accounts kept in a certain form are admissible. 
These particular accounts are drawn out to aid 
smugglers in breaking the law, and in disposing 
•of the proceeds thereof, they were never to be 
the basis of a civil suit, The facts to which 
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they related were a matter of common know- 
ledge when only dates and sums were really ne- 
cessary to keep on record to explain a certain 
balance to a partner, or an agent, or to a Selish. 
If they conveyed these facts to the parties, it 
was sufficient for their purpose and if it was 
sufficient for that, it is sufficient to infer their 
purpose from it.” 

In other words the learned Judge 
seems to have come to the conclusion 
that these accounts were kept by some 
of the conspirators for the purpose of 
recording transactions in which others 
of the conspirators were concerned. The 
accounts were used for the purpose of 
linking up one or other of the conspira- 
tors as parties to the general conspiracy. 
The question of the value as evidence of 
these accounts really seems to resolve 
itself into a question of fact. It is 
quite impossible for us to say that the 
accounts ought to have been excluded 
without undertaking a lengthy and de- 
tailed examination of the great deal of 
the evidence given in the course of the 
trial. We are of opinion that we must 
accept the learned Judge s view with 
regard to the accounts to all intents and 
purposes, as a finding of fact. 

The same observation applies with re- 
gard to the argument very fully put for- 
ward by Mr. Camel. Counsel on behalf 
of Abdul Majid in R. 956, Mr. Camel, 
referred us in detail to the items of evi- 
dence set forth by the learned Addi- 
tional Sessions Judge as being sufficient 
in his opinion to sustain the conviction 
of that particular accused. Mr. Camel 
argued that the conviction had been up- 
held by the appellate Court below upon 
a consideration of evidence which was 
inadmissible and ought not to have been 
received in evidence at all and which in 
any event was nob reliable. As regards 
one of the findings of the learned Addi- 
tional Sessions Judge, Mr, Camel said 
that that was based on no evidence 
whatever. We can only say with re- 
gard to Mr. Camel’s argument .... and 
with regard to all the other arguments 

put forward on questions of 

fact, that as these are proceedings in 
revision we have not thought it right 
any challenge to the findings of facts of 
the two Courts below. It is clear to 
us that the learned Magistrate who 
tried this case fulfilled his task in a 
very able and conscientious and careful 
manner. A tribute to him was paid by 
the learned Sessions Judge who heard 
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the case on appeal* The learned Judge 
^aid : 

“ He (i. e., Mr. Ghose) has conducted a trial 
of great size and difficulty very competently and 
fairly and written a judgment which had placed 
all material matters before me in an admirable 
way, fittingly bringing his 18 months work to a 
close.’* 

We have read the judgment of Mr. 
Ghose, and we are therefore in a posi- 
tion to endorse what the learned Ses- 
sions Judge has said with regard to 
it, at all events to the extent of forming 
the opinion that the learned Magistrate 
at the trial did consider with great care 
the case of every single one of the ac- 
cused persons, in order to ascertain whe- 
ther or not they and which of them 
were members of the conspiracy which 
was the basis of the charge. Equally 
too the learned Sessions Judge adopted 
the very proper and right course of tak- 
ing the case of each of the accused se- 
parately in order to ascertain whether 
the conviction of the 32 persons who 
were convicted by the Magistrate should 
be maintained or not. The learned 
Judge considered the case of each of 
the accused in the same order as that 
in which it was considered by the trial 
Magistrate and in the result as I stated 
at the outset the learned Sessions Judge 
came to the conclusion that he ought to 
set aside the conviction of seven out of 
the 37 persons who had been convicted 
by the Magistrate. 

In our opinion after examining that 
part of the judgment of the learned Ad- 
ditional Sessions Judge which deals 
with the individuals cases, there was 
evidence on which the appellate Court 
below could come to the decision at 
w^hich he is in fact arrived. It is not 
open to the petitioners in these revi- 
sional proceedings to ask us to estimate 
whether that evidence was sufficient or 
not. So far as the facts are concerned 
we must accept the findings of the Court 
below. 

There is one point I ought to refer to 
in connexion with the conclusion of the 
learned Judge and it is this : Mr. N. K. 
Basu on behalf of Abdul Eahaman, com- 
plained that the learned Additional Ses- 
sions Judge upheld the conviction of 
that particular accused upon the basis 
of the oral evidence given against him 
by the first three of the prosecution 
uitnesses. Mr. N. K. Basu voiced his 
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grievance in no uncertain terms, because 
he said that he personally had been 
misled by an observation which fell 
from the learned Sessions Judge to the 
effect that he need not perhaps rely 
upon the evidence of the second and the 
third of the prosecution witnesses upon 
which Mr. Basu who was appearing for 
that particular appellant formed the 
opinion that it was unnecessary for him 
to address the learned Judge upon the 
matter of evidence given by those wit- 
nesses. It is impossible for us of course 
in the absence of further testimony on a 
point of this character to come to any 
conclusion as to how far the petitioner 
Abdul Rahaman might have been pre- 
judiced by reason of the incident com- 
plained of by Mr. N. K. Basu. It seems 
to us that the learned Advocate must 
either have misunderstood what the 
learned Additional Sessions Judge said 
or attached greater importance to 
what he said than the occasion war- 
ranted. It may well be that any obser- 
vation made by the learned Additional 
Sessions Judge with regard to the evi- 
dence of these two particular witnesses 
might have meant nothing or very little 
more than that the learned Advocate need 
not trouble to stress the nature or qua- 
lity of the evidence given by these wit- 
nesses because they were in a sense ac- 
complices and it may be well that the 
learned Sessions Judge might have only 
meant to indicate that he did not pro- 
pose to rely upon those two witnesses 
save in so far as they were corroborated 
by other testimony or possibly save in 
so far as they were corroborated by the 
testimony given by the first witnesses. 
In order that Mr. Basil’s client should 
have the satisfaction of knowing that 
the incident has not really prejudiced 
him we have looked into some of the 
other evidence against him, and we are 
quite satisfied that his conviction was 
warranted. 

There is one more topic with which I 
desire to deal. The learned Additional 
Sessions Judge at the end of his judg- 
ment thought it right to animadvert on 
what he considered to be the inadeqaacy 
of the penalties provided under the ex- 
isting law for offences in connexion 
with trafficking in dangerous drugs. The 
learned Additional Sessions Judge at 
page 23 of the print of the judgment 
says : 


Abdul Bahman v. Empeeok (Costello, J.) 



332 Calcutta 

“The very lucrative nature of the trade raises 
up for it allies everywhere, and it is not incon- 
ceivable that in the world financial stringency 
which now exists the less enlightened Govern- 
ments within and without India might wink at 
a trade from which a great deal of indirect re- 
venue is brought into account while their own 
nationals are not much affected by the results/* 

Then he says : 

“The* alternative seems to be to attack the 
trade itself on the lines of decreasing the profits 
and increasing its dangers and that entails a 
full dress campaign of adequate detection and 
adequate sentences.” 

At present even when prosecutions are 
made, and convictions are the result the 
maximum punishment is out of all pro- 
portion. In the * Talma” case cocaine 
to the value of £7,500 was seized, bub 
no one was caught. If any one had been 
convicted the sentence would have only 
amounted at most to two years and a 
fine of acouple of thousand rupees which 
compared to the sums noted in these 
exhibits is merely ridiculous. Two years 
would keep an individual smuggler out 
of business for that time but the fear of 
the fine would not persuade a single gang 
to suspend even one operation. When 
this case was being opened before us we 
made some comments ou the gravity of 
the offences with which these persons 
were charged. The wholesale trafficking 
in drugs on the scale which seems to 
have taken place through the operations 
of the unlawful conspiracy of which 
these persons have been found to be the 
members, is not only a fraud on the re- 
venue but is something far more pernici- 
ous having regard to the physical and 
mental effects which accrue from the 
use of these dangerous drugs I am not 
at all sure that I should not be right in 
saying that any person, who habitually 
supplies drugs of this character for the 
use of other persons is almost as blame- 
worthy as if he had committed murder. 
We entirely agree with the comments 
made by the learned Additional Ses- 
sions Judge with regard to the inade- 
qiiacy of the penalties provided for both 
under the Opium Act 1878, and the Dan- 
gerous Drugs Act 1930. 

It seems manifest on the face of it 
that the sentence of two years rigorous 
imprisonment imposed upon the per- 
80 U 8 found guilty is likely to exert only 
a very slight if any deterrent effect. I 
have given the reasons why in our 
opinion the learned Additional Ses- 
sions Judge was competent to super- 
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impose and was justified in imposing 
the requirements with regard to the 
giving of security. We feel however 
that in some of these cases the 
the amount of security required ought 
to be increased, sub S. (4), S. 18, Danger- 
ous Drugs Act provides that an order 
under this section may be made by an 
appellate Court or by the High Court 
when exercising its powers of revision. 
We have accordingly power to order any 
of these petitioners to execute a bond 
for such sums as we think might in order 
to bring about as far as possible that 
they shall abstain from the commission 
of offences punishable under Ss. 10, 12, 
13 and 14 of the Act, for a period of not 
exceeding two years. A point was raised 
that the accused in this case had been 
sentenced not under the section of the 
Opium Act of 1878 nor under the section 
of the Dangerous Drugs Act, but because 
this was a charge of conspiracy they 
were really sentenced under the pro- 
visions of S. 120 B. I. P. C. itself. But 
when one looks at that section one finds, 
that no definite penalty is there provi- 
ded and that in order to ascertain what 
the penalty in any particular case 
should be one has also to look at S. 109, 
I. P. C. and then to look at the relevant 
sections of the Opium Act and to those 
of the Dangerous Drugs Act. In these 
circumstances I think it would be un- 
reasonable to hold that these persona 
have not been sentenced under the Dan- 
gerous Drugs Act. In that view of the 
matter S. 18, Dangerous Drugs Act, is 
applicable. We propose to mark our 
sense of the gravity of the offence 
of which these persons have now 
been found guilty and our approval 
of the course adopted by the learned 
Additional Sessions Judge and at 
the same time to endeavour to do 
something more to put a stop bo this 
trafficking in drugs by varying the re- 
quirements with regard to the giving of 
security in an upward direction. With 
regard to Abdul Rahman, the petitioner 
in R. 951, we think that he must bo 
ordered to execute a bond for Rupees 
10,000 with four different sureties. As 
regards Fazldin in 952 the amount 
should be increased from Rs. 5,000 to 
Rs. 8,000. In the case of Abdul Karim 
the petitioner in R. 955 the amount 
should be increased to Rs. 6,000; in the^ 
case of Abdul Majid the petitioner ia 
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E. 966 the amount should be increased 
to R. 1,000. In the case of Ibrahim 
Sadaghar, the petitioner in R. 957, the 
amount should be increased from Rupees 
3,( 00 to Bs. 5,000. In the case of Moti- 
yar Rahman the petitioner in in R. 961 
the amount should be increased from 
Es. 5C0 to Es. 1,000. In the case of 
Saleh Ahmed, the petitioner in R. 963, 
the amount should be increased from 
Rs. 500 to Es. 1,000 so also in the case 
of Abdul Rashid the petitioner in Rule 
964 and Ali Azzam Pandit the peti- 
tioner in R. 955 and lastly in the case 
of Yakubali, the petitioner in R. 972 we, 
increase the amount from Rs. 500 to 
Rs. 1,000. We desire to say that we 
are much obliged to the learned Advo- 
cates who appeared for the petitioners 
in these cases for the able and clear way 
in which all the points were put before 
ns; they have been of very great assis- 
tance to us; we are also much indebted 
ijo the learned Advocate General and 
Rai Bahadur Banerjee for the arguments 
they have put forward on behalf of the 
Crown. We have derived much assis- 
iiance from the learned Advocates and 
•the matter has been put before us in the 
way which has enabled us to deal with 
it expeditiously and I hope, satisfac- 
torily. The result is that all these 
rules are discharged and that the order 
of the learned Additional Sessions Judge 
at Alipore with regard to the giving of 
security will be varied in the way we 
have indicated. The petitioners must 
surrender to their bail and serve out the 
sentence imposed upon them respec- 
tively. Er. 953 and 973 were struck 
out at the beginning of the hearing as 
the petitioners are dead. 

M. C. Ghose, J.— I agree. 

K.S. Order accordingly. 
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Nasim Ali and Khundkar, JJ. 

J ateendra Chandra Bandopadhyay and 
others — Appellants. 

V. 

Bebateemohan Das and others — Respon- 
dents. 

Appeal No. 251 of 1932, Decided on 
10th July 1934, from original order of 
Fifth Sub-Judge, Dacca, D/- 14th May 
1932. 

(a) Limitation Act (1908), S. 15 — Ap- 
plication under O 21, R. 97 cannot be trea- 
ited as execution application. 

Section 16, Limitation Act, refers to a suit or 


an application for the execution of a decree. An 
application for delivery of possession by the auc- 
tion purchasers may be treated as an application 
in an execution proceeding, but it cannot be 
treated as an application for execution, 

[P 384 0 2] 

(b) Limitation Act (1908), S. 3 — Exemption 
cannot be claimed apart from the Limitation 
Act. 

Ill view of the provisions of S. 3, it is not per- 
missible to claim any exemption apart from 
what is contained in the Act. [P 335 C 1] 

(c) Limitation Act (1908) S. 9 and Art. 
180 — Application for delivery of possession 
by auction purchaser — Declaration obtained 
by another that auction purchaser had ob- 
tained no right — Declaration set aside on 
appeal — Auction purchaser is entitled to 
avail of fresh cause of action for subsequent 
application for delivery of possession — S. 9 
is not applicable -Civil P. C. (1908), O. 21, 
R. 97. 

The auction -purchaser had applied for deli- 
very of possession. In a suit for a declaration 
by another, it was declared that the auction- 
purchaser had obtained no right on the basis of 
the auction-purchase. This declaration was set 
aside on appeal whereupon the auction-purchaser 
again applied for delivery of possession. It was 
contended that it was barred by time. 

Held : that there was a cancellation of the 
cause of action for delivery of possession by the 
declaratory decree operating to suspend the 
rights of the auction-purchasers. Consequently 
they were entitled, on removal of the cancella- 
tion by the Court of appeal, to avail of a fresh 
cause of action, which arose by reason thereof. 

Held further : that assuming that the words 
‘to sue* in S. 9, Limitation Act, include an ap- 
^ plication for delivery of possession, the section 
contemplates cases where the cause of action 
continues to exist. It cannot apply to cases, 
where the cause of action is cancelled by reason 
of subsequent events ; 1920 Mad I ; 23 Cal 775, 
Bef. [P 335 C 1,2] 

(d) Limitation Act (1908), Sch. 1 — Cause 
of action should be dated from date when 
remedy is available to party. 

The language of Col. 3, Sch. 1, Lim. Act, 
should be so interpreted as to carry out the true 
intention of the legislature, that is to say, by 
dating the cause of action from a date when the 
remedy is available to the party. [P 335 C 2] 
Amarendranath Basil, Manmathanath 
Das Gupta and Apoorbachandra Muherji 
— for Appellants. 

Saratchandra Basak Bajendrachandra 
Guha and Gopaldas Chatter ji — for Res- 
pondents. 

Judgment. — The facts, which give 
rise to the present appeal, are as follows: 
One Rajchandra was the owner .of cer- 
tain properties. He executed a will on 
18th September 1888, by which he 
bequeathed his properties to his grand- 
sons, i. e., son’s sons, Eajendra and 
Jogendra. Rajchandra died on 28th 
November 1899, leaving Girish as his 
only son. On 29th October 1911 Girish 
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mortgaged the properties, which are the 
subject matter of the present litigation, 
to the respondents. The respondents 
obtained a mortgage decree on the basis 
of the said mortgage against Girish on 
3rd December 1917. On 2nd December 
1924, Ohandrakala, the wife of Girish, 
who was appointed executrix by the will 
of Eajchandra, obtained probate in com- 
mon form. Subsequently, the probate 
proceedings were contested and the pro- 
bate was ultimately issued to Chandra- 
kala on 25th May 1927. On 2nd Janu- 
ary 1925 Ohandrakala instituted a suit 
for a declaration that the mortgaged 
properties were not liable to be sold on 
the allegation that the mortgagor had 
no title to the property, that the pro- 
perty vested in her by virtue of the will 
and that she was in possession thereof 
as executrix to the estate of Eajchandra. 

The said suit was numbered and regis- 
tered as suit No. 1 of 1925 of the first 
Court of the Subordinate Judge at 
Dacca. A temporary injunction was 
issued by the Subordinate Judge, res- 
training the decree-holder from selling 
the mortgaged properties during the 
pendency of the suit. The said injunc- 
tion however was ultimately dissolved 
on the 1st December 1925. The mort- 
gaged properties were sold on 7th April 
1926, and purchased by the decree-hol- 
ders. On 10th May 1926, the sale was 
confirmed. On 23rd August 1926, the 
decree-holder purchasers applied for de- 
livery of possession. The auction-pur- 
chasers could not however get possession 
on account of the resistance offered by 
Ohandrakala at the time, when the nazir 
of the Court went to deliver possession. 
The application was thereafter dis- 
missed for default on 13th November 
1926. The suit instituted by Chandra- 
kala was decreed on 14th May 1928, and 
it was declared that Girish had no right 
to mortgage the properties in question 
and that the mortgage by Girish was 
infructuous and inoperative against 
those properties and the execution sale 
in execution of the decree was not bind- 
ing against the properties. It was also 
declared that the plaintiff’ as executrix 
had a right to the properties. An ap- 
peal was thereupon taken by the decree- 
holder, auction-purchasers, to this Court 
which was registered as First Appeal 
No. 352 of 1928. On 15th July 1931, 
this Court allowed the appeal and dis- 
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missed Chandrakala’s suit. On 8th Oc ” 
tober 1931, the auction-purchasers ap" 
plied to the Court for delivery of posses- 
sion. Thereupon the judgment-debtors 
took the objection that the application 
was barred by limitation. The learned 
Subordinate Judge overruled the objec- 
tion of the judgment-debtors and ordered 
delivery of possession. Hence the pre- 
sent appeal by the judgment-debtors. 

The only point for decision in this 
appeal is whether the application for 
delivery of possession is barred by limi- 
tation. Under S. 3, Lim. Act, subject 
to the provisions contained in Ss. 4 to 25 
of the said Act, an application made 
after the period of limitation prescribed 
therefor by the first schedule shall be 
dismissed, although limitation has not 
been pleaded. Under Art. 180, Sch. U 
Lim. Act, an application by a purchaser 
of immovable property at a sale in exe- 
cution of a decree for delivery of posses- 
sion is to be made within 3 years from 
the time when the sale becomes ab- 
solute. The present application by the 
auction-purchaser was admittedly made 
beyond three years from 10th May 1926, 
when the sale was confirmed. It was 
however contended by the learned advo- 
cate for the respondents that under S. 
15, Lim. Act, in view of the decree of 
the Subordinate Judge on 14th May 
1928, in the suit of Ohandrakala, the 
auction- purchasers were entitled to de- 
duct the period from 14th May 1928 to 
15th July 1931 in computing the period 
of limitation prescribed by Art. 180. 
S. 15, Lim. Act. however refers to a suit! 
or an application for the execution of a 
decree. The application for delivery of 
possession by the auction-purchasers 
may be treated as an application in an 
execution proceeding but it cannot be 
treated as an application for execution. 
S. 15, Lim. Act, therefore does not help 
the auction-purchasers in this case. 
S. 14, Lim, Act, also is not attracted in 
this case, inasmuch as the auction-pur- 
chasers were not in the plaintiffs in the 
suit before the Subordinate Judge, which 
was instituted on 2nd January 1926,. 
but were resisting the claim of Chandra- 
kala in the suit as defendants. It was 
however contended by Dr. Basak on the 
authority of the observations of the 
Judici al Committee in 19 1 6 P . G . 96 (l) , 

1. Nrityamoni Dassi v. Lakhan Chandra Sen, 
1916 P 0 96=33 I 0 452=43 Cal 660 (P 0). 
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on the principle analogous to tiie provi- 
sions of S. 14,Lim. Act, limitation would 
remain in suspense at least from 14th 
May 1928 to 16th July 1931, as the auc- 
tion-purchasers were bona litle litigating 
their rights inia Court of Justice. In view 
of the Ijjsovisions of S. 3, Liin. Act, it is 
not permissible to claim any exemption 
apart from what is contained in the 
Limitation Act. 

It is contended by Mr. Basu appear- 
ing on behalf of the appellants that limi- 
tation began to run from 10th May 1926, 
when the sale was confirmed and that 
the subsequent inability of the auction- 
purchasers to get possession, in view of 
the decree of the Subordinate Judge on 
14th May 1928, could not stop it. In 
support of this contention reliance was 
placed upon S. 9, Lim. Act. The efifect 
of the decree of the learned Subordinate 
Judge however was that it was declared 
by a competent Court that the decree- 
holders had acquired no right on the 
basis of their auction-purchase in exe- 
cution of the mortgage decree and con- 
sequently had no right to get possession. 
This decree was binding on the auction- 
purchasers until it was set aside by the 
Court of appeal. Consequently, the po- 
sition is that there was a cancellation of 
the cause of action for delivery of pos- 
session by the decree of the Subordinate 
Judge on 14th May 1928 operating to 
suspend the rights of the auction-pur- 
chasers. Consequently they are entitled, 
on removal of the cancellation by the 
Court of appeal, to avail of a fresh cause 
of action, which arose by reason thereof: 
see the observation of Mukerji, J., in 
1926 Cal. 65 (2). As already stated the 
net result of the decree, passed by the 
Subordinate Judge on 14th May 1928, 
was that 

“there was no actual sale which would give the 
purchaser a title to enter into possession or to 
enjoy the fruits of the sale.” 

In other words there was no real sale, 
to the benefit of which the purchaser 
was entitled: see 23 Cal. 775 (3). As^ 
suming that the words *to sue’ in S. 9, 
Lim. Act, include an application for de- 
livery of possession, in our judgment 
the section contemplates cases, where 
the cause of action continues to exist. It 
cannot apply t o cas es w here the cause 

2. Sarat Kamini Basi v« Nagendra Nath Pal, 
1926 Gal 65=:89 I 0 1000. 

3. Baijnath Sahai v. Ramgut Singh, (1896) 23 
Cal 775=23 I A 45=7 Sar 1 (P 0). 
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of action is cancelled by reason of sub- 
sequent events. 

The language of Col. 3, Sch. 1, Lim. Act, 
should be so interpreted as to carry out the true 
intention of the legislature, that is to say, by 
dating the cause of action from a date when the 
remedy is available to the party: see the case of 
1920 Mad. 1(4). 

If the auction-purchasers applied for 
delivery of possession during the period 
between 14th May 1928 and 15th July 
1931, they would have been successfully 
met with' the plea that they had no right 
to get possession in view of the decree 
passed on 14th May 1928. Mr. Basu 
however contended that the auction- 
purchasers should have made a formal 
application for possession and, if their 
applicaiton failed, they could have filed 
an appeal against tlie order rejecting 
their application and thereby could have 
kept their application for delivery of 
possession pending till the question of 
title was finally decided by the appel- 
late Court. In other words, the conten- 
tion of Mr. Basu is that it was the duty 
of the auction-purchasers to apply for 
possession even though it was not pos- 
sible for them to get possession till the 
question of title was finally decided. 
But the utmost benefit that the auction- 
purchasers could have got by such a pro- 
ceeding would have been to have it sus- 
pended till the question of title was> 
finally decided by the Court of appeal. 

“It would be an inconvenient state of the law 
if it were found necessary for a man to institute 
a perfectly vain litigation under peril of losing 
his property if he does not: see the case of 11 All. 
47 (5). 

We are therefore unable to give ef- 
fect to the contention of Mr. Basu. This 
view is not inconsistent with the deci- 
sion of the Judicial Committee in 1934 
P. C. 134 (6). In that case the sale was 
confirmed by the Subordinate Judge and 
the appeal by the judgment-debtor was 
dismissed. In that case there was no 
question of suspension of any cause of 
action. Again the delivery of possession 
to the auction-purchasers in 1926 was 
interrupted and was rendered infruc- 
tuous by the resistance occasioned by 
the executrix, who was claiming in good 
fa ith to be in possession of t he property 

4. Muthu Korakkai Chetty v. Madar Ammal, 
1920 Mad 1=54 I 0 606=43 Mad 185 (F B). 

5. Bassu Kuar v, Dhum Singh, (1889) 11 All 47 
=15 I A 211=6 Sar 260 (P C). 

6. Chandramani Shaba v. Anarjan Bibi, 1934 
P C 134=160 I C 11=61 I A 248=61 Cal 945* 
(P 0). 
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on her own account. In fact, as stated 
above, she had instituted a suit long be- 
fore the sale for a declaration that the 
property belonged to her on the distinct 
assertion that she was in possession of 
the property as executrix. It is there- 
fore clear that delivery of possession to 
the auction- purchasers was rendered in- 
fructuous not by any fault or laches on 
the part of the auction-purchasers, but 
iby an obstacle, which could not be re- 
moved even in a proceeding under O. 21, 
E. 97, Civil P. C. The position then 
was that the obstruction could not be 
removed until the suit terminated in 
favour of the auction-purchaser. In 
these circumstances, we are of opinion 
that the real effect of the order dated 
13th November 1926, dismissing the ap- 
plication for delivery of possession for 
default, is that the application for deli- 
very of possession was not finally dis- 
posed of but remained pending in the 
eye of the law. The present apfdication 
for delivery of possession should there- 
fore be treated as one for continuance or 
revival of the former one. We are ac- 
cordingly of opinion that the learned 
Subordinate Judge was right in holding 
that the application for delivery of pos- 
session is not barred by limitation. The 
appeal is, accordingly, dismissed, but 
there will be no order for costs. 

S, Appeal dismissed. 
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S. K. Ghose and Henderson, JJ. 


Bivendra Nath Bakshi-^ 
Petitioner. 


Accused — 


V. 


Emperor — Opposite Party. 

Criminal Revn. No. 1185 of 1934, De- 
cided on 7th February 1935. 

Criminal P. C. 11898), S. 514--Per8on 
denying execution of bail bond Without 
evidence proving execution by him, Magis- 
trate cannot order forfeiture. 

Where a person denies the execution of a bail 
bond and the Magistrate without taking any 
evidence at all passed orders forfeiting the bond. 

Held : that the Magistrate’s order could not 
be supported as it was necessary that there 
should be some evidence to prove execution of 
the bail bond, tP 336 0 2] 

Be'^ode Lai Ghose— ‘lor Petitioners. 

Henderson, J.— This is an applica- 
tion against an order of the learned 
additional Chief Presidency Magistrate 
forfeiting a bail bond which is said to 
have been executed by the petitioner. 
The petitioner himself denied that he 


had ever executed the bond. The Magis* 
trate had an inquiry made by the policei 
which did not really carry the matter 
very far. As a result the Magistrate 
passed an order forfeiting the bond 
without giving any reasons, ip his ex- 
planation he says that the^^titioner 
was picked out in a test identification 
held by the inquiring police ofl&cer. The 
Magistrate’s "order cannot possibly be 
supported. Since the petitioner denied 
the execution of the bond it was ob- 
viously necessary that there should be 
some evidence to prove that he did. The 
Magistrate took no evidence at all, with 
the result that he based his order on 
nothing. The Rule must therefore be 
made absolute. The Magistrates’ order 
is set aside and anything paid in com- 
pliance with it will be refunded to the 
petitioner. 

S. K. Ghose, J. — I agree. 

K s. Buie made absolute, 

A, I R. 1935 Calcutta 336 (2) 

Nasim Ali and Khundkar, JJ. 

Saratchandra — Petitioner. 

V. 

Mrity unjay Bay Chaudhuri — Oppo- 
site Party. 

Civil Revn. No. 766 of 1934, Decided 
on 10th July 1934, against order of Sub- 
Judge, Rangpur, D/- 23rd April 1934. 

Civil P. C. (1908), Ss. 151 and 115 and 
O. 7, R. 11(c) — Suit filed when claim is 
about to be barred — Rejection of plaint — 
No appeal filed from order — Court cannot 
use inherent power to set aside order — If it 
uses it, High Court can interfere in revision. 

Where in a suit filed just at the time when 
the claim is about to bo barred by limitation, the 
Court orders rejection of the plaint and the 
plaintiff fails to vacate the order rejecting the 
plaint, within the time prescribed by law,* by an 
appeal against that order, the Court has no 
jurisdiction to set aside the order under S. 151, 
and thereby to deprive the defendant of a valu- 
able right which he has already acquired by 
virtue of the law of limitation : 1933 Pat 132 

and 1933 Mad 258, Applied, 

And if the Court sets aside the order and 
revives the limitation, the High Court can 
inteifere in revision. [P 337 C 1] 

Jitendrakumar Sen Qupta — for Peti- 
tioner. 

Karunamay Ghosh — for Opposite 
Party. 

Order. — This rule is directed against 
the orders of the Subordinate Judge of 
Eangpur, dated Ist August 1933, 8th 
August 1933, nth August 1933 and also 
23rd April 1934. It appears that the 
plaintiffs, opposite party, instituted a 
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suit against the petitioner in the Court 
of the Subordinate Judge of Eangpur on 
J3th July 1932, for recovery of Es. 10,000 
on the allegation that the cause of action 
for the suit arose on 13th July 1929. 
The plaint was filed on payment of a 
court-fee stamp of annas two only, 
though the requisite court-fee payable 
was Es. 750. The Court, thereupon, 
granted extension of time for filing the 
deficit court-fee. Ultimately the plain- 
■tiff having failed to put in the deficit 
court-fee, the plaint was rejected on 4th 
August 1932. About a year after the 
rejection of the plaint, the plaintiffs 
filed an application on 18th July 1933 
■before the learned Subordinate Judge, 
purporting to be under S. 151, Civil 
P. C., for revival of the plaint which 
was rejected on 4th August 1932, after 
reducing the claim to Es. 6,000 from 
Es. 10,000 and also for leave to file the 
deficit court-fee on that reduced valu- 
ation. The learned Subordinate Judge, 
without any notice to the petitioner, 
allowed the plaintiffs* prayer. The 
plaintiffs having again defaulted in filing 
•the court-fee within the time fixed by 
the Court, further time was granted till 
11th August 1933, on which date the 
plaintiff paid the court-fee and there- 
upon the plaint was registered. There- 
after, the petitioner, having come to 
know about the previous proceedings, 
ufter service of summons in the suit 
upon him, made an application before 
the learned Subordinate Judge for re- 
viewing the said order. 

The said application of the petitioner 
was however rejected. The petitioner 
has, thereupon, obtained the present 
rule for setting aside the orders stated 
above. The first ground urged in sup- 
:port of the rule is that the Court had no 
jurisdiction under S. 151, Civil P. C., to 
set aside the order rejecting the plaint, 
which was made on 4th August 1932. 
It is argued that the order rejecting the 
plaint is a decree and was consequently 
♦appealable. In view of the fact that 
the plaintiff did not take steps within 
ithe time allowed by law to get the said 
order set aside either by an appeal, as 
-provided by the Code, or by review, if 
really there were any grounds, which 
could attract the provisions of O. 47, 
;E. 1, Civil P. C., the plaintiff was not 
^entitled to get the order set asidp under 
-S. 161, Civil P..C. . It is bowoyer cou- 
1936 C/43 & 44 
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tended by the learned advocate for thb 
opposite party that the order rejecting 
the plaint is not appealable, first, because 
in this case there was no dispute bet- 
ween the parties about the valuation of 
the suit and secondly because the plaint 
was rejected before it was registered as 
a suit. 

We are of opinion that this contention 
has no force, because in view of the 
definite provisions of 0. 7, E. 11, Cl. (c). 
Civil P. C., it is clear that the order in 
question was an order rejecting a plaint 
as contemplated by S. 2, Cl. (2) of the 
Code. It is doubtful whether such an 
order could be reviewed under 0. 47, 
E. 1, Civil P. 0., but there cannot beany 
doubt that it was appealable as a decree. 
From what has been stated above it is 
clear that the suit was filed just at the 
time when the claim was going to be 
barred by limitation. The Court has 
no power in those circumstances, under 
S. 151, to deprive a defendant of the 
rfght obtained by him by the operation 
of the law of limitation on account of 
the rejection of the plaint and to order 
the litigation to be revived: See 1932 
Pat. 132 (l). The inherent powers of 
the Court, which are saved by S. 161, 
are exercised by the Court for the ends 
of justice. 

‘‘The defendant after the plaintiff has ex- 
hausted his statutory limit of time clearly has 
justice on his side and the Court has no right to 
interfere in order to override a lawful bar of 
limitation: see 1933 Mad. 258 (2).** 

We are therefore clearly of opinion 
that, when the plaintiff failed tc 
vacate the order rejecting the plaint, 
within the time prescribed by law, 
by an appeal against that order, the 
Court had no jurisdiction to set aside 
the order under S. 151, Civil Procedure 
Code and thereby to deprive the defen- 
dant of a valuable right, which he had 
already acquired by virtue of the law of 
limitation. It was next contended by 
the learned advocate for the opposite 
party that this order reviving the plaint 
is an interlocutary order and therefore 
this Court should not interfere undei 
S. 115, Civil P. C. In view of the facta 
of this case we are however of opinion 
that this is a fit case in which we should 
interfere and put an end to this litiga- 

1. Kakraul Co-operative Society v. Durganand 

Jha, 1933 Pat 132=144 I 0 147. 

2. M. y. Sundareaa.Ayyar v. P. Subba Eao, 198J 

, ]^ad 258=14? I C 24?. . 
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tion, which came to an end as soon as 
the time for appealing against the 
rejection of the plaint had expired. The 
plaintiff had no right to bring a fresh 
suit on the same cause of action in view 
of the bar of limitation, when the order 
rejecting the plaint was set aside by the 
Subordinate Judge under S. 151. In 
fact, by setting aside the order rejecting 
the plaint, the Court has revived a liti- 
gation, which should not have been 
revived and has thereby deprived the 
defendant of a very valuable right. 

We are therefore of opinion that this 
is a fit case for our interference under 
S. 115, Civil P. C. The result therefore 
is that this rule is made absolute. The 
orders of the learned Subordinate Judge 
dated 1st August 1933, 8th August 1933, 
11th August 1933 and all the subsequent 
orders based on them are set aside. The 
order dated 23rd April 1934 is also set 
aside. The order of the learned Sub- 
ordinate Judge dated 4th August 1932 is 
restored and the plaint filed by the 
plaintiff, opposite party, stands rejected. 
In the circumstances of this case how- 
ever we make no order as to costs. 

K.S. Buie made absolute, 
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Mittek and Edglee, JJ. 

Gajendra Nath Saha Chowdhury — 
Appellant. 

V. 

Sulochana Chaudhurani and others — 
Kespondents. 

Order No. 1607 of 1934, Decided on 
16th August 1934. 

(a) Court'fees Act (1870), S. 12 — AppeP 
late Court can correct error in decision on 
matter of court-fees where first Court de* 
cides to detriment of public revenue. 

Section 12 makes the decision of the first 
Court as to value final as between the parties 
and enables a court of appeal to correct any 
error as to this only, when the first Court de- 
cides to the detriment of public revenue. 

[e 339 ; 

(b) Court* fees— Mere form and language 
is not final test — Real substance must be 
looked into, 

2 he mere form and language of a plaint is not 
the final test in determining the court- fee to be 
paid and to arrive at a sound conclusion the 
Court has to look beyond the mere form and 
verbiage of the plaint and to arrive at what is 
the real substance. [P 310 0 11 

❖ (c) Court-fees Act (1870), S. 7 (4) (c) 
and Sch. 2, Art. 17 (6) — Suit for restitution 
of conjugal rights and injunction — Suit 
valued at certain amount by plaintiff for 
purpose of 'jurisdiction - Ad valorem Court- 
fee should be paid on such amount — S. 7 
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(4) (c) and not Sch. 2, Art. 17 (6) applies — 
Husband and wife. 

Whore in a suit for restitution of conjugal 
rights and for an injunction restraining the 
parents and other relations from obstructing 
the recovery of the wife, the plaintiff values it 
for purposes of jurisdiction at a certain amount, 
ad valorem court-fees must be paid on that 
amount. The suit is governed not by Sch. 2, 
Art. 17 (6), but by S. 7 (4) (o) and has to be* 
valued as a suit for declaratory decree and an 
injunction and the value for purposes of juris- 
diction and purposes of court-fees is same in 
both cases. The plaintiff after having chosen 
the forum according to what he regards as the 
pecuniary value of the suit to him, cannot, 
after be has enjoyed the advantage resulting 
from his choice of forum, be heard to say that 
this valuation was made by him merely for the 
purpose of jurisdiction: Case laio discussed, 

[P 841 C 1; P 343 0 2] 

(d) Court-fees Act (1870), Sch. 2, Art. 17 
(6)*— Art. 17 (6) should be construed strictly 
— Suit for restitution of conjugal rights does 
not come under this. 

Article 17 (6), Sch. 2 of the Act should bo- 
very strictly interpreted. To bring a case within 
the scope of this clause, it must be established 
that it is not possible even to state approxi- 
mately a money value for the subject-matter 
in dispute; it cannot be said that a suit for the 
restitution of conjugal rights satisfies this test, 
though it may not be possible to value satisfac- 
torily the subject-matter of such a suit: 16 
OWN 816, Ref, [P 342 0 2; P 343 C 1] 

Mitter, J. — The question which we 
have to decide in the present case comes 
before us under S. 12, Court- fees Act.. 
It appears that an appeal has been 
preferred by the plaintiff in a suit for 
restitution of conjugal rights to which 
is added a prayer for injunction res- 
training the parents and other relations 
of the 'wife from obstructing the re- 
covery of the wife by the husband. The 
suit was valued at Rs. 5,001 in the Court 
below and a fixed fee of Rs. 15 was. 
paid on the same and the prayer for 
injunction was valued at Rs. 25 and 
courffees paid on the same. The suit 
was dismissed by the Court below and 
appeal has been taken to this Court by 
the plaintiff. 

On the Stamp Reporter reporting that 
the court-fees on the memorandum of 
appeal was insufficient the matter was 
de»lt with by the Registrar who is tax- 
ing officer under S. 5, Court-fees Act, and 
he has held that the court-fees are in- 
sufficient and that ad valorem court- 
fees on Rs. 6,00 1 should be paid ana 
that the appellant should pay the defi- 
cit both 00 the memorandum of appeal 
and on the plaint before the appeal can 
be further proceeded with. His deci- 
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fiion so far as the court-fees on the see Sch. 6 to the Act of 1908. The fol- 


memorandum of appeal is concerned is 
final under S. 5 of the Act and the ap- 
pellant says that he is willing to pay 
the deficit so long as the order of the 
learned Registrar stands. But as stated 
above the Registrar has also directed 
the appellant to put in the deficit which 
would be due from the appellant on the 
ad valorem scale as fees payable on the 
plaint in the lower Court. With refer- 
ence to this order about deficit court- 
fees in the trial Court, the interference 
of this Court is sought under the provi- 
sions of S. 12, Court-fees Act. At the 
outset I had some doubt in my mind if 
S. 12 could apply to such a case seeing 
that it would lead to anomalous results. 
On the one hand, the Registrar’s deci- 
sion regarding court-fees on the memo- 
randum of appeal would be final whereas 
if the Court did not agree with the 
Registrar a different result would be 
reached with reference to the court-fees 
payable on the plaint in the suit in 
which the appeal has arisen. But, hav- 
ing regard to the wide language of S. 12, 
Court-foes Act, it seems that we can 
determine the matter, notwithstanding 
the anomaly. It is for the legislature 
to cure it. We must administer the 
law as we find it. S. 12, in my opinion, 
makes the decision of the first Court as 
to value final as between the parties 
and enables a Court of appeal to cor- 
rect any error as to this only when the 
first Court decided to the detriment of 
public revenue. 

The question we have to decide is 
whether a fixed fee is payable or an ad- 
valorem- fee. The three cases on which 
the learned advocate for the appellant 
has relied are 13 Cal. 232 (l), 18 Cal. 
378 (2), 33 All. 767 (3). These cases 
seem to suggest that in a suit for restitu- 
tion of conjugal rights pure and simple 
a fixed fee is payable. When these 
cases were decided under Art. 16, Sch. 2 
a fixed fee of Rs. 5 was payable; when 
the case of 34 Cal. 352 (4) was decided 
Art. 15, Sch. 2 was on the statute book, 
but it was repealed by Act 6 of 1908: 

1. Golam Rahaman, v. Fatima Bibi, (1886) 18 
Cal 232. 

U. Mowla Newaz v. Sajidunissa Bibi, (1891) 18 
Cal 378. 

8. Aisha Bibi v. Faiyaz Husain, (1911) 83 All 
767=1110186. 

4 . Jan Mahomed Mandal v. Mashar Bibi, (1907) 
34 Cal 862=6 0 L J 400=11 0 W H 468. 


lowing passage from the judgment of 
that case would show that a fixed fee is 
payable in a suit for restitution of 
conjugal rights. Mitra and Caspersz, JJ., 
observe this: 

“For fiscal purposes, the court-fee is a fixed 
sum under the Court-fees Act irrespective of 
valuation for the purposes of jurisdiction, and 
the jurisdiction was determined by the value 
put by the plaintiff.” 

It is true that in this-case it has been 
held that in the absence of rules under 

5. 9, Suits Valuation Act, the plaintiffs 
should put any valuation he likes, bub 
that is only for the purpose of jurisdic- 
tion and not for fiscal purposes, in other 
words for the purpose of stamping his 
plaint with the ad valorem court-fees 
calculated on that valuation. This 
would appear clear from the following 
passage in the judgment of the learned 
Judges at p. 356 of the 34 Cal. 362 (4) : 

“ Ss. 18, 19 and 24 of the Bengal, North-Wes- 
tern Provinces and Assam Civil Courts Act and 
the Suits Valuation Act, contemplate the valua- 
tion of every suit for the purposes of jurisdic- 
tion even if it is not capable of satisfactory 
money-estimate.” 

The question therefore is whether this 
is a suit for restitution of conjugal 
rights pure and simple between husband 
and wife. I have read the plaint which 
has been placed before us and it is clear 
that this is a suit for declaration that 
the defendant is the legally married 
wife to the plaintiff. There is no con- 
test on that point between the husband 
and wife and it is true but the question 
that the defendant is the legally married 
wife of the plaintiff will have to be de- 
termined in presence of the other defen- 
dants and a declaration to that effect 
has to be obtained in their presence and 
it would appear from prayer (ka) that 
the plaintiff is asking for a decree in the 
first instance declaring that the plain- 
tiff is entitled to restitution of conjugal 
rights and then for a decree directing 
her to live with the husband and then 
for an injunction on defendants 2 and 3 
restraining them from preventing the 
wife from living with her husband. 
The decision in 28 Cal. 667 (5) is at- 
tracted to the facts of the present case. 
There are passages in the decision of 
Rampini and Brett, JJ., which would 
suggest that in a case of restitution of 
conjugal rights pure an<l. simplH whe^e 

6. Amirnl Hossain v. Kiiuirauuisaa, (1901) 28 

Cal 567. 
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no declaration that the defendant is the 
legally married wife is sought for the 
fixed fee would be payable as would be 
payable under the law as it then stood, 
, The Stamp Eeporter whose note we 
called for in this matter states that the 
suit really comes under S. 7 (iv) (c), 
Court-fees Act, and if it does there can 
be no question that the valuation for 
the purposes of court-fee and valuation 
for the purpose of jurisdiction must be 
the same and in that case by valuing 
the relief sought at a certain figure for 
purposes of jurisdiction the plaintiff has 
committed himself to the value of the 
suit at that figure and it will be taken 
to be the proper value both for the pur- 
poses of court-fees and jurisdiction. 
Here the plaintiff states at the begin- 
ning of the plaint that he values the 
relief at Es. 5,001 and files the suit in 
|he Subordinate Judge’s Court and by so 
valuing he gets an appeal direct to the 
High Court. But he states distinctly 
in para. 8 of the plaint that as under 
Art. 17, Cl. (6) a suit for restitution is 
incapable of valuation be will pay fixed 
under that article. It is diflScult to say 
that this is not a suit for a declaratory 
lecree, for in the prayer portion, as has 
been pointed out, he says that his right 
to be able to exercise conjugal rights be 
declared. But what is the substance of 
the plaint? In substance the plaint: (l) 
asks for declaration of the plaintiff’s 
right to exercise conjugal rights, and 
(2) for an order that the wife may be 
directed to live with the husband al- 
though under O. 21, E. 32, Civil P. C., 
eis amended by Act 29 of 1923, a decree 
for restitution of conjugal rights cannot 
be enforced by detention in civil prison. 

We are not unmindful of the rule 
that the mere form and language of a 
plaint is not the final test and to arrive 
at a sound conclusion the Court has to 
look beyond the mere form and verbiage 
of the plaint and to arrive at what is 
the real substance. But the plaint as 
framed asks in substance for declaration 
that plaintiff is entitled to exercise con- 
jugal rights and injunction and before 
the plaintiff can get a decree for injunc- 
tion as against the other defendants he 
will have to get a declaration that de- 
fendant 1 is his legally married wife. 
It may be easy to get that declaration 
by reason of admission of defendant 1, 
the wife, biit still declaration has to be 


made in the, first instance. Besides the 
case of plaintiff does not depend on the 
defence set up. 

The suit in my opinion is a suit for a 
declaration that the plaintiff is entitled 
to exercise conjugal rights and injunc- 
tion and comes within S. 7, Cl. (4) (c). 
He has been valued his injunction at 
Es. 25 and it was optional to so value 
the same. In 28 All. 545 (6) has been 
held to lay down that the value of a 
suit for restitution of conjugal rights is 
as a rule the value which the plaintiff 
chooses to put upon it provided that the 
suit is not unwarrantedly overvalued for 
purposes of jurisdiction. The real ques- 
tion is whether the value put by 
the plaintiff is the value for juris- 
diction as also for computation of 
court-fees. The rule deducible from 
the authorities is ithat in a suit for 
restitution of conjugal rights pure and 
simple where no injunction against third 
parties is sought for, the plaintiff’s valu- 
ation will determine the jurisdiction of 
the Court to try it. On this point all 
the High Courts in India are agreed : see 
28 All 545 (6), 13 Cal 232 (l), 34 Cal 
352 (4), 34 Bom 236 (7), and the case of 
1927 Mad 563 (8). In the last Madras 
case Wallace, J., makes a very useful 
statement of the law in the following 
passage : 

“The general principles deducible for valu- 
ation for purposes of jurisdiction where no spe- 
cial method of valuation has been provided by 
statute, then,* would seem to be (1) that where 
the subject-matter of a suit is wholly unrelated 
to anything which can be readily stated in defi- 
nite money terms, then the plaintiff, having to 
put some money value for the purpose of juris- 
diction, must put a more or less arbitrary value 
and there being no factors in the case from 
which the Court can say his valuation is wrong, 
or dishonest, the Oburt will accept that valua- 
tion. Such is the case of a suit for restitution 
of conjugal rights.** 

In a recent case 1930 Cal 686 (9), Sir 
George Eankin, C. J., makes the follow- 
ing weighty observations : 

“They are case9 which are not easily valued 
and in many cases nob capable of being valued in 
money terms on any precise principle. It does 
not strike me as being at all incredible that with 
regard to that limited class of cases the legisla- 
lature sh ould have thought it right to g ive to 

6. Zair Husain Khan v. Khurshed Jan, (1906) 

28 All 645=3 A L J 266=1906 A W N 99. 

7 . Jasadha v. Ohotu, (1910) 34 Bom 236=4 I 0 

836. 

8. Vasireddi Veeramma v. M. Butohayya, 1927 

Mad 663=101 1 C 379=50 Mad 646. 

9. In the matter of Kalipada Mukherji, 1930 Cal 

686=131,1 p 587=58 Cal 281. 
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the plaintiS a certain amount of option as to the 
value which is to be put upon the claim, especi- 
ally as I find that in certain cases the legislature 
has thought fit to allow people to pay a small 
fixed court-fee in respect of the relief claimed/* 

Ordinarily under S. 8, Suits Valuation 
Act, the valuation for the purposes of 
pecuniary jurisdiction is the same as the 
valuation for the purpose of court-fees 
except with reference to cases men- 
tioned in that section, namely, cases 
which fall under S. 7, paras. 4, 5 and 9 
and para. 10, Cl. (d), Court-fees Act. 
Under S. 9, Suits Valuation Act (Act 7 
of 1887) : 

“where the subject-matter of suits of any class 
other than suits mentioned in the Court-fees 
Act 1870, 8. 7, paras. 5 and 6, and para. 10, 
Cl. (d), is such that in the opinion of the High 
Court it does not admit of being satisfactorily 
valued, the High Court may with the previous 
sanction of the Local Government direct (a) that 
suits of that class shall for the purposes of the 
Court-fees Act 1870, and of this Act and any 
other enactment for the time being in force, bo 
treated as if their subject-matter were of such 
value as the High Court thinks fit to specify in 
this behalf.** 

It is unfortunate that the High Court 
has not yet framed any rule under S. 9, 
Suits Valuation Act. In my opinion 
Art. 17, Cl. (6), Sch. 2, Court-fees Act, 
which prescribes the court-fee for every 
other suit where it is not possible to 
estimate at that money value the sub- 
ject-matter in dispute, and which is not 
otherwise provided for by this Act, does 
not apply to the present case for the 
reasons given above, but it comes under 
S. 7 and has to be valued as a suit for 
declaratory decree and an injunction 
and the value for the purposes of juris- 
diction and the purposes of court-fees is 
the same in both cases. The plaintiff 
has chosen to put the valuation at 
Es. 5,001 in order to get an appeal to 
the High Court and he must be taken 
to have valued the suit both for the 
purposes of jurisdiction and the compu- 
tation of court-fees. This decision will 
not make it difficult for a poor person to 
institute suits for declaration that he is 
entitled to exercise conjugal rights and 
to obtain an injunction for he can put 
any value he likes on his plaint. In 
this view the learned Eegistrar's deci- 
sion seems to me to be right. The 
deficit in the plaint should be called for 
and the plaintiff ordered to furnish the 
deficit court- fees within a month from 
this date. 

Edgley, J . — This is a matter which 


presents some considerable difficulty 
which is largely due to the fact that 
most of the decisions, in connexion with 
which the question of the valuation of 
suits for the restitution of conjugal 
rights has been considered, were decided 
with reference to the question as to the 
Court which had jurisdiction to enter- 
tain such suits, or to hear appeals in 
connexion with such suits. As pointed 
out by Mitra and Caspersz, JJ., in 34 
Cal. 352 (4), the cases of 13 Cal. 232 (l) 
and 18 Cal. 378 (2), turned on the con- 
struction of statutes which contemplate 
a strict money value and not merely a 
valuation by a plaintiff for the purposes 
of ordinary jurisdiction. The same con- 
siderations appear also to govern the 
decision of the Court in 31 Cal. 819(10), 
and even in 34 Cal, 352 (4) cited above. 
The main question before the Court was 
whether or not the District Judge was 
competent to*entertain an appealagainsb 
a decision in a suit for the restitution of 
conjugal rights. In the abovementioned 
cases the question of the valuation of 
these suits for fiscal purposes was not 
one which came directly under the con- 
sideration of the Court. It is true that 
in 34 Cal. 352 (4) the judgment of the 
Court contained an observation to the 
following effect: 

“For fiscal purposes, the court-fee is a fixed 
sum under the Court-fees Act, irrespective of 
valuation for the purposes of jurisdiction and 
jurisdiction was determined by the value put by 
the plain tifi, if the valuation was not un- 
warrantably and obviously improper,** 

It must however be remembered, with 
reference to this particular observation, 
that in 1907 when 34 Cal. 352 (4) was 
decided, the provision of the law which 
appears to have been applicable for fiscal 
purposes to suits for the restitution of 
conjugal rights, was Art. 15, Sch. 2, 
Court-fees Act, which read as follows: 

“Plaint or memorandum of appeal in 
a suit for possession of a wife.’* ... Rs. 5 

Article 15, Sch. 2 was repealed by 
Act 5 of 1908: it follows therefore that, 
after this appeal, the Court-fees Act of 
1870, and the schedules annexed thereto, 
contained no express provision which 
directly regulated the valuation for 
fiscal purposes of suits for the restitu- 
tion of conjugal rights. It therefore 
becomes necessary to examine the exist- 
ing provisions of the law in order to 

10. Aklemannessa Bibi v. Mahomed patefn, 
(1904) 31 Cal 849=8 OWN 706. 
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ascertain how such suits should be 
valued for the purposes of the Court- 
fees Act. In this particular case both 
the Stamp Eeporter and the Eegistrar 
are of opinion that the suit falls within 
the scope of S. 7 (4) (c) of the Act. This 
section relates to declaratory decrees or 
orders in which consequential relief is 
prayed. 

Although S. 42, Specific Eelief Act, is 
not exhaustive, it contains some indica- 
tion as to what should be regarded as a 
Suit for a declaratory decree. This 
section lays-dowt that any person enti- 
tled to any legal character or to any 
right as to any property, may institute a 
suit with a view to obtaining a declara- 
tion that he is so entitled. Ordinarily 
in a suit for restitution of conjugal 
rights the plaintiff asks for a declaration 
to the effect that he is married to the 
defendant. In such a case, as held in 
28 Cal 567 (5) there is no doubt that 
B. 7, iv (c). Court-fees Act would apply. 
In the present suit as it has been 
framed, there is no specific prayer for 
any such declaration but it appears that 
the plaintiff in a suit such as the one 
that is now before us does, in effect, 
ask for a declaration that he is entitled 
to the society of his wife. In this con- 
nexion the remarks of Markby, J., in 
23 W E 179 (ll), are highly relevant. 
They are to the following effect: 

“Wherever the law recognises that the rela- 
tion of husband and wife exists, it also recog- 
nises that the husband is bound to live with the 
wife, and the wife with the husband, and if 
that obligation be denied by either of the parties 
to the marriage the Court ought certainly to 
declare the right to exist. If also any person 
should interfere and prevent the wife from 
returning to her husband or the husband to the 
wife, there is no difficulty, as far as I can see, 
in punishing this invasion of the rights of others, 
and even in compensating the injured party to 
some extent. The real difficulty arises when we 
come to deal with a refusal to perform the con- 
jugal duties by one of the parties to the marriage 
after existence of the matrimonial relation has 
been ascertained.*’ 

In the case now before us the marri- 
age is admitted but the wife neverthe- 
less seeks to avoid her obligation to live 
with her husband. The only legal 
method open to him to enforce his right 
is to obtain a decree for the restitution 
of conjugal rights, which would in effect 
declare him entitled to the benefit of 
bis wife's society. In such a case it 
Ll. Gatha Kam Mistree v. Mohita Kochin, (1875) 

23 W R 179=14 Beng L R 298, 
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does not appear to be necessary that the 
plaint should contain an express prayer 
for a declaration. In this case the plain- 
tiff asks for a decree for the restitution 
of conjugal rights and as consequential 
relief he also asks that his wife may be 
directed to live with him and that her 
parents may be restrained from inter- 
fering with any attempt that the plain- 
tiff may make to take her to his house. 
I am therefore of opinion that this suit 
comes within the scope of 8. 7 (iv) (c), 
Court-fees Act, and that the views of 
the Stamp Eeporter and the Eegistrar 
as to its classification are correct. It 
has been argued before us at some 
length that for fiscal purposes a suit of 
this nature must be governed by Art. 17 
(6), Sch. 2, Court-fees Act, which refers 
to 

“Every other suit, where it is not possible to 
estimate at a money value the subject-matter 
in dispute and which is not otherwise provided 
for by this Act.** 

Even if it could be held that this case 
did not appropriately fall within the 
scope of S. 7 (iv) (c). Court-fees Act, it 
is difficult to see how Art. 17 (6), 
Sch. 2, could in any event apply to tbe 
case now before us. As pointed out 
above, the earlier cases in which it was 
held that a suit for the restitution of 
conjugal rights was incapable of valua- 
tion were decided with reference to dif- 
ferent considerations and, even with 
respect to the question of jurisdiction, 
it was recognized by Aikman J. in 28 
All. 545 (6) and by Mitra and Caspersz 
J J. in 34 Cal. 352 (4) that the earlier 
view was difficult to accept and would 
lead to serious practical difficulties. In 
this view Mitra a^nd Caspensz, JJ. came 
to the following conclusion in 34 Cal. 
352 (4). 

“We must, as pointed out by Aikman, J., read 
the words ‘incapable of valuation’ as meaning 
incapable of satisfactory valuation, if we have to 
give effect to the obvious intention of the framers 
of the Bengal, North Western Provinces and 
Assam Civil Courts Act and the Suits Valuation 
Act.*’ 

It appears to have been the intention 
of the legislature that Art. 17 (6), Sch. 2 
to the Court-fees Act should be very 
strictly interpreted, and this view 
seems to have beeen adopted by Moo- 
kerjee J., in 1 I C 670 (12). In that 
case he held that 

12. Banwari Lai v. Sheo Banker Misser, (1911) 

lie 670. 
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“to bring a case within the scope of this clause* 
it must be established that it is not possible 
aven to state approximately a money value for 
the subject matter in dispute.” 

In my opinion, it cannot be said that 
a suit for the restitution of conjugal 
rights satisfies this test. It may not be 
possible to value satisfactorily the sub- 
ject-matter of such a suit, but there are 
ordinarily several criteria available, to 
enable the plaintiff to arrive at an ap- 
proximate valuation e. g. the dower, the 
amount which the husband may have to 
spend on the maintenance of his wife 
elsewhere than in his own house or the 
extra cost of domestic assistance for the 
performance of household work. It was 
clearly in order to provide, among others, 
for cases of this nature that the legis- 
lature enacted S. 9, Suits Valuation 
Act, which refers to cases the subject- 
matter of which ‘dees not admit 
of being satisfactorily valued”, an 
expression sufficiently wide to permit 
to be framed for the valuation of such 
subject-matter which can only be valued 
approximately e. g. in suits for the res- 
titution of conjugal rights and certain 
other suits falling under S. 7 (iv), Court 
Fees Act. 

The difference in the language used in 
Art. 17 (6), Sch. 2 and that which has 
been employed in S, 9, Suits Valuation 
Act, is significant. As pointed out by 
Mitra and Caspersz, JJ., in 34 Cal. 352 
(4), there are certain classes of suits 
which may for obvious reasons be really 
impossible to value, but, as regards 
suits for the restitution of conjugal 
rights, the true position appears to be 
that which was adopted by Aikman, J., 
in 28 All. 545 (6), in which the learned 
Judge remarks as follows: 

“It was argued before the learned Judges that 
a suit for restitution of conjugal rights was in- 
capable of being valued and this contention 
found favour with them. In the case before us 
the suit has been valued, and therefore I think 
that it is scarcely correct to say that such a suit 
is incapable of being valued. It appears to me 
that it would be more accurate to characterize 
a suit of this nature as one the subject-matter 
of which does not admit of being satisfactorily- 
valued. The Legislature (vide S. 9, Suits Valua 
tion Act, 1887) has recognised the existence of 
classes of suits, the subject-matter of which 
does not admit of being satisfactorily valued”. 

It is of course unfortunate that no 
rules under S. 9, Suits Valuation Act, 
have yet been framed by the Calcutta 
High Court, as the object which the 
Eegislature seems to have had in view 


in enacting that section, was to provide 
some check upon the practice under 
which the plaintiff in certain classes of 
cases, e. g., those under S. 7 (iv). Court- 
fees Act, sometimes puts a purely arbi- 
trary valuation upon the relief which he 
claims. Be that as it may, I do not 
think that the suit out of which this 
matter arises can be held to fall within 
scopo of Art. 17 (6) of Sch. 2 to the 
Court-fees Act. I have already stated 
that in my view this suit is governed by 
S. 7 (iv) (c). Court. fees Act, but, if it 
could be held that no other provision of 
this Act, were applicable, I think that 
an ad valorem fee would be payable under 
Art. 1, Sch. 1 to the Act. I am not un- 
mindful of the fact that a different view 
was held by Tudball, J., in 33 All. 767 
(3), but, with great respect, with that 
view I must disagree. 

In a case of this sort, as no rules have 
been framed under S. 9, Suits Valuation 
Act, it is for the plaintiff to put some 
valuation on the subject-matter of the 
relief which he claims, and, having re- 
gard to the provisions of S. 8, Suits 
Valuation Act, it is clear that the forum 
in which the suit is tried must follow 
the plaintiff's valuation. 

In the suit out of which the present 
appeal arises, the plaintiff has for fiscal 
purposes treated the suit as coming un- 
der Art. 17 (6) of Sch. 2, Court-fees Act, 
a provision of the law which I have 
held cannot apply to this case. He has 
further valued the relief sought by him 
at Rs. 5,001 although he professes to 
have made this valuation merely for 
the purpose of jurisdiction. The fact 
remains however ’that by fixing this 
valuation, he has indicated that, in his 
opinion, the suit is to him of sufficient 
pecuniary value to merit a trial in a 
Court of a Subordinate Judge rather 
than in that of a Munsif, and to justify 
him, if necessary, in filing an appeal 
direct to the High Court rather than to 
the District Judge. He has therefore 
chosen the forum according to what he 
regards as the pecuniary value of the 
suit to him, and, in these circumstances, 
in my opinion, after he has enjoyed the 
advantage resulting irom his choice of 
forum he cannot be heard to say that 
this valuation was made by him merely 
for the purpose of jurisdiction. This 
appears to have been the principle ad 
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opted by Sir George Eankin, 0, J,, in 
1980 Cal. 686 (9). 

The. question as to the fee payable 
upon the memorandum of appeal to this 
Court is not before us as the Eegis- 
trar's order in this respect is final un- 
der S. 5, Court-fees Act but, as regards 
the fee payable in the Lower Court, I 
agree that on the facts of this particu- 
lar case, this fee should be assessed on 
an ad valorem basis on the sum of 
Es. 5,001. 

K‘S. Question answered. 

A. I. R. 1935 Calcutta 344 

Lobt-Williams and Jack, JJ. 

Sadhucharan Hoy Chowdhury and 
others. In re. 

Reference under S. 66 (2) of Indian 
Income-tax Act, Decided on 24th Janu- 
ary 1935. 

Income-tax Act (1922), S. 10 (2) (vi) -- 
Letting out press at rent is business — Lessee 
is liable only for repairs and not for depre- 
ciation^ — Owner can claim allowance for 
depreciation. 

The letting of a jute press at a rent is as much 
a business as the letting of a ship to freight or 
the letting of a motor-car or any other kind of 
machine, or machinery for hire. The fact that 
the lessor originally intended to work the press 
himself is immaterial. The lessees are liable 
only for repairs and not for depreciation, and in 
no circumstances could they claim an allowance 
for depreciation under S. 10 (2) (vi) because the 
buildings, machinery, etc., mentioned in that 
sub-section mu^t be the property of the owner 
assessee and hence the owner assessee is entitled 
to claim allowance for depreciation in respect of 
buildings, machinery etc., leased : 1920 Mad 
1032, Bel on; 1 I T c; 50 and 1928 Cal 456, Dist. 

[P 345 0 1, 2] 

S. N, Banerjee — for Assessee. 

M. K. Boy — for Income-tax Depart- 
ment. 

Lort- Williams, J. — In this case the 
facts found are that the assessee pur. 
chased the Sulkea Jute Press in 1907, 
and worked it until 1930. In 1931 he 
leased it out for a term of one year to 
the Sulkea Jute Pressing Company 
Limited, a private company in which he 
holds more than 60 per cent of the 
shares, and that lease is subsisting, the 
lessee bolding over under tho terms of 
the lease. Those terms, inter alia, are : 
(a) You shall pay us a net annual rent 
of Es. 22,600 only payable as follows, 
i. e., Es. 2,600 to be paid by 31st August 
1931 and the balance by four i,astal- 
ments of Es. 6,000 each, on 1st Novem- 
ber 1931, 1st February, Ist May and 1st 
August 1932* (b) During the said period 


of one year, we shall only pay the renta^ 
payable to the superior landlords and 
you shall pay the Municipal taxes, Fire 
Brigade License and all other outgoings, 
and public charges, (c) You shall carry 
out all repairs to the engines, machine- 
ries and plants, godowns and buildings^ 
during the said period at your own 
expense. 

The assessee's income from this source 
was assessed under S. 12 as income from 
‘other sources.'' He claimed to be 
assessed under S. 10 as upon profits or 
gains of business, and to be entitled to 
an allowance for depreciation under 
8. 10 (2) (vi). The assessee had another 
Jute press which he purchased in 1915* 
and worked until 1921, when he leased 
it out until 1930, and subsequently,, 
after a year’s vacancy, leased it out 
again. The Commissioner decided against 
the assessee’s contention and referred 
the following question for the decisionr- 
of this Court : 

“Whether in the circumstances set forth above, 
the assessee is entitled to an allowance for 
depreciation in respect of the buildings, plants 
and machinery leased to the Jute Pressing Com- 
pany under S. 10 (2) (vi) of.the Act ?’* 

The reasons for his decision are mainly 
that under S. 10 (2) (vi) depreciation is. 
allowable only when the machinery and 
plant in question are the property of 
the assessee, and are used for the pur- 
pose of the bu 8 iness,th 0 income of which 
is being taxed, and secondly that the 
assessee originally worked the jute press, 
himself, and that was his intention at 
the time of acquisition. I cannot appre- 
ciate the cogency of the distinctions, 
which the Commissioner has sought to 
draw. The press is the property of the 
assessee, and is used for the purpose of 
the business the income of which is 
being taxed, namely the business of. 
letting out the press. The fact that the 
assessee originally intended to work the 
press himself seems to be irrelevant. 
The decision in 1926 Mad. 1032 (l) sup- 
ports the assessee’s contention. That 
the lessor in that case was a registered 
company seems to me to be irrelevant. 
It was decided that where a limited 
company incorporated for the purpose' 
of milling rice, acting in pursuance of 
authority given in the memorandum of 
association leas ed out the build ings^ 
1. Mangalagiri bn Umamaheswara Gin and Bice 

Pactory Limited v. Commissioner of Income- 

tax, Madras, 1926 Mad 1032=97 I 0 860 (FB). 
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plant, machinery, etc., to another com- 
pany for a fixed annual rent, the lessors 
bearing any loss by depreciation and the 
lessees being liable for repairs, the 
company was carrying on thp business 
of letting a rice mill and was entitled 
to an allowance for depreciation under 
S. 10 (2) (vi). Income-tax Act. In 12 
Tan. Cas. 63 (2), Lord Mackenzie stated 
that: 

“It is clear, I think from what has already 
been read from the judgment of Lord Hardwicke 
in the case of 1 V. S. 497 (2), and a series of 
subsequent cases that the letting of a ship to 
freight is just as much a trade as any other.** 

In 1 V. S. 497 (3) Lord Hardwicke 
had said that: 

“It must be admitted that the ship may be 
the subject of partnership as well as anything 
else; the use and earnings thereof being proper 
subject of trade; andjetting a ship to freight is 
as much a trade as any other.” 

This statement was aproved by 
Thompson, C. B., in 1 Prices’ Ex. Eep. 
163 (4). The decision in 1928 Cal. 456 
(5), that a company owning house pro- 
perty and carrying on only the business 
of letting such houses, is liable to in- 
come-tax under S. 9, Income-tax Act, 
in the same way as a private individual 
owning such property is clearly dis- 

tinguishable, and so is the decision in 
1 1. T. C. 50 (6). Such property con- 
sisted of buildings, or lands appurtenant 
thereto, within the meaning of S. 9, 
which specifically provides for the 

taxation of income from this kind of 
property. It has not been suggested by 
either party that income arising from 
letting out a jute press comes within 
tbo purview of this section, but that it 
comes under either S. 12 or S. 10. In 
my opinion the letting of a jute press at 
a tent is as much a business as the 

{letting of a ship to freight, or the 

letting of a motor-car or any other kind 
of machine, or machinery for hire. In 
1926 Mad. 1032 (l) (supra) the learned 
Judges pointed out that the Crown 
would not suffer if an allowance were 
made to the lessors for depreciation 
under S. 10 (2) (vi), because, under the 
conditions of the lease, the lessors h ad 

2. Sutherland v.The Commissioner of Inland 

Revenue, (1928) 12 Tax Cas 63. 

3. Doddington v. Hallet, (1760) 1 V S 497, 

4. Attorney General v. Borrodaile, (1814) 1 

Prices* Ex Rep 163. 

5. In re. Commercial Properties Ltd., 1928 Cal 

466=113 I 0 848=66 Cal 1067. 

6. In re Kaladan Suratee Bazzar Co. Ltd., 1 

I T 0 60. 


to bear the loss caused by depreciation. 
Therefore a similar allowance for depre- 
ciation could not be claimed a second 
time by the lessees, though they could 
claim an allowance for repairs for which 
they were liable under the lease. 

Similarly in the present case the 
lessees are liable only for repairs and 
not for depreciation, and in no circum- 
stances could they claim an allowance 
for depreciation under S. 10 (2) (vi) be- 
cause the buildings, machinery, etc., 
mentioned in that sub-section must be 
the property of the assessee. The result 
is that the question referred to us for 
decision must be answered in the afiSr- 
mative. The assessee is entitled to his 
costs of the reference. 

Jack, J. — I agree. 

K,s. Reference answered. 

A. I. R. 1935 Calcutta 345 

Lort-Williams and Jack, JJ. 

Norman 0]Gonnor — Appellant. 

V* 

Emperor — Opposite Party. 

Criminal Appeal No. 637 of 1934, De- 
cided on 4th February 1935. 

Penal Code (1860), S. 498 — Consent of 
woman is immaterial — Evidence of accused 
having taken or enticed away woman is ne* 
cessary. • 

In cases under S. 498 consent is immaterial. 
But it is essential to see that there is evidence 
that the accused took or enticed away the 
woman, within the meaning of the section. The 
mere fact that the wife went away of her owm 
accord from her husband’s house, and was ac- 
companied a part of the way by the accused, is 
not sufficient to show that the accused took or 
enticed the woman away within the meaning of 
the section. There must be some tangible evi- 
dence of taking or enticing. [P 347 0 1]. 

Monindra Nath Mukerjee — for Ap- 
pellant. 

Z. Bahini — for the Crown, 

Lort-Williams, J . — In this case the* 
appellant was charged with and convic- 
ted, by the Additional Presidency Ma- 
gistrate of Calcutta, of an offence under 
S. 498, I. P. C., and sentenced to rigo- 
rous imprisonment for 12 months. The 
accused is 19 and the married woman* 
whom, it is alleged, he took or enticed- 
away from her husband, is aged 25. In 
cases under this section consent is im- 
material. But it is essential to see that 
there is evidence that the accused took 
or enticed away the woman, within the 
meaning of the section. 

The complainant and his wife and the 
accused have been on intimate terms of 
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friendship for a considerable time. The 
accused was constantly at the complain- 
ant’s house and there is no doubt, that 
he knew quite well that she was mar- 
ried to the complainant, and the mar- 
riage was sufficiently proved. The com- 
plainant was not able to give any evi- 
dence himself with regard to the taking 
away of his wife, because he was not 
present at the time. All that he could 
say was that she disappeared from his 
house and, consequently, he charged the 
accused with having enticed her away. 
In cross-examination, he admitted that 
the accused was constantly at his house, 
playing cards with him and his wife and 
sister, that he used to give the complain- 
ant tips for the races, and that he was 
left in the house alone with the com- 
plainant’s wife on many occasions. He 
stated that neither Stella, that is, his 
wife’s mother, nor Daisy, his father’s 
•daughter, who was called by him step- 
sister nor some person, Charlie Davies, 
who also lived in the same house, knew 
when his wife left the house, nor was he 
able to say who carried her boxes. His 
wife did not tell him how this was done. 

Mrs, Stella Davies, the girl’s mother, 
'Stated that the accused took her 
daughter away. But it seems apparent 
that this evidence was merely hearsay 
because she was not actually present 
when the woman went away, though she 
lives in the same house. In cross-exa- 
mination she stated that the accused 
was a frequent visitor at the complain- 
ant’s house, but she was not sure whe- 
ther he used to sleep there at night. She 
saw him in the house very early in the 
morning having his tea. He used to sit 
the whole day in the house, while the 
complainant was at work. Her son, ap- 
parently meaning the complainant, was 
very friendly with the accused and so 
he was allowed to live with them like 
.the others. 

Nur Mohammed is a servant employed 
in the house and he stated that he saw 
the complainant’s wife and the accused 
go away in a taxi. In cross-examination 
he said that the accused carried down 
the memsahib’s boxes. He was not able 
to say who called the cab. The com- 
plainant’s wife gave evidence of her 
marriage, and stated that the accused 
took her away on 19th December. She 
stated that she was not happy; so she 
^entto Asansol with him and then visi* 
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ted various other places. During this 
time they lived as man and wife. A let- 
ter was put in evidence (Ex. A) which 
was written by the woman’s mother to 
her daughter, in which she stated that 
the complainant was not in any way 
concerned about her daughter and the 
accused, and that he had expressed him- 
self that as she had gone away of her 
own free will, he did not want to have 
anything more to do with her, and that 
he was not going to spend any money 
with regard to her in any way. It is 
obvious, from this letter and the atti- 
tude of the mother, that whatever it 
was that happened with regard to the 
complainant’s wife’s departure from her 
home, it was concurred in and approved 
of by the mother. 

The complainant’s wife, in cross-exa- 
mination, said that the accused used to 
play cards in the house at night and 
that on occasions stayed for the whole 
night. She used to go out on a cycle 
with him, and her husband used to leave 
her and the accused together in the 
house alone and made no objection. The 
accused and the complainant and his 
wife all used to sleep in the same bed, 
though she said that nothing improper 
took place at those times. She had no 
relations with the accused before she 
left home. Her marriage was unhappy, 
as it was arranged while she was still at 
school, and she did not like to get mar- 
ried so early. Though her husband has 
forgiven her, she is still unhappy and 
wants to be free and earn her own liv- 
ing. 

One witness was called on behalf of 
the defence, the complainant’s half-sis- 
ter, Daisy Davies. Her evidence was 
that she used to live in the house with 
the complainant and his wife and they 
always quarrelled; the complainant’s 
wife told her that she was not happy, 
and the complainant often told his 
wife that if she was not happy she 
could get out. On 19fch December, the 
complainant’s wife left the house. On 
the previous night the complainant and 
his wife had had a quarrel and he told 
her that she could go away. This wit- 
ness was in the house when she left. She 
did not see the accused at that time. 
The complainant’s wife went away in a 
cab and Nur Mohammed, the servant, 
took down her luggage. She had money 
with her. The witness; told the com-! 
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plainanfc that his wife had gone away, 
and he said that he was not anxious to 
get her back, but wanted his money. 
Further, she said that she tried to pre- 
vent her from going, but she said that if 
she did not go then, she would go away 
sometime or other. 

In his written statement the accused 
said that the complainant's wife came 
to his place in a taxi at about 10-30 
a. m. on 19th December, and asked him 
bo accompany her to Howrah Station as 
she was going to a friend's place in As- 
sansol. He got into the taxi and went 
with her to the station. There she 
begged him to go with her as she was 
afraid of travelling alone, so he went. 
According to this statement, the com- 
plainant’s wife paid the whole of the 
expenses, both of the journey and during 
their absence from Calcutta. The ac- 
cused, who was out of employment at 
the time, was unable to support himself, 
much less any one else. Now, these are 
the whole of the facts, and the learned 
Magistrate’s opinion was that it was a 
sordid case, and that the story was a 
sad one. He came to the conclusion that 
the girl was very unhappy and wanted 
to be free of her marriage. He accepted 
the evidence that these three people had 
been sleeping in the same bed together. 
Nevertheless, he came to the conclusion 
that there was evidence that the accused 
enticed the woman away and for this 
reason, ho found it necessary to convict 
him. 

In this case there is an appeal upon 
(facts, and we have carefully considered 
the evidence. In all the circumstances, 
we have come to the conclusion that 
there is considerable doubt whether the 
evidence is sufficient to show that the 
accused either took away or enticed 
away this woman within the meaning ot 
S. 498, I. P. 0- The mere fact that the 
wife went away of her own accord from 
her husband’s house, and was accom- 
panied a part of the way by the accused, 
is not, in our opinion, sufficient to show 
that the accused took or enticed the 
woman away within the meaning of the 
section. There must be some tangible 
evidence of taking or enticing. Having 
regard to the evidence given by the com- 
plainant’s sister, Daisy, which seems to 
ring true, and probably gives a more ac- 
curate description of what took place on 
19th December, we think there is consi- 
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derable doubt in this case, and the bene- 
fit of that doubt ought to have been 
given to the accused. Therefore the 
conviction and sentence are set aside 
and the accused is acquitted. The ac- 
cused who is on bail is discharged from 
his bail bond. 

Jack, J. — I agree. 

K.s. Conviction set aside, 
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Mitter and Patterson, JJ. 

Bengal Nagpur By, Go. Ltd. — Defen- 
dants -“Appellants. 

V. 

Buttanji Bamji and others — Respon- 
dents. 

Appeal No. 162 of 1931, Decided on 
23rd May 1934, from decree of Sub- 
Judge, First Addl. Couit, 24-Pargana9, 
D/- 12th May 1931. 

(a) Contract — Labour costs — Chowka 
system and daily output system— Difference 
stated. 

The labour costa could be worked out in one 
of two ways : (1) according to the chowka 

system or rate, and ( 2 ) according to the daily 
output system. The difference between the 
chowka system and the daily labour system is 
that in the former cooly is paid for unit of work 
whereas in the latter the cooly gets his wage 
daily. [P 350 C 2 ] 

(b) Contract Act f 1872), S. 70 — Work done 
by contractor for company not gratuitousy 
— In absence of settlement of any rate con-* 
tractor is entitled to get reasonable rate. 

Where one has expressly or impliedly requested 
another to render him a service without speci- 
fying any remuneration, but the circumstances 
of the request imply that the service is to be 
paid for, the law will imply a promise to pay 
quantum meruit, i. e., so much as the party 
doing the service has deserved or as it is nor- 
mally said a reasonable sum. [P 363 0 2] 

Where the railway company has got the benefit 
of the work of the contractor and the contractor 
did not do the work gratuitously in the absence 
of any settlement of the rates, the contractors 
are entitled to get reasonable rates or market 
rates. [P 352 0 2] 

(c) Contract — Whether there is variation 
or abandonment of original contract depends 
on facts of each case. 

Whether there has been a mere variation of 
terms or abandonment depends upon the facts 
of each particular case and is often not easy to 
determine: the following tost can be applied: - 

[P 353 G 2] 

In the first case (variation) there are no such 
executory clauses in the second arrangement as 
would enable one to sue upon that alone if the 
first did not exist; in the second (rescission) he 
could sue on the second arrangement alone, and 
the first contract is got rid of either by express 
words to that effect, or because the second 
dealing with the same subject matter as the 
first but in a different way, it is impossible that 
the two should be both performed. [P 363 G 2] 
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^ (d) Contract — Variation of original con- 
tract '-Onus of proving it lies on person who 
aHegos it. 

The burden of proving that there has been a 
departure by consent of both parties from the 
terms of the original contract is on the person 
asserting it. [P 354 0 1] 

(e) Interest — Though not recoverable either 
under Contract or Interest Act, Court can 
decree it for damages — Contract Act (1872), 
S. 73. 

Even though the claim of the plaintiffs be or 
is limited to interest which is not recoverable 
either under a Contract or under the provisions 
of the Interest Act, it is open to the Court to 
make' a decree of interest for damages : 1933 

Fat 198, Diss from; Case laio referred, 

[P 854 C 2; P 355 C 1] 

(f) Interest — Interest pendente lite can be 
awarded as damages — Contract Act (1872), 
S. 73. 

For the period between the. filing of the plaint 
and the determination of the suit the plaintiffs 
can be given to interest by way of damages. 

[P 355 C 2; P 356 C 1] 

Bagrarn, Ambiha Pada Ghowdhury and 
Panna Lai Chatter ji — for Appellant. 

Biipendra Coomar Mi tier, Promotho 
'NathMitter and Nripal Chandra Boy 
Chowdhtiry— for Respondents. 

Mitter, J. — The action which has 
given rise to this appeal was brought by 
the plaintiffs, now respondents, to re- 
cover Es. 1,66,493-4-0 from B. N. Ry. 
Co., on account of price of work done by 
the plaintiffs as members of a joint 
Mitakshara family in a certain section 
of the construction known as the Arada- 
Jamda Branch. The case stated in the 
plaint is that the defendants offered to 
th(^ father of the plaintiffs Eamji Madhoji, 
who is now dead, contract work in the 
said construction subject to his signing 
certain schedules which are usually 
printed’ "forms of agreement; that the 
plainbiffs’ father signed the schedules for 
earthwork, bridgework and miscellaneous 
work and delivered the schedules to the 
District Engineer of Chaibasa; that after 
carrying on the works for two or three 
months plaintiffs and father discovered 
the work to be unusually difficult and 
expensive and the scheduled rates to be 
grossly inadequate and the conditions 
contained in the schedule were hard and 
unjust. 

The contractors expressed their inabi- 
lity to work at the rates agreed upon 
and pressed for cancellation of the con- 
tract; and for settlement of higher rates 
and better conditions, that this led to a 
discussion and the result of the discus- 
sion was that the defendant company 
had abandoned the plaintiffs schedules 
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and had prepared new schedules contain-, 
ing higher rates which however were* 
not accepted by the contractor (plain- 
tiffs) and further that the defendant 
proposed to leave the question of ratea- 
open with a view to ascertain later on 
an estimate of the contractor's expenses 
after sufficient progress of the work and 
that the defendant company assured 
the plaintiffs of their well established 
policy to pay final rates at which con- 
tractors can make a profit and that 
reasonable rates will be paid; that on 
the faith of these assurances the plain- 
tiffs went on with the work and com- 
pleted the same; that during the progress 
of the work the contractor kept the- 
defendant company duly informed of the 
difficulties and the costs from time to 
time so that these might be taken into^ 
consideration at the final determination 
of the rates; that although attempts were^ 
made by the defendant company as well 
as by the plaintiffs to settle final rates in. 
advance the attempt failed but the work 
was not stopped on the mutual under- 
standing that the final rates would be 
ascertained on the completion of the work; 
that the work was completed in Decem- 
ber 1924 bub notwithstanding attempts- 
to settle the rates no agreement was 
reached; that the Company, while ad- 
mitting its liability to pay reasonable 
rates maintained that the rates worked 
up by the District Engineer in the^ 
measurement book were sufficient. In 
para. 8 of the plaint the plaintiffs state 
their main objections to the rates worked 
up by the District Engineer as aforesaid. 

The plaintiffs admit that in pursuance* 
of an oral arrangement the Contractor 
was supplied the defendant with ex- 
13losives free of charge for blasting pur- 
poses and consequently the plaintiffs , 
rates for the cuttings are based on their 
expenses and do not include the cost of 
explosives. The plaintiffs further state* 
that in spite of repeated demands the- 
defendant Company failed to pay their 
dues and as the defendant Company 
were having the benefit of plaintiffs 
money the plaintiffs were entitled to get' 
interest at 1 per cent per month sincei 
July 1925. The plaintiffs accordingly, 
prayed for the following reliefs, viz., a. 
decree for (a) Rs. 1,26,863-8-0 or anyj 
other amount found due as the value of| 
the work done by plaintiff for defen-j 
dant. (b) Rs. 40,629-12.0 or any othen^ 
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amount of interest adjudged due. (c) 
S'urther interest for the period of the 
suit, until realization, on the total claim, 
(Rs. 1,67,493-4-0). (d) Costs of the suit, 
^(e) Other reliefs. 

The plaint gives an account of the 
work done and charges for the same in 
three schedules. Soh. A is the final bill 
for the earth work; Sch. B is the final 
bill tor the bridge work and Sch. C is the 
final bill for miscellaneous work. Sch. D 
•of the plaint after giving the total 
value of the several kinds of work done 
:and after making deductions on account 
of previous payments and royalty and 
after charging interest at 1 per cent per 
month lays the total claim at Rupees 
1,67,493-4-0 only. Several defences to 
l;he suit have been taken by the defen- 
dant railway company, but we will no- 
.>tice only those around which controversy 
has centred in the present appeal. Such 
defences are: (l) that the suit is barred 
by limitation as the works in respect of 
which the suit has been instituted were 
•completed more than three years before 
the institution of the suit; (2) that the 
schedules of rates for earth work, bridge 
work and miscellaneous works form the 
foundations of the contract between the 
parties and the defendant relies on the 
.schedule of rates and the terms and con- 
ditions appearing therein; (3) that the 
schedules of rates were not liable to va- 
riation as alleged by the plaintiffs; (4) 

‘ that the plaintiffs pressed for some in- 
creases as a matter of favour and poin- 
jted out some difficulties in view of 
I which certain increases of rates were 
jsanctioned by the Chief Engineer as a 
i matter of favo-ur and were entered in 
i^the schedules; ( 5 ) that the defendant did 
j not abandon the contractor's schedules 
but increased certain rates as permitted 
by condition No. 15 of the schedules; 
that as the contractor did not agree to 
or initial the enhanced rates as entered 
‘in the schedules the plaintiffs are bound 
by the lower rates of the original, sche- 
>dules, that the assistant engineer had no 
^authority to make any new proposal 
.with regard to the rates or give any as- 
surance in respect thereof without the 
.prior sanction of the District and Chief 
Engineers who alone have the right to 
/alter them; (6) that the defe.ndant never 
'^admitted its liability to pay any rates 
mother than those entered in the signed 
.schedules; the defendant, states that the 
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rates grantad by tUe defendant are fair 
and reasonable rates; that without ad- 
mitting the plaintiff’s right to re-opeu 
the question of rates the defendant sub- 
mits with regard to Cls. B, C, D and B, 
para. 8 of the plaint as follows; 

(b) That the defendant railway com- 
pany submit that the scheduled rates as 
voluntarily amended by the defendant 
together with 25 per cent jungle allow- 
ance are just and adequate; (c) that 
over and above the jungle allowance a 
mileage allowance of annas six per cent 
per oft. was allowed on earth work on 
this contractor’s length. This was the 
highest mileage allowance on the Dis- 
trict. In the case of bridge work where 
special rates have not been allowed Es. 2 
per eft. special mileage allowance has 
been included in masonry rate and annas 
12 per cent per eft. for concrete. That the 
plaintiffs are not entitled to get what 
they claim under this head, (d) It is 
submitted that 25 per cent is a fair al- 
lowance and ought not to be increased, 
(e) That special rates higher than the 
amended schedules rates with mileage 
and jungle allowance were approved by 
the Chief Engineer. These rates are on 
the average about twice those originally 
agreed to in the printed schedules. That 
a special road to the contractor’s quarry 
was constructed by the railway and he 
was given other advantages. The de- 
fendant denies the allegations made in 
sub-para. ( 0 ) of the plaint; (7) that the 
plaintiffs are not entitled to re-open the 
question of the said rates and to have 
fresh rates assessed; that without giving 
up this position but strongly relying up- 
on it the defendant makes the following 
submissions with regard to Cls. A, B and 
C, para. 9, of the plaint: 

(a) That the principle of the agreed 
schedule is that the work should be done 
for an agreed price and not on an ex- 
penditure and commission basis. The 
contractor cannot claim the latter 
in view of the agreement signed by 
by him. (b) That the rates paid to 
this contract are in no way less than 
those paid to other contractors working 
near him. (c)That the District Engineer 
is the sole judge of the classifications. 
The plaintiffs are not entitled to what 
they cs,ll expert and experienced esti- 
mate ^of rates and expenses ; (8) that 
with regard to the allegations made in 
para. 16 of the plaint, the defendant 
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BT)ibrnits, that it is not true, that there 
was any oral agreement between the 
parties in pursuance of which the con- 
tractor was supplied by the defendant 
with explosives free of charges for 
blasting purposes, and that no account 
of such supply to a particular contrac- 
tor was kept by the contractor or the 
defendant; on the contrary it was agreed 
that the contractor would pay for such 
explosives and that the cost of explo- 
sives would be deducted from the 
amounts due to the contractor and that 
in the account of bills for this contrac- 
tor the cost of explosives was as a 
matter of fact recovered : the defendant 
denies that the contractors* rates for 
the cuttings are based on their expenses 
and do not include the cost of explo- 
sives; (9) that the plaintiffs are not en- 
titled to any interest as claimed by 
them and that in any case the interest 
claimed is excessive. 

On these pleadings the following 
issues remain foi consideration in the 
appeal. (4) Is the suit barred by limita- 
tion ? This issue was not pressed even- 
tually and nothing more need be said 
about it. (6) Are the plaintiffs bound by 
the signed schedules ? Or are they en- 
titled to re-open the question of rates. (7) 
Are the plaintiffs entitled to be paid at 
the rates and for'the quantity claimed 
by them ? (7- a) What are the reasonable 
rates of price for the work done ? (7-b) 
What is the correct quantity of earth 
work done in each bank ? On whom 
does the duty of correct measurement 
lie. (8) Are the plaintiffs liable to pay 
for the»cost of explosives ? If so, how 
much ? Is such value included or not 
in the defendant's or plaintiffs* rates ? 
(l3) What amount if any is due to the 
plaintiffs for the value of the work 
done ? (14) Are the plaintiffs entitled 

to interest ? If so, bow much? 

On lUth January 1929 the plaintiffs 
put in an application supported by 
an affidavit for local investigation and 
on the 12th February they supple- 
mented that petition. On the 16th 
February the Couit allowed the appli- 
cation of the plaintiffs and directed that 
a commissioner be appointed to assess 
the fair and reasonable rates for the 
works done remarking that such an 
investigation wasnecessary, it being the 
plaintiffs* Case in the pleadings that the 
^eontract known as the schedule of rates 
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was abandoned by the defendant who 
agreed to pay at reasonable and fair 
rates and remarking also that expert 
opinion was necessary for such investi- 
gation. The commissioners submitted a 
very long report covering about 250 
pages of Vol. 2 of the paper book. This 
report was filed on 15th August 1930. 
On 8bh January 1931 both elides filed 
petitions of objection to the Commis- 
sioners’ report. The learned Subordi- 
nate Judge after taking oral and docu- 
mentary evidence has granted a partial 
decree to the plaintiffs for the sum of' 
Es. 1,51,846 and it is against this decree 
that the present appeal has been brought 
by the B. N. Ry. Co. Ltd. 

In order to understand the points 
which are involved in this appeal it is 
necessary to indicate briefly the reasons 
on which the Subordinate Judge has 
founded his judgment in favour of the 
plaintiffs. In the first place the Subor- 
dinate Judge has determined on the 
evidence the labour costs of the con- 
tractor. He added to that 10 per cent 
for supervision of establishment. Cver 
and above that he was allowed 15 per 
cent for profits. In addition to that he 
has allowed 22| per cent for jungle al- 
low^ance and 2i per cent for water al- 
lowance and he has added to all this a 
small mileage allowance as also 5 per 
cent for tools allowance. 

The labour costs could be worked out 
in one of two ways : (l) according to 

the chowka system or rate and (2) ac- 
cording to the daily output system. 
The difference between the chowka 
system and the daily labour system is 
that in the former the cooly is paid for ;, 
unit of work whereas in the latter the 
cooly gets his wages daily. The Sub- 
ordinate Judge has in ascertaining 
labour costs proceeded in basing his. 
cooly wages upon the chowka system 
and this he has done on the report of 
the commissioner. The Subordinate 
Judge, has also taken an average cooly 
rate or wage instead of actual wages 
prevailing from time to time during the 
period of construction. The defendant 
Railway Company contended before the* 
Subordit ate Judge that in ascertaining 
cooly wages he should have proceeded 
on the cooly capacity system which ia 
described fully in the evidence of their 
witnes'^, one Mr. Austin, as also in the 
evidence of Mr. Das and Mr, Pearson. 
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Mr. Bagram who appears for the de- 
fendant, appellant has raised several 
grounds in support of his appeal. He 
contends in the first place that the 
labour costs should have been determin- 
ed on the cooly capacity system as 
outlined in the evidence of Mr. Austin 
and not on the chowka system as ad- 
opted by the Subordinate Judge below. 
In the alternative he has submitted 
that if the chowka system be held to bo 
the proper system for ascertaining 
labour costs then all extra additional 
lead and lift should be disallowed for 
the simple reason as he puts it, 
that although in the schedule of 
rates between the contractor and the 
Eailway Company it is provided that 
the contractor is to get extra lead 
and lift there is no corresponding ar- 
rangement between the contractor and 
the coolies where the rate includes all 
the distance. Mr. Bagram has further 
complained that instead of taking the 
wages of men and women, cooly accord- 
ing to their variation during the differ- 
ent periods and adding them separately 
he has taken an average* which has 
operated to the serious disadvantage of 
the defendant company. Mr. Bagram 
has next contended that the percentages 
given by the Subordinate Judge for 
tools, supervision and establishment, 
jungle allowance and water allow- 
ance are wildly extravagant and he 
contends that on the evidence no more 
than a consolidated 15 per cent on 
the labour costs should have been 
allowed. Ho has next contended that 
the interest allowed by the Judge is 
excessive both as regards rate and period. 
One of the submissions ^on the ques- 
tion of profits is that whatever percen- 
tage of profits may bo considered neces- 
sary to give a contractor who is taking 
the lisk of a loss a considerably lesser 
percentage should be given to a con- 
tractor who is not taking such a risk 
and as in the present case fair and rea- 
sonable rates are being calculated after 
the work is finished, the question of 
risk must be eliminated and in this view 
it is submitted that the percentage of 
profits given is too high. It is next con- 
tended that six annas mileage allow- 
ance should be disallowed. 

Another ground taken is that theSub- 
ordinate .iudge should have held that the 
Commissioner was clearly wrong so far 
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as his blasting rates are concerned and 
in arriving at a conclusion as to these* 
rates the Commissioner has proceeded 
on borer’s wiges at a higher figure than 
that deposed on behalf of the plaintiff. 
It is also argued that the Subordinate 
Judge is in error in his conclusion on 
the question of lead on cutting spoiL 
It is also one of the submissions of the 
appellant that the Subordinate Judge 
has gone wrong on the question of quan- 
tity of earth work done with respect to 
the banks and it is said that the amount 
of earth work in banks should have been 
held to be 59, 26, 135 cubic feet ae 
claimed by the plaintiffs in the letter 
of their Solicitors Messrs. Pugh & Co. 
and not 60,46,008 cubic feet as claimed 
in the plaint. With regard to the costs^ 
of rock hard blasting the Commissioner 
originally put the rate at Rs. 4 per 100 
cubic feet. The Subordinate Judge 
modified the Commissioner’s report in 
this respect and directed him to re-calcu- 
late on the footing of taking the rate to 
be 13/14 of Rs. 4. The Commissioner 
however notwithstanding this modifica- 
tion arrived at a higher figure than 
Rs. 4 for too cubic feet, viz. Rs. 4-6-9,, 
see Vol. 2, p. 517. It is argued that this 
is not permissible. The point last taken 
by Mr. Bagram was that plaintiffs are 
bound by the scheduled rates, i. e. rates 
given in the printed schedule of the 
B. N. Ry. to which the plaintiff 
Ramji put his signature as on the evi- 
dence plaintiff failed to establish the 
case made in the plaint that there has 
been abandonment of the scheduled rates 
and therefore of the original contracts 
Although this point was taken last logi- 
cally it comes first .in order and has 
been argued first by the respondent. 
We propose therefore to deal with this 
point first, for if a decision favourable to 
the Railway Company is arrived at on 
this head, no further points need be 
considered. 

The last ground which we proposed 
to deal with first has just been indi- 
cated. The argument is that there 
might have been an alteration is one of 
the essential terms of the contract 
embodied in the printed forms of the 
scheduled rates, but there has been no 
abandonment of the original contract by 
the defendant Railway Company and 
that the plaintiffs are bound by the 
original rates as given in the agreement^ 
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Ex. Pi Vol. 3, p. 201. In order to under, 
stand this ground reference should be 
made to the case made by the plaintiffs 
in the pleadings. His case in para. 3 
of the plaint is that defendant offered 
cRamji Madhoji who will be called “the 
contractor'* contract work in the con- 
struction of the Amda-Jamda branch 
of the B. N. Ey. between revised miles 

9 to 12, chainage 47,000 to 63,500 sub- 
ject to his signing certain schedules 
in March 1920. In April 1920 the con- 
tractor signed the printed form of 
schedule then current for earth 
work, bridge work and miscellaneous 
work and delivered the same. In May 
1920 the contractor found the work 
aiffioult and he found the rates grossly 
inadequate and the contractor began to 
somplain to the higher authorities and 
the result of this complaint led to a 
Jiscussion and in August 1920 the Rail- 
way Company definitely abandoned the 
3ontract. That the schedule rates were 
iefinitely abandoned by the Railway 
3ompany would appear from the mass 
3f correspondence which have been 
exhibited in this case and to which we 
will presently refer. If it be estab- 
lished by that the old rates were aban- 
ioned and new rates were not accepted 
3y the contractor and the Railway 
3ompany proceeded to ask the con- 
tractor to carry on the work, no 
rates being settled the contractor 
would be entitled to claim reasonable 
'ates or market rates. That is 
;he true legal position seems to be estab- 
ished on the authorities to be noticed 
presently. The first point to be noticed 
8 that it will appear from an examina- 
iion of the printed schedule that the 
fid rates have been altered in the same 
ichedule in ink either black or red and 
ihis fact is admitted by the Railway 
3ompany but the assent of the contractor 
was not taken to it and be did not agree 

10 the revised rates it cannot be said 
ihat by agreement new rates were subs- 
iitftted for the old. That the Railway 
Company abandoned the original rates 
vith mutual consent would appear even 
rom the correspondence. Ex. 78 is a 
etter of 5th October 1920 (nearly six 
Qonths after work had commenced) : see 
(^oL 3, p. 47. That letter which was 
vritten by the Assistant Engineer com- 
aunicated to the contractor the points 
rhich had been conveyed to him by the 
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District Engineer as the result of the 
inspection of the work. The material 
portions of the letter are as follows : 

“ 1, It is not the policy of the B. IT, By. to 
cause loss to their contractors by paying them 
final rates at which they cannot make a profit. 
2. Work has scarcely been started at present and 
it is far too early to judge whether a further 
increase in rates is necessary. The final rates 
necessary cannot be determined until the work 
is in full swing. 3. Any representations which 
you may have to make will be sympathetically 
considered after a good effort has been put forth 
(say for six months) which will enable an esti- 
mate to be made of the actual expenses in- 
curred.*’ 

The respondent contends that the 
letter held out in essence a promise to 
allow reasonable profit to the con- 
tractor. Whether the letter lends itself 
to that construction or not it is clear 
that the Railway Company clearly 
understood that the scheduled (original) 
rates can no longer regulate the parties 
and in view of the difficulties they will 
have to be reconsidered so that a rea- 
sonable profit should be left to the con- 
tractor. (After examining the evidence 
His Lordship proceeded). The oral and 
documentary evidence point in our 
opinion to the conclusion that there was 
an abandonment of the original printed 
rates by mutual consent after the con- 
tract. It has been argued for the appeal- 
lant that under the contract it was per- 
missible to alter the rates after the 
work has commenced and reference is 
made to Cl. 15 of the general conditions 
on the back of Ex. P but that clause 
requires that any alteration in rates after 
the work has commenced must be noted 
in the schedule and initialed by the 
Engineer-in-charge and the contractor, 
S. 15 really does not assist the defendant 
for the alterations were not initialed 
by the contractor. 

There being the abandonment of the 
old rates and no settlement of any new 
rates let us consider what the true legal 
position is keeping in view the fact that 
the Railway Company has got the benefit 
of the work of the Contractor and to the 
further fact that the contractor did not 
do the work gratuitously. We are oi 
opinion that in the circumstances any 
actual transaction between, the parties 
gave rise to the ordinary legal rights and 
in the absence of any settlement of any 
rates the plaintiffs are entitled to get 
reasonable rates pr market rates. S. 70t 
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Contract Act, may beapplied to the pre- 
sent case. That section runs as follows: 

“ Where a person lawfully does anything for 
another person, or delivers anything to him, not 
intending to do so gratuitously and such other 
person enjoys the benefit thereof, the latter is 
hound to make compensation to the former in 
respect of, or to restore, the thing so done or 
delivered.*' 

Reference may be made in this con- 
nexion to (1925) A C 445 (l), where the 
facts are stated as follows : By succes- 
sive arrangements made before 1913 bet- 
ween an American firm and an English 
Company the American firm were con- 
stituted sole agents for the sale in the 
United States and Canada of tissues for 
carbonising paper supplied by the Eng- 
lish Company. The greater part of these 
tissues was manufactured for this Eng- 
lish Company by another English Com- 
pany. By an arrangement made between 
the American Firm and both English 
companies in 1913 the English com- 
panies expressed their willingness that 
the existing arrangements with the 
American firm, which were then for one 
year only, should be continued on the 
same lines for three years and so on for 
further periods of three years subject to 
six months’ notice. This document after 
setting out the understanding between 
the parties including several modifica- 
tions of the previous arrangement pro- 
ceeded as follows : 

“ This arrangement is not entered into nor is 
this memorandum written, as a formal or legal 
agreement and shall not be subject to legal 
jurisdiction in the Law Courts either of the 
United States or England, but it is only a 
definite expression and record of the purpose and 
intention of the three p<xrties concerned, to 
which they honourably pledge themselve, with 
the fullest confidence based on past business 
with each other that it will be carried through 
fey each of the three parties with mutual loyalty 
And friendly co-operation. This is referred to as 
the ‘honourable pledge’ clause.” 

Disputes having arisen between the 
parties, the English companies deter- 
mined this arrangement without notice. 
Before the relations beweeii the parties 
were broken off the American firm had 
given and the first mentioned English 
Company had accepted certain orders for 
goods. In an action by the American 
firm for beach of contract and for non- 
delivery of goods it was held in the 
above state of facts that the arrange- 
Q 913 was n o t a leg a 1 1 y _ binding 
1. Rose & Frank Co. v. J. R. Crompton, (1925) 
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contract; that at the^te of the arrange- 
ment of 1913 was noliva legally binding 
contract; that at the orate of the arrange- 
ment of 1913 all previous agreements 
were determined by mutual consent but 
that the orders given and accepted con- 
situted enforceable contracts of sale. The 
following passage in the speech of Lord 
Phillimore is pertinent to the present 
controversy : 

“ Any actual transaction between the parties 
however gave rise to the ordinary legal rights; 
for the fact that it was not of obligation to do 
the transaction did not divest the transaction 
when done of its ordinary legal significance. 
This, my Lords, will, I think, be plain if we 
begin at the latter end of each transaction. 
Goods were ordered, shipped and received. Was 
there no legal liability to pay for them ? One 
stage further back. Goods were ordered, shipped 
and invoiced. Was there no legal liability to 
take delivery ? I apprehend that in each of these 
cases the American Company would be bound.” 

This case rests ou the wide general 
principle that where one has expressly 
or impliedly requested another to render 
him a service without specifying any 
remuneration, but the circumstances of 
the request imply that the service is to 
be paid for, the law will imply a pro- 
mise to pay quantum meruit, i. e., so 
much as the party doing the service has 
deserved, or, as we normally say a rea- 
sonable sum. By the letter of 5th Octo- 
ber 1920, Ex. 78 the contractor was 
asked to carry on the work and assur- 
ance was given that it was the policy of 
the railway company to see that the 
contractors get a certain amount of 
profit. 

Mr. Bagram has contended that there 
has been no abandonment of the origi- 
nal scheduled rates but that there has 
been merely a variation of the contract 
in one particular and he has relied ou 
the decision of the House of Lords in 
the case of 1918 A. C. 1 (2) in support of 
this proposition. Whether there has 
been a mere variation of* terms or aban- 
donment depends upon the facts of each 
particular case and is often not easy to 
determine, but the following test has 
been suggested by Lord Dunedin : 

“In the first case (variation) there are no such 
executory clauses in the second arrangement, as 
would enable you to sue upon that alone if the 
first did not exit; in the second (rescission) you 
could sue on the second arrangement alone, and 
the first contract is got rid of either by express 
words to that effect, or because, the second deal- 
ing w ith the same subject^n i atter as the first 
2. Morris V, ^ron, (1913) A C 1=87 L J K i 

145=118 L T 34. 
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but in ft different way, it is impossible that the 
bwo should be both performed. When I say you 
::ould sue on the seocnd alone, that does not 
exclude cases where the first is used for mere 
reference, in the same way ae you may fix a 
pdce by a price list, but where the contractual 
force is to be found in the second by itself.** 

(His Lordship then looked into the 
3orre8pondenc0 and the judgment pro- 
jeieded.) Applying the test laid down 
by Lord Dunedin in 1918 A. C. 1 (2) at 
p. 23 in the passage already quoted it 
tppears that the original contract was 
5one and as the contractor completed 
bis work he is entitled to reasonable 
'ates. The argument as I understand it, 
s that under Cl. 15 of the general con- 
litions it was permissible to the rail- 
way company to vary the rates and the 
railway company altered it under the 
condition No. 15 and there was merely 
variation of a part of the contract and 
no rescission of the contract. But Cl. (11) 
was altogether disregarded in the cor- 
respondence for increase was given in 
some of the letters without correspon- 
ding alteration in the schedule. 

In this connexion reference is made 
to a decision of the House of Lords in 
2 H. L. C. 43 (3) and reference is made 
to the following passage occurring in the 
speech of the Lord Chancellor at p. 60 : 

“ When parties who have bound themselves 
by a written agreement depart from what has 
been so agreed on in writing, and adopt some 
other line of conduct, it is incumbent on the 
party insisting on, and endeavouring to enforce, 
a substituted verbal agreement, to shew, not 
merely what he understood to be the new terms 
on which the parties were proceeding, but also 
that the other party had the same understand- 
ing — that both parties were proceeding on a new 
agreement the terms of which they both under- 
stood.** 

There caa be no doubt in this case 
that both parties understood that the 
old rates as embodied in the printed 
schedules must be abandoned. Ex. 78 
p. 47, Vol. 3, .which is described by 
counsel for appellant as the sheet an- 
chor of the respondent’s case supports 
this view. The letter of the District 
Engineer dated 20th April 1921, p. 57, 
Vol. 3, supports the same view. He 
says : 

“ Your para. 6. You can see and sign the 
schedule in the Assistant Engineer’s Office. 
Above these rates you will be paid 25 per cent, 
extra on all items involving labour provided you 
in return make reasonable arrangement to look 

S.Darnley (Earl) v. L. C. & D. Ry., (1667) 2* 
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after your coolies, and make them so contented 
that they do not bolt,*’ 

Can there be any doubt on this letter 
that both parties correctly understood 
that the scheduled printed rates to 
which the contractor put his signature 
can no longer regulate the rights of the 
parties. The burden of proving that 
there has been a departure by consent 
of both parties from the terms of the 
original contract is on the person as- 
serting it, and in my opinion that bur- 
den has been effectually discharged by 
the conduct of both parties as disclosed 
in the correspondence just referred to. 
(After dealing with the argument of the 
appellant, His Lordship proceeded to 
consider the cross-objection of the res- 
pondent and other questions and 
then proceeded to consider the 
question of interest.) The learned 
counsel for the appellants has raised a 
very important question with reference 
to the interest on the amouut claimed. 
He contends in the first place that no 
decree for interest should have been al- 
lowed as there was no contract express 
or implied to pay interest and he argues 
further that in any event interest at the 
rate of 12 per cent per annum is exces- 
sive and his further extreme contention 
is that interest pendente lite should 
never be allowed. The amount of in- 
terest claimed and due, if interest is 
payable, is considerable and the case 
becomes of importance to the parties in 
consequence of the amount. In support 
of the contention that no interest should 
have been allowed up to the date of the 
suit reliance has been placed on the de- 
cision of the Patna High Court in the 
case of 1933 Pat. 196 (4). That deci- 
sion it is to be noticed is contrary to 
the view which has been taken consis- 
tently in this Court in the cases of 151 
I. C. 911 (5) and the case of 1918 Cal. 
448 (6). . The Patna decision seems to 
be opposed to the decision of their 
Lordships of the Judicial Committee in 
the case of 17 All. 511 (7), which lays 
down that even though the claim of the 
plaintiffs be or is limited to interest 

4. Pattinson v. Bindhya Debi, 1933 Pat 196= 
146 I C 56=12 Pat 216. 

5. Mohamaya v. Ramkhelawan, (1912) 15 1 C 
911. 

6. Khetra Mohan v. Aswini Kumar, 1918 Gal 
448=46 I 0 667. 

7. Lala Chajmal Das v. Brijbhukhan Lai, (1895) 
17 All 611=22 I A 199=6 Sar 624 (P 0). 
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which is not recoverable either under a 
contract or under the provisions of the 
Interest Act (Abt 32 of 1839) it is open 
to the Court to make a decree for dam- 
ages for wrongful detention of their 
money. In the case before the Judicial 
Committee where the bonds stipulated 
for payment of principal in two years 
from its date with interest at 16 per 
cent and half yearly rests, but omitted 
to provide for interest after the expira- 
tion of the two year& ; it was held that 
interest for the post diem period was 
nevertheless recoverable as damages for 
the non-payment at due date, and that 
prima facie the rate would be the same 
as that provided in the bond during the 
two years; in this case simple interest 
was ordered at 15 per cent. Wort, J., of 
the Patna High Court seems to think 
that this decision of the Judicial Com- 
mittee cannot be reconciled with a later 
decision of their Lordships in the case 
of 1918 P. C. 53 (8), but if the facts of 
that case are examined it will be seen 
that there is no conflict between 17 All. 
511 (7) and 1918 P. C. 53 (8). The facts 
are : In 1878 the mortgagees under 
the mortgage of 1863 got hs. 6,988 on 
account of a redemption, which is only 
now taking place; therefore they re- 
ceived it over 30 years too soon; there- 
fore they should not only allow it in 
account, which they have done, but 
should allow over 30 years’ interest on 
it too. Alternatively, since 1878 the 
principal mortgage moneys under the 
mortgage of 1863 must be deemed to 
have been paid off in the proportion of 
hs. 6,988 to Rs. 15,944 and as the enjoy- 
ment of the usufruct by the mortgagees 
was conceded only in consideration of 
the continuance of the mortgage loan, 
the enjoyment should be reduced pro 
tanto from that date ; in strictness on 
redemption a part of the rents and 
profits collected should be returned or 
credited in account to the mortgagors in 
the above proportion but for simplicity’s 
sake interest at a sufficient rate will 
do as well. One cannot however help 
remembering here that the persons, 
who are asked to repay these profits are 
the respondents, whose predecessors 
never collected them or had anything 
to do with them, and that the persons 
to whom they are to be repaid are the 

S. Kalyan Daa v, MakhburAhxnad, 1918 P G 63 
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successors of Debi Das, who collected 
and enjoyed them-’ and probably be- 
queathed them to the appellants, but 
this inconvenient reminiscence is for 
present purposes outside the hypothesis. 
In this state of facts their Lordships of 
the Judicial Committee said this: 

“To the first way of putting the matter their 
Lordships reply, as the High Court replied, that 
interest depends on contract express or implied 
or on some rule of law allowing it. Here there 
is no express contract for interest and none can 
be implied and no circumstances less capable of 
justifying the allowance of interest as matter of 
law can be imagined. The mortgage of 1863 is 
the answer to the second view. It treats the 
usufruct as a whole as a remuneration for the 
loan or any part of it so long as it remains out- 
standing.’* 

The facts of this case are somewhat 
peculiar and all that was laid down was 
that a man cannot claim interest for 
money practically in his own pocket. 
After the abandonment of the original 
schedule rates the law implied a promise 
to pay at market rates and if there is a 
breach the Court is entitled to assess 
damages under S. 73, Contract Act. It 
appears that the work was completed in 
December 1924 and on 23rd September 
1925 the plaintiff contractor wrote a 
letter to the Assistant Engineer in 
charge that he would charge interest on 
Re. 65,714 at 15 per cent per annum as 
the amount though admittedly due was 
being unlawfully withheld from him. 
The interest before suit was claimed 
from 26th July 1925 to 29th November 
1927. In this case the interest is really 
in the nature of damages for detention 
of the debt. In the case of 7 H. L. C. 
27 (9), Lord Cairns refers to the well 
known principle that any claim in the 
nature of a claim for interest after the 
day up to which interest was stipulated 
for, would be a claim really, not for a 
stipulated sum and interest, but for 
damages, and then it would be for the 
tribunal before which that claim was 
asserted to consider the position of the 
claimant and the sum which propeHy 
and under all the circumstances sho^uld 
be awarded for damages. No doubt, 
prima facie the rate of interest stipula-j 
ted for up to the time certain might bej 
taken, and generally would be taken, asi 
the measure of interest but that would' 
not be conclusive. It would be for the 
tribunal to look at all the circumstances' 

9. Cook V. Fowler, (18' 4) 7 H L C 27^43 L J Ch 
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3f the case, and to decide what was the 
proper sum to be | awarded’ by way of 
damages. 

And this is what was said by Lord 
Morris in 17 All. 511 (7). The appellant 
has also referred to a decision of this 
Court in the case of 1920 Cal. 912 (10) 
where Walmsley, J. held that interest by 
way of damages is not recoverable for 
the mere wrongful detention of an ordi- 
nary debt. Huda, J., did not agree with 
him. He held that the plaintiff in that 
case was clearly not entitled to any in- 
terest under the Interest Act. But ob- 
served the learned Judge: 

“That in my opinion does not debar him from 
claiming interest by way of damages under S. 73, 
Contract Act.” 

Walmsley’s J. view no doubt supports 
the appellant but we are not prepared to 
agree with him in view of the decision 
of the Judicial Committee and of this 
Court to which reference has already 
been made. The ground therefore that 
QO interest should be allowed before suit 
should fail. The next point taken is 
Ghat interest pendente lite should not 
be allowed. There is no authority for 
5his proposition. On the other hand 
there is authority for the proposition 
that for the period between the filing of 
the plaint and the determination of the 
suit the plaintiffs are entitled to interest: 
see 1927 Mad. 99 (ll). On the point of 
interest another ground is taken and it 
is said that 12 per cent, per annum is 
excessive. Considering all the circum- 
stances of the case regard being had to 
the fact that there is no evidence that 
the contractor sustains actual damage or 
that he paid 12 per cent on his borrow- 
ings, we think that 9 per cent, per annum 
is the fair rate of interest that the 
plaintiffs can claim. We accordingly 
reduce the late of interest from 12 per 
cent to 9 per cent and the decree of the 
Subordinate Judge must be varied in 
this respect. (The remaining portion of 
the judgment is not necessary for the 
purpose of this reporting). 

Patterson, J.— I agree. 

K.S Order accordingly, 

10. Prosaunamoyee v. Gopal Lai, 1920 Cal 912= 

55 I C 737. 

11. Kandappa Mudaliar v. Mutbuswami Ayyar, 
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Nasim Ali, J. 

Amirennessa and others — Plaintiffs— 
Appellants. 

V. 

Anaftda Chandra Saha and others — 
Defendants—Eespondents. 

Appeal No. 759 of 1932, Decided on 
7th December 1934, against decree of 
Addl. Sub.Judge, Noakhali, D/- 22nd 
June 1931. 

(a) Execution — Sain in execution of decree 
— Sale not void but only voidable — Unless 
sale is set aside, judgment-debtor cannot 
have his title declared. 

Where a. sale io, execution of a decree is nob void 
but voidable the judgment-debtors are bound 
to have the sale set aside before they can have 
their title to the lands sold declared and their 
possession there in confirmed. [P 357 C 2] 

(b) Civil P. C. (1908), O. 21, R. 90— Execu 
tion sale— Ground to set laside it on basis of 
fraud in publishing sale comes under O. 21, 
R. 90— No separate suit to set aside sale 
lies. 

Where sale is sought to be set aside on the 
ground of fraud in publishing the sale the 
grounds for setting aside the sale come within 
the scope of 0. 21, R. 90. Hence no separate 
suit to set it aside lies ; 1930 All 556, Rel on. 

[P 357 C 1, 2] 

Nurul Huq and Hamidul Huq Chou- 
dhury — for Appellants. 

Nagendra Chandra Choudhury — for 
Respondents. 

Judgment. — The appellants who are 
the plaintiffs prayed the Court (l) for a 
declaration that a decree obtained by 
the principal defendants against the 
plaintiffs and the pro forma defendant 12 
in Rent Suit No. 1194 of 1919 on 23rd 
June 1919 was obtained by fraud and 
was liable to be set aside (2) for a de- 
claration that the sale which was held 
in execution of the said decree and at 
which the defendants purchased the 
plaint lands belonging to the plaintiffs 
was fraudulently effected, and (3) for 
confirmation of plaintiffs’ possession of 
the said lands. 

The trial Court held that the decree 
was obtained by fraudulent suppression 
of summons and the auction sale was 
also fraudulent as the sale processes 
were suppressed. The trial Court fur- 
ther held that the sale >vas void as no 
notice under 0. 21, R. 22, Civil P. C., 
was served on the judgment-debtors. 
The trial Court was also of opinion that 
the suit was maintainable under law and 
was not barred by limitation. In the 
result it decreed the plaintiffs’ suit. On 
appeal by defendants 1 to 5 to the lower 
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appellate Court the learned Judge came 
to the conclusion that the decree was 
not obtained by suppression of summons. 
The learned Judge however agreed with 
the trial Court in finding that the sale 
processes were suppressed. The learned 
Judge was further of opinion that notice 
under 0. 21, E. 22 was not necessary. 
The learned Judge however held that 
the suit was barred by limitation. He 
accordingly allowed the appeal and dis- 
missed the plaintifis* suit. In the pre- 
sent appeal the only point argued by the 
learned advocate for the appellants is 
that the learned Judge was in error in 
holding that the suit was barred by limi- 
tation. Now in view of the finding of the 
Judge that the decree was not obtained 
by fraud, the decree is not liable to beset 
aside and consequently the plaintiffs’ 
prayer for setting aside the decree must 
be disallowed. The question of limita- 
tion therefore arises only in connexion 
with the prayer for setting aside the 
sale. 

It has been found by the learned Judge 
that there was a previous execution of 
the decree in the year 1921. It further 
appears that the last order in that exe- 
cution case against the judgment. deb- 
tors, i.e., the plaintiffs in this suit was on 
25th December 1921 and the execution 
in which the sale in question was held 
was started within one year from that 
date. It is therefore clear that the sale 
3annot be challenged as void on theground 
3f want of notice under 0. 21, B. 22. 
Civil P. C. The position therefore is 
that the sale is not void but voidable. 
The plaintiffs are therefore bound to get 
bhe sale set aside before they can have 
their title to the lands sold declared and 
their possession therein confirmed. The 
next point for decision therefore is whe- 
ther plaintiffs are entitled to bring a 
separate suit for setting aside the sale. 
It has been already pointedl'out that the 
sale is not bad for want of notice under 
C. 21, E. 22, Civil P. C. The finding of 
the learned Judge is that the sale pro- 
cesses were fraudulently suppressed. In 
other words the sale is liable to be set 
aside as there was fraud in publishing 
the sale. The grounds for setting aside 
the sale in the present suit therefore are 
within the scope of 0. 21, E. 90, Civil 
P. 0. E. 92 of the said order lays down: 

“ (1) Where no application is made under 
R. 89, R. 90 or R. 91, or where such application 


is made and disallowed, ^ the Court shall make 
an order confirming the sale and thereupon the 
sale shall become absolute. (2) Where such ap^ 
plication is made and allowed, and where, In the 
case of an application under R. 89, the deposit 
required by that rule is made within thirty days 
from the date of sale, the Court shall make an 
order setting aside the sale. Provided that no order 
shall be made unless notice of the application 
has been given to all persons afiected thereby. 
(3) No suit to set aside an order made under this 
rule shall be brought by any person against 
whom such order is made.’* 

Under Cl. (3) of E. 92 no suit will lie 
to set aside an order confirming the sale 
under Cl. (l) even if no application under 
E. 90 is made. My conclusion therefore 
is that in view of the grounds taken by 
the plaintiffs in the present suit for 
attacking the sale, their proper remedy 
was by an application under O. 21, E. 90, 
Civil P. C., and not by a separate suit. 
The following observations of Sulai- 
man, J., in this connexion in the case of 
1930 jAll 556 (l) are pertinent: 

”, It is quite clear that it is not open to the 
plaintiffs to get the auction sales set aside by 
this suit on the ground of any fraud in the 
conduct and proclamatiou of the sale. For that 
the remedy was under 0. 21, only and no sepa- 
rate suit lies.*' 

The learned advocate for the appel- 
lants however contended that this suit 
might be treated as an application under 

0. 21, R. 90. Assuming that such a 
course is permissible the real difficulty 
in the way of the appellants is that in 
that case there would be no second ap- 
peal and further the application would 
be barred by limitation as the appellants 
came to know of the sale at least on 28th 
March 1928 and the present suit was 
filed on 18th June 1928. In the above 
view of the matter it is not necessary to 
decide the question whether a suit for 
setting aside a sale on the ground of 
fraud is governed by Art. 12, or Art. 95, 
Lim. Act. In the result the appeal fails 
and is dismissed. But in the circum- 
stances of the case I make no order as 
to costs. 

K . S . A ppeal d i sm i ssed . _ 

1. Sit. Inder Koer v, Sah Dharam Narayan, 1930 

All 556=128 I C 231. * 

- - - " '' ^ 
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Guha and Baktley, JJ. 

Jogesh Chandra Roy — Appellant. 

V. 

Niranjan De and others — Bespdn- 
dents. 

Appeal No. 948 of 1932, Decided on 
6th December 1934. 
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(a) EasamenU Acl (1fS82), S. 4— Preacrip- 
liy^/i^hts as an easymeni to use land as 
burial ground cannot be acquired — Such 
right is not easement — Right to cremate 
dead bodies is also similar — Prescription. 

A prescriptive right to use land as burial 
ground by user of the same as such for even 
100 years, openly, continuosly, without inter- 
ruption as of right, as an easement by prescrip- 
tion, cannot be acquired or created, and by no 
stretch of language could the right to bury the 
dead on a plot of land be called an easement, 
implying that such user was for the beneficial 
enjoyment of land. The right to cremate dead 
bodies may very well be treated as a right of 
similar nature m the right to bury the dead, 
and such a right cannot be acquired as an ease- 
ment by prescription. Land for use as a crema- 
tion ground could however be acquired by dedi- 
cation or by prescription, as a mode of acquisition 
or e;ctintion of substantive or primary rights by 
a certain lapse of time : 1921 Cal 569, Eef. 

[P 358 0 21 

(b) Prescription — Evidence of long and 
continuous user — Court need not consider 
specific number of years to which it has 
lasted. 

Where there is evidence showing long and 
continuous user, it i.s sufficient for the Court to 
find whether it has or has not lasted long en- 
ough to confer a right by prescription without 
particular reference to any specific number of 
years, [P 359 C 1] 

Nripcndra Chandra Das — for Appel- 
lant. 

Narendra Kumar Das, Durga Pr. Das 
and Bireswar Chatterji for Deputy lie- 
gistrar — for Respondents. 

Judgment. — The plaintiff in the suit 
in which this appeal has arisen wanted 
to have khas possession of certain lands 
described in the plaint in total denial 
of the defendants’ right of way and of 
a right asserted by them to use a por- 
tion of the said lands as a cremation 
ground. The contesting defendants it 
would appear, asserted user of the lands 
in question as a pathway and cremation 
ground for the period of 50 years before 
suit. The right of way asserted by the 
defendants in the suit is not in question 
in this appeal preferred by the plaintiff; 
the subiect-matter of the appeal to this 
Court is confined to the defendants’ 
right to use a portion of the lands in 
suit as a cremation ground. 

The Courts below agreed in holding 
that tlie plaintiff in the suit was not 
entitled to get khas possession of the 
portion of the lands in suit in regard to 
which the defendants asserted that it 
was a cremation ground. The question 
raised in the Court below on this part 
of the case, was, whether the defendants 
had any right of easement by custom or 


immemorial user in any portion of the' 
lands used as craruatiou ground. It 
was held that an easement, could not 
be acquired in regard to the cremation 
ground, under the Limitation Act. This 
position is not challenged by the defen- 
dants respondents in this Court. The 
Court below then proceeded to hold that 
the acquisition of such a right must be 
ascribed either to custom or to immemo- 
rial user giving rise to a presumption of 
lost grant. Custom was not pleaded by 
the defendants in the suit, and no cus- 
tomary right was asserted by them in 
regard to the cremation ground. The 
Court below upon the evidence on the 
record, came to the conclusion that it 
was 

“ quite sufficient for conceding to the defen- 
dants a presumption in their favour about a lost 
grant.” 

As indicated already, the plaintiff has 
appealed to this Court for the purpose 
of questioning the propriety of the deci- 
sion of the Court below, the effect of 
which was that the defendants in the 
the suit could acquire right of the 
description claimed in the suit of 
using the plaintiff’s land as cremation 
ground, by prescription. 

It may be taken to be well established 
that a prescriptive right to use land as 
burial ground by user of the same as 
such for even 100 years, openly, con- 
tinuously, without interruption as of 
right, as an easement by prescription, 
cannot be acquired or creaced, and by 
no stretch of language could the right 
to bury the dead on a plot of land be 
called an easement, implying that such! 
user was for the beneficial enjoyment of 
land ; ^ee in this connexion 1921 Cal. 
569 (l). The right to cremate dead 
bodies may very well be treated as a! 
right of similar nature as the right to| 
bury the dea(J, and such a right could! 
not be acquired as an easement by pres-j 
cription. Land for use as a cremation! 
ground could however be acquired by 
dedication or by prescription, as a mode 
of acquisition or extinction of substan- 
tive or primary rights by a certain lapse 
of time, which mode has sometimes been 
described by English lawyers as acqui- 
sitive prescriptidn, inasmuch it not 
only negatives the right of the late 
owner, but positively affirms that the 
adverse party has acquired that r i ght. 
1. Gopal Krishna Sil v. Abdul Samad Ohau«» 
dhuri,'1921 Cal 569=36 I C 640. 
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In the case before us, what was claimed 
by the defendants was that by immemo- 
rial user they had acquired a prescrip- 
tive right to cremate dead bodies on the 
plaintiff’s land. They gave evidence, 
which has been accepted by the Courts 
below that the user by the defendants 
was sufficient, extending for over 40 or 
45 years, for giving rise to a presump, 
tion of lost grant in favour of the defen- 
dant. This conclusion on evidence come 
to, by the Court of appeal below, in our 
judgment, fully justified the decision 
that the defendants had acquired a right 
by prescription on a portion of the lands 
in suit, which debarred the plaintiff 
from getting khas possession of the same 
as claimed in the suit. Where there is 
evidence showing long and continuous 
user, it is sufficient for the Court to find 
whether it has not lasted long enough to 
confer a right, without particular refer, 
ence to any specific number of years. 
The defendants had on the evidence be- 
fore the Court, succeeded in establishing 
bhat long user by them has given rise to 
3, presumption thvt right of a limited 
:lescription had accrued in their favour 
of burning dead bodies on land owned 
by the plaintiff. The presumption was 
that of lost grant : that there was such 
a grant in favour of the defendants or 
their predecessors in interest in deroga- 
tion of the full rights of ownership in 
the land concerned. 

In the above view of the case before 
us, the decrees passed by the Courts be- 
low, the effect of which is that the 
plaintiff-appellant in this Court was not 
entitled to get khas possession of por- 
tion of the lands in suit, for the reason 
that the defondants-respondents had ac- 
quired a limited right of cremating dead 
bodies on the same, by acquisitive pres- 
cription, must be affirmed, and this ap- 
peal dismissed; and we direct accord- 
ingly. The respondents are entitled to 
their costs in this appeal. 

K.s. Appeal dismissed. 
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Costello, J. 

Akshoy Kumar Nandi — Plaintiff, 
v. 

S. C. Dass and Co. — Defendant. 

Suit No. 421 of 1932, Decided on 8th 
4une 1933. 

^ (a) Civil P. C. (1908), Sch. 2,Para IS^It it 
Enough if award it made iii time — It it not 


necettary that It thouil|fi be tubmitted,/ deli- 
vered or filed in time. 

The words of Para 16 itself show that tfiAt 
paragraph is only intended to mean that an 
award might be set aside if it was not made in 
time. There is nothing in the paragraph to 
indicate, that there is any necessity for the 
award being submitted or delivered or filed in 
time in order to maintain its validity: 1921 CaU 
576, 8 C. W. N. 916, Eel on. [P 363 C 2] 

(b) Civil P. C. (1908), Scb. 2, Para lS~For 

setting aside award, substantive provision of 
C. P. C. should be applied and not a rule of 
High Court — Arbitration. 

In order to ascertain whether an award can be 
set aside or not, it is necessary to refer not to a 
rule of the High Court but to the* substantive 
provisions of the Civil P. C. [P 363 C 2] 

(c) Civil P. C. (1908), Sch. 2, Para 15- 
Arbitrator taking money for charges or as 
fee from one party may be sufficient to 
set aside award — But where one party 
has paid it by mutual arrangement between 
parties, award is not vitiated. 

Where arbitrators take money from one of the 
parties singly whether for charges or anything 
else before making their award, that is sufficient 
cause to set aside the award. 

Where the arbitrators took money as fees 
from one of the parties and it was done by \vay 
of mutual arrangement between the contending 
parties, the award is not vitiated by reason of 
any misconduct on the part of the arbitrators. It 
is imperative that arbitrators should always 
scrupulously avoid any course of action which 
even remotely bears the complexion of their 
having put themselves into a position where it 
might be said »against them that they had re- 
ceived a pecuniary inducement which might 
have had some effect on their determination of 
the matters submitted to their adjudication: 
Shephard v. Brandy 2 Barnard 463ls Ref. 

[P365 C 1,2] 

B. C. Gliose a'nd H. N. Sanyal — for 
Plaintiff. 

Isaacs — for Defendant. 

Order. — This is an application to set 
aside an award which was filed on 12th 
May 1933. The application is made by 
a firm named S. C. Dass & Co., who were 
the defendants in the suit (being Suit 
No. 421 of 1932) out of which the 
matter arises. That suit was instituted 
by the plaintiff Akshoy Kumar Nandi on 
27th February 1932 to recover from the 
defendant firm the sum of Rs. 9969-9-0 
being monies alleged to have been lent 
to the defendant firm on , 27th February 
1929 and lObh June 1929. 

The present applicants as the defen- 
dants in that suit by their defence 
denied that that sum was due to the 
plaintiff, and to their written statement 
they annexed statements of account 
which purported to show that after 
giving credit for the sums of Rs. 2951-7-0 
and Rb. 6000 which were' sutns alleged 
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to have been advanced by way of princi- 
pal, a sum of Es. 21,016-4.0 was still 
due by the plaintiff to the defendant 
firm in respect of certain dealings and 
transactions between them and the 
plaintiff. The defendant firm in their 
written statement claimed that an ac- 
count should be taken of those dealings 
and transactions including the amounts 
paid by the plaintiff to the defendant 
firm and that a decree should be made 
awarding to the defendant firm such 
sums as might be found due to them 
on the taking of the account. 

In answer to the defendant’s written 
statement which in effect was a counter- 
claim the plaintiff filed a written state- 
ment denying that any sum of money 
had been advanced to him by the defen- 
dant firm, but at the same time admit- 
ting that he had paid to the defendant 
the sum of Rs. 14,426-15-0 which sum 
however with the exception of Es. 345 
which had been paid to the defendant 
firm for the price of a Remington Type- 
writer supplied by them to the plaintiff 
was stated to represent the sums of 
money advanced by the plaintiff to the 
defendant firm from time to time. The 
plaintiff further said that some of these 
loans had been repaid by the defendant 
with interest leaving outstanding the 
sums of Rs. 2,951-7-0 and Rs. 5,000. The 
plaintiff further stated in his written 
statement that the statements of ac- 
count put forward by’ the defendant, 
and the particulars set out therein were 
not correct. That the alleged payments 
on the debit side of the statement bet- 
ween the lOfch May and 14th July 1932 
represented monies paid by the defen- 
dant firm for the purchase of various 
goods from Messrs. IBirkmyre Bros., in 
the benarni of the plaintiff for facilitat- 
ing transactions between the partners 
and that those sums had been paid into 
the plaintiff’s account in the Allahabad 
Bank by the defendant firm and again 
drawn out by payments to Messrs. Birk- 
myre Bros. The plaintiff further stated 
that the sum of'Rs. 3,391-8-0 under date 
2nd April 1928 represented the sale 
proceeds less commission of 200 shares 
in the Calcutta Industrial Bank belong- 
ing to the plaintiff and made over to the 
defendant firm for collection of dividend 
on the same. 

It is to be observed, that at this stage 
the position was, there was a suit by 


Akshoy Kumar Nandi against S. C. Dase 
& Co., and to all intents and purposes 
a regular counter-claim by S. 0. Dass & 
Co., against x\kshoy Kumar Nandi. Inci- 
dentally, this matter in my opinion em- 
phasises once more the desirability of 
having proper rules framed by this Court 
for dealing with the question of counter- 
claims. I make that observation be- 
cause the defendants in the original suit 
were not content with having set up 
what was in effect a counter-claim in 
their written statement; they proceeded 
on or about 7th June 1932 to institute a 
cross suit against the plaintiff Akshoy 
Kumar Nan(3i. That suit was No. 1291 
of 1932. The plaint in that suit is 
practically a replica of or, at any rate, is- 
based upon the writen statement in the 
first suit, that is to say, Suit No. 421 of 
1932. To the plaint was annexed the> 
same statement of account that had 
been annexed to the written statement 
in the first suit. For some reason or other 
which is not apparent the two suits 
were not formally consolidated which I 
should have thought would have beei> 
an obvious and reasonable course to have 
been pursued. However, that was not 
done and on 1st December 1932, by an» 
order made in Suit No. 421 of 1932 by 
Buckland J. to whose Court the suit had 
been assigned by consent of the parties 
all matters in dispute in the suit bet- 
ween the parties thereto including the 
question of costs of the suit and of the 
arbitration proceedings were referred to 
the decision of Mr. Aroon Kumer Roy 
and Mr. Satyenda Kumar Basu, members 
of the Bar who were to make their 
award in writing and submit the same 
to the Court, together with all proceed- 
ings had before them, by the month of 
February 1933. The order provideiJ 
that in case of difference of opinion bet- 
ween those arbitrators the matters 
in dispute between the parties should 
be refered to the final decision of Mr. 
H. D. Bose as umpire. 

Subsequently by another order made 
in the same suit on 28th February 1933, 
which was also made by the consent of 
the said parties the time limited by the 
order of 1st December 1932, that is to 
say, the time granted to the arbitrators 
to make and submit their award was 
extended until 6th May 1933. Further, 
on 1st December 1932 an order was 
made by Buckland J. in Suit No. 1291 
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of 1932. That order also was made with 
the consent of both parties, and by the 
terms of it all matters in dispute in Suit 
No. 1291 of 1932 including the question 
of costs in the suit and the arbitration 
proceedings were referred to the deci. 
sion of the same two members of the 
Bar who were to make their award in 
writing and submit their award to the 
Court togethar with all proceedings had 
before them by the month of February 
1933. And again, in case of difference 
of opinion between the arbitrators the 
matter was to be referred to the final 
decision of Mr. H. D. Bose as umpire. 
Just as in the case of Suit No. 421 of 
1932, so in the case of Suit No. 1291 of 
1932 another order was made on 28th 
February also with the consent of both 
parties and the time granted by the 
order of 1st December 1932, made in 
Suit No. 1291 of 1932, was extended 
until 29th April 1933. 

Pursuant to the order of 1st December 
1932 made in Suit No. 421 of 1932 the 
arbitrators entered upon the arbitration. 
Certain issues were settled by the arbi- 
trators and accepted by the parties. 

Those issues were as follows: 

1. Did the plaintiff lend and advance 
to the defendants the sums of Eupees 
2951 and the sum of Rs. 5000 which the 
defendant promised to pay the plaintiff 
on demand with interest @ 9 per cent 
per annum, or the said sums of money 
were paid by the plaintiff to the defen- 
dant towards piyment of the defendant’s 
dues from the plaintiff in respect of 
various dealings and transactions be- 
tween the parties mentioned in the 
statement of account annexed to the 
defendant’s written statement? 

2. If latter what sum is due by the 
plaintiff to the defendant? 

It is to be observed therefore that so 
far as the arbitration in connexion with 
Suit No. 421 of 1932 is concerned the 
matter wa^imple and precise, namely, 
whether the defendant was indebted in 
the two sums I have mentioned to the 
plaintiff or not. Subsequently however 
the arbitrators decided to proceed with 
the arbitration of the matters in dispute 
in Suit No. 1291 of 1932, and in that 
connexion a series of issues were settled 
by the arbitrators and accepted by the 
parties. I do not think it necessary to 
enumerate those issues in detail; they 
are set out in para. 8 of the petition on 


which the present proceedings are 
founded. There wei^ altogether fourteen 
issues so settled and accepted by the 
parties. 

It appears that those arbitration 
proceedings like so many other similar 
proceedings unfortunately — be it said — 
were, protracted and occupied altogether 
something like thirty sittings. This* 
seems to be another instance illustrative 
of the fact that an arbitration so far 
from being an expeditious and economi- 
cal method of settling business disputes- 
is only too often exactly the reverse. 
However the arbitration held in con- 
nexion with Suit No. 1291 of 1932 wae 
finally concluded on 28th April 1933 and 
thereupon the parties on both sides 
agreed that the evidence adduced on 
their behalf on each side respectively in 
the arbitration proceedings in Suit 
No. 1291 of 1932 should be treated as. 
evidence for the purposes of arbitration 
in connexion with Suit No. 421 of 1932.. 

On 29th April 1933 the arbitrators 
signed their award in the proceedings in 
connexion with Suit No. 1291 of 1932. 
By that award they found that nothing 
was due to the plaintiff from the de- 
fendant firm in that suit but on tbs 
other hand a sum of Rs. 9750 was due 
from the plaintiff to the defendant firm, 
in that suit, that is to say, the arbi- 
trators held that the firm of S. 0. Dass 
& Co. were indebted to Akshoy Kumar 
Nandi to the extent of Rs. 9750. But- 
in that award the arbitrators said that 
as the amount found by them to be due* 
to the defendant by the plaintiff in that 
suit was by an award made that same* 
day in Suit No. 421 of 1932 being direc- 
ted to be paid by the plaintiff to the» 
defendants in that suit they did not 
make any aw’ard for the said sum in 
favour of the defendant in Suit No. 1291 
of 1932. The award which they actu- 
ally made in connexion with Suit 
No. 1291 of 1932 was in these terms: 

1. That the suit be dismissed. 

2. That the plaintiff do pay to the defendant 
his costs of this suit and of the arbitration pro- 
ceedings with interest at 6 per cent per annum 
from the date of taxation including Rs. 5900 
being the fees of the arbitrators and of their 
clerks. 

On the same day, that is to say, 29th 
April 1933, the arbitrators had signed an 
award in Suit No. 421 of 1932 whereby 
they awarded as follows: 
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1. That the defendanita pay to the plaintiff 
the sum oi Bs. 9750. t 

2. That the defendant do pay to the plaintiff 
the costs of the suit and the costs of the arbitra- 
tion proceedings with interest at 6 per cent per 
annum from the date of taxation including 
Bs. 202 being th^ fees of the arbitrators and 
their clerks. 

3. That the said sum to carry interest at the 
rate of 6 per cent per annum from the date of 
the decree to be made herein. 

Then on 16th May 1933 the attorney 
for S. C. Dass & Co., received a notice 
from the Eegistrar of this Court to the 
effect that the award of the arbitrators 
appointed in Suit No. 421 of 1932 under 
the order dated Isfc December 1932 had 
been filed on 12th May 1932 and that 
the Court would proceed to pass judg- 
ipent on that award on 22ad May 1933. 

It is as an outcome of those arbitra- 
tion proceedings that the present pro- 
ceedings were instituted and S. C. Dass 
A Co. now seek to have the award made 
against them in Suit No. 421 of 1932 
set aside on certain grounds which are 
set out in paras, 13 and 14 of their peti- 
tion. The first ground is of a some- 
what technical character and the other 
grounds relate to the conduct of the 
arbitrators themselves in connexion with 
the arbitration. The first ground is 
^gtated in this way: 

‘‘That the said avsard as filed as aforesaid is 
invalid as the same was filed after 6th May 
1938 being the time extended to, file the same 
under the said order of ?8th January 1933.” 

In other words, so far as the first 
ground is concerned the present appli- 
cants say, that the award made in Suit 
No. 421 of 1932 is an invalid award in 
4ihat it was not filed in time. They say 
it ought to have been filed by 6th May 
1933, but in fact it was nob filed until 
I2th May 1933. What actually hap- 
pened was that the award was, as I have 
stated, signed on 29bh April 1933 and on 
that same day or a day or so later the 
two arbitrators sent the award to the 
Eegistrar, Original Side, of this Court 
with a covering letter in these terms: 

Suit No. 421 of 1932. 

Akshoy Kumar Nandi 

V. 

Sris Chandra Dass 

”Dear Sir 

l8y an order dated 1st December 1932 we 
were appointed arbitrators in the above suit and 
hy a subsequent order directed to file this aw^rdt 
on or before 6th May 1933. We are sending an 


award herewith the following papers and re' 
quest that it may be filed. 

Yours faithfully 

Enclosures: Sd. S. K. Basu. 

Minutes; Sd. A. K. Boy. 

Arbitrators.” 

It is not entirely clear on what date that 
letter was actually sent because the date 
at the head of it is given in type as 29th 
April and in manuscript “1st May'’, 
which seems to suggest that they inten- 
ded to send it on the 29bh April but in 
fact put upon it the date “ist May” 
when they signed the letter and added 
in manuscript the concluding words of 
the letter containing the request that 
the award should be filed. The question 
of date however is of no importance be- 
cause there is an endorsement of the 
Eegistrar of this Court, “execution depart- 
ment, Inform the attorneys concerned” 
and that endorsement is dated 1st Miy 
1933. 

Mr. Isaacs who appeared for the ap- 
plicants in these proceedings contended 
that as that award was not actually 
filed until the 12bh May it was invalid 
by reason of the provisions of para. 15, 
Sch. 2, Civil P. C. 

The material part of that paragraph 
(para. 15) says: **No award shall be set 
aside except on one of the following 
grounds, namely: 

“(c) The award having been made after the 
issue of an order by the Court superseding the 
arbitration and proceeding with the suit or after 
the expiration of the period allowed by the Court 
or being otherwise invalid.” 

So, we get this proposition : 

“No award shall be set aside except on the 
ground of the award having been made after th^ 
expiration of the period allowed by the Court.” 

Mr. Isaacs argued that the effect of that 
provision in the Code was to require 
that the award would not only be made 
but also filed before the expiration of 
the period allowed by the Court. It i? 
true that by consent of parties it was 
ordered : 

“The arbitrators are to make their award and 
submit the same before th,is Court together with 
all the proceedings had and depositions recorded 
and exhibits filed before them on or before the 
28th day of February 1933.” 

As I have already said that date was 
extended until 6th May 1933. The im- 
portant point is, as regards that part of 
the order, that they were to make and 
submit their award before the stipulated 
date. 

Mr. Isaacs then referred to the Kules 
of this Court, Oh: 23, R. 1. It says : 
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Where an awafd in a suit has been made 
and the persona who made have signed it, they 
shall cause it to be' filed in Court together with 
any depositions and documents which have been 
43aken and proved before them in accordance 
with R. 10, Sch. 2 of the Code by forwarding the 
same (together with the nesessary court-fees for 
filing) in a sealed cover addressed to the Regis- 
trar with a letter requesting that the award be 
filed. 

Where the provisions of R 10, Sch. 2 to the 
Code and of R 1 have been duly complied with 
the Registrar shall forthwith file the award and 
^ive notice thereof to the parties which notice 
Mihail be in form No.(l) informing the parties that 
the Court will proceed to pass judgment on such 
award on a date to be fixed in the notice which 
notice shall not be less than 10 days from the 
date of the filing of the said award. 

No award shall be submitted to the Court 
otherwise than by being filed in accordance with 
these Rules.’* 

In the present case, the arbitrators did 
not fully comply with the terms of that 
Eule as they failed to send with their 
application to the Registrar the neces- 
sary court- fees No doubt they are res 
ponsible for this omission but the award 
was actually filed on 1st May 1933. 
Mr. Isaacs, in support of his contention, 
relied upon a case decided in the Allaha- 
bad High Court in 8 All 543 (l). There 
it was held : 

“Under S, 521, Civil P. C., the rule that no 
award shall be valid unless ‘made’ within the 
period fixed bv the Court, is equivalent to a rule 
that the award must be ‘delivered’ within that 
peripd.” 

Mr. Isaacs has apparently overlooked 
the fact that that case was subsequently 
expressly dissented from in another case 
in the same High Court, namely, 27 All 
•459 (2). In that case it was held, that 
where an arbitration takes place the 
order of a Court is sufficient if the 
award be made, that is, completed and 
signed by the 

^‘arbitrators, within the period limited under 
IS. SOS, Civil P, C., it is not necessary to the vali- 
dity of suck award that it should actually reach 
the hands of the Court within such period.” 

In the judgment in that case the lear- 
ned Judges said : 

“Obviously the word ‘made’ is used in the 
un technical sense, because the award cannot be 
considered as made unless it is authenticated by 
the signature of the person who made it. ‘Made’ 
means that the mind of the arbitrator has been 
declared, and such declaration requires an authen- 
tication by signature. S. 521 seems to us to be the 
•same section which governs the case before us. It 
provides that no award shall be set aside except 
on one of th e gro unds m ention e d in t he section , 

1. Behari Das v. Kalian Das, (1886) 8 All 643= 

1886 A >y N 179. 

•Q'. Asadullah v, Muhstinmad Nur, (1905) 27 All 

459=2 A L J 201. 
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one being that the awaird was *made’ after the 
issue by the Court of an order superseding the 
arbitration. It is manifest that the word ‘made’ 
used here does not mean delivery because ‘mak- 
ing’ and ‘delivery’ indicate different stages.” 

Apart from any authorities, at the 
very outset of the argument before me 
in the present case, I was disposed to 
hold that the words of para. 15 itself 
show that that paragraph, reproducing 
as it does S. 521 of the old Code, was 
only intended to mean that an award 
might be set aside if it was not made in 
time. There is nothing in the paragraph 
to indicate, in my opinion that there is 
any necessity for the award beings sub- 
mitted or delivered or tiled in time in 
order to maintain its validity. There is 
moreover a decision of this Court on this 
matter which is directly to the point. I 
refer to the case of 8 C W N 916 (3) where 
it was held that an award made and sig- 
ned but not submitted to the Court with- 
in “the time allowed for delivering the 
same in Court is valid in law.’' The 
facts of the case were that an award was 
made on 2l8t November which was with- 
in the period allowed but was not “deli- 
vered” till 26fch November. The Court 
held that it could not he impeached up- 
on that ground. There is another case of 
this Court which supports'that view of the 
matter in 1921 Cal 576 (4) Mr. Isaacs re- 
lied strongly upon the provisions of R. 1, 
High Court Rules. Re .. pointed out to 
me in the course of the argument that 
that Rule does not provide any sanction 
for its enforcement or rather does not 
impose any disability on the parties ‘to 
the arbitration, if it is not fully com- 
plied with by the arbitrators. In my 
judgment however in order to ascertain 
whether an award can be set aside or 
not, it is necessary to refer not to a Rule 
of that kind but to the substantive pro- 
visions of the Civil Procedure Code. 

I am, accordingly, clearly of opinion 
that the award made in connexion with 
Suit No. 421 of 1932 is not rendered in- 
valid by reason of the fact that it was 
filed on 24th May inspite of 6th May. 
That disposes of the first point put for. 
ward in support of the present applica- 
tion. 

Now, the other objections to the award 
raised by the present applicants relate, 

3. Debend ra Nath Chatter jee v. Sarbamongola 
Debi, (1904) 8 C W N 916. 

4. Sewdatrai Narsaria v. Tata Sons, Ltd., 192 1 
Cal 676=77 I 0 769. 
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as already mentioned# to matters in con- 
nexion with the conduct of the arbitra- 
tion itself. The first of them is stated 
in these terms : 

“That the findings of the arbitrators in the 
said award is based on the findings of the arbi- 
trators in their award in the said Suit No. 1291 
of 1932 and the arbitrators arrived at the said 
findings without deciding the abovementioned 
issues settled in this suit (that is to sav, Suit 
No. 421 of 1932) or in the said Suit No. 1291 of 
1932.” 

Regarding that objection Mr. Isaacs 
has state! that although all the matters 
of account in dispute between the 
partips had been settled in the arbitra- 
tion held in connexion with Suit No. 
1291 of 1932, nevertheless the arbitra- 
tors before proceeding to make an 
award in the arbitration in Suit No. 421 
of 1932 ought to have set out in their 
award the issues settled by them in the 
other arbitration with categorical 
answers to each of those issues. We 
are not concerned, upon this, application 
with anything in Suit No. 1291 of 1932 
or the award made in that connexion. 
That is not a matter which I have before 
me in any shape or form. All that need 
be said upon this point is that ad- 
mittedly the parties themselves agreed 
that the proceedings in the Suit No. 
1291 of 1932 should be used to determine 
the questions which had to be deter- 
mined in Suit No. 421 of 1932. There- 
fore, it cannot be said that the arbitra- 
tors acted improperly or misconducted 
themselves because they acted upon the 
basis that the one arbitration deter- 
mined the other. It is obvious that in 
Suit No. 1291 of 1932 the arbitrators 
found that S. C. Das & Co., owed the 
plaintiff the sum of Rs. 9,750/- (nine 
thousand seven hundred and fifty rupees). 

If their award in that arbitration did 
not, in fact, direct that that sum should 
be paid by S. C. Das & Co. to Akhoy 
Kumar Nandy, then it necessarily fol- 
lowed that in the other award they 
should make an order directing that that 
sum should be paid by S. C. Das & Co. 
to Akhoy Kumar Nandy. By the time 
the arbitration with which we are now 
concerned came to be i determined, there 
was nothing left to be done excepting 
the making of an order that the sum of 
Es. 9,750/- should be paid. It cannot 
therefore be contended that the arbitra- 
tors, in connexion with the award now 
under discussion, acted improperly in not 
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setting out the issues which they may or 
may not have decided one by one in th& 
previous arbitration. 

The next objection taken by Mr. Isaacs 
on behalf of the present applicant is of 
a rather more serious nature. It is in 
these terms : 

“That the arbitrators on 28th April 1933 be- 
fore making the award improperly obtained an 
undertaking from the plaintiffs’ attorney Mr. R. 
G. Deb that the plaintiff would pay the fees due* 
to the arbitrators and their clerks even if the 
plaintiff did pot get a decree in his favour in. 
this suit, (that is to say, Suit No. 421 of 1932).” 

The petition then proceeds : 

“That your petitioner believes that the arbi- 
trators were biased in favour of the plaintiff on 
account of the said undertaking.” 

What took place appears to be accur- 
ately stated in an affidavit made on be- 
half of the respondent to the present ap- 
plication, that is to say, the plaintifiV 
which affidavit was made by one Sham 
Chand Nandy, who was described as the 
grandson of the plaintiff and he was ap- 
parently looking after the suit on his 
behalf. In para. 9, the deponent says : 

“I deny that the arbitrators before making: 
the award obtained any undertaking from Mr. 
R. C. Deb improperly or otherwise as alleged or 
at all. The true facts will appear from extract 
of the minutes of the meeting held in Suit 
No. 1219 of 1932 on 28th April 1933 which is as. 
follows: 

“The defendant has paid the sum of Rs. 1000* 
on account of the fees of arbitrators and their 
clerks. 

The plaintiff also gave two cheques for Rs 600 
each on the same account, but Mr. Das states 
that till now he has not been able to arrange foe 
their encashment. 

There have been altogether thirty sittings,, 
and a sum ofiRs. 4,950 is payable for the balance 
of such fees. The award must be filed by to- 
morrow if it is to be in time. The award should! 
in the first instance, pay the fees of the arbi- 
tration, but Mr. Banerjee states that his client is 
not in a position to pay anything or for encash- 
ment of those two cheques. 

Mr. Deb on behalf of his client oSers to pay" 
the balance of the said fees and asked for direc- 
tion that when paid his client will be entitled to 
add the same as well as the amount previously 
paid to his claim which may be allowed by the 
arbitrators. If however the arbitrators do not 
allow my client’s claim suitable directions might 
be given to set off these payments against his^ 
liabilities. If the arbitrators are of opinioa« 
that a seprate award should be given in the 
other suit suitable directions might be given 
accordingly. 

Mr. Banerjee states that these directions are 
unnecessary. 

Mr. Deb states that suitable directions pro- 
viding protecting interest of his client should be 
given. 

The arbitrators: -‘The matter will be consi- 
dered in our award.” 
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Mr. Banerji did not take any exception to the 
Dffer made by Mr: 'Deb.** 

Now, the first thing that strikes one in 
3onnexion with this point is that as I 
have previously stated, the method ot 
deciding the dispute between the parties 
was inordinately expensive. Some idea 
ot the total cost of this arbitration is to 
be gathered from the amount of the fees 
claimed by the arbitrators. However, 
it would appear that the arbitrators 
were entitled to the fees they were ask- 
ing for and I am bound to say that the 
arbitrators were entitled to payment of 
their fees in connexion with the award 
they made. The matter would of course 
have been beyond any critici^^m if, in 
fact, each party had paid half the costs 
of the arbitration. 

When it was found that Mr. Das was 
not in a position to pay his share it 
would have been wiser on the part of 
the arbitrators if they had proceeded to 
complete their award and then retain it 
until such time as their fees were paid 
by the party in whose favour it was in 
fact made. 

Mr. Isaacs sought to bring the present 
case within the four corners of an old 
case decided in England in the year 1734 
the case of 2 Barnard 463 (5). In that 
case, arbitrators to whom disputes bet- 
ween A and B had been referred, before 
'making their award, demanded three 
guineas from each ot the parties in res- 
pect of their^ charges and expenses. A 
paid the mcmey but B did not. On a 
motion to set aside the award it was 
[held that where arbitrators take money 
from one of the parties singly, whether 
for charges or anything else, before mak- 
ing their award, that is suflScient cause 
to set aside the award. No doubt the 
principle there enunciated is sound and 
correct and it is therefore generally 
speaking undesirable not to say improper 
for arbitrators to take money from one 
side only before the award is actually 
made. The decision in the case just re- 
ferred to was made upon the footing 
that the arbitrators were or, at any rate, 
might have been biased in favour ot the 
party who in fact, had paid their 
charges. In a much later case, 9 T L R 
181 (6), however the Court refused to set 
aside an award on the ground that an 
undertaking had been given by one side 

5. Shephard v. Brand, 2 Barnard 463. 

6. In re Kenworthy and the Queen Insurance 

Co., (1893) 9 T L R 181. 


to take up the award in any event. In 
that case, disputes arising out of a policy 
ot insurance were referred to two arbi- 
trators and an umpire under an arbitra- 
tion clause in the policy at the end ot 
the hearing met before the making of 
the award. The arbitrator for the com- 
pany asked the solicitor for the company 
whether the company would undertake 
to take up the award in any event. The 
company gave this underbaking. On a 
motion to set aside the award on the 
ground that the “undertaking to take up 
the award amounted practically to a 
payment of money by the company to 
the arbitrator, it was held, distinguish- 
ing 2 Barnard 463 (5) (supra) that the 
arbitrators had not been guilty of such 
misconduct as would require that the 
award should be set aside. 

All the same however, in my judgment, 
the principles underlying the decision in 
2 Barnard 463 (5) still hold good and it 
is imperative that arbitrators should al- 
ways scrupulously avoid any course oi 
action which even remotely bears the 
complexion of their having put them- 
selves into a position where it might be 
said against them that they had received 
a pecuniary inducement which might 
have had some effect on their determi-i 
nation of the matters submitted to theiri 
adjudication. In the present instance l; 
do not think it can be rightly contended 
that the circumstances attending the 
payment of the fees of the arbitrators 
brings the case between the ambit of the 
decision in 2 Barnard 463 (5) (supra). I 
should be very reluctant to hold that 
the arbitrators in the present case were 
influenced in their decision by the man- 
ner in which their fees came into their 
hands. It is true that the whole qf thej 
sum of Rs. 2,000 was paid in the first in- 
stance by Akshoy Kumar Nandy but half 
that sum was provided by him by way 
of accommodating Mr. Das ot the plaintiff 
firm S. C. Das & Co , when Mr. Das 
found himself in the position of nob been 
able to arrange for the two cheques for 
Rs. 500 each to be met on presentation, 
and what was done by Mr. Deb, the soli- 
citor acting on behalf ot the defendant 
was not objected to by Mr. Banerjee, the 
solicitor for the plaintiff firm. The whole 
matter of the payment ot the arbitra- 
tors* fees was one of mutual arrangement 
between the contending parties as ap 
pears from the minutes the correctness 
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o£ which has not been disputed. More- 
over from the very [outset of his argu- 
ment Mr. Isaacs partly stated he was 
not in a position to substantiate nor did 
he intend even to put forward the alle- 
gation contained in para. 14 (3) of the 
petition of S. C. Das & Co., on which the 
present proceedings were founded. That 
attitude on the part of the learned Coun- 
sel appearing for S. 0. Das & Co., puts 
the present case outside the mischief 
aimed at in 2 Barnard 463 (5). Having 
said that however I feel bound to em- 
phasise that the arbitrators would have 
been wiser had they avoided altogether 
a method of collecting their fees which 
laid them open to imputations, of cor- 
ruption — or at any rate prejudice — how- 
ever unfounded such imputations might 
prove to be upon close examination. 

The last point taken by Mr. Isaacs on 
behalf of the applicant is that set forth 
in para. 14 (4) of the petition. It is 
stated in these terms : 

“That the plaintiff fraudulently withheld the 
inspection to the defendant of the Khatian or 
ledger books for the years 1923 and 1924 al- 
though the same were disclosed by the plaintiff 
in letter dated 24th June 1932 written by the 
plaintiff’s solicitors to the defendant’s solicitors 
and tendered and marked Ex. 10 in the arbitra- 
tion proceedings in Suit No. 1291 of 1932. If the 
said ledger books weie produced 'by the plaintiff 
the same would have disclosed the real state of 
affairs regarding the items on the debit side of 
the statement of account filed with the written 
statement between 28th April 1923 and 14th 
June 1923 and also between 8th March 1924 and 
20th October 1924 involving large sums of money 
advanced by the defendant to the plaintiff and 
the arbitrators could have come to the true find- 
ings in their award. (5) The arbitratois should 
have directed the plaintiff to produce the said 
ledger books but they did not do so.” 

Once morJ l would point out that 
what we are here concerned with is the 
award made in the arbitration in Suit 
No, 421 of 1932. It is therefore not open 
to the present applicants to hark back, 
as it were, to anything that might have 
occurred in the course of the arbitration 
proceedings in Suit No. 1291 of 1932. In 
any event however Mr. Isaacs was not 
able to say that in fact any application 
was made to the arbitrators for the pro- 
duction of the books the absence of 
which if they were absent is not com- 
plained of. If in fact Counsel or who- 
ever was appearing on behalf of S. C. 
Das & Co. bad made an application for 
, an order that the ether side should be 
directed to produce these books and that 
order had been refused then perhaps 


there might have been something to be 
said of that position. As far as I can see 
however there is no evidence whatever 
to show that any attempt was made to 
compel the other side to disclose these 
books. On this point Shamohand Nandi 
in the affidavit made by him on behalf 
of Akshoy Kumar Nandi deposes as fol- 
lows : 

Para. 11 : 

‘T deny that the plaintiff withheld inspection 
of ledger books of the years 1923 or 1924 fraudu- 
lently or otherwise. The said ledgers were not 
disclosed in the affidavits of document of the 
plaintiff. The said books were lost and could 
not be found. The plaintiff disclosed and gave 
inspection of the Jabda books (cash books) for 
tie years 19*23 and 1924. The entries in the 
ledger are made up from the Jabda. I depy that 
the said ledger books if produced would have dis- 
closed anything which could not be found in the 
Jabda books or that would have disclosed that 
any sum of money were ever advanced by the 
defendant to the plaintiff or they would have 
disclosed the real state of the items on the debit 
side of the statement of account between 28th 
April 192.3 and 14th June 1923 and between 8th 
March 1924 and 20th October 1924. The plain- 
tiff disclosed all books and documents in his pos- 
session and power relating to the matters in dis- 
pute in the two suits. The said ledgers for 1023-- 
1924 were referred to by mistake in the letter 
dated 21th June 1924. The said letter was writ- 
ten before any search for the books was made by 
me under my instructions. A search for other 
books was made by me before the list of docu- 
ments disclosed in the affidavit and I found that 
they were missing having been destroyed by 
white ants long ago or lost.” 

In para. 12 he said : 

“Before the evidence began Mr. Ban er ji \n an- 
ted inspection of the ledger bo(5ks of 1923 and 
1924. He was then told that those books were 
lost and could not be found. Thereupon Mr. 
Banerji proceeded with the reference. No com- 
plaint was made to the arbitrators that the said 
books had been fraudulently or at all suppressed 
or any direction was asked for on proper mate- 
rials for the production of the said books. The 
arbitrators could not have given any direction 
for the production of the said ledgers in view of 
the statements that they were lost and could not 
be found.** 

That account of what transpired be- 
fore the arbitrators has not been seri- 
ously challenged. All that Mr. Das in 
his affidavit in reply says about it so far 
as is really material is this : 

“With reference to para. 12 of the said affida- 
vit (i. e. the affidavit of Sham Chand Nandi) I 
state that the arbitrators did not direct the 
plaintiff to produce the ledger book for the vears 
1923 and 1924 but allowed Mr..P. N. Banerji to 
cross-examine the plaintiff regarding the said 
letter as will appear from the following extract 
from the deposition cf the plaintiff before the 
arbitrators. 

And the questions are set out. 
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Nowhere does he say that a formal 
application wa^ made to the arbitrators 
and that such application was refused. 
There is therefore nothing in this last 
point made by Mr. Isaacs on behalf of 
the applicants which would justify me 
in interfering with the award of the 
arbitrators. As previously stated, the 
second, third and fourth points set up 
by the applicants were in effect charge 
of misconduct against the arbitrators, 
misconduct of course in the technical 
sense. Those charges have not been 
made out, and subject to the observa- 
tions I have thought fit to make with 
regard to the method in which the fees 
were paid it would seem so far as one can 
Judge upon the materials now before me 
that the arbitrators conducted the arbi- 
tration in a satisfactory manner. This 
application must accordingly be dis- 
missed with costs. 

K.s. Application dismissed. 
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Mitteb, J. 

Basik Lai Mukhuti and others — Plain- 
tiffs — Appellants. 

V. 

Prasanna Kumar Saha and others — 
Eespondents. 

Appeal No, 842 of 1332, Decided on 
12th December 1934, against decree of 
Sub Judge, Second Court, Faridpur, D/- 
30th November 1931. 

Evidence Act (1872), S. 13 — Suit for khas 
poasession of land on establishment of title 
—Defendant claiming it as belonging to his 
homestead — Documents of purchase of home- 
stead by defendant and his predecessors in 
title are admissible — Absence of proof of 
possession affects only weight and not ad- 
missibility — Deed, 

In a suit for kbas possession of land estab- 
lished on title, where the defendant claims 
that this forms part of his homestead docu- 
ments by which defendant, and his predecessor 
in title purchased the homestead are admissible; 
the absence of proof of possession does not affect 
the admissibility of such documents but it only 
affects the weight to be attached to them: 1926 
Gal 1189; 1914 P C 74, Bel on. [P 368 C 1] 

U. N, Sen Gupta and Manmatha Nath 
Roy (Jr.) — for Appellants. 

Bhuhan Mohan Saha — for Respon- 
dents. 

Judgment. — This appeal is on be- 
half of the plaintiffs and arises out of a 
suit for recovery of khas possession on 
establishment of their title. The land 
in suit is a very small strip of land and 
a very narrow ditch on the border of 
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the plaintiffs' land recorded in dag 
No. 362 of the settlement map and the 
defendants’ homestead recorded in dag& 
Nos 364 and 368 of the settlement map 
of Mouza Palong, the plaintiffs and the 
defendants respectively claiming this- 
part of the land and ditch and parts of 
their respective homesteads. A Com- 
missioner was appointed to relay the 
Thak map and the settlement map in 
the locality. He could not relay the 
Thak map accurately and both the 
Courts below have held that the Com- 
missioner's relaying in reference to the 
Thak map cannot be accepted. 

The Court of first instance held that 
the Commissioner’s relaying of the settle- 
ment line was reliable and in accordance 
with the Commissioner’s report in this 
respect made a decree in part in favour 
of the plaintiffs. The plaintiffs pre- 
ferred an appeal to the learned Sub- 
ordinate Judge and the defendants a 
cross-objection. The learned Subordi- 
nate Judge gave very cogent reasons for 
not accepting the Commissioner’s relay- 
ing of the settlement line and pointed 
out that a pathway on the east of the 
defendants’ land shown as beyond the 
homestead in the settlement map bub 
the Commissioner’s relaying would in- 
clude it within their land. He pointed 
out further that the dispute related to 
a vary narrow plot only 44 links wide 
and having regard to the errors which 
he pointed out in the Commissioner's 
relaying with regard to the eastern 
boundary it was not safe to act upon 
the report of the Commissioner which 
on the face of it was wrong. He accord- 
ingly held that the plaintiffs were not 
entitled to the decree as passed by the 
trial Court. The learned Subordinate 
Judge then observed that there is a 
hedge on the north of the ditch in ques- 
tion near about the southern extiemity 
of the defendant’s land and he observed 
that this is a fact which is strongly in 
favour of the plaintiffs and would lead 
to the inference that the hedge was the 
southern boundary of the defendants’ 
land. If that were so, the whole of the 
disputed land would fall to the plain- 
tiffs’ dag No. 362, but the learned Sub- 
ordinate Judge observed that it would 
be unsafe to proceed upon the existence 
of the said hedge because there are two 
documents one of the year 1288 and the 
other of the year 13 18 which would show 
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that the ditch is iggluded not in the 
plaintiffs* land butl^^n the defendants* 
homestead. The dpipument of the year 
1307 is a conveyance by which the de- 
fendants purchased their homestead and 
the document of the year 1288 is a 
purchase-deed of the defendants* prede- 
cessors in title by which the homestead 
was purchased by them. The learned 
Subordinate Judge, as I have stated, 
said that these documents show that 
the Kacha (ditch) is included in the de- 
fendants’ homestead. 

Mr. Sen Gupta appearing on behalf 
of the plaintiffs appellants has urged 
that the above-mentioned two docu- 
ments are inadmissible in evidence; 
secondly, that the learned Subordinate 
Judge has placed a wrong construction 
upon them. I do not see how these 
documents are inadmissible. They are 
the defendants’ title-deeds and in them 
a claim is made, at least a right is as- 
serted by the defendants and their 
predecessors to the Kacha or ditch in 
3 uit. These documents, in my judg- 
ment, will be admissible in evidence 
under the provisions of S. 13, Evidence 
Act. Mr, Sen Gupta argues that if 
bhere is no evidence of possession in 
accordance with the recitals in these 
documents, these documents would be 
no evidence at all. I cannot give effect 
to this contention. In the case of 1914 
P. C. 74 (l), such documents have been 
treated as evidence and as they are old 
documents some weight ought to be at- 
bached to them. In dealing with this 
question, Mookerjee, J., in the case of 
1925 Cal. 1189 (2) pointed out that the 
absence of proof of possession does not 
affect the admissibility of such docu- 
ments but it only affects the weight to 
be attached to them. In my judgment 
therefore the two documents are ad- 
missible in evidence. Whether they 
were entitled to have the same weight 
which has been given to them by the 
learned Subordinate Judge is really a 
question of fact and cannot be gone into 
in second appeal. I do not also agree 
with the contention of Mr. Sen Gupta 
bhat these two documents have been 
mis-construed. The document of the 
year 1288 a ft er giving the northern, 

1. John King & CoTv. Chairman of the Munici- 
pal Commissioners of Howrah, 19U P 0 7i= 
26 1 0 949. 

2. Swarnamoyi v. Sourindra Nath Mitra, 1925 
Cal 1189=89 I C 747. 


eastern and western bouiadaries of the 
land proposed to be sold by that docu- 
ment proceeds in this way. “To the 
north the house of Madan Mohan Saha 
including its southern ditch.” That 
clearly indicates that the house of 
Madan Mohan Shaha to which apper- 
tained the ditch is also the subject-mat- 
ter of the case and the southern boundary 
of the conveyed lands was the southern 
side of the ditch in question. 

The southern boundary of the lands 
conveyed by the document of the year 
1307 is put in these words: Halot or path- 
way in the northern extremity of the 
agricultural land of Raj Kumar Mukher- 
jee (plamtiff). After these words the 
words ‘ Gar Kacha Saha” are added. 
These words, in my judgment, convey 
the idea that the boundary is^to be the 
the Halot or pathway of Raj Kumar's 
land but to make it clear that the Gar 
or the ditch is being included in the 
conveyance, the words that I have 
stated, namely, “Gar Kacha Saha,” are 
added there. In my judgment, the de- 
cree made by the learned Subordinate 
Judge is unassailable and must be 
affirmed. The result is that this ap- 
peal is dismissed with costs. 

K.S. Appeal dismissed. 
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Mitter and Patterson, JJ. 

Kumar Baj Krishna Prosad Lai Singh 
Deo — Plaintiff — Appellant. 

V. 

Barahani Goal Conoeru Ltd, and others 
— Defendants Respondents. 

Appeal No. 54 of 1930, Decided on 
20th July 1934, against original decree 
of Addl. Sub-Judge, Asansole, D/- 23rd 
December 1929. 

(a) Permanent settlement — Person claim- 
ing certain land as appertaining to 
permanently settled estate — Onus is on 
him to prove that such land is included 
in mal assets of estate at date of permanent 
settlement. 

Where a person claims certain land as apper- 
taining to the permanently settled estate, the 
onus is on him to prove that the land is inclu- 
ded in the mal assets'of the estate at the data of 
the permanent settlement, in other words that it 
fell within his regularly assessed mahal. This is 
not discharged by merely showing that the mouza 
is within the ambit of geographical limits of his 
estate, he must go further and show that this 
mouza was assessed to revenue: li M I A 152 
(P C), Bel on., and 1922 P 0 272, BeJ, 

[P 369 0 1] 
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(b) Admistion — Person admitting certain 

thing to be true shifts burden. * 

What a man admits to be true must reason- 
ably be presumed to be so and this admission 
shifts the burden on to the respondent: 29 
All 184 (P C) Ref. [P 372 0 1] 

(c) Deed — Construction — Some words used 
in heading and body of document must have 
tsame meaning. 

Where a word is used in the heading and 
also in body of a document it must have the 
•same meaning. [P 372 C 2] 

(d) Bengal Regulation (19 of 1793) — Effect 
of invalid lakheraj grant is to make land sub- 
ject to payment of revenue. 

The effect of the Regulation in the case of 
invalid lakheraj grants is not to dispossess the 
ICx-lakherajdars but to make the lands subject to 
the payment of revenue. [P 374 C 1] 

(e) Land Tenure— Lakheraj lands — Right 
of Government to assess to Government 
revenue is barred by lapse of 60 years. 

The right of the Government to assess lakhe- 
raj lands to revenue becomes barred bv the lapse 
of 60 Years; 4 M I A 466, (P C) Ref 

[P 374 C 1] 

(f) Bengal Regulation (8 of 1793), S. 36 — 
Assessment is to be fixed exclusive and in- 
dependent of all existing lakheraj lands. 

By virtue of S. 36 of Regulation (8 of 1793) 
the assessment is to bo fixed exclusive and in- 
dependent of all existing lakheraj lands, that is 
lands exempt from the public revenue. Such 
lands are therefore in effect withdrawn from 
the settlement and the zamindar, though those 
lands might be locally situate within his dis- 
trict, could claim no title therein by virtue of 
the settlement: 1911 (P C) S, Ref . [P 375 C 2] 

(g) Evidence — Thak maps are evidence as 
-to state of things at date of Permanent 
Settlement. 

Thak maps are good evidence of the state of 
things at the date of the Permanent Settlement 
in the absence of evidence to the contrary: 30 
Cal 291, (P C) Rel on. [P 376 C 1] 

(h) Record-of-Rights — It is no evidence of 
title. 

The Reoord-of-Rights is no evidence on the 
-question of title as the records are mainly based 
on possession. [P 378 0 1] 

(i) Bengal Regulation (19 of 1793), S. 4 — 
Mineral rights — Lakherajdar holding under 
invalid grant not resumed by Government — 
Though property is situated in limits of 
^amindar’s estate title of mineral rights is 
in lakherajadar. 

The title to the underground rights is in the 
lakherajdar who holds under an invalid grant 
which has not been resumed by the Govern- 
ment although the property is situate within 
the geographical limits of the estate of the 
zamindar: Case law referred. [P 881 0 2] 

(j) Landlord and Tenant — Mineral rights 
Are in owner — Mines, 

Minerals rights are in the proprietor of the 
soil. [P 381 0 2] 

(k) Landlord and Tenant — Rent free grant 
— Minerals .will not pass to grantee in ab- 
sence of express reservation. 

If the grant is a rent free grant there can be 
no question that the minerals would not pass 

-I ooe nl irr o. ACt 


to the grantee in the absence of reservation: 
1919 P C 17, Rel on. [P 381 0 1] 

(l) Evidence Act (1872), S. 116 — Suit for 
rent or ejectment — Relationship of landlord 
and tenant alleged — Plaintiff need not set 
out his own title — Landlord and Tenant. 

In a suit for rent as in a suit for ejectment 
against a tenant where the relationship of land- 
lord and tenant is alleged to exist it is not 
necessary that the plaintiff should set out his 
own title, and this is on the principle that the 
tenant is estopped from denying that his land- 
lord who put him in possession of the land then 
had title so to do, or that his landlord from whom 
ho accepted a lease then had title to grant the 
lease or that the landlord to whom he paid rent 
then had title to receive the rents. [P 382 0 1] 

(m) Evidence Act ( 1872), S. 116 — Estop- 
pel under, is estoppel by contract. 

Section 116 deals with instance of estoppel by 
agreement based on permissive enjoyment. The 
estoppel of a tenant is founded upon a contract 
between him and his landlord. [P 382 C 2] 

(n) Deed — Recital in deed to which person 
is not party is not evidence against him — 
Evidence. 

A recital in a document to which a person is 
no party is not evidence against such person: 
1916 P G 110, Rel on. [P 383 0 1] 

(o) Landlord and Tenant — Plea of eviction 
by title paramount — Conditions necessary 
stated — Forcible expulsion is not necessary. 

In order that the plea of eviction by title 
paramount might constitute a good defence, 
three conditions must be fulfilled. The evic- 
tion must have been from something actually 
forming part of the premises demised, (2) the 
party evicting must have a good title, (3) 
the party must have •'quitted against his will. 
Forcible expulsion is however not necessary, for 
it is sufficient if the tenant gives up possession 
and the person claiming by title paramount, 
i. e. by a title superior to those both of the lessor 
and lessee against a tenant who is unable to 
to make a defence. [P 384 0 2] 

(p) Deed — Kabuliayat — Consideration 
need not appear on face of deed itself — Oral 
evidence to show that real consideration is 
settlement of doubtful rights is admissible — 
Evidence Act (1872), S. 72. 

It is not necessary that the consideration for 
a deed by kabuliyat must appear on the face of 
document itself; it is permissible to rely on 
external evidence showing that the real consi- 
deration for the kabuliyat is a settlement of 
doubtful rights. Oral evidence can bo given to 
show what the real consideration was for the 
kabuliyat: Cr ear s v. H miter 19 Q. B. D. 341, 
Rel on; English cases referred. [P 384 0 2] 

(q) Evidence Act (1872), S. 116 — Lessee 
cannot dispute lessor's title without first 
surrendering possession. 

Section 116 of the Act precludes the lessees 
from disputing the lessor who has put the les- 
see in possession without first restoring posses- 
sion: 1933 P G 29 Ref, [P 384 0 1] 

(r) Landlord and Tenant — Rent issued out 
of land or covenant concerning rent is 
covenant which touches land or runs with it 
— It can be enforced against transferee of 
lease. 

Rent issued out of land and any covenant con- 
cerning rent of the demised premises is a coven- 
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ant which touches the land or runs 'with the 
land. If the covenant to pay rent whether 
there is title in the lessor or not is binding on 
the original lessee the covenant being one which 
runs with the land can similarly be enforced 
against tbo transferee of the lease. [P 388 0 1] 

S. N. Banerjec, Sarat Chandra Bose 
and Karunavioy Ghose — for Appellant. 

P. E. Das, S. C. Boy, ^Provash Chan- 
dra Chatter jee, Jitendra N^ath Boy, 
Probhas Chandra Bose and Krishna 
Chaitanya Ghose — for Respondents. 

Mitter, J. — This is an appeal by the 
plaintiff from the decree of the Addi- 
tional Subordinate Judge of Asansole 
dated 23rd December 1929 dismissing 
his suit for recovery of arrears of 
royalty and for a declaration that the 
royalty payable to the plaintiff is the 
first charge on the colliery described in 
the schedule to the plaint including 
machinery boiler, implements and office 
rooms. 

The case stated in the plaint is that 
Mouza Manohar Bahai appertains to 
the permanently settled estate, Chakla 
Panchakote belonging to the Raja of 
Panchete who is a pro forma defendant 
to the suit; that while possessing the 
undergrounds of the said mouza the 
Eaja settled the said underground rights 
with Eadha Ballav Mukherjee on 25th 
January 1912 and registered pottahs 
and kabuliyats were exchanged between 
the parties, that according to the terms 
of the kabuliyat Eadha Ballav was to 
pay annually a minimum royalty of 
Es. 3,200 and royalty at varying rates 
for different kinds of coal and that the 
royalty and minimum royalty were to 
be the first charge on the mouza and 
the colliery in suit; that Eadha Ballav 
sold his interest in Mouza Manohar 
Bahai to Baraboni Coal Co. (defen- 
dant l) by a deed of sale dated llth 
February 1914, that the Baraboni Coal 
Co. after getting their name registered 
in the Sherista of the Raja of Pachete 
executed an agreement on Ist November 
19i8, that Gour Gunanand Thakur and 
others who will be described as Thakurs 
throughout who are the surface holders 
of the said mouza had never any title or 
possession in the under-ground rights of 
the said mouza, that at the time of the 
agreement of 1st November 1918, the 
defendants gave out that the Thakurs 
had underground rights and the royalty 
was reduced from 3 annas to 2 annas 
per ton of steam coal to 2 annas per 
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ton and certain other stipulations were^ 
made; that by a registered deed dated 
29th September 1926 the Raja of Panchete 
(proforma defendant 3) made a gift to' 
the plaintiff of the Manohar Bahai 
Colliery and other properties for the 
khorposh of the plaintiff including the 
arrears of royalty duo up to the date of 
the kobala; that in pursuance of the 
pottah and kabuliyat dated 25th Jan- 
uary 1912 and of the agreement dated'. 
1st November 1918 defendant 1 com- 
pany paid to the plaintiff the Eaja up 
to December 1926 minimum royalty and 
royalty (a very large sum of money to 
the tune of about Rs. 90,000) that the- 
Manohar Bahai Colliery was sold by 
auction for arrears of road cess due to 
Government and was purchased by de- 
fendant 2, that demands were made for 
the arrears of royalty due to the plain- 
tiff since 16th Poush 1333 B. S., but there 
was no response. Hence the present 
suit. 

The suit was contested by defen- 
dants 1 and 2 who filed separate writ- 
ten ‘defences. Defendant 1 contended, 
(l) that mouza Manoharbahal thoughi 
situate within Pargana Panchakote does 
not appertain to plaintiff’s father’s 
zamindary, but is a separate Touz hekl 
directly under Government; (2) that the 
title of the plaintiff s father was chal- 
lenged in two suits and a decree was^ 
passed on 12th July 1927 declaring that 
plaintiff’s father (D-S) never had nor 
has any title to the property. They de-* 
nied the allegation that the under- 
ground rights were ever in khas posses- 
sion of the plaintiff”s father and al- 
leged that the lease to Eadha Ballav 
was a fraudulent one. The defendant 
company asserted that mouza Manohar 
Bahai has been at all material times 
and is the Lakheraj debuttar property 
of the Sri Gopinath Jeu Thakur and 
was in the possession of the shebaits of 
the said Thakur who owned both the 
surface and underground rights of the 
said mouza. They allege that on lOth. 
Jaistha 1308 one Cover ji Bhoja ob- 
tained a grant of the underground rights 
in respect of 8 annas share of the 
mouza from the shebaits Gourgunand 
Thakur and others who after taking 
possession subsequently traijsferred his 
interest to Messrs. Laek Banerjee and 
Co , that Laek Banerjee was adjudicated 
insolvents in respect and at a sale ' held 
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by the Official Assignee; the defendant Both these issues have been decided 


company purchased the undergrounds 
rights of the whole moza in 1917 and 
entered into possession of the said under- 
ground property. 

In paras 4, 5 and 6 of the written 
statement of defendant 1 company they 
allege that Radha Ballav was induced 
to accept the lease in 1912 on false re- 
presentation by the Raja that ho had 
title to the underground rights, that 
defendant company was induced to take 
the assignment on 14th February 1914 
under mistake and in ignorance of ac- 
tual facts and although the Subordinate 
Judge has based his decision partly on 
these grounds of defence nothing more 
need be said about them since Mr P. R. 
Das, the learned counsel appearing for 
the defendant company, has abandoned 
the defence of fraud or mutual mistake 
in respect of lease of Radha Ballav, the 
assignment of Radha Ballav in favour 
of defendant company in 1914 or the 
agreement of 1st November 1918. 

The defendant company further as- 
serted that they had been paying the 
royalties to the Raja in the bona fide 
belief that he was entitled to the same; 
they refer to the Record of Eights as 
having recorded mouza Manohar Bahai 
as Lakheraj Debuttar property of the 
defendants directly under the Govern- 
ment. The defendants refer in para. 9 
to a suit for the cancellation of the Pot- 
tah pending in the original side and for 
the refund of Rs. 90,994-9-2, and their 
learned Counsel Mr. P. R. Das has right- 
ly described this paragraph of the writ- 
ten statement as wholly irrelevant. 
Defendant 2 was impleaded in their per- 
sonal capacity and the plaint has l)een 
amended and they are now arrayed as 
defendants (2a) as a firm. Their defence 
(see p. 33) is substantially the same as 
that of Baraboni Coal Co. Defendant 3, 
the Raja of Pachete supports the case oi 
gift of the^ mouza Manoharbahal to the 
plaintiff and says he is an unnecesaary 
party. On these pleadings four issues 
were raised. It is only necessaiy to re- 
fer to issues 2 and 3 as controversy has 
centred round these issues in the pre- 
sent appeal. They run as follows : 

Issue 2. Has the plaintiff got any 
right to the property in suit? 

Issue 3.' Is the plaintiff entitled to 
the royalty claimed; if so, 
how much and from whom? 


against the plaintiff and hence the pre- 
sent appeal. Four questions have been 
argued before us and fall for determi- 
nation in this appeal. In the first place 
it is said that the Subordinate Judge is 
‘clearly in error in holding that plaintiff 
has failed to establish title to the 
underground rights of mouza Monohar- 
balial as the evidence both oral and 
documentary clearly establishes such 
right. And secondly it is argued that 
even if the plaintiff fails to establish 
title the contesting defendants are 
estopped from raising the plea of want 
of title in the plaintiff having regard to 
the rule of law embodied in S. 116, Evi- 
dence Act, as on evidence the defendant 
company was put into possession by the 
plaintiff’s predecessor in title, the Raja 
of Pachete. With regard to the question 
of estoppel the Subordinate Judge has 
come to the conclusion that defendant 1 
company was not let into possession of 
the disputed colliery by the Raja of Pa- 
chete and S. 116 does not apply. The 
finding of fact as to whether defendant I 
was put in possession by the plaintiff 
has been attacked by the appellant. It 
is argued next that the finding of the 
Subordinate Judge that there should be 
suspension of rent as there has been 
eviction by title paramount is errone- 
ous. It is argued lastly that even if the 
mouza is Lakheraj of the defendant the 
title to the underground right remained 
in the Raja of Pachete, the zemindar of 
Chakle Pachakot, through whom the 
plaintiff claims. 

The question of title was argued first 
and we proceed to deal with it first. Tho 
plaintiff claims mouza Monoharbahal as 
appertaining to tho permanently settled 
estate of the Raja of Pachate through 
whom he claims. The defendants on the 
other hand asserts that it is the Lakhe- 
raj debuttar of an idol whose earthly re- 
presentatives are the Thakurs. In such 
circumstances the burden would lie on 
the plaintiff of showing that mouza 
Monoharbahal was included in the mal 
assets of the estate at the date of tho 
Permanent Settlement; in other words 
that it fell within his regularly assessed 
Mahal. If any authority is needed for 
this proposition reference might be made 
to the decision of the'Judicial Committee 
of the Privy Council in very early cases 
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of 14: M I A 162 (l). Afc p. 172 of the All 184 (3). In this view we have to 
Report their Lordships say this : determine whether the defendants have 


“Their Lordships think that no just exception 
2a>n be taken to the ruling of the High Court 
touching the burthen cf proof which in such 
cases the plaintiff has to support. If this class 
of cases is taken out of the special and excep- 
tional legislation concerning resumption suits, 
it follows that it lies upon the plaintiff to prove 
i prima facie case. His case is, that his nial 
land has, since 1790, been converted into lakhi- 
L-aj. He is surely bound to give some evidence 
that his land was once mal. The High Court in 
bhe judgment already considered has not laid 
iowo that he must do this in any particular 
way. He may do it by proving payment of rent 
\t some time since 1790 or by documentary or 
Dther proof that the land in question formed 
part of the mal assets of the estate at the De- 
2 ennial Settlement. His prima facie case once 
proved, the burthen of proof is shifted on the 
defendant who must make out that his tenure 
existed before December, 1790.” 

There is nothing in the later and very 
recent decision of their Lordships in the 
case of 19'i2 P C 272 (2), which is incon- 
sistent with the case in 14 Moo I A 
152 (l) The burden which lies on the 
zemindar is not discharged by merely 
showing that the mouza is within the 
ambit of geographical limits of his estate; 
he must go further and show that this 
mouza was assessed to revenue. It is 
contended for the appellant that the 
burden is shifted in the present case as 
there are some admissions of the defen- 
dant company to the effect that the 
mouza is within the revenue paying 
estate of the Eaja of Pachete. Refer- 
ence is made to a kabuliyat dated 24th 
May 1901 of Ooverji Bhoja Ex. 1, p. 54, 
p. 2 where at p. 57 Monoharbahal in the 
Schedule of boundaries is described as 
“appertaining to Touzi No. 1 of District Man- 
bhum and Touzi No. 1 is the permanently set- 
tled estate of Raja of Panchete.” 

The interest of Bhoja has descended 
to the defendant company and the ad- 
mission binds the company. Admission 
to the same effect in 1926 is made in 
Ex. 9, p. 206, (p. 2). Reference is made 
to similar admissions made after suit by 
the Thakurs : Ex. J, 28th March 1929, 
(p. 251, p. 2), Ex K, 29th January 1929, 
(p. 245, p. 2). It is true what a man ad- 
mits to be true must reasonably be pre- 
sumed to be so and this admission shifts 
the burden on to the respondent : see 29 

1. Harihar Mukhopadhyay v. Madhab Chand 

Baboo, '(1870-72) 14 M I A 152=20 W R 469=2 

Sather 484=2 Sar 713 (PO). 

2. Jagdeo v. Baldeo, 1922 P C 272=71 I C 984=: 

49 I A 399=2 Pat 38 (PC). 


effectually discharged the burden of 
showing that the mouza is not part of 
the revenue paying estate of the Eaja 
but that it is revenue free grant of the 
Thakurs, The defendaats sqak to dis- 
charge the burden by three documents 
of very ancient date. They first rely on 
the list of Bazezamin lands (Ex. P-1) 
which they say is equivalent to Lakhe- 
raj lands. The document is at p. 5, p. 2 
of the printed paper book. It is a certi- 
fied copy of Terij of Baje Zamin (lands) 
for the 3 ^ear 1178 B. S., i. e. 1771 A. D. 
The respondent defendant contend, that 
Bazezamin means lakheraj land and 
that this is a return of lakheraj lands 
which is filed in the Collectorate under 
the provisions of Regulation 1769 
and in this return at p. 16 mouza Mono- 
harbahal is shown as a mouza in Par- 
gana Shergura carrying an annual jama 
of Rs. 200 ; on the other hand it is con- 
tended for the appellant that the word 
Bazezamin means miscellaneous lands 
and the words Bajey Asamir Khuchran 
Debuttar (these words are in the ori- 
ginal) against 70 3/16 villages (in p. 5) 
shows that these are the petty debuttar 
of miscellaneous kind belonging to As- 
samis or tenants of the Raj who as ten- 
ants of the Raj would have no underground 
rights in the absence of express reserva- 
tion of these rights in the grant. In 
other words the list is the list of rent 
free grants from Zemindar of Pancha- 
kote according to the contention of the 
appellant. 

It is necessary to decide between 
these conflicting contentions as to the 
meaning of the words Bazezamin as used 
in the heading of the list or as used in 
the body of the document Baje Jami 
Khuchran Debuttar (L. 20, p. 6, part. 2),> 
Ex. E- 1. The meaning of the word Baje 
Jami must be taken to be the same when 
used in the same document (Ex. E-l), 
This is a certified copy of a copy kept in 
the Collectorate, it being suggested on 
behalf of the appellant that the original 
was lost at the time of the Sepoy Mu- 
tiny of 1857 (see p. 53, p. l). The copy 
of which Ex. E-l is a certified copy was 
produced from the Collectorat3 by an 
Arala of the Collectorate and is a part 
of the official records. It must have 

3. Chandra Kunwar v. Narpat Singh, (1907) 29 

All 184=4 A L J 1C2 (PO). 
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been filed in pursuance of an oflScial re- 
quest made apparently under the provi- 
sions of Revenue Regulations dated 17th 
August 1769, (see p. 174 of Colebrook's 
Supplement to the Regulations, Vol. S of 
his Digest). One trouble with which the 
East India Company was confronted 
after their accession to the Dewany in 
1765 was how to tackle the problem of 
revenue free grants. In 1769 the com- 
pany appointed supervisors to make a 
critical and detailed inquiry into the 
various matters one of which was Baze- 
zamin. At p. 175 in the Extract of Pro- 
ceedings of the President and Select 
Committee on 17th August 1769 the fol- 
lowing occur : 

“Charitable and religious donations which 
successive princes have made, many through 
zeal but most through vanity, form no consider- 
able part of some districts, and as it may be rea- 
sonably supposed that in a course of years the 
produce of such benefactions has been misapplied 
and perverted or that the particular persons and 
societies in whose support they were granted 
have fallen or decayed, it is expected that you 
diligently search into and report their true 
state;” 

and again at p. 182 there occurs a pas- 
sage from which it appears supervisors 
are asked 

“to call for particulir accounts of all lands 
which are held as taluks, jagheers and chari- 
table or religious donations.” 

There are the following special in- 
structions with reference to charitable 
or religious donations (see p. 183): 

“ As to charitable or religious donations the 
lands so sequestered are to bo estimated with 
regard to their extent, production and value.” 

Apparently Ex. E-1 was filed in pur- 
suance of the regulation on behalf of the 
zamindar of Panchakote. The zamin- 
dars have enjoyed considerable tracts 
rent fee on various pretences and for 
various purposes (see p. 175 of Cole- 
brookes supplements) and the Super- 
visors were to investigate into the value 
of these lands. Reference was made to 
Philip’s Land Tenures — Tagore Lectures 
p. 212— where the learned author states 
that Baze zamin lands mean “land pay- 
ing no revenue to exchequer.” In a re- 
venue regulation enacted on 31st May 
1782 it is recognized that for sometime 
past the attention of Government has 
been drawn to Baze zamin or lands 
exempt from the payment of revenue 
(see p. 224 Colebrooke’s supplement to 
his Digest). It is pointed out that 
“such lands exist to a very considerable 
degree is well known” and further that 
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partial attempts have been made at 
different periods to ascertain the amount 
and annual value of the Baze zamin 
lands but no general register had been 
formed of them, and* complaint. It is 
argued for the appellant that the word 
“Baze zamin” might have acquired the 
technical meaning of revenue free lands 
in 1782 several years after the Terij 
which was filed in 1771 and the same 
technical meaning cannot be attributed 
to the document which was filed eleven 
years before. But this comment loses 
force when we find the regulation stating 
“ that such lands exist to a considerable degree 
is well known and has drawn the attention of 
Governnent for a considerable number of years.” 

The wore Baze zamin has been used in 
the sense of revenue free grants in S. 48, 
Regulation 19 of 1793. It is also to be 
noticed that this Terij was filed in the 
Pachete case which went up before their 
Lordships of the Judicial Committee of 
the Privy Council and is reported in 
1926 PC 41 (4). At p. 112 (of 53 I A) 
their Lordships speaking of this return 
say this: 

“ But the Raja has made a previous return of 
the Baze zamin or Lakheraj lauds w ithin the 
zamindari in 1771.” 

It would thus appear that the respon- 
dents have discharged their onus of 
showing that these lands were revenue 
free lauds. It is argued for the appel- 
lant that if these lands were lakheraj 
they were invalid lakheraj lands and 
should surely have been. resumed by the 
Cfovernment and further they could nob 
be regarded as lakheraj not having been 
registered in accordance wnth the pro- 
visions of Regulation 19 of 1793. Ib 
appears that non-badshahi grants which 
formed the subject of Regulation 19 of 
1793 fall under three heads, (l) Those thab 
were created before 12th August 1765, 
the date of company’s accession to the 
Dewani (2) those that were created after 
12th August 1765 but anterior to the 
date of the Decennial Settlement viz., 
1st December 1790, and (3) those that 
were made revenue free after the date of 
the Decennial Settlement. 

The lakheraj lands in the present case 
fall within the second class and being 
in excess of 100 Bighas (area of Mono- 
harbahal being 566 acres) were invalid 
lakher aj and liab le to re sum p tion by 

4. Sccy. of State v. Jyoti Prosad Siiigb Deo, 1926 

P O 41=94 I C 974=53 I A 100=53 Cal 533 

(P C). 
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Grovernment and could be assessed to 
revenue. This was never done and it is 
argued for the appellant that this is con- 
sistent with the lands being rent free 
grant of the Baja *of Paehete and not 
revenue free lands. The answer to this 
is that Government might have resumed 
the lakheraj but it did not do so and 
Government's right to resume is barred 
by the Statute of Limitations, sixty 
years having expired from the year 
1178 B. S. i. e., 1771. The effect of the 
Regulation in the case of invalid lakhe- 
raj grants is not to dispossess the ex- 
lakherajdars but to make the lands sub- 
ject to the payment of revenue, and this 
has not been'done and this is a matter 
between the Government a»d grantee. 
If these lands were the rent free lands 
and wore within the regularly assessed 
mehal of the Paehete estate of the Raja 
one wmuld have expected that these 
lands would be shewn to be so iLcluded 
within the Decennial Settlement papers. 
But as shall be seen presently they are 
not so included. 

It becomes necessary to examine there- 
fore the Deceonial Settlement kabuliyat 
dated 21 th of some moLtli in 1197 B. S, 
corresponding to 1790 (Ex. G p. 33, para 
2) on which the respondent very strongly 
relies. With respect to the first class, 
all grants, by whatever authority made, 
and whether in writing or* rot, were ad- 
mitted and allowed to be valid, if tlie 
grantees had got possession and the 
land had not subsequently been made 
subject to the payment of revenue by 
competent officers of Government. Whe- 
ther any particular officer of Govern- 
ment had been competent in this res- 
pect, it was left to the Governor. Gene- 
ral in-Council to decide in case of doubt 
(S. 2, Regulation 19 of 1793). With res- 
pect to the second class, all grants made 
by any other authority than that of 
(government and not subsequently con- 
firmed by Goveromeot or by any officer 
empowered to confirm them were de- 
clared invalid. Whether any officer had 
been competent to confirm it rested with 
the Goveroor-Generahi^'-Council to de- 
cide in cases of doubt. Grants made by 
tlie Chiefs of the Provincial Cou':cils 
were valid, and so were grants of less 
than 10 bighas, the produce of which 
was bona fide appropriated for the en- 
dowment of the temples or for the 
maintenance of JBrahmi' s of other reli- 
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gious or charitable purposes, provided 
that these latter grants were of dates 
antecedent to the Bengal year 1178, or 
the Fussily or Willaity year 1179. Grants 
of the second class so declared invalid 
were subdivided into grants exceeding 
100 bighas and grants not exceeding 100 
bighas. The revenue assessable on the 
former was declared to be the property 
of Government, and these grants when 
assessed were to become independent 
taluks, that is, their revenue was to be 
paid direct to Government and not 
through any zamirdar. The revenue 
assessable on grants of less than 100 
bighas was made over by Government to 
the proprietors of estates within which 
these grants were situate, who were 
authorised to assess them and realize the 
revenue from them, without being at the 
same time liable to pay any additional 
revenue for the estates in which the 
lands so resumed were included. These 
grants were to become dependent taluks. 

With respect to the third class, i. e., 
grants made since ]sb December 1790; 
and these whether exceeding or not 
exceeding one hundred bighas, were de- 
clared null and void, and S. 10, Regu- 
lation 19 of 1793 enacted that no length 
of possession was thereafter to give vali- 
dity to any such grant either with re- 
gard to the propel ty in the soil or the 
rents ol it. The kabuliyat excludes all 
lakheraj lands wdrether covered or not 
covered by Banads. Then occurs the 
following important statement 
“ with regard to the jama which has been 
assessed in respect of the Tahut I shall allot the 
same in mofussil (according to each village) and 
shall within the current year file a list the-eof 
in the District Record under my own signature 
together with Taid ids of Talabi and Ee Talabi 
lands as per boundaries determined.” 

Exhibit F (p. 36 para 2) is the Ferist of 
the Talabi lands of Perganah Shergarh 
in which mouza Monoharbahal is situate 
and we do not find in the list any men- 
tion of Monoharbahal as a Talabi or Be 
Talabi Brahmottar or Debuttar. This 
is very significant for it shows that no 
mention was made of Monoharbahal as 
a rent free or Be Talabi grant wdthin 
the estate on which revenue was asses 
sed. It is common ground that Mono- 
harbahal is situate within the ambit 
i e , the geographical limits of Chakla 
Panchkote; bub before it could be re- 
garded as within the mal lands of the 
estate it must be shown to be assessed 
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to revenue. This kabuliyat rather re- 
inforces the conclusion that Manohar- 
flbahal lands being lakheraj lands were 
withdrawn from the Permanent Settle- 
ment in view of the provisions of 8. 36 
of Regulation 8 of 1793. If Monohar- 
bahalf had been assessed to Government 
revenue it would undoubtedly be in the 
list Ex. F The fact that it was not so 
dncluded in the list and no revenue was 
allotted to it leads to the irresistible in- 
^erence that it was lakheraj or revenue 
free land. An argument was advanced 
tfor the first time before us by Mr, Bose 
who opened the case for the appellant 
that the list was not a complete list at 
all. To this contention the respondent 
Teplied by saying that the question whe- 
ther the list is a complete list or not is 
-essentially a question of fact and it is im- 
possible for them to go give further evi- 
dence. The evidence of the record- 
keeper at p 47, part 1 is that the origi- 
nal list of Pergana Shergarh was found 
dn tlie record of the collectorate and was 
proved. Theor'miaal, it may be men- 
tioned here was a copy. There is 

no cross-examioatun of the record- 
'keeper on this point. The learned Sub- 
ordinate Judge has arrived at a finding 
that the list purports to bo a complete 
list of mouza Shergarh and this finding 
dias not been challenged in grounds of 
appeal. It is idle for the appellant to 
contend now that the list was not a 
complete list. 

It has already been stated that the 
appellant laid stress on the circum- 
stance that if Monoharbahal was a 
lakheraj village it would not have 
•escaped the attention of Government 
seeing that it was an invalid lakheraj 
consisting of an area far in excess of 
100 bighas. It is impossible, it was 
argued, that the existence of a vil- 
village of the extent of over 500 acres 
paying no revenue to Government could 
Rave been unknown to the revenue 
-authorities. This is no doubt a matter 
which requires consideration. It appears 
it is true from Colebrookes (supplement 
«to) at pp. 224 and 485 that under the 
regulation of Slst May 1782 and of 26th 
August 1783 respectively that such in- 
valid lakheraj lands v.-ere directed to bo 
a'esumed, and a register was directed to 
be made of such lands. This was how- 
■ever a pious wish and the register was 
4:iever prepared. The blast India Com- 


pany was doing its best to get rid -of 
this evil of largo alienations of public 
revenue but the task was a hopeless one, 
and many invalid lakheraj lands were 
not resumed : see Philip’s Tagore Lec- 
tures—pp. 255 to 258. It is possible 
that the village was not resumed be- 
cause it was rent free Debuttar but all 
these speculations are of no avail seeing 
that the list of 1771 shows that they 
are Baze Zamin of Lakheraj (revenue 
free lands). The right of the Govern- 
ment to assess them to Government 
revenue has become barred by the lapse 
of 60 years : see 4 M. I. A. 466 (5) (502 
et seq ). It was because Monohar Bahai 
village was revenue free village that it 
was withdrawn for settlement for under 
S. 36, Eegn. 8 of 1793. By virtue of the 
said section the assessment is to be 
fixed exclusive and independent of all 
existing lakheraj lands, that is lands 
exempt from the public revenue. Such 
lands are therefore in effect withdrawn 
from the settlement and the zamindar 
though these lands might be locally 
situate within his district, could claim 
no title therein by virtue of the settle- 
ment : see the observations of their 
Lordships of the Judicial Committee im 
1917 P. C. 8 (6), 

We have next to consider a few docu- 
ment on which the plaintiffs very 
strongly rely in support of their case 
that the grant was not a revenue free 
grant but merely a rent free grant, (l) 
They rely on the Thak statement of 
mouza Monoharbahal dated 20th July 
1862 (Para. 2, p. 46) which was signed 
by the Karpardaz for the debuttar 
lakberajdars, the Thakurs. In answer 
to the question 

“What is your connexion with this village, 
zamindar or" Mokarraridar a Ticcadar 

The Karpardazs said this: 

“We are Karpardazs for the lakheraj debuttar 
holders, Jnananda Mohonto Thakur ; the 
Lakheraj Bralimottar of the said Thakur is 
from the Taraf of Maharaja Nilmoni Singh Deo 
Bahadoor Raja of Panchakotc and annual gross 
collection is Rs. 311-8-0.’’ 

The appellant argues that the docu- 
ment shows that the grant has ema- 
nated from Raja Nilmoni Singh Deo and 
is really a rent free grant. The word 
Lakheraj is sometimes used to denote 

5. Maharajadhirii] Maiiatab (Jhaiid Bahadurs* 

Bengal Government, (1840*50) 4 M I A 405 = 1 

Sar 385 (PC). 

6. Ranjit biagh v. Kali Dasi Debi, 1917 P C 8 = 

40 I C 981=44 I A 117=44 Cal 811 (PC). 
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renl free grants. If this document had 
stood alone it might have been possible 
to argue having regard to the equivocal 
meaning of the word ‘Lakheraj’ that the 
grant was the rent free grant of the 
Eajaof Pachete in favour of theThakurs, 
but the Baze Zamin list, the kabuliyat 
of the Decennial settlement and the list 
of Talabi lands already referred to make 
this an impossible contention. If on 
the other hand the word Lakheraj meant 
revenue free grants then the Thak 
return would support the respondents’ 
case. Although the right to make 
revenue free grants belonged to the 
Crown the zamindars made many aliena- 
tions which are revenue free grant : see 
Tagore Lectures, Phillip’s, pp.215 to 257. 
There was some discTussion at the bar 
as to the evidentiary value of the Thak 
statements. It was contended by learned 
counsel for respondents that Thak maps 
and statements have nothing to do with 
the question of title and that they are 
concerned with the demarcation of 
villages and have no evidentiary value 
on the question of title and reference 
was made to Major Hirst’s book on the 
revenue surveys of India pp. 7 or 8 in 
support of this position. It is too late 
now to contend this. The evidentiary 
value of Thak maps has been considered 
in several decisions of their Lordships 
of the Judicial Committee of the Privy 
Council : see 30 Cal. 291 (7) where it 
iwas said that thak maps have been held 
to be good evidence of the state of 
things at the date of the permanent 
settlement in the absence of evidence to 
the contrary. Deferring to certain re- 
. marks regarding thak statements in the 
case of 1922 P. 0. 272 .(2) their Lord- 
ships observed as follows in the recent 
case of 1929 P. C. 50 (8). 

“In their Lordships* opinion it was not in- 
tended in that case to lay down that these 
statements could never have any evidentiary 
value still less that they were inadmissible in 
evidence, but only that they were of no eviden- 
tiary value when, as in that case they dealt 
with matters altogether outside the scope of the 
survey.’* 

Thak surveys were made for revenue 
purposes and the statements used to be 
signed by the agents of the parties con- 
cerned and are valuable evidence. The 

7. Jagadindra Eoy v. Secy, of State, (1903) 30 Cal 

291=30 I A 44 (PC). 

8. Krishna Pramada v. Dhirendra Nath, 1929 

P C 60=113 I C 465=66 1 A 74 = 56 Cal 813 

tPC). 
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words “from the Taraf of Raja Nilmony* 
Singh Deo” in the statement shows that 
it started originally as a revenue free 
grant from the Pachete Eaj, for although 
the word Lakheraj might mean a rent 
free grant as well, having regard to the- 
earlier documents Exs. E, F and G, the 
word must be understood in the seme of- 
revenue free grants. In this connexion 
the appellant has relied very strongly 
on the circumstance that the defendants- 
have not produced the CharSanad which 
the Thakurs had from the Eaja of 
Pachete as appears from a statement in 
a kabuliyat executed by Coverji Bhoja. 
in favour of the Thakoors on 24th May 
1901: see p. 55, Part 2. At p. 58 occurs- 
the following statement of Coverji 
Bhoja whose rights have devolved on 
the defendants: 

“Have gone though the record of suit No. 3T 
of 1884 of the Munsif’s Court and Case No. 123 
of 1884 of District Judge’s Court. You will give 
the decree and judgments of these Courts as 
well as the char sanad whenever I shall demand 
them and this document also contains towards 
the end the statement mouza Monchatbahah 
appeatiins to touzi No. 1 of District Manbhum : 
see p, 68;” 

and we have been asked to infer 
that if the Char Sanad had been pro- 
duced it would have shown that the^ 
mahal in question appertained to Eaja. 
of Pachete's estate originally and a rent 
free grant was made to the Thakoors. 
The char sanad must be in the posses- 
sion of the Thakoors and not of the' 
defendants and the Thakoors are no 
parties to the present suit. It is true 
that the defendants might have cited 
the Thakoors to produce the char sanad 
but as the defendants are not in posses- 
sion of the char you cannot necessarily' 
draw the inference that if produced it. 
would not support the defendant’s case. 
It is surely a matter of comment. 

The next document on which the* 
plaintiff very strongly relies is tho 
General Register Part 2 of revenue pay- 
ing estates, p.258,Part 2, and is prepared 
under the Land Registration Act 8 of 
1876 B. 0 , which shows Monoharbahal 
as within the Touzi No. 1 Chakla Pan- 
chakote. District Manbhum and the 
name of the proprietor is given as Eaja 
Nilmoni Singh Deo Bahadur. And it 
has been conceded by counsel for res- 
pondents that this documents doea 
support plaintiff’s title to the Mouza as- 
proprietor. The area is shown to be» 
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536 acres odd. Provision is made 
under S. 58 of the Act for a register of 
revenue paying lands, and for registers 
of revenve paying lands Ss. 9 10 and 11 
are the provisions applicable. The re- 
gister must have been prepared shortly 
after the promulgation of the Act in 
1876. From this register it is clear that 
mouza Monoharbahal bearing an area of 
533 bighas was borne on the roll of 
revenue paying estates and would lead 
to the inference that the grant by the 
Eaja of Monoharbahal was a rent free 
grant and Eaja Nilmoni Singh was the 
proprietor of the same. If the entry 
could be supported by the earlier docu- 
ments there can be no question on the 
authorities that the right to the mine- 
rals would be in the proprietor the 
Eaj a * 

As against this document the respon- 
dent relyt on Ex. P (Part 2, p. 261) the 
general register of revenue free lands 
wjbich show that excepting l/3rd of 
Mouza Dubra the whole of Mouza Mo- 
noharbahal is revenue free land and in 
Col. (e) reference is made to the copy of 
the list of Lakheraj grants of the year 
1178 B. S. This register does not bear 
any date of its preparation but it must 
have been prepared after, 1901 for from 
Ex. 1 (Part 1, p. 54) it would appear 
that the document was executed when 
Eadhananda Thakur, father of Deba- 
nanda, was alive. The register bears 
the name of Debananda, son of Eadha- 
nanda, so that the register must have 
been prepared after Eadhananda's death 
sometime after 24th May 1901. That 
Eadhananda is the father of Debananda 
appears from Ex 0, p.202, Part 2. This 
document of which two certified copies 
Exs. P and P (l) were filed on behalf of 
the defendants show the area of Mono- 
barbahal to be only 39 acres. The 
discrepancy aetween the actual area of 
Monoharbahal which is 566 acres and 
the area as shown in Ex. P (l) is indeed 
very great, and very strong exception 
has been taken to the reception of this 
document in evidence on behalf of the 
plaintiff-appellant. We have however 
no reasons to suppose that the document 
is not the genuine one as it has been 
produced from the records of the Ool- 
lectorate. 

The plaintiff has next relied on a 
decree in a suit for cess against the 
defendant for the Bengali year 1296 up 
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to 1298 : see Ex. 15, p. 50, Part 2. In 
the claim which is set out in the decree- 
the Maharaja Nilmoni Singh of Pachete 
states that the Thakurs were in posses- 
sion of mouza Monoharbahal under the 
plaintiff. This decree was of the year 
1892. The defendant has produced a 
decree of the Subordinate Judge dated 
29th March 1898 (Ex. Q, part 2, p. 52) 
between the Pachet Raj and the Tha- 
kurs in respect of cess for the years^ 
1300-1303 B. S. At that time Pachet 
wa? an encumbered estate and the suit 
was brought by the Manager Mr. Eickett 
on the allegation that Mouza Monohar- 
bahal was in the Zamindary of Pachet 
encumbered estate. The defence of the 
Thakur defendant was that the mahal 
was rent free. The learned Subordinate 
Judge held that the Mahal should be 
held to be rent free. The Subordinate 
Judge further observed that : 

“ the idaintifE cannot recover the cess from 
the defendant, the holder of lakheraj mahal un- 
less he shows that he has paid the cess of the 
period in suit to the Collectorate and he dis- 
missed the suit on the ground that plaintiff had 
failed to establish that he has actually paid the 
cess for the period in suit.” 

It would appear at any rate from 
these two decrees that the Thakurs were* 
setting up a rent free tenure under the 
Pachet Estate up till 1898 as distin- 
guished from a revenue free mahal.. 
We will have to return to these docu- 
ments, in consideration another issue 
hereafter for it seems to us that so far 
as the question of title is concerned 
they are not conclusive on the question 
as to whether mouza Monoharbahal ap- 
pertain to revenue paying estate of the 
plaintiff. They are good evidence in 
favour of the plaintiff’s title and are 
liable to be displaced by better evi- 
dence. The last series of documents 
are the Eecord of Eights which are fin- 
ally published on 22nd July 1921, 
which are Exs. E series but which are 
not printed. The copy of proceedings 
under S. 103-A, Ben. Ten, Act, Ex. 0, is 
to be found at p. 202, part 2 and on this 
document the defendant places a very 
great reliatce. The Eaja of Pachet was 
the objector and his contention was that 
mouza Monoharbahal appertain to his 
touzi No. 19 and that the defendants 
the Thakurs had got their names recoiv 
ded in Khatian No. 73 directly under 
the King-Emperor of India and it was 
prayed that Khatian No. 73 might be 
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recorded ag subordinate to plaintiff’s 
khatian. This objection was rejected 
and the entry in the Kecord of Eights 
creates a presumption in favour of the 
defendants case that mouza Monohar. 
bahal was the Lakheraj Debottar of the 
Thakurs. This presumption is not only 
not rebutted but the earlier document 
of the year 1178 B. S. and the decennial 
settlement Kabuliyat support the entry 
in the Eecord of Eights. I am not un- 
mindful of the circumstance that the 
Eecord of Eights is no evidence on the 
[question of title as the records are 
'mainly based on possession. In our 
view it has been established beyond rea- 
sonable doubts that mouza Monohar- 
bahal is the lakheraj debottar of the 
Thakurs and although situate within 
the geographical limits of plaintiff’s 
estate was not assessed to revenue and 
did not form part of the Mai assets of 
the estate of the plaintiff at the date of 
the permanent settlement. 

Tlie next question to consider is one 
of considerable importance and is not 
covered by authority. That question is 
in whom do the underground rights or 
the rights to tlie minerals vest. Do 
they vest in tlie lakherajdar who holds 
under an invalid lakheraj grant which 
lias not been resumed by the Govern- 
ment — the right to such resumption 
having been extinguished by the lapse 
of 60 years from the date of grant, or do 
they vest in the zemindar within the 
ambit of whose revenue paying estate 
the lakheraj lands lie. The respondent 
contends that the lakherajdars the 
‘Thakurs must be considered to be 
the proprietors of the soil and the 
^underground rights vest in them 
and in support of this contention the 
respondents rely on S. 4, Eegn. 19 of 
1793. It is necessary to reproduce this 
section in extenso as the appellants also 
found their arguments on the provisions 
of this section. S. 4 is in the following 
terms : 

This regulation, as far as regards lands ali- 
enated previous to the 1st December 1790, res- 
p 9 Cts only tlie question wlicther they are liable 
to the payment of revenue or otliprwise. Every 
dispute or claim regarding the proprietary right 
in iands alienated previous to that date, and 
which in conformitv to this regulation, may be- 
■conie subjait to the payment of revenue, is to be 
considered as a matter cf a private nature to be 
determined by the Courts of Diwani Adalat in 
the event of any dispute or claim arising respect- 
ing it between the grantee and ths grantor or 
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their respective heirs and successors The gran- 
tee or the present possessors, until dispossessed 
by a decree of the Diwani Adalat are to be con- 
sidered as the proprietors of the lands with the 
same right of property therein as is declared to 
he vested in proprietors of estates or dependent 
taluks, (according as the land may exceed or be 
loss than one hundred bighas as specified in 
S. 6. 7 and 21) subject to the payment of reve- 
nue, and they are to execute engagements for 
the revenue, with which their lands may bo 
declared chargeable either to Oovernment or to 
the proprietor or farmer of the estate in which 
the lands may be situated or to th& officer of 
Government (according as the revenue of the es- 
tate in which the land may be situated may be 
payable by the proprietor or a farmer, or collec- 
ted khae) under the rules for the decennial set- 
tlement. If by the decisiyn of the Diwaui Adalat 
the proprietary right in the land shall be trans- 
ferred the person succeeding thereto is in like 
manner to be responsible for the payment of the 
revenue assesses or chargeable thereon.” 

The appellant argues that even if the 
village is considered 1 1 be lakheraj the 
underground rights are still in the Eaja 
of Pachet through whom the plaintiff 
claims. The respondent on the other 
hand contends that Mahoharbahal hav- 
ing boon withdrawn by virtue of S. 36, 
Ecgn. 8 of 1793, from Settloraent con- 
cluded with the Eaja it is an astonish- 
ing proposition that he should be 'con- 
sidered as the owner of the minerals 
It is necessaiy to decide between these 
conflicting contentions. A long line o' 
authorities has established that mineral 
rights are in the proprietor of the soil. 
In the case of 37 Cal. 723 (9) their 
Lordships of the Judicial Committee of 
the Privy Council quote with approval 
the following passage from Mr. Field’s 
admirable introduction to the Bengal 
E»=>gulations, p. 30 where he says: 

“The Zemindar can grant leases either for a 
term or in perpetuity. He is entitled to rent 
for all land Ijing within the limits of his 
zemindari, and the rights of mining, fishing 
and other incorporeal rights are included in his 
proprietorship.” 

Under S. 4 of Eegn. 19 the pos- 
sessors of invalid lakheraj lands until 
dispossessed by the decree of the civil 
Court were to be considered as the pro- 
prietors o£ lands with the same rights of 
the property therein as is declared to be 
vested in the proprietors of the estate 
when the lands exceed 1 00 bighas sub- 
ject to the payment of revenue. It has 
been argued for the appellant that S, -1, 
Eegn 19 deals with the realization of 
revenue and not with proprietary rights 

9. Hari Narayan Singh v. Sriram Chakravarty, 

(1910) 37 Cal 723==G 1 C 285^37 I A 13G (P C). 
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and thnt every dispute or claim regard- 
ing the proprietary rights in lands 
alienated previous to Ist December 1790 
and which in conformity to this Regula- 
tion may become subject to the payment 
of the revenue is to be considered as a 
matter of private nature to be deter 
mined by civil Courts in the event of 
any dispute arising between the grantee 
and the grantor. It has been very 
strenuously argued by Mr. S. N, 
Banerjee, the learned counsel who gave 
the final reply for the appellants, that 
prior to the permanent settlement the 
zemindar was the owner of all lands and 
that the property in the soil never 
belonged to any body else except the 
proprietors and that it has never been 
the policy of the Government to take 
away the rights which previously exis- 
ted and that it is for the lakhorajboldor 
to prove that the zemindar had prior to 
to the date of the permanent settlement 
alienated not only the surface rights 
but also the under ground rights. In 
other words it was corB^enderl that at 
the date of the permanent settlement 
the Government recognised pre-existing 
right in the zemindars and others and 
did not confer rights by the ?^ettlcment. 
It is sufficient in answer to this conten- 
tion to say as has been said by Jjord 
Bhillimore when delivering the judg- 
ment of the Judicial Oommittee in 1926 
P C. 41 (4;, with reference to a similar 
contention 

“that the arguments receive no support from 
decided cases and appear at first sight to be 
contrary to the teaching of text books.” 

It is true that their Lordships were 
relieved from considering the force of 
this contention because it was not raised 
in the Courts in India. Mr. Field in 
big introduction to the Regulations 
points out at p 30 that 

“The Provinces of Bengal, Bihar and Orissa 
were the first territories in which the solution of 
the problem was attempted.” 

In these provinces there were at the 
commencement of our rule a cla'S of 
persons called “zemindars”, as to whose 
position and rights there was then, 
and has "•ever since been, the greatest 
doubt and discussion. No attempt to 
define their position and rights could 
now possibly succeed, and this for two 
reasons. In the first place, the new 
status which we gave them by the Per- 
manent Settlement in 1793 has effaced 
many of the trace i of the previous state 
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of things. The old foundations are 
buried beneath the new structure. In 
the second place it may bo doubted if 
their position and rights were ever 
capable of exact definition. Under an 
arbitrary system of Government, wheie 
BO much depended upon the will of the 
Ruler, rights were not 

“demarcated by metes and bounds as they are 
under a systematic oonstitution like that of 
Great Britain.” 

^Mr. Field continues at p. 35: 

“Never, wrote Lord Hastings in his minute of 
31st December 1819 “was there any measure 
conceived in a purer spirit of generous huma- 
nity and disinterested justice, than the plan for 
the Permanent Settlement in the Lower Pro- 
vinces. It was worthy the soul of a Cornwallis; 
yet this truly benevolent purpose, fashioned with 
great care and deliberation, has to our painful 
knowledge subjected almost the whole of the 
lower classes throughout these provinces to 
most grievous oppression — an oppression, too, so 
guaranteed by our pledge that v/e are unable to 
relieve the sufferers. One of the effects of 
making the zemindar.s proprietors and fixing for 
over the Government dcniiiid of revenue was 
that all other rights in laud were so completely 
effaced that at this present hour it is difficult 
to find a single vestige of them or to ascertain 
what they were.” 

That the Permanent Settlement crea- 
ted a title in tlie zemindars and did not 
merely recognise a previous title to the 
ownership of the soil seems to be the 
result of the research of the learned 
author Mr. Phillips who delivered the 
admirable Tagore Lectures on Land 
Tenures in 1875; see pp. 225 — 244, 259, 
281,311. Another learned author Mr. 
Sarada Oharan Mitra, a former Judge of 
this Court, in his Tagore Lectures on 
Land Laws of Bengal ( 1895) after review- 
ing the position of the zemindars prior 
to 1790 was inclined to the opinion that 
by the Decennial Settlement which was 
made permanent in 1793 the estate as- 
sumed to itself and made over to the 
zemindars its own supposed proprietary 
rights to the soil. See pp lOO — 104. If 
one looks to the preamble to Regn. 2 of 
1793 it would appear that. Lord Corn- 
wallis consciously or unconsciously in- 
troduced an imitation of English system 
of landed property and vested the pro- 
perty in the soil in the zemindars, for 
the nreamble states: 

“Tlie property in the soil was formally de- 
clared to be vestei in the land holders. 

It is not necessary however to deter- 
mine finally as to whether the effect of 
the Regulations at the time of the 
Permanent Settlement was that the 
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zemindars were recognised and decla- 
red to be proprietors irrespective 
of whether they entered into a settle- 
ment as to particular land or not for 
this question is inconsistent with the 
case made in the plaint which was 
to the effect that mouza Monohar- 
bahal appertained to the permanently 
settled estate Chakle Panchakate. It 
was noj the case made in the plaint 
that the said Mouza was within the 
geographical limits of the zemindari and 
that the prima facie title was in the 
zamindar even if the said mauza is not 
named in the decennial settlement docu- 
ments in the absence of anything to 
show that the zamindar has parted with 
his interest in it. For all these reasons 
this ground of the appellant must fail. 
It remains to notice a few cases on 
which reliance has been placed on be- 
half of the appellant to show that the 
title to ithe minerals in dispute still 
vests in the Raja. The appellant relies 
very strongly on the recent decision of 
their Lordships of the Judicial Commit- 
tee of the Privy Council in 1931 P. 0. 
30 (lO) and contends that having regard 
to the observations in the last two para- 
graphs of their Lordships’ judgment even 
if Monoharbahal is treated as lakheraj 
that circumstance chould in no way af- 
fect the right of the Raja of Pachet to 
the minerala in the said village or 
mauza. An examination of the case 
however will show that that the plain- 
tiff in that case was zamindar of an 
eatate settled at the Decennial Settle- 
ment in 1790 which was made perma- 
nent in 1793. The defendants and their 
predecessors, who were of the senior 
branch of the zemindar’s family, held 
villages included in the settled estate 
subject to an annual payment to the 
zamindar. The holding was recorded in 
the record of rights under the Chota 
Nagpur Tenancy Act, 1908, as a jagir 
held from the zamindar. The defendants 
claimed that the villages with the sub- 
jacent minerals were their property; 
they contended that the payments were 
in respect of revenue paid through the 
zamindar instead of direct to Govern- 
ment. In 1791 the agent for the East India 
Company had granted a sanad to the de- 
fendants’ predecessors remitting the re- 

10. Bageswari Oharan Sfngh v. Kamakshya Na- 
rayan Singh, 1931 P C 30=131 I 0 326=681 A 
9=10 Pat 296 (P 0). 


venue in respect of two of the villages. 
In these state of facts their Lordships 
held 

“that apart from the presumption under S. 84,. 
sub S. 3 of the above Act, the entry in the Re- 
cord of Rights was correct, there was a pre- 
sumption that the villages, being part of the 
settled estate, were the property of the zamin- 
dar, and that the presumption was not rebutted 
by the evidence. Although the defendants were- 
of the senior branch the inference was that they 
held under a khorposh, or maintenance jagir; 
and it was well settled that as between a zamin- 
dar and a jagirdar holding from him the zamin- 
dar was entitled to the minerals. The remis- 
sion of revenue, whether with or without the 
authority of Government, did not affect the 
zamindar's proprietary rights.” 

It will thus appear that the impor- 
tant point of distinction between that 
case and the present is that the High 
Court held contrary to the finding of 
the Subordinate Judge that the two vil- 
lages Dharguli and Ohalkhusa were en- 
tirely in the name of Maninath Sing 
who was the Raja of Ramgarh in 1790 as- 
proprietor in the settlement register of 
perganna Ramgarh from 1760 to 1790. 
It further appeared that the two vil- 
lages had been assessed to revenue in 
the time of Bishan Sing, the Raja who 
died in 1763, but that in the time of 
Raja Maninath Sing they were entered 
in the accounts without any jama being 
shown against them, and their Lord- 
ships point out that the Ramgarh Raja- 
had the same proprietary rights in them 
as in the rest of his zamindary and that 
a subsequent remission of land revenue- 
in 1791 whether authorized by Govern- 
ment or not would affect the proprietary: 
rights of the zamindar in the said viL 
lages. Great stress is laid on the fol- 
lowing passage at p. 16 (bottom) of their 
Lordships’ judgment: 

“It appears to them much more like’y that, as< 
contended before the appellate Court, these vil- 
lages wore treated as lakhiraj and left unassessedi 
at the decennial settlement.” 

It is contended that their Lordships 
of the Judicial Committee proceeded on 
the footing that the two villages were*, 
lakheraj and nevertheless held that tho 
Ramgarh Rajas’ proprietary rights in 
these villages could not be affected or 
his right as against tenure holders under 
him to claim the ownership of the mine- 
rals in them could in any way be affec- 
ted The crucial point of distinction is 
that the two villages were settled with 
the Raja of Ramgarh at the date of de- 
cennial settlement although there was 
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subsequent remission of revenue by the 
Government. In the present case it is 
not shown that ths lakheraj village Ma- 
noharbal was settled with the Raja of 
Pachet as it could not be by virtue of 
the terms of the kabuliyat of the decen- 
nial settlement. This case therefore 
<loes not assist the appellant. 

The next case which is very strongly 
relied on by the appellant is 1929 Cal. 
791 (11). This case was with reference 
to a village called Itapara which is 
shown in the lakheraj list of 1771 at 
p. 16, Vol, 2 (fix. P-l) and it was held 
that the underground rights were in the 
Raja of Pachet who was the proprietor 
of the estate within whose limits the 
mau/a Itapara lay. It appears in that 
case the list Ex. F-1 was not produced 
but the sanad was produced from a pre- 
vious Raja of Pachet but it is pointed 
out that the sanad does not distinctly 
make a grant of the soil to the defen- 
dant’s ancestor assuming it included the 
land of the said mauza. The learned 
Judges proceeded on the footing that 
the documents filed by the plaintiff the 
Raja of Pachet in that case disclosed 
that this mauza had all along been tre- 
.ated as within the revenue paying es- 
tate of the plaintiff. The learned Judge 
remarked however 

whether this mauza was assessed with revenue 
or not at the time of tho permanent eettlement 
does not appear to mo to bo a guiding factor in 
this case.” 

and they held on a reading of the sanad 
that it was a rent free grant by way of 
a lease by the grantor for the purpose of 
iDebsheba. If according to the learned 
I Judges the grant was a .rent free grant 
ithere can be no question that the mine- 
Irals would not pass to the grantee in 
jthe absence of express reservation: see 
1919 P. 0. 17 (12). In the very recent 
case of 1931 P. C. 89 (13) their Lord- 
ships of the Judicial Committee of the 
Privy Council have held that the sub- 
soil rights forming part of a permanent 
settled zamindary are to be presumed at 
all events when they are not claimed 
by the Crown, to belong to the zamin- 
dar and Jbheir^Lordshdpsjpqijnt ou^j^at 

11. Sachidananda v. Jyotiprosad Sing,* 1929 Cal 
791=123 1 0 641. 

12. Raghunath Roy v. Durga Prosad, 1919 P 0 
17=50 I 0 849=46 I A 158=47 Cal 95 (P C). 

13. Gobinda Narain Sing v. Shamlal Sing, 1931 
P 0 89=131 I C 768=68 I A 125=58 Cal 1187 
IP C). 


“a long series of recent decisions by the Board 
has established that if a claimant to subsoil 
rights holds under tho zamindar, or by a grant 
emanating from bim, even though his powers 
may be permanent, heritable and transferable, 
he must still prove the express inclusion of the 
subsoil rights. This is laid down in a passage 
from the judgment cf Lord Buckmaster in 1916 
P. 0. 191 (14), 'which has been so often quoted in 
subsequent judgooents of the Board that it is 
unnecessary to repeat it here. In 1919 P. 0. 
17 (12), this principle was applied to a rent free 
brahmottar grant from a zamindar, and finally 
in 1928 P. C. 234 (15) it was held to be applic- 
able to a patni grant.” 

The case of a lakheraj grant within 
the ambit of a zamindary has not 
been considered with reference to the 
question of underground rights. On 
the best consideration that we have 
been able to give to this case we are of 
opinion that the title to the under- 
ground rights is in the lakherajdar who 
holds under an invalid grant w^hich has 
not been resumed by the Government 
although the property is situate within 
the geographical limits of the estate of 
the zamindar, that is the Raja of Pachet 
in this case. 

The next matter for consideration is 
whether th© defendants are estopped 
from disputing the title of their lessor 
tho Raja of Pachet. The derivative 
title of tho plaintiff from the Raja is 
not denied and the estoppel, if any, is 
available to the plaintiff. The Sub- 
ordinate Judge below has gone into 
the question and has decided against the 
plaintiff. He has held that defendants 
were not let into possession of the de- 
mised premises by the plaintiff or the 
Raja and therefore S. 116, Evidence Act, 
does not apply. The appellant argues 
that the Subordinate Judge has gone 
wrong on the question of estoppel for 
two reasons: (l) that he should have 
held on the evidence both oral and 
documentary that defendants Barabon 
Coal Co. were let into possession of the 
Manoharbahal colliery under Ihe lease 
by the Raja, (2) and even if plaintiffs 
fail to prove that tho Raja put the de- 
fendant into possession there being no 
case of fraud, coercion, mis-representa- 
tion or mistake the rule of estoppel ap- 
plies and the defendants are estopped 

14. Sashi Bhusan v. Jyotl Presad Singh, 19X6 

P 0 191=40 I 0 139=44 I A 46=44 Cal 585 

(P 0). 

15. Bijoy Sing Dudhotia v. Surendra Narain 

Singh, 1928 P 0 234=111 I 0 346=551 A 320 

=66 Oal 1 {P C). 



1935 


Kumar Raj v. Barbani Coal Ltd. (Mifcter, J.) 


382 Calcutta 

from denying the Raja of Pachete’s title 
to the under ground minerals. On this 
question the respondents argue that 
the plea of estoppel should never havo 
been allowed to be raised in the Court 
below and should not be allowed to be 
raised now as it was never expressly 
pleaded, and reliance has been placed on 
a number of authorities. We propose 
to deal with this contention of the 
respondents first: In a suit for rent as 
in a suit for ejectment. against a tenant 
where the relationship of landland acd 
tenant is alleged to exist it is not 
necessary that the plaintiff should set 
out his own title, and this is on the 
principle that the tenant is estopped 
from denying that his landlord who put 
him in possession of the land then had 
title so to do or that his landlord from 
whom he accepted a lease then had title 
to grant the lease or that the landlord 
to whom he paid rent then had title to 
receive the rents: See Bullen and 
Leake’s Precedents of Leadings, Edn. 8 
p 63.^ 

It is argued for the respondent 
bhat where the plaintiff in a suit for 
rent relies on estoppel as a part of his 
title he should plead it in his statement 
of a claim or in his plaint and reliance 
is placed on Halsburya Laws of England, 
Vol. 13, 350 where it is stated that 
under the modern practice facts relied 
on to establish an estoppel of any kind 
should be pleaded in any case in which 
it is intended to rely on it except in an 
answer to a claim in ejectment and it 
has been held in the case of (1902) 2 
I. R. 232 (16) that if a plaintiff in eject- 
ment relies on estoppel as a part of his 
title it seems that ho should plead in 
his statement of claim. The ques- 
tion may arise whether in a suit for 
rent the ordinary rule should be relaxed 
that a plaintiff is not bound to antici- 
pate a defence that his title would be 
denied. The fact that in ejectment a 
defendant can I'aise all legal defences 
under a plea of possession has been re- 
garded as taking the case out of the 
general rule that a plaintiff is not 
bound to anticipate a defence. It is 
not necessary to finally decide on this 
as in our opinion the defendants had 
full notice of the plea taken at the trial 
and they gave evidence to show that 
plaintiff did not let the defenda»^tq into 

16. Coppinger v. Norton, (1902) 2 I R 232. 


possession under the lease in order to 
defeat the plea of estoppel. The defen- 
dants have not been taken by surprise. 
The Subordinate Judge below has stated 
that the estoppel under S. 115, Evi- 
dence Act, has not been pleaded in this 
case and that it was absolutely neces- 
sary to plead such ao estoppel. We are 
not co^corLied in the present case with 
the estoppel under S. 115, but we are 
concerned with the estoppel of a tenant 
under S 116 which is based on a very 
different princip'e. S. 116 deals with 
instances of estoppel by agreement based 
on permissive enjoyment. The estoppel 
of a ter^ant is founded upon a contract! 
between him and his landlord. As 
been pointed out in 6 Ch. D. 9 (17) the 
tenant took possession under the con- 
tract to pay the root as long as he held 
possession under the landlord, and to 
give it up at the e d of the term to the 
landlord, and having taken it in than 
way he is not allowed to say that the 
man whose title ha admits, and under 
whose title he took po&session, has not 
a title. That is a well established doc- 
trine. That is estoppel by contract. 
In the recent case of 1915 P. 0. 96 (18) 
at' 207 (of 42 1. A.) their Lordships of 
the Judicial Committee observed that: 

“Section 116, Evidence Act, is perfectly clear 
on the point, and rests on the principle well 
established by many English cases, that a ten- 
ant who has been let into possession cannot 
deny his landlord’s title however defective ii 
may he, so long as ho has not openly restore! 
possession by surrender to his landlord.” 

The case of the plaintiff with regard 
to the estoppel wdiich prevents the de- 
fendants from disputing the title of the 
plaintiff or the Raja of Pacheb is de- 
pendent on thelollowing circumstances. 
(After dealing with some of the circum- 
stances the judgment proceeded ) The 
next document on which plaintiff relies 
is the letter written by Buraboni Goal 
Co. to the manager of the Pacheb Raj 
on 7th January 1919, p. 145, line 35, 
part 2. The letter states, 

“we gofc possession of Manoharbahal in the be- 
ginning of 1914 that is 1st of April of that year 
and although we do not know when we started 
extracting Manoharbahal coal from Choto Nuni 
it is unlikely that we started doing so imme- 
diately w'e got possession.’. 

The plaintiff relies on this letter for 
the purpose of showing that there is an 

17. Re Stringer’s Estate v. Jones Ford, 6 Oh D 9. 

18. Bilas V. Desraj 1915 P C 96^30 I 0 299=42 

1 A 202 - 37 Ail 657 (P C). 
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admission by Burabani Coal Co. that 
possession was obtained from the Baja 
ofPachet for there is no point in writing 
to the Raja unless possession was given 
by the Raja. With regard to the actual 
date of i^ossession the plaintiff relied on 
Ex. 2, the kabuliyat executed by Bura- 
boni Coal Co on 1st November 1918, in 
favour of the Raja of Pachet, see part 2 
p. 198. In that kabuliyat Buraboni 
Coal Co. admits we are in possession 
thereof after purchasing the said puttah 
holder’s interest on 14th February 1914. 
This is a kabuliyat with reference to 
Manoharbehal. These documents in 
our opinion support the case of plaintiff 
that possession of the colliery was given 
hy the Raja bo Buraboni Coal Co. in 
February 1914. The only document 
against this case is the conveyance by 
the Official Assignee dated 22nd June 
1917 in which there is a recital that 
possession was delivered on 1st April 
1914 by the Official Assignee. But it 
is to be noticed that this is a recital in 
a document to which the *Raja was no 
party and suffi recitals are not evi- 
dence against the plaintiff: See 1916 
P. C. 110 (19). Dealing with oral evi- 
dence of the defendant it appears that 
one Gobordhon Pal was called and 
he said that in 1913 the defendant com- 
pany worked ia the colliery, see p. 44 
Part 1. He states that it was by a let- 
ter that the Official Assignee pub de- 
fendant 1 in possession of Manoharbahal 
but he has nob produced the letter. This 
witness is contradicted by his previous 
deposition where he stated that Bara^ 
boni Coal Co., did not do any work in 
the underground and they had not any 
boring done in the property by Turner 
Morrison or any one else. See p. 46, 
part 1. It does not seem to us likely 
that the Official Assignee would put the 
defendants into possession before the 
conveyance was actually completed in 
1917. Another witness has been called 
named Bibhuti Bhusan Mahato who says 
that he had some pit done in the Mono- 
harbahal Colliery for Laik Banerjee from 
1316 to 1318. After that the Official 
Assignee worked in the Colliery from 
1319 to 1320. It appears to us that 
trial pits were dug at the instance of 
the Official Assignee at Monoharbahal in 
order to find out whether there was coal 

19. Bangachandra v. Jagat Kisliore, 1916 P 0 
110^36 I 0 420=43 I A 219=44 Oal 186 (PC) 


inside the mouza. This would appear 
to be so from letter Ex. H, part 2, p. 127 
where a letter is written to the Chief 
Inspector of Mines bringing to his notice 
the fact that three trial pits were being 
sunk at Manoharbahal Colliery to test 
coal. 

The respondent has placed very strong 
reliance on Ex 4 submitted to the Chief 
Inspector of Mines on 21st July 1914 
see p. 135, part 2. It shows that date 
of commencement of mine to be Ist May 
1914, and it is argued that from the 
entry in the said letter that the number 
of inclines were two in number and the 
depth of the shaft will approximate 
300 feet shows that the mine must have 
been worked long before 3ist May 1914. 
The appellant argues that the words- 
“will approximate it” do not show that- 
the shaft exists. It is further pointed 
out that if the mine was worked then 
the statutory return would hav^e to be 
furnished under S. 20, Mines Act. This 
letter seems to us to be equivocal but it 
is important to remember that the books 
of account of the company have been 
withheld. If any working was done 
during Laik and Banerjee’s time the 
papers would be given to Barabaoi Coal 
Go. The absence of these papers suggest 
that Manoharbahal wasnot being worked 
independently but was being worked 
through Nuni. The last paragraph of 
the letter 7-G shows that the only rais- 
ing of the coal was through Chota Nuni. 
If Manoharbahal was being worked 
separately one would expect despatch 
reports but they have not been produced 
and the inference is irresistible that it 
was being worked through Choto Nuni. 
This letter Ex. 7-G which is at p. 138, 
part 2 m^ikes it clear that the Buraboni 
Coal concern have for sometime been ex- 
tracting Manoliarbahal coal through 
Choto Nuni and that the quantity ex- 
tracted amounts to 21,000 tons, and the 
last paragraph of the letter shows that 
it the royalty on 21,000 tons exceeds tha 
minimum the company will pay the ex- 
cess royalty. 

This letter destroys entirely the the- 
ory set up on behalf of the respondents 
that additional coal was being worked 
through Choto Nuni and that there were 
separate raisings of coal through Mano- 
harbahal pits. The respondent also re- 
lies on Ex. 7.L, p. 148, part 2, to show 
that additional Manoharbahal coal was 
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being raised fclirough Chofconuni but if 
one looks at Ex. 70, p. 153, part 2 letter 
written by the company to the Manager 
of Pachet Eaj it would appear that there 
was one raising for 'Manoharbahal and 
Chotonuni coal for which an account of 
royalty was given, for at that time the 
-Chotonuni coal had admittedly been ex- 
hausted, for from the end of the account 
at p. 154 it would appear that only 
minimum royalty for Chotonuni colliery 
Es. 200 was being asked for. It would 
.also appear from p. 98 of the record that 
the appellant took out a subpoena asking 
the Burabani Coal Go., to produce the 
half yearly statements of the Manohar- 
bahal Colliery for 1917 and 1918 and ye!; 
they were not produced. Prom this an 
inference unfavourable to the defendants 
case is drawn. On the oral and docu- 
mentary evidence which we have re- 
viewed we have nb doubt that theBura- 
boni Goal Co. after their purchase from 
Eadhabullav Mukherji were put into 
possession of Manoharbahal Colliery by 
the Eaja of Pachet who allowed the de- 
fendant company to take Manoharbahal 
coal through Chotonuni Colliery which 
admittedly belong to Pachet. The Sub- 
ordinate Judge has dealt with the ques- 
tion of possession very summarily and 
after a consideration of the evidence we 
are unable to agree with him. The Bura- 
boni Coal Co. having been let into pos- 
session of Colliery by the Eaja of Pachet 
under the lease of 1912 in favour of 
Radhamadhav which was assigned to 
Buraboni Coal Co. in February 1914, 
S. 116, Evidence Act, is attracted to the 
present case and defendant 1 company is 
precluded from disputing plaintiff’s title 
to the same. 

The appellants have also argued that 
even if the Eaja had not put the defen- 
dant company into possession the case of 
fraud, misrepresentation for mutual mis- 
take on which the Subordinate Judge 
proceeded having been abandoned in 
this Court the defendant would be estop- 
ped from disputing plaintiff’s title. In 
the view which we have taken it is un- 
necessary to deal with this question 
which has been canvassed during the 
argument or to express any opinion on 
the same. The respondent contends 
that even if the rule of estoppel under 
S. 116 applies the suit should be dis- 
missed as there has been eviction by 
title paramount, for the estoppel lasts 


only so long as the tenant has not been 
evicted from the lands. The next ques- 
tion therefore for consideration is whe- 
ther, as has been contended by the res- 
pondent there has been eviction by title 
paramount so as to entitle the respon- 
dent to contend successfully that there 
should be suspension of rent and to get 
a dismissal of the suit. The respondents 
in their written statement in para. 2, 
(page 26) refers to two suits which had 
been brought by the Thakurs against the 
Baraboni Coal Co. claiming royalty in 
respect of Manoharbahal Colliery from 
them and states now that the suits had 
succeeded and that they had attorned to 
the Thakurs and consequently there has 
been eviction by the paramount title of 
the Thakoors. 

The suit for rent by some of the she- 
baits succeeded up to the High Court 
and was pending appeal to His Majesty 
in Council. But we have taken as addi- 
tional evidence the judgment in appeal 
of their Lordships of the Judicial Com- 
mittee in 1934 P C 58 (20) (marked as 
Ex. 20 in the High Court) by which the 
suit of the Thakoors for royalty for a 
different period was dismissed. To that 
suit the present plaintiff or Raja of 
Panchakote was not a party and it is 
contended that although the findings in 
that judgment cannot be regarded as any 
evidence against the appellants, the 
judgment is admissible in evidence, to 
show under S. 13, Evidence Act, the 
fact of eviction by title paramount. The 
circum3tances that the findings in the 
judgment of the High Court in the case 
which went to the Privy Council are not 
binding on the appellant is of no conse- 
quence seeing that our own finding is 
that the Raja of Paohete has no title to 
the underground rights and consequently 
of the plaintiff claiming through him 
and that the title is in the idol Gopi- 
nath Jiu, the lakheajdar represented by 
by Thakoors who are its earthly repre- 
sentatives. In order that the plea of 
eviction by title paramount might con- 
stitute a good defence three conditions 
must be fulfilled. The eviction must 
have been from something actually 
forming part of the premises demised, 
(2) the party evicting must have a good 
title (3) and the party must have quit- 

20. Baraboni Goal Co. V, Gopinath Jiw Thakur , 
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ted against his will. Forcible expulsion 
is however not necessary for it is suflS- 
cient if the tenant gives up possession 
and the person claiming by title par- 
amount, i.e., by a title superior to those 
both of the lessor and lessee againsli te- 
nant who is enabled to make a defence : 
See Lord Denman C.J’s observations in 1 
M&W769 (21). It is pointed out in Foa’s 
book on Landlord and Tenant that the 
authorities show that it is not necessary 
for the tenant actually to go out of pos- 
session and that if upon a claim being 
made by a person with title paramount 
he consents by an attornment to such 
person to change the title under which 
he is holding : see 4 B & 0 629 (22), 
11 A & E 315 (23), and the other cases 
cited at p. 194 foot note (q) in Foa*s 
sixth edn,, p. 194. We have to examine 
whether these conditions exist in the 
present case. 

The question of eviction by title par- 
amount is also complicated by the 
agreement of 1st November 1918 (p. 198, 
part 2) which states that title or no 
title the defendant will go on paying 
royalty at a rate less than the rate 
under the original lease and this ques- 
tion will depend on the further question 
as tc whether the agreement of Ist Nov- 
ember 1918 has consideration to support 
it. We proceed therefore to consider 
the validity of the agreement of 1st 
November 1918 (Part 2, p. 198 Ex. 2). 
After the Baraboni Coal Co. had pur- 
chased the underground leasehold rights 
in Monoharbahal Colliery in 1914 and 
after the Company had been put into 
possession of the said Colliery the 
Company took a conveyance from the 
OflBcial Assignee of whatever right, title 
and interest the insolvents Laik and 
Banerjee had in mouza Manoharbahal 
in 1917. At that time it is common 
ground that coal was “booming” to use 
an unforensic expression used by the 
learned counsel on both sides on account 
of the Great European War and the 
Company in order to make its title per- 
feet about the underground rights in 
Manoharbahal took the Conveyance 
from the Official Assignee with the re- 
sult that they had to pay at that time 
royalty both to the Eaja as also to the 
Thakurs. By this action of the com- 

21, Neale v. Mackenzie, 1 M & W 769. 

22. Hill V. Saunders, 4 B & 0 629=7 D & R 17. 
28. Poe V. Barton, 11 A & E 315. 
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pany in taking the conveyance of the 
underground rights a cloud was thrown 
on the title of the Eaja of Pachete to 
the underground rights in Manoharbahal 
Colliery. The Eaja denied the title of 
the Thakur. The Eaja had a claim to 
evict, and he was putting forward that 
claim and in order that the Eaja might 
forbear from not enforcing the claim to 
evict the agreement (Exte. 2) dated 1st 
November 1918 was executed the Eaja 
reducing the commission from 3 annas 
per ton coal to 2 annas and a further 
term was introduced in this agreement 
the effect of which is that if the Eaja 
could establish that the Thakurs and 
the Searsole estate have not title to 
underground rights of Manoharbahal 
then from the year in which it would be 
so held by the highest Court the royalty 
would be increased from 2 annas to 7 an- 
nas. It was further a*part of this agree- 
ment that if no such suit is instituted 
by the Eaja the company shall be bound 
to pay commission at the rate of 2 
annas per ton, and shall not be com- 
petent to raise any objection to the 
payment of commission at the rate of 
2 annas on the score of Rajas not having 
title to the underground rights of the 
said mouzah. The circumstances under 
which this agreement was executed are 
detailed in para. 8 of the written state- 
ment of the company in another suit. 
It contains an admission of the com- 
pany to the following effect : 

“The defendant company also states that the 
title of the said Sri Sri Iswar Gopinath Jiu 
Thakur and the shebaits thereof was denied by 
the said Baja of Pachete and that to avoid 
eviction by title paramount the defendant com- 
pany also took settlement of such coal mines ane 
coal mining rights from the said Raja. Thd 
defendant company states and submits that it 
has been in open, continuous and uninterrupted 
possession and enjoyment of such coal mines 
and coal mining rights under such purchase and 
settlement as aforesaid since 1914 and that 
neither the grantee of the said alleged settlement 
of 2l8t Baisakh 1316 B. S. nor any subsequent 
transferee thereof ever held possession of 
any share or interest in such mines or mining 
or mining rights.” 

Part 2, p. 206. It has been pointed 
out on behalf of plaintiff by Mr. Baner- 
jee that this written statement is signed 
by Mr. Bepin Chandra Mullick, a well 
known advocate of this Court, whose 
probity cannot be questioned, and it is 
argued that from the passage of the 
written statement just quoted it is 
manifest that the kabuliyat of Ist No^ 
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vember 1918 was executed by the com- 
pany with a view to induce the Eaja of 
Pachete to desist from bringing a suit 
for eviction against the company. It is 
clear from this passage of the written 
statement which in our view must be 
taken to represent the true state of 
things that the company executed the 
kabuliyat as a consideration for the 
abandonment of the claim of Raja of 
Pachete to evict. It is argued for res- 
pondent by Mr. Das that the passage in 
the written statement just referred to 
above (Part 2, p. 206, para. 8) is not 
open to the construction that there was 
an actual threat by the Raja to evict 
but that the company might have be- 
lieved that the Eaja was threatening to 
evict. We are unable to accept this 
construction. 

In our view what Mr, Mullick 
meant was that, the Raja denied the 
title of Thakur and the Shebaits in 
the underground rights and threatened 
to evict and thereupon the defendant 
company took settlement of coal mines 
and coal mining right from the Eaja. 
The learned counsel *for the appellant 
has drawn our attention to the recital 
of the written statement in a judgment 
in suit No. 1 of 1927 and 45 of 1926 in 
which it is stated that the Raja of 
Pachete within whose zamindary the 
mouza Manoharbahal is situate denied 
the title of the Thakurs to the sub soil 
of the mouza and threatened to evict 
the company whereupon the company 
was compelled to execute the kabuliyat 
of 1st November 1918: see p. 226, Part 2 
lines 20 to 30. As the said written state- 
ment has not been put in it is doubtful 
if the recital of the written statement 
in the judgment in a suit not inter par- 
tes can be admisiible in evidence. Our 
conclusion is based on the construction 
of the written statement filed in Ghati's 
suit (Ex. 9). At the time of execution 
of this kabuliyat there was a doubt as 
to the title of the Thakurs in the under- 
ground rights seeing that the view that 
prevailed was that the title to the 
underground rights was in the proprie- 
tor of the soil, and the Eaja as well as 
the company honestly believed that 
title to the same was in the Raja. There 
was the thak statement which was equi- 
vocal ; there was the earlier register 
under Act 7 of 1876 of revenue paying 
lands in which mouza Manoharbahal 
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was shown as appertaining to the Eaja*^ 
zamindary. There was on the other 
hand the register of revenue free lands- 
which referred to the list of Baze zamin 
lands of 1178 B. S., and this kabuliyat^ 
was executed with a view to the settle- 
ment of doubtful rights. The kabuliyat. 
was a carefully considered document 
and was executed after advice had been.- 
taken by the company from Messrs. Orr^ 
Dignam & Co., a well known firm o£ 
solicitors in Calcutta : see p. 45, line 16,. 
part 1. 

It has been argued for the respon- 
dent that the consideration for. the 
deed must appear on the face of docu- 
ment itself, and that it is not permis- 
sible to rely on external evidence snow- 
ing that the real consideration for the 
kabuliyat, of 1st November 1918, was a 
settlement of doubtful rights. We are 
unable to accept 'this contention of the 
respondent. We think oral evidence 
can be given to show what the real con- 
sideration was for the kabuliyat : see 19' 
Q. B. D. 341 (24) at p. 344. In our opin- 
ion the settlement of doubtful claims' 
and the forbearance of the Raja to sue* 
to evict the company was suflBcient con- 
sideration for the kabuliyat of 1st No. 
vember 1918, The facts and circum- 
stances of the present case fall within 
the rule of law laid down by Bowen,L.J.,^ 
as he then was in the case of 32 Ch D: 
266 (25) at p. 291 in the following pas- 
sage. He says this: 

“It seems to me that if an intending litigants 
bona fine forbears a right to litigate a questiort 
of law or fact which it is not vexatious or frivo- 
lous to litigate he does give up something o£ 
value. It is a mistake to suppose it is not an ad- 
vantage, which a suitor is capable of appreciat- 
ing, to be able to litigate his claim, even if he* 
turns out to be wrong. It seems to me it is* 
equally a mistake to suppose that it is not some- 
times a disadvantage to a man to have to defend* 
an action even if in the end he succeeds in hia 
defence : and I think therefore that the reality 
of the claim which is given up must be measured, 
not by the state of the law as it is ultimately 
discovered to be, but by the state of the know- 
ledge of the person who at the time has to- 
judge and made the concession. Otherwise you. 
would have to try the whole cause to know i£: 
the man had a right to compromise it, and with 
regard to questions of law it is obvious you. 
could never safely compromise a question of law 
at all.” 

24. Clears V. Hunter, {IbSVT 19 Q BD 341 = 66 

L J Q B 618=86 W K 821=67 L T 664. 

26. Mills V. New Zealand Alford State Oo., (1886V 
I 82 Ch D 266=66 L J Ch 801=84 W K 669=64 
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These obser\^ations of Bowen, L. L, 
have been approved by the Judicial 
Committee in the more recent case of 
1918 A. 0. 869 (26) at p. 875. Lord 
Akfcinson in delivering the judgment of 
the Judicial Committee remarked in the 
same case: 

“The legal validity or invalidity of the claim 
the female plaintiff threatened to enforce by 
action is entirely beside the point if she however 
mistakenly bona fide believed in its validity. 
Blackburn, J., in 5 Q. B. 449 (27) pointed out 
that in 1 B. & S. 569 (28) it was decided that 
even if the defendant actually knew that the 
plaintiff’s claim which was compromised was 
invalid, yet the compromise of it was enforce- 
able ; and it was in the former case decided that 
the compromise of a disputed claim made bona 
fide is a good consideratian for a promise, even 
though it ultimately appears the claim was 
wholly unfounded.” 

This kabuliyat is a binding agreement 
and its terms must govern the rights of 
the parties. This kabuliyat was really 
a modification of the lease of 25th Janu- 
ary 1912 in favour of Eadhabullav. It 
is argued for the appellant that if this 
kabuliyat is binding no question of the 
estoppel of the tenancy ceasing by 
reason of eviction by title paramount 
really arises. It is said that by the 
kabuliyat of 1918 the company con- 
tracted themselves out of their rights 
to cease to pay rent on eviction by title 
paramount. Title or no title the com- 
pany made themselves liable to pay at 
the reduced rate of Es. 2 per ton. This 
the company did deliberately with their 
eyes open. It has been contended for the 
respoudent that as there was no agree- 
ment to continue to pay royalty whether 
the company was in possession or not the 
kabuliyat is of no assistance to the 
plaintiff on this part of the case. We 
cannot accept this contention. The 
company bargained with 2 sets of per- 
sons both claiming underground rights 
irrespective of title. The company had 
already attorned to the Thakurs when 
the kabuliyat of 1918 was executed. 
They were also liable to pay rent to the 
Thakurs, and on defaulting to pay that 
rent the Thakurs had to bring the suit 
for rent which has been dismissed by 
the Privy Council, When the kabuliyat 
of 1918 was executed the company k new 

26. Jayawickreme v. Amarasuriya, (1918) A C 
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perfectly well that they would have to 
pay rent to both sets of persons and 
they did not mind doing so so long as 
coal was “booming**. We are therefore 
of opinion that in the circumstances of 
the present case the plea of eviction by 
title paramount is not available to the 
respondent company. The learned 
counsel for the respondent has relied 
very strongly on the case of 1922 Cal. 
237 (29) in support of: the proposition 
that even if there is an agreement to 
pay rent whether the lessor has title or 
has no title there will be suspension 
of rent if there is eviction by title para- 
mount. The distinguishing features 
between that case and the present is 
that in that case the lessor was a party 
to the suit by the person claiming title 
paramount and in such a sui^ it was 
held that the lessor had no title. In 
such state of facts it was held that it is 
open to the tenant to prove a subsequent 
cessor of the landlord’s title, and that 
one way in which the tenant can show 
that the title has determined is by 
proving an eviction by title paramount 
or the equivalent to such an eviction, 
Besides in that case there was no agree- 
ment between the lessor and the lessee 
that the leasee would go on paying rent 
whether the lessor’s title is established 
or not. 

Mr. Bose who opened the case for the 
appellant has relied on the recent deci- 
sion of the Judicial Committee in the 
case of 1933 P 0 29 (30) and he argued 
that this case supports the position that 
the lessee is liable to pay rent even if 
the lessor ceases to have title if the 
lessee with eyes open deliberately enters 
into an agreement to the effect that rent 
would be paid irrespective of the ques- 
tion of title to the rent land. Reference 
in particular is made to a passage at the 
bottom of p. 301 and the top of p. 305 
(of 60 I A). It was held in 1933 P C 
29 (30) that in a suit for ejectment 
defendants in possession as assignees 
from defendants who the plain- 
tiff has put into possession under an 
agreement for^a lease cannot rely in 
defence upon a lease which they obta- 
ined from cosharers with the plaintiff 
a fter the assignment, first because their 
2g. Ram Chandra v. Fromothanath, 1922 Oal 

237=68 I 0 754. 
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possession is referable to that given to 
the assignors, and secondly because 
S. 116, Evidence Act, precludes them 
from disputing the plaintiff’s title with- 
out first restoring possession. In 1933 
P C 29 (30) as in the present leases 
were taken from persons who had title 
as also from those who had no title, it 
was held that S. 116, Evidence Act, pre- 
eluded the lessees from disputing the 
lessor who has put the lessee in posses- 
sion without first restoring possession. 

The objection of defendant 2 is that 
there should be no decree against him 
as he is not bound by the covenant in 
the kabuliyat of 1918 as that is not a 
covenant running with the land and 
Joes not bind the assignee. There is no 
substance in this contention aa rent 
issued out of land and any covenant 
cjoncerning rent of the demised premises 
is a covenant which touches the land or 
runs with the land. If the covenant to 
pay rent whether there is title in the 
lessor or not is binding on the original 
lessee the covenant being one which 
runs with the land can similarly be 
enforced against the transferee of the 
lease. Summarising our conclusions we 
tiold that the title in the under- 
ground rights is not in the plaintiff, (2) 
but that the defendants are estopped 
‘rom denying the plaintiff’s title, (3) 
that estoppel still continues having 
regard to the terms of the kabuliyat of 
Lst November 1918. 

The result is that this appeal is al- 
owed and plaintiff’s suit is decreed in 
lull. With regard to costs as plaintiff 
has failed on the principal issue of the 
title he will get half his costs through, 
out. 

Patterson, J. — I agree. 

K.s. Appeal allowed. 
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Guha and Bartley, JJ. 

Satyanarayan Banerjee and another 
Creditors — Appellants. 

v. 

Dmesh Chandra Boy Choudhnry and 
another — Respondents. 

Appeal No. 555 of 1933, Decided on 
23rd November 1934, against order of 
Dist Judge, 24-Pargana8, D/- 27th and 
29th November 1933. 

Deed — Construction — Moveable — Unregis- 
tered mortgage-deed — Movables and im- 
movables hypothecated — Held * movable’ 
was not confined to machinery but to all 
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movable property mentioned in mortgage* 
deed — Mortgage. * 

The word ‘movable* is not confirmed to 
machineries only. In an unregistered mort- 
gage, both movable and immovable properties 
were mentioned as being hypothecated. 

Held: that the‘transaction could not operate 
as a valid mortgage of immovable property and 
that the word moveable was confined not merely 
to machineries but to all the moveable property 
mentioned in the deed and that the mortgage in 
respect of it was valid. [P 388 0 2; P 388 C 1] 

Bijon K. Mukerji and Khitindra E. 
Mitter — for Appellant. 

Abinash Chandra Ghose-^ior Respon- 
dents. 

Judgment — This is an appeal aris- 
ing out of an insolvency proceeding 
started at the instance of a creditor. 
The question raised before the learned 
District Judge ofithe 24-Parganas, which 
has given rise to this appeal was whe- 
ther the Judge was right in interpret- 
ing or confining the word ‘ moveable” 
to machineries, as was done by him in 
his order dated 27th November 1933, 
when the learned Judge was apparently 
asked to determine what his predecessor 
in office meant by “moveables” in his 
order of 8th May 1933, passed in Insol- 
vency Case No. 14 of 1931, in the Court 
of the District Judge of the 24.Par- 
ganas. The creditors applying for ad- 
judication, the appellants in this'Court, 
placed before the Court a document 
purporting to be a mortgage-deed, in 
which both moveable and immovable 
properties \vere hypothecated. Thef 
document however was not a registered 
one, and the transaction evidenced by 
the same could not therefore operate as 
valid mortgage of immovable property 
under the law. It could not affect im- 
movable property specified therein: so 
far as the immovable property was con-| 
cerned there was no valid mortgage by! 
the insolvent, against whom the ap- 
plication for adjudication was directed. 
The learned Judge overruling the objec- 
jection of the Official Receiver that the 
document was invalid as a whole, stated 
in one part of the order that there was 
“a valid mortgage of the movables i. e. 
machineries;” and in the concluding 
part of the order passed by him defi- 
nitely stated, and which statement was 
strictly in accordance with law, that 
“so far as the moveables” were con- 
cerned, the mortgage was valid, and 
was not liable to be held void as against 
the Receiver under S. 64, Provincial 
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Insolvency Act. On the order of the 
learned Judge passed on 8th May 1933, 
as it stands taken as a whole, we are 
not able to hold that the moveables 
specified in the unregistered mortgage- 
deed were confined to machineries only. 
The moveables mentioned in the order, 
regard being had to the concluding part 
of the same, must refer to all the 
moveables specified in the unregistered 
mortgage-deed. 

It remains to notice that we were 
not impressed with the argument ad- 
vanced on the side of the respondent, 
that the order of Judge passed on 8th 
May 1933, could be held to be limited 
to machineries only, on the assumption 
that the other moveables mentioned in 
the unregistered mortgage-deed, vested 
in the Eeceiver in insolvency, on the 
footing that thev remained in the pos- 
session of the insolvent; and we cannot 
possibly accept the position indicated 
in the above argument before us, as 
sound, regard being had to the provisions 
of the law applicable to the facts and cir- 
cumstances of the case before us. In 
the above view of the question raised 
in this appeal, the order of the learned 
District Judge, passed on 27th Novem- 
ber 1933, is set aside. The Official Ee- 
ceiver is to pay to the appellants the 
whole of the sale proceeds of the 
moveables mentioned in the unregistered 
mortgage. bond, less administration 
charges. The appeal is allowed; there 
there is no order as to costs in this ap- 
peal. 

K.s. Appeal allowed, 

A. I R. 1935 Calcutta 389 

Guha and Bartley, JJ. 

Girish Chandra Ohose — Petitioner. 

V. 

Jadavpur Estate^ Ltd, and another — 
Opposite Parties. 

Civil Eule No. 700 of 1934, Decided on 
14th November 1934, from order of Mun- 
sif. First Court, Alipore, D/- 16th Feb- 
ruary 1934. 

Bengal Tenancy Act (1885), S. 26-F (2) — 
Application for pre-emption — Deposit not 
made — Application dismissed — S. 26’F is im- 
perative. 

Where an application for pre-emption is made, 
but no deposit has been made at that time, there 
is no alternative left for the Court other than to 
dismiss the application: 1934 Cal 661, Dist. 

[P 889 0 2] 


Eshemendra Nath Tagore — for Peti- 
tioner. 

Charu Chandra Chaudhury — for Op- 
posite Parties. 

Order. — This Eule is directed against 
an order passed by the Munsif, First 
Court, at Alipur, under S. 26-F, Ben. 
Ten. Act. The opposite party in the 
Eule, as the landlord, applied to the 
Court for exercising his right of pre- 
emption as contemplated by law, in the 
case of a sale of a part of a holding to 
the petitioner. It appears from the 
materials before us that the landlord 
applicant did not, at the time of making 
the application for pre-emption, deposit 
in Court the amount of the considera- 
tion money together with the statutory 
compensation as required by the manda- 
tory provisions of S. ’26-F, Ben. Ten. 
Act. On examination of the record, it 
is apparent that the chalan for the am- 
ount required to be deposited on 28th 
August 1933, the date on which the ap- 
plication for pre-emption was filed in 
Court, was filed on the next date, 29th 
August. 

In the circumstances therefore there 
was no alterative left for the Court 
other than to dismiss the applica- 
tion made by the landlord. The law is 
imperative on the point, and expressly 
provides for the dismissal of the appli- 
cation for pre-emption unless at the 
time of making the application, the de- 
posit as required by S. 26-F (2), Ben. 
Ten. Act, is made by the applicant. The 
Munsif instead of complying with the 
provision of the law as contained in the 
section referred to above, held that the 
deposit though late by one day” was 
within two months from the service of 
notice on the landlord of the transfer, in 
respect of which the right of pre-emp- 
tion was sought to be exercised. We are 
wholly unable to accept the view taken 
by the Court below in the case before 
us; and in our judgment the decision of 
this Court in the case of 1934 Cal. 
661 (l) cited before us in support of 
the order of the lower Court has 
no application in the present case. In 
the case mentioned above, the landlord 
on the date of filing his application for 
pre-emption under S. 26-F, Ben. Ten, 
Act, also filed along with it chalan for 
the deposit of the money required to ^ 

1. Jatindra Kumir Chakrabarty v. Chandra 

Kumar, 1934 Cal 661=163 I C 609. 
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deposited under the law. On the facts 
of the case before us, the only course 
open to the Court below was the dismis- 
sal of the application, as enjoined by 
which the application for pre-emption 
“shall be dismissed*’ unless the landlord 
at the time of making the application 
deposits in Court the amount of the 
consideration money for the transfer in 
regard to which the right of pre-empfcion 
is sought to be exercised together with 
compensation at the rate of 10 per cent 
of such amount. 

As our decision on the question refer- 
red to above disposed of the case before 
us, it is not necessary to discuss the 
other points raised in support of the 
Eule. The decision and the order passed 
by the Court below on 16th February 
1934, cannot be upheld and it is set 
aside, with the result that this Rule is 
made absolute, and the application for 
pre-emption on which Misc. Case No. 
240 of 1933 in the Court of Munsif at 
Alipore, was started, is dismissed. The 
petitioner in this Court is entitled to his 
costs in the Eule; the hearing-fee in the 
Eule is fixed at two gold mohurs. 

K.s. Buie made absolute. 
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Guha and Bartley, JJ. 

S. M, Bose and others — Defendants — 
Petitioners. 

V. 

Hafiz Md, Fateh Nasib and another — 
Opposite Parties. 

Civil Eule No. 1139 of 1934, Decided 
on 11th December 1934, from decision 
of Sub-Judge, 1st Court, 24 Parganas, 
in Miscellaneous Case No. 160 of 1933. 

Civil P. C. (1908), O. 33, R. 2~Title suit— 
Application to continue in forma pauperis 
amended as one for permission to sue in 
forma pauperis — Suit dismissed — Held ap* 
plication should be dismissed. 

A suit brought by opposite party 1 as 
plaintiff was ultimately dismissed by an order 
dated 22nd January 1934. In November 1932, 
however the plaintiff had filed another applica- 
tion to continue the suit in forma pauperis, 
which was numbered as pauper case 7 of 1932. 
This application, which had been dismissed for 
default on llth November 1933, came up for 
final disposal on 19th June 1934. At the hear- 
ing, the plaintiff altered the form of the applica- 
tion and urged it as one for permission to sue in 
forma pauperis. The lower Court held that the 
second application was registered independently 
and treated it as an application to sue in forma 
pauperis, and not to continue the suit in forma 
pauperis, and that the Court had ample juris- 
diction to treat it as an independent application. 


Held: that there was only throughout the 
whole of th^proceedings one simple plaint, the 
plaint in title suit comprising one cause of 
action. The suit had been dismissed before the 
application now in question came up for disposal 
and with the dismissal of the suit, the sole 
cause of action disappeared. It was not there- 
fore within the jurisdiction of the Court to en- 
tertain further proceedings in the matter. Not 
was it entirely correct to say that the applica- 
tion was one to sue in forma pauperis, and not 
to continue the suit in forma pauperis. 

[P 391 C 1] 

5. N. Banerjce and Pramathanath 
Milter — for Petitioners. 

Suhrawardy and Abdul Hossain for 
Opposite Parties. 

Bartley, J.— ‘This Eule was issued on 
the opposite party, calling on them to 
show cause why two orders made by the 
learned Subordinate Judge, one allowing 
the application of the opposite party 1 
to continue the prosecution of a title 
suit in forma pauperis, which applica- 
tion was amended, at the hearing itself, 
into a prayer for permission to sue in 
forma pauperis, and a second order re- 
storing to file the said application which 
had been dismissed for default, should 
not be set aside. The facts underlying 
the matter now in question are not in 
dispute. A title suit No. 144 of 1931 
brought by the opposite party las plain- 
tiff was ultimately dismissed by an 
order of this Court, dated 22nd January 
1934. In November 1932, however the 
plaintiff had filed another application to 
continue title suit No. 144 of 1931 in 
forma pauperis, which was numbered as 
pauper case No. 7 of 1932. This appli- 
cation, which had been di imissed for 
default on llth November 1933, came 
up for final disposal on 19th June 1934. 
At the hearing, the plaintiff altered the 
form of the application, and urged it as 
one for permission to sue in forma pau- 
peris. The learned Subordinate Judge 
held that suit No. 144 had been dis- 
missed long ago, so that the petitioner 
plaintiff could not continue it even if it 
was found that he was a pauper. He 
went on however to hold that the second 
application was registered independently, 

and treated by the Court as an applica- 
tion to sue in forma pauperis, and not 
to continue the suit No. 144 of 1931 in 
forma pauperis, and that the Court had 
ample jurisdiction to treat it as an in- 
dependent application. On the finding 
therefore that the applicant was a 
pauper and entitled^ to sue as a pauper^ 
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lie allowed the application. We find 
ourselves entirely unable to assent to 
the conclusion arrived at by the learned 
•Judge in the Court below. 

There was before him, throughout the 
whole of these proceedings, one single 
plaint, the plaint in title suit No. 144 of 
1931, comprising one cause of action. 
That suit had been dismissed before the 
application now in question came up fcr 
disposal, and with the dismissal of the 
suit, the sole cause of action disappeared. 
It was not therefore within the jurisdic- 
tion of the Court to entertain further 
proceedings in the matter. Nor is it 
entirely correct to say, as the learned 
Judge does, that the application was one 
to sue in forma pauperis, and not to 
continue the suit in forma pauperis. 
Apart altogether from any value which 
can be attached to the distinction thus 
sought to be made, it is clear from the 
opening paragraph of the Judge’s own 
order that what he had before him at 
the actual trial was an application for 
permission to continue title suit No. 144 
as a pauper, and not an application for 
leave to sue as a pauper. Wo are ac- 
cordingly of opinion that the orders 
made in this case cannot be supported 
and that they must be set aside. This 
Buie is therefore made absolute; the 
orders complained of are set aside and 
the application dismissed. Petitioner is 
^entitled to his costs in the Eule. We 
assess the hearing-fee at two gold 
onohurs. 

Guha, J. — I agree. 

K.S. Buie made absolute. 
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Guha and Bartley, JJ. 

Phani Bhusan Basu and others — 
Decree-holder — Appellants. 

V. 

Shashi Bhusan Maity — Judgment- 
debtor — Eespondent. 

Appeal No. 10 of 1934, Decided on 
23rd November 1934, from appellate 
order of Dist. Judge, Midnapur, D-/l8th 
rSeptember 1933, 

Provincial Insolvency Act (1920), S. 28 (2) 
— Sale in execution of decree — Judgment* 
<lebtor adjudicated insolvent — He has no 
locus standi to apply under S. 28 (2) to 
have sale declared void. 

The property of the insolvent having vested 
•in the receiver after such a receiver has been 
.appointed by the insolvency Court, the receiver 
^completely represents the insolvent under the 
daw, in respect of his properties and the insol- 
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vent has no locus standi to maintain an ap- 
plication under S. 28 (2) to have a sale of his 
properties in execution of decree a voided : Case 
laio Ref. [P 39L 0 2] 

Amarendra Nath Bose, Saroj Kumar 
Haiti and Sushil Chandra Dutt — for 
Appellant. 

Brojo Lai Chakravarti and Bama- 
prosad Mukhopadhyay — for Respondent. 

Judgment. — This appeal has arisen 
out of an application made by an insol- 
vent purported to have been made under 
S. 28 (2) Prov. Ins. Act, for having 
it declared that a sale in execution of a 
decree was void, on the ground that the 
sale having taken place without the 
leave of the insolvency Court, could not 
be allowed to stand. Thera is no ques- 
tion that the order of adjudication under 
the Provincial Insolvency Act was 
passed on 22nd April 1933, and the 
order related back to the date of the 
presentation of the petition for insol- 
vency, on 21st November 1930, and as 
such the order of adjudication must be 
taken to have been in force when the 
sale in question took place on 15th 
March 1932. The only point for con- 
sideration in the case before us there- 
fore is whether the application before 
the Court with the prayer for declara- 
tion that the sale held on 15th March 
1932 was void was maintainable, at the 
instance of the insolvent whose proper- 
ties had at the time of the application 
vested in the receiver in insolvency. 

The question of the right of the insol- 
vent, the appellant in this Court to 
make the application as aforesaid, was 
decided against him by the Court in 
which the sale was held. On appeal, 
the decision of the primary Court was 
reversed by the learned District Judge 
of Midnapur. In our judgment the deci 
sion of the Court of appeal below cannot 
be supported either on principle or by 
authority. The property of the insol- 
vent having vested in the receiver, after 
such a receiver had been appointed by 
the insolvency Court, the receiver com- 
pletely represented the insolvent under 
the law, in respect of his properties and 
the insolvent has no locus standi to 
maintain the application filed by him 
in Court. The law on the subject ap- 
pears to be sufficiently clear, regard 
being had to the provisions contained in 
the Provincial Insolvency Act, bearing 
upon the question of vesting of proper- 
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tion of an insolvent after an adjudication 
order has been made by the insolvency 
Court, and there is no provision contain- 
ed in the statute, which might be deemed 
to have conferred any locus standi on 
the insolvent, to bring an action of the 
present description. It may be noticed 
in this connexion that in a decision of 
this Court in which the English prac- 
tice and procedure under the English 
Bankruptcy Act, 1914, was reviewed, 
the bankrupt was held to have no locus 
standi to be retained as a defendant in 
a suit, after his properties had vested in 
the trustee in bankruptcy : see 1930 Cal 
388 (1). 

The position that appears to be sound 
in law, applicable to the facts of the 
case before us, and the principle 
underlying the same were clearly indi- 
cated in the case of 1919 Cal 1006 (2), 
where it was held by this Court that 
a judgment-debtor who has been ad- 
judicated an insolvent, had no right to 
maintain an appeal against a decision 
in execution, after his properties had 
vested in the Official Eeciever ; and it 
finds support also from the decisions of 
other High Courts in India (see in this 
connexion 1928 Lah 675 (3), 1916 Sind 
20 (4),19i9All 284 (5) and 1326 Mad 556 
(6). The decision of the Madras High 
Court in the case of 1921 Mad 402 (7) 
was cited before us in the course of 
argument, on the side of the respon- 
dent in this Court, in which it was 
observed by the learned Judges deciding 
the case, that an insolvent after an 
order of adjudication had been made, 
was not disqualified, by reason of his 
insolvency, from appealing from an order 
refusing to set aside a sale. It appears 
that Spencer, J., in the course of his 
judgment in the case, expressed the 
opinion that it was the property of the 
insolvent which became vested in a re- 
ceiver. The learned Judge added : 

1. Prince Victor N. Narain v. Bhairabendra 
Narayan Dob, 1930 Cal 388=125 I C 851. 

2 . Banainali Dutt v. Lalit Mohan Ghosal, 1919 
Cal 1006=47 I C 162. 

3. Bhagawan Das v Amritsar National Bank 
1928 Lah 675=111 1 0 482. 

4. Kala v. Assa Jalal, 1916 Sind 20=35 I C 530= 
10 S L B 53. 

5. Sakhawat Ali v. Badha Mohan, 1919 All 284= 
49 I 0 816=41 All 243. 

6. Hari Rao v. Official Assignee, 1926 Mad 656=94 
I 0 642=49 Mad 461 (PB). 

7. Tatireddi v. Bamachandra Bao, 1921 Mad 402 
=62 I C 854. 
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“There were no words in the statute which 
might be read as making insolvency equivalent 
to civil death of the individual and taking away 
his common law rights of action” 

According to the learned Judge 
“for protecting the right of the creditors in an 
insolvent's property, the receiver might ap- 
propriately be joined as party, but that it did 
not follow from that, that the insolvent had no 
locus standi in civil proceedings of any kind.” 

In our judgment, the observations to 
which reference has been made abovo 
are not in consonance with the approved 
view of the law applicable to the sub- 
ject, regard being had to the provisions 
contained in the Provincial Insolvency 
Act, relating to the vesting of properties 
of an insolvent in the Court or the re- 
ceiver, after the order of adjudicatioD 
has been made by the Court ; and the 
observations are not also in line 
with the approved view of the law, as 
taken by the different High Courts in 
this country and in England, in regard 
to the effect of vesting of properties of 
an insolvent in the receiver in insol- 
vency. The question was not whether 
there was the civil death of the insol- 
vent, after an order of adjudication had 
been made by the insolvency Court, but 
whether the insolvent could be held to 
have any right in himself to bring any 
action before the Court, after his pro- 
perties had vested in the receiver. That- 
question as has already been indicated 
above, must, in our judgment, be ans- 
wered in the negative, against the in- 
solvent. The result of the conclusion, 
we have arrived at, as mentioned above, 
is that this appeal must be allowed, and 
the order passed by the Court of appeal 
below set aside, and we direct accord- 
ingly. The appeal is allowed; the order 
appealed from is discharged, and the de- 
cision and order passed by the Subordi- 
nate Judge on 19th July 1933, is res- 
tored. The appellant is entitled to get. 
his costs in this appeal and his costs in 
the Courts below. The hearing fee in. 
this Court is fixed at two gold mohurs. 
In view of the above order in the ap- 
peal, the application in revision is not. 
pressed. 

K.s. Appeal allowed. 
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Mitter, J. 

Gani Mia and ot/iers— Appellants. 

V. 

Wajid Ali — Plaintiffs — Respondents. 

Appeal No. 1745 of 1932, Decided on 
6th February 1935, from appellate decree 
of Sub Judge, first Court, Sylhet, D/- 
27th April 1932. 

(a) Landlord and Tenant — Several tenants 
— Denial of title by some of tenants in written 
statement is not sufficient to cause for* 
feiture of tenancy. 

Where a denial of title made in a written 
statement was not by all the tenants. 

Held', that the statements made therein were 
not sufiicient in law to sustain a forteiture of 
the tenancy: 39 Cal 903, EeJ. [P 394 G t] 

(b) Landlord and Tenant — Tenant denying 
landlord's title cannot subsequently claim to 
be tenant. 

Where a tenant denies landlord's title he can- 
not subsequently claim to be bis tenant and 
retain possession in that character: 6 Cal 65 
and 1920 Cal 272, Bef. [P 394 C 1] 

(c) Mahomedan Law— Gift —Gift of land in 
possession of tenants — Lessees asked to give 
possession to donee — Document of title and 
documentary evidence placed in possession 
of donee to enable him to establish title and 
recover possession— Held there was suffi* 
cient delivery and gift was valid. 

Where the donor of a leased property which 
formed subject-matter of gift or his heirs did not 
appear in the suit and did not challenge the gift 
and the donor had placed the documents of title 
and documentary evidence in the possession of 
the donee, put in his powers the means to estab- 
lish title and recover possession from the lessees 
and had expressly asked the said lessees to give 
up possession to the donee. 

Held: these acts amounted to such delivery of 
possession as the subject-matter of the gift was 
capable of and that the gift was valid: Case laio 
referred, [P 396 C 2] 

Priyanath Dutt — for Appellants. 

Surajit Chandra Lahiri — for Deputy 
Begistrar. 

Judgment. — This appeal is directed 
against the judgment and decree passed 
by the learned Subordinate Judge, first 
Court, Sylhet, reversing the judgment 
and decree of the learned Munsif, second 
Court, of the same place. The plaintiff, 
who is the respondent before me and 
who is a minor, instituted the suit for 
ejecting the defendants, on the ground 
that they were the tenants of his pre- 
decessors-in-interest (defendant 13) bub 
had forfeited their tenancy bv denial of 
the title of the plaintiffs’ predecessor-in 
interest. The plaintiff’s case is that the 
lands in suit belonged to his grandfather 
(original defendant 18) who had inducted 
the defendants on the land as tenants in 
the year 1322=1916. In the year 1919 


he, defendant 13, instituted a suit against 
the defendants for recovery of arrears of 
rent, but on the defence taken by some 
of them that there was no relationship 
of landlord and tenant, he withdrew the 
said suit. 

The Eecords of Bights prepared under 
Chap. 10, Ben. Ten. Act, and finally 
published in the year 1918 having re- 
corded the lands as the lands of defen- 
dant 13 and defendants 1 to 12 as 
tenants under him, the said defendants- 
(Nos. 1 to 12) instituted a suit against 
defendant 13 in the year 1925 (being 
(No. 570 of 1925) alleging that the entry 
in the record of rights was wrong. In 
that suit they alleged that they them- 
selves were co-owners of defendant 13 
and that there was no relationship of 
landlord and tenant between them and 
defendant 13. They prayed for confir- 
mation of possession as such owners. 
This suit was decreed by the first Court, 
but dismissed by the Subordinate Judge 
on appeal, whose decision was confirmed 
in second appeal by this Court. This 
Court held that defendant 1 to 12 were 
not co-owners, but were tenants of 
defendant 13, having been inducted on 
the land as such in the year 1322. This 
Court pronounced the judgment on 2nd 
June 1930, and that judgment establishes 
the fact that defendants 1 to 12 were 
tenants of defendant 13 at the date when 
the plaint in Suit No. 570 of 1925 was 
filed. 

On 8th August 1930, defendant 13 
made a gift of the property in suit to* 
the plaintiff, his son’s son, who with his 
father was then living with defen- 
dant 13. Defendant 13 delivered over 
to the plaintiff’s father the ’papers,’ 
which 1 take it, meant the documents of 
title and documentary evidence to prove 
the title of defendant 13, and defen- 
dant 13 also asked defendants 1 to 12 to 
make over possession to the plaintiff. 
On 19th May 1931 the suit in which the 
appeal arises was filed, defendant 13 who 
was then alive was served with sum- 
mons but did not appear. On his death 
his three sons were substituted. They 
did not challenge the gift bo the plaintiff 
and one of them, namely the plaintiff’s 
father, has supported the gift by his 
evidence. Of the defendants 1 to 12 
only defendants 1, 5, 6 and 7 contest the 
plaintiff’s claim. In paras. 9, 15 and 16 
of the written statement the position is 
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still maintained by them that defen- 
•dants 1 to 12 are owners and not tenants. 
'The written statement proceeds on the 
footing not that the tenancy is still sub- 
sisting and has not been forfeited but 
that there was never any tenancy under 
•defendant 13. The plaintiff’s title is 
also challenged. 

Against the decree made defendants 
1, 5, 6 and 7 have appealed to this Court 
and two points have been urged before 
me by them, namely: (i) that the plain- 
tiff has not acquired any titls as the 
gift is invalid, no possession being deli- 
vered to him or could be delivered, as 
the property was at the date of the gift 
in the possession of persons claiming a 
title adverse to the donor; (ii) the al- 
leged denials of relationship of landlord 
and tenant are not sufficient in law to 
determine the tenancy. 

In support of the second contention it 
is said that the denial in the written 
statement filed in the rent suit of 1919 
cannot in law sustain a forfeiture. There 
I agree with the contention of the ap- 
pellant’s Advocate, The said denial was 
not by all the tenants, and even if the 
denial had been by all the recorded ten- 
ants, as all the defendants whom the 
plaintiff admits to be tenants had not 
filed the said written ssatement, the 
statements made therein are not suffi- 
cient in law to sustain a forfeiture of 
the tenancy: 39 Cal. 903 (ij. With re- 
gard to the statements made in the 
plaint of suit No. 570 of 1925 it is stated 
that the effect thereof has been neutra- 
lised by the judgment and decree passed 
therein which held the defendants to 
be tenants. I have already pointed out 
that the effect of the decision of the 
High Court was that defendants 1 to 12 
were tenants at the date of that suit. 
The defendants who were plaintiffs in 
that suit persisted in the course of that 
suit and even in this suit in denying the 
relationship of landlord and tenant and 
in repudiating the title of defendant 13 
I do not think that it is now open to 
them in Second Appeal to take a somer- 
sault, repudiate the written statement 
which they have filed in this suit, and 
claim that they are still tenants and 
mean to retain possession in that cha- 
racter. Such a position was taken before 
Grarth, C. J. and Mitter, J. in 6 Oal. 

1, Biren^Xft Kishore Manikya v. Bhubaneswari, 

(1912) 39 Cal 903=:15 I 0 620. 


55 (2) and was repelled. I do not think 
that it is now open to the defendants to 
urge the second point: see also 1920 Cal. 
272 (3). With regard to the first con- 
tention which relates to the validity of 
the gift to the plaintiff by defendant 13, 
Mr. Lahiry for the respondent has con- 
tended that no delivery of possession is 
necessary and that mere declaration of 
intention on the part of defendant 13 to 
give is sufficient. He bases his argu- 
ment on the ground that defendant 13 
was in the position of loco parentis. 
According to the Mahomedan law of 
gifts: 

“Its pillar (i. e., of a donation) is the declara- 
tion c>E the donor (Wahib), for that constitutes 
the gift, and it is completed by the act of the 
owner alone, acceptance being required only for 
the purpose of establishing the property in 
the donee (Mowhoob Lechoo): (Baillie's Digest, 
Book 8, Ch. I, p. 601 ):* 

Possession must be taken to establish 
the right of the donee, for the Prophet 
said that **a gift is not valid unless pos- 
sessed: (Inayah Vol. 4, p. 24).” This 
being the express saying of the Prophet 
the requisite of delivery of possession 
can only be dispensed with in the cases 
expressly recognised by Mahomedan 
jurists. The scope of the exceptions 
cannot be extended in analogous cases. 
So far as I am aware the Mahomedan 
jurists make an exception only in the 
case where the donor is the father or 
guardian of the donee: 2 I. A. 87 (4) and 
1932 Cal. 497 (5), and then only when 
the subject-matter of the gift was in the 
possession of the donor (Hamilton’s 
Hedaya, p. 484, Edn. 2). Speaking of 
the gift of a father to his minor son 
Bailie states: 

“The gift of a father to his infant child is 
completed by the contract; it makes no differ- 
ence whether the subject of the gift be in his 
owu hands, or in deposit with another. But if 
it be in the hands of a usurper, or of a pledgee, 
or of a tenant who has hired it, the gift is not 
lawful for want of possession: (Bailie’s Digest 
Books, Gh. 5, p. 529).” 

Mr. Ameer Ali in his Tagore Law 
Lectures points out that this passage 
which is taken from the Patwa Alamgiri 
does not mean that such properties, e. g. 

2. Suthyabhama Dassee v. Krishna Chandra 
Ohatterjee, (1881) 6 Oal 55=6 0 L R 376. 

3. Sarbeswar Bez v. Surendrabala, 1920 Oal 272 
=5510 631. 

4. Ameerunnessa Khatoon v. Abedanoosa Kha- 
toon, (1875) 2 I A 87=16 BengLR 67=23 
W R 208=3 Sar 423 (PC), 

6, Sultan Miya v. Ajibakhatoon, 1932 Oal 497= 
138 I 0 783=69 Oal 667. 
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properties in the possession of a usur- 
per, tenant or pledgee cannot be the 
subject-matter of a gift, but that pos- 
session must in such cases be delivered, 
(Vol. I, p. 66 and 67, Edn. 4). The deli- 
very need not be of khas possession but 
according to the nature of the gift. In 
fact it has been held that the property 
in the possession of tenants can form the 
'Subject-matter of a gift, as also there 
can be a gift under the Mahomedan law 
of the equity of redemption in respect 
of lands in the possession of the usu- 
fructuary mortgagee: 10 Cal. 1112 (6) 
and 1922 Oal. 422 (7). In such cases 
the mere declaration of intention on the 
part of the father (“l give*’) would not 
pass title to his infant child, but a fur- 
ther act must bo dope which, having re- 
gard to the nature of the right sought to 
be given away, could be construed to be 
delivery of possession. For this reason 
and for the reason that the gift by de- 
toipdant 13 to the plaintiff when the 
latter, father, and not he defendant 13, 
was the guardian it would not confer 
title on the plaintiff unless possession 
was delivered. Defendant 13 may have 
been maintaining both the plaintiff and 
bis father and living with them, but that 
would not be sufficient to dispense with 
the delivery of possession. Whatever 
may have been the view before of the 
matter, this last point is now settled by 
the Judicial Committee of the Privy 
Council in the case of 1928 P. C. 108 (8). 
In the case of 132 I. C. 95 (9), cited by 
Mr. Lahiry one of the gifts in question 
was by a grandfather to his predeceased 
son’s minor son. The donor therefore 
was the legal guardian under the Maho- 
medan law of the donees, and when 
Jack and Eemfry, JJ. held that no deli- 
very of possession was necessary under 
the Mahomedan law they were not ex- 
tending the well recognised exception. 
The words loco parentis used in the 
judgment must be taken with the facts 
of that case. I accordingly overrule the 
broad contention of Mr. Lahiry noticed 
above. 

I have pointed out above that pro- 

'6. Mullik Abdool GufEoor v. Muleka, (1884) 10 
Cal 1112. 

7. Taraprossona Sen v. Shandi Bibi, 1922 Cal 422 
=62 I 0 481=49 Oal 68. 

8. Musa Miya v. Kadar Bux, 1928 P 0 108=109 
I 0 81=55 I A 171=52 Bom 316 (PC). 

'9, Sm. A'bda Khatoon v. Omar Ali, (1930) 132 I 0 
95, 


perty in the possession of a tenant, 
mortgagee or wrongdoer can be the 
subject-matter of a valid gift under the 
gift under the Mahomedan law. In 
such cases delivery of Khas possession 
is not neeessary. In the case of pro- 
perty in the possession of tenants, ask- 
ing the tenants to attorn to the donee or 
allowing the donee’s name to be re- 
gistered in the revenue registers or the 
landlord’s papers, as the case may be. 
would be regarded as delivery of pos- 
session by the donor. In the case of 49 
I A 195 (10) at 209 Sir John Edge ob- 
served thus: 

“In considering what is the Mahomedan law 
on the subject of gifts inter vivos their Lord- 
ships have to bear in mind that when the old 
and admittedly authoritative texts of Mahome- 
dan law were promulgated there were not in the 
contemplation of any one any Transfer of Pro- 
perty Acts, any Registration Act, any Revenne 
Courts to record transfer of possession of lands, 
or any zemindari estates, large or small, and 
that it could not have been intended to lay 
down for all time what should alone be the evi- 
dence that titles to lands had passed.” 

Dealing with the text of the Durr-ul- 
Muktear (Book on Gifts, p. 635) which 
lays down that no gift can be valid un- 
less the subject of it is in the posses- 
sion of the donor at the time where the 
gift is made and that land in the pos- 
session of a usurper or of a lessee or 
mortgagee cannot be made the subject 
of donation as it cannot be given away. 
Garth, C. J. in'the case of 10 Cal 1112 
(6) at 1124 observed: 

“But we think that this rule, which is undou- 
btedly laid down in several works of more or 
less authority must, so far as it relates to laud, 
havs relation to cases where the donor professes 
to give away the possessory interest in the land 
itself, and not merely a reversionary interest in 
it. Of course, an actual seisin or possession can- 
not be transferred, except by him who has it 
for the time being.” 

The Mahomedan theory of seisin is 
not so archaic as it is considered to be, 
and when it is established that property 
in the possession of a tenant, wrong deer 
or mortgagee can be the subject matter 
of a valid gift, the Mahomedan theory 
of seisin at once furnishes an answer of 
what can be regarded as delivery of pos- 
session in respect of such property. The 
author of Majm’ aa-ul-Anhar says thus: 

“And the meaning of Kabz-ul-kamai (complete 
seisin)Swith reference to moveables depend upon 
their natnre, and with reference to immovable 
p roperty as is suitable to its nature.” 

10. Mohammad Abdul Gani v. Fakhar Jahan 

Begum, 1922 P 0 281=68 I 0 254=49 1 A 196 

44 All 301 (P C). 
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According to Dur-ul-Muktiar “to be 
in a position to take possession is tanta- 
mount to taking possession.’* Mr. Ameer 
Ali in bis Tagor Law Lectures (Vol. 1 
pp. 113-114) after noticing some of the 
texts of the Mohamedan jurists notices 
in particular Kazi Khan and states that 
according to that jurist, 

“ability of the donee, if adult, or of his 
guardian if a minor, to take possession of the 
gift, is sufficient to validate the act of donation. 
Power to take possession is equivalent in certain 
cases to actual delivery of pcssession;** 
and at p. 67 of the same volume ven- 
tures the opinion that in the case of 
property in the pcssession of a tres- 
passer authority given to the donee by 
the donor to sue for possession is tanta- 
mount to delivery of possession. The 
same principles can be deduced from the 
judgment of the Judicial Committee in 
the case of 11 Cal 121 (ll). There the 
question arose whether the gift of a 
property, in the possession of a person 
who was claiming adversely to the donor 
and donee, made before the Transfer of 
Property Act, was valid under the 
Hindu law. The Hindu law required deli, 
very of possession in the case of gift or 
sale. It was no doubt a case relating 
to Hindu law, but the principle for- 
mulated in the said decision has been 
applied by the Judicial Committee to 
the Muhamadan law of gift 5 Cal 684 
(12). In 11 Cal 121 (11), Sir Richard 
Couch pointed out that the dispute as 
to the validity of the gift in question 
was not between the donor and the 
donee, but between the donee and a 
third person in actual possession of the 
subject at the date of gift and at the 
date of the suit, who was claiming 
adversely to both the donor and the 
donee. Then at p. 232 after examining 
the cases he observed thus: 

“In this case the appellant (donee) is under the 
terms of the gift and according to the construc- 
tion which their Lordships have put upon the 
Ikrarnama (deed of gift) entitled to possession, 
and their Lordships see no reason why a gift or 
contract of sale of property, whether moveable or 
immovable, iif it is not of a nature which makes 
the giving effect to it contrary to public policy, 
should not operate to give to the donee a right 
to obtain possession. On the principle conten- 
ded for by the respondent, so loiig as he pre- 
vents the true owner from taking possession, 
however violently or wrongfully, that owner 
cannot make any title to a grantee. In this 

lL.Kalidas Mullick v. Kanhyalal Pandit, (1886) 
11 Cal 121=11 I A 218=4 Bar 678 (P 0). 

12. Mahomed Buksh Khan v, Hosseini Bibi, 
(1888) 15 Cal 684=16 I A 8.1 (P 0). 
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ease the donor has, in fact, done all she could 
und as she still desires to support her gift 
there is no question of compelling her to 
do more.’* 

The gift was upheld and a decree for 
possession In favour of the donee was 
made. In the case before me the donor 
or his heirs did not appear in the suit 
and did not challenge the gift, the 
donor had placed the documents of 
title and documentary evidence in the 
possession of the donee, put in his 
powers the means to establish title and 
recover possession from defendants 1 to 
12, and had expressly asked the said 
defendants to give up possession to the 
donee. These acts in my judgment 
amount to such delivery of possession as 
the subject matter of the gift was cap- 
able of. The plaintiflF has accordingly 
acquired a title under the donation and 
must succeed on its strength. I accord- 
ingly uphold the decree made by the 
learned Subordinate Judge and dismiss 
the appeal. As the costs of the minor 
respondent have already been paid there 
would be no further order for costs o£ 
this Court. 

K.s, Appeal dismissed. 
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Guha and Bartley, JJ. 

Gour Chandra Pramanik — Plaintiff — 
Appellant. 

V. 

Banaghat Peoples Bank, Ltd, and an- 
other — Defendants — Respondents. 

Appeal No. 1954 of 1931, Decided on 
22n(J November 1934, against appellate 
decree of Dist. Judge, Nadia, D/- 6th 
March 1931. 

Civil P. C. (1908), S. 47— Proceeding* i» 
execution for enforcement of award— Objec- 
tion* to award taken overruled — Separate 
suit challenging award on same objectiona 
does not lie. 

Where in proceedings in execution for enforce- 
ment of an award, the 'objections challenging 
the decree and award are overruled, a subse- 
queut suit challenging the award on same 
grounds does not lie. [P 397 G 2) 

Panchanan Ghose and Ilara Krishna 
Pramanik — for Appellants. 

Bamaprosad Mukhopadhya and Khi- 
tindra K, Mitter—iox Respondents. 

Judgment. — This is an appeal by the 
plaintiff in a suit with the prayer for a 
declaration that an award made in 
favour of the Eanaghat People’s Bank, 
Ltd., the defendant in the suit, under 
E. 22 of the Rules framed under S. 43, 
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Co-operative Societies Act (2 of 1912), 
against the plaintiff for recovery of 
Rs. 489-8-0, was without jurisdiction, 
and null aud void as such. • It was the 
case of the plaintiff before the Court 
that the award had not the force of a 
decree; was not capable of execution as 
decree passed by a competent civil 
Court. The plaintiff prayed for the re- 
lief that a permanent injunction be 
granted to restrain the Bank for execut- 
ing the award. The Bank asserted that 
the award was a valid award under the 
law, and was not liable to be called in 
question in any civil Court. 

The Courts below have agreed in dis- 
missing the plaintiff’s suit; and in sup- 
port of the appeal to this Court it was 
urged that inasmuch as in the reference 
the Bank had included a stranger as 
surety for the debt, the whole reference 
was incompetent in law, and in this con- 
nexion the point was raised that there 
was variation of the reference by the ar- 
bitrator who made the award; one of 
the sureties, the stranger not having 
been mentioned at all, and the rights 
and liabilities as between the principal 
-debtor and the two sureties mentioned 
in the reference to the arbitration had 
not been determined by the arbitrator. 
It was in the next place urged in sup- 
port of the appeal that the lower appel- 
late Court had put an erroneous con- 
struction upon the Cls. (6) and (7), R>22 
in holding that these clauses covered the 
case of an award made by a single arbit- 
rator; it being contended on this part of 
the case, that the rules contemplated 
that to have the force of a decree there 
must be an award by three arbitrators. 
The contention lastly urged on behalf 
of the appellant was that there being no 
evidence on the record Eo show that any 
notice or summons was served upon the 
appellant, the Court below should not 
have presumed service of such notice or 
summons, and that notice or summons 
not having been served on the appel- 
lant, the whole proceeding of arbitration 
and the award made by the arbitrators 
were without jurisdiction. 

The questions thus raised are no doubt 
substantial questions relating to the va- 
lidity of the award sought to be chal- 
lenged by the plaintiff-appellant in this 
Oourt; but it has to be noticed in this 
connexion that all these questions were 
the subject-matter of consideration be- 


fore the civil Court at a previous stage- 
The question raised in the case before 
the Courts below, and those submitted 
for our consideration were raised in the 
form of objections in a proceeding in 
execution started by the Ranaghat 
Peoples Bank Limited for enforcement 
of the award passed by the .arbitrator, 
by realization of the amount covered by 
the award, from the plaintiff, the appel- 
lant before us. The questions were de- 
cided by the executing Court, in favour 
of the decree-holder Bank, the objec- 
tions raised by the appellant having 
been negatived. It would appear from 
the decisions given in the execution pro- 
ceedings under S 47, Civil P. C., that 
the question of service of notice or sum- 
mons when the reference to the arbitra- 
tor was dealt with, was decided againsi 
the appellant by the executing Court, 
and in appeal the question of non-ser- 
vice of notice or summons was not ever 
pressed. The other questions raised in 
thU appeal were dealt with by the exe- 
cuting Court and the Court of appeal al. 
that stage. 

The judgments of the Courts disposing 
of the objections raised by the appel- 
lant before us under S. 47 of the Code, 
are before us, and they were documents 
used at the hearing of the case by the 
Courts below. On a careful considera- 
tion of these documents Exs. F, G andK, 
we have no hesitation in coming to the 
conclusion, that the questions that were 
specifically raised by the appellant ^nd 
decided against him in the proceeding in 
execution, could not be allowed to be 
reagitated again in a separate suit, as 
the plaintiff appellant before us wanted 
to do, by instituting a suit for a decla- 
ration that the award made by the 
arbitrator was void and without juris- 
diction, with a prayer for permanent in- 
junction to restrain the Ranaghat Peo- 
ple’s Bank Ltd., from executing the 
award having the force of a decree 
against him. 

The point was distinctly raised before 
the Court of appeal below that all the 
qusstions arising for consideration in 
the suit were raised in the form of ob- 
jections in execution proceedings, and 
were decided against the plaintiff in the 
present suit. The lower appellate Court 
appreciated that position, and expressed 
the opinion that where the decree was 
alleged to have been made without juris- 
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diction objection to that effect could be 
taken in execution proceedings; but ob- 
served that the issues raised in the pro- 
ceedings in execution, could not be 
taken to have been directly and sub- 
stantially raised in the former suit bet- 
ween the parties, the proceeding in exe- 
cution not being a suit. It is difficult 
for us to follow the real import and sig- 
nificance of the observation contained 
in the judgment of the learned District 
Judge in the Court of appeal below and 
we entirely disagree with the view taken 
by the Judge if he meant to hold that 
the questions raised in the suit out of 
which this appeal has arisen could not 
be taken to have arisen directly and sub- 
stantially in a proceeding started on ob- 
jections raised to the execution of an 
award having the force of a decree, 
under S. 47, Civil P. C. 

In our judgment, the selfsame ques- 
tions going to the root of the award 
challenging the award on the ground 
that it was on the face of it an invalid 
award, and could not be allowed to be 
executed as a valid and binding decree, 
were raised and decided against the 
plaintiff in the suit in which the appeal 
before us has arisen. In view of the de- 
cision of the Courts come to in the pro- 
ceedings in execution, as evidenced by 
the judgments passed in the same by the 
primarv and the appellate Court, the 
questions raised in the suit and in the 
appeal before us, could not be allowed to 
be reagitated. The decision of those ques- 
tions was binding on the appellant, and 
we are unable to hold that the appel- 
lant could be allowed to reagitate them, 
in a separate suit, after his objection 
under S. 47, Civil P. C., was overruled in 
proceedings in execution. 

The decision we have come to, as men- 
tioned above, concludes this appeal en- 
tirely. It may be mentioned that after 
having heard arguments bearing upon 
the questions raised in the suit out of 
which this appeal has arisen, upon the 
three main points raised in support of 
this appeal, specifically referred to at 
the commencement of this judgment, we 
see no reason whatsoever for disagreeing 
with the conclusion arrived at by the 
Courts below on these points. In our 
opinion, the Courts below have rightly 
held on the merits of the case, that 
there was no substance in any of the 
grounds raised by the plaintifif-appel- 


lant in this Court, for the purpose of as- 
sailing the award made by an arbitrator 
appointed under the provisions con- 
tained in the Rules framed under S. 43, 
Co-operative Societies Act (2 of 1912). In 
the result the appeal fails, and it is dis- 
missed with costs. 

K.s. Appeal dismissed. 
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Henderson, J. 

Srt. Shushila Bala Basu — Decree-hol- 
der — Petitioner. 

v. 

Anjuman Trading and Banking Co.^, 
Ltd, and another — Opposite Parties. 

Civil Rule No. 1689 of 1934, Decided^ 
on 12th March 1935, from decision of 
Sub-Judge, Dinajpur, in Small Cause 
Court Ex. Case No. 12 of 1934. 

Companies Act (1913), S. 153 (1) (2) — 
Only class of depositors framing scheme are 
bound by it — Decree obtained by one of de- 
positors against bank — Subsequent scheme 
framed by depositors and approved by Court. 
— Such scheme is not binding on judgment- 
creditor. 

Only the class of creditors who framed the 
scheme are bound by it. Where one of the de- 
positors obtains] a decree against a bank anct 
subsequently a scheme framed by the depositors 
under S, 153 is lapproved by the Court, the 
scheme is not binding on the judgment-creditor. 
He is no longer a depositor and it would be 
most unreasonable t3 hold that the arrange- 
ment made by the depositors in their own ex- 
clusive interest should be binding upon other 
persons who have conflicting interest : 1935 Cal 
lll'Rel on. [P 399 0 1), 

Nirmal Chandra Chakravarty — for 
Petitioner. 

Babindra Narain Boy — for Opposite 
Parties. 

Order . — This is a Rule calling upon 
the opposite party to show cause why an 
order of the Subordinate Judge of Di- 
najpur allowingc an objection under 
S. 47, Civil P. 0., filed by the opposite 
party who was the judgment-debtor 
should nob be set ^aside. The facts are 
these. The petitioner was a depositor 
of the bank in question. She instituted! 
a suit to recover the money due to her 
and obtained an instalment decree oni 
27th September 1932. An attempt on. 
the part of the bank to get that decree 
set aside by this Court was unsuccess- 
ful. On 13th April 1933 a meeting wa5 
held by the depositors of the bank in 
accordance with S. 153, sub-S. (0, Com- 
panies Act, and then a scheme w’as ap- 
proved by this Court on 12bh June 1933 
and became effective from 13th April 



1935 

1933. The bank attempted to establish 
an adjustment in accordance with this 
scheme and applied without success to 
have the adjustment recorded under the 
provisions of 0. 21, R. 2. On 11th Janu- 
ary 1934 the present execution case was 
filed. The bank filed a petition under 
the provisions of S. 47 on the ground 
that the petitioner was bound by the 
scheme approved at the meeting of the 
depositors on 13th April 1933. 

The Subordinate Judge held that the 
petitioner was bound in view of the pro- 
visions of S. 153, sub-S. 2. With great 
respect to his decision he appears to 
rave misunderstood the meaning of that 
sub-section. It is clear that only the 
class of creditors who framed the scheme 
are bound by it. The present scheme 
was framed by the depositors with the 
object of saving the bank. The peti- 
tioner was no longer a depositor. She 
had obtained a decree and was a judg- 
ment-creditor. Her interest was not in 
any way the same as that of the deposi- 
tors. It would be most unreasonable to 
bold that the arrangement made by the 
depositors in their own exclusive inter- 
est should be binding upon other per- 
sons who have conflicting interests. 
There is nothing in the sub-section to 
justify any such view and I need only 
refer to the case of 1935 Cal 117 (l) 
which supports the contention raised by 
the petitioner in this Rule. 

The result is that this Rule is made 
absolute. The order of the learned Sub- 
ordinate Judge allowing the objection 
under S. 47, Civil P. C,, is set aside and 
he is directed to proceed with the exe- 
cution. I make no order as to costs. 

K.S. absol ute. 

1. Dewangung Bank and Industry, 1935 Cal 

117. 

A. I. R. 1935 Calcutta 399 

Mitter, J. 

Zerman Gomez — Plaintiff — Appellant, 

V. 

Mahima Chandra Kaiharta and others 
— Respondents. 

Appeal No. 332 of 1932, Decided on 
27th November 1934, against decree of 
Dist. Judge, Bakarganj, D/- 5th Septem- 
ber 1931. 

(a) Fishery — Right of fishing in non* navi* 
gable rivers is not in Crown but is in 
riparian proprietors'-Government has right 
to fisheries in large navigable rivers only. 

In India the right of Ashing in non-navigable 
livers is not in the Grown, but is in riparian 


Calcutta 399 

proprietors. When such a river passes entirely 
through the estate of one, he has the right of 
fishing and when it passes in between two 
estates the proprietors thereof have the right to 
the soil according to the principle of usque ad 
medium filum aquae and the equal right of 
fishing in the portions of the river adjacent to 
their lands. The Government has the right to 
fisheries in large navigable rivers only and aa 
the claim to a several fishery by a private person 
can only^ be founded upon a grant from the 
Crown, either proved or presumed, it would 
follow that where a several fishery is claimed by 
a private individual in the natural streams in a 
pergunah or pergunahs the right claimed can bo 
over navigable rivers only, or those portions of 
a river which are navigable, on the principle 
that a grantee cannot have a right in what tho 
grantor bad not. In any event such a grant 
can confer on the person to fish only in natural 
watercourses and not in those made by tho 
hand of man. [P 40l C 1] 

(b) Fishery— Several fishery— Right must 
be founded upon grant of Government — 
Government's right does not depend on 
ownership of soil but on navigability of 
stream —Grantee can follow shifting chan* 
nel of navigable river even though the chan* 
nel passes over land of private person. 

A several fishery in India as elsewhere must 
be founded upon a grant from the Government 
and the river need not flow over the land of the 
Government. The right of the Government to the 
fishery does not depend upon its ownership of 
the soil but upon the navigability of the stream. 
There is no difference whether the change in 
course is gradual or sudden but the change must 
be a change by natural causes and the grantee 
from the Government can follow the shifting 
channel of the navigable river, and his right ta 
fish therein is not affected by the said channel 
passing over the lands of a private person: 1914 
P C 48, Foil [P 402 C 1} 

(c) Fishery- Plaintiff having several fish* 
ery— Current from plaintiff s river intro* 
duced by District Board to non*navigable 
‘done’— Riparian proprietors who held done 
before have their rights unaffected eveiv 
after blind stream becomes flowing channel. 

Where the current from the plaintiff’s river 
who had a several fishery was introduced by an 
artificial excavation by the District Board into* 
a done which was a blind stream and not navi- 
gable; 

Held', that the riparian proprietors from 
whom the defendants claim to have derived the- 
right to fish in the done in question, who un- 
doubtedly held the done when a ‘blind stream’ 
as their territorial fishery, have still their right 
unaffected when the done was converted into a 
flowing channel by the act of the District Board, 
as the flowing channel is a non-navigable one,, 
and that the plaintiff can have also no right in* 
the done as the current from the plaintiff’s river 
was there introduced by an artificial excava- 
tion. [P 402 0 1] 

Jatindra Nath Sanyal — for Appellant. 

Judgment. — The plaintiff, who is the 
appellant before me, instituted the suit 
for a declaration that he has 11 as. 
11 gds. odd share in a jalkar called the 
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Sutberia done, for possession and dama- 
ges; in the alternative for rent. The 
case made by him in the plaint is that 
he and his co-sharers, the pro forma 
defendants, have a jalkar mehal recorded 
as touzi No. 1427 of the Bakarganj Col- 
lectorate. The jalkar is called Bishandi 
and comprises the rivers and dones that 
fall within the boundaries stated in the 
plainfc and that Satberia done is a part 
of the said jalkar. He claims an exclu- 
eive right to fish therein with his co- 
sharers by triangular nets. In the evi- 
dence it was stated that Satberia done 
is a part of the river system in which 
he and his co-sharers have a right of 
fishery, being a done that connects the 
Golapdi Eiver, the Golapdi done and 
the Lohalia river which are shown to 
be big rivers in the settlement map. 
He does not claim the soil of the said 
done and his first witness admits that 
the done in suit was a shallow one with 
no current till the District Board exca- 
Tated a khal 7 or 8 years before suit, 
called the Gajalia Bharani Khal, and 
the plaintiff had never attempted to 
fish there before the District Board made 
the khal. The defendants, who admit 
fishing in the done in suit, claim the 
right to fish there on the basis of settle- 
ments taken from the riparian proprie- 
tors (not made parties) through whose 
estates the done flows. They do not 
deny that the plaintiff and the pro forma 
defendants have a several fishery named 
Bishandi, but maintain that the done is 
not a part of the same and is moreover 
not navigable. 

The plaintiff to support his claim re- 
lied principally upon Exs. 2, 3 and 4. 
Ex. 4 which is an order of the Khas 
Mahal Deputy Collector states that pro- 
prietors of touzi No. 1427 have the right 
to catch fish in all the rivers comprised 
in the said Mahal and directs a clause 
to be inserted in the kabuliat of the 
ijaradar of the Government Khas Mehal 
Jalkar forbidding him to fish in those 
rivers. No particulars of the rivers in- 
cluded in touzi No. 1427 are mentioned 
in this order. Exs. 2 and 3 are copies of 
the D Registers in respect of touzi 
No. 1427. In Ex. 3 fourteen rivers and 
dones are mentioned. Satberia is not 
there, but the Lohalia river and possibly 
Golapdi river are mentioned therein 
(The word in Ex. 3 seems to be Golapi 
-done, but I take it ' that the word is a 
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contraction for Golapdi). In the body 
of Ek. 2 which is a part of Ex. 3 there 
is a statement that the owners of touzi 
No. 1427 (Bishandi Jalkar Mehal) have 
a right to fish by triangular eets in 14 
dones which flow through parts of cer- 
tain thanas mentioned there. In the 
foot-note however an order of the Col- 
lector is mentioned by which the word 
“fourteen” was expunged. 

The plaintiff in the Courts below 
urged only one point, namely that Sut- 
beria done is a part of the river system 
of his fishery, apparently on the ground 
that the current of his river Golapdi 
passes through it and falls into river 
Lohalia; but before me one other point 
is urged, namely that he has a several 
fishery in all streams which fall within 
the places mentioned in Ex. 2, which as 
the first Court points out would include 
the whole of Patna khali Subdivision 
and parts of Ferozpur and Sudder Sub- 
divisions of the District. Both Courts 
have found that the dooe is not navi- 
gable, a few years back was part of a 
‘blind stream,” and that it was only 
when the District Board excavated a 
Khal called the Gajalia Bharani about 
seven or eight; years before suit, that 
regular current began to flow through it. 
On these findings the plaintiff’s suit has 
been dismissed, both Courts holding 
that the done cannot bo regarded as in- 
cluded in the river system in which the 
plaintiff has his fishery rights. The 
first Court remarked that the plaintiff 
had his fishery in the fourteen rivers 
mentioned in Ex. 3 (which does mention 
the Sutberia done), but the lower appel- 
late Court did not place much reliance 
upon this fact. I have pointed out that 
the words “fourteen rivers” which were 
originally in Ex. 2 were later on struck 
out by the Collector’s order and I 
would assume that the plaintiff’s jalkar 
rights are not limited to fourteen 
rivers but to all rivers within the 
places specified in Ex. 2, in which he 
could in law have a several fishery. 
In my judgment the fact that the done 
is not navigable and that it has become 
connected with the flowing rivers not 
by natural causes but by the act of the 
District Board puts an end to the plain, 
tiff's claim. I would first consider the 
plaintiff’s first contention for the' first 
time advanced here, namely, that the 
plaintiff has a several fishery in all the 
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rivers falling Wttfein fehe boundaries of 
his grant as evidenced by Ex. 2. I do 
not see how he can have any such right 
in rivers and streams or dones which 
are not navigable. It is well settled 
that in India the right of fishing in non- 
navigable rivers is not in the Crown, 
but is in ripar an proprietors. When 
such a river passes entirely through the 
estate of one he has the right of fishing 
and when it passes in bebv^een two 
estates the proprietors thereof have the 
eight to the soil according to the princi- 
ple of usque ad medium filum aquae and 
bhe equal right of fishing in the por- 
bions of the river adjacent to their 
lands: Cal S. D. A. Hep. 160 (l), IV) I. 
3.893 (2) and 17 Gal. 8 14 (3). The 
Government has the right to the fisher- 
ies in large navigable rivers only and as 
bhe claim to a several fiishery by a 
private person can only be found <d up 
on a grant from the Crown, either pro- 
ved cr presumed, it would follow that 
where a several fishery is claimed by a 
private individuilin the natural streams 
in a perganah or preganaho the right 
claimed can be over navigable rivers 
only, or those portions of a river which 
are navigable, on the principle that a 
grantee cannot have a right in what 
bhe grantor bad not. In any event such 
a grant can confer on the person to fish 
only in natural watercourses and not in 
those made by the band of man. 

Now to turn to the case of ’he plain- 
tiff as prt^sented in the lower Courts. 
The plaintiff claims the done as nart of 
his river system. He says that the 
current of his river (Golapdil flows into 
and through the done and passes on to 
his river Lohal a. That he says makes 
the done a part of his river syst^^ra and 
the fact that the done is not navigable, 
or that it was connected with his rivers 
by an artificial charnel, namely the 
Khal ecavated by the District Board are 
nob material facts at all which can aflfect 
his claim. Ilis learned Advocate refers 
to p. 374 of the Tagore Law Lectures of 
1889 (Doss on bhe law of Riparian Rights) 
and to a passage in 1914 P. C. 48 (4) 

1. Raja Neelanund v. Raja Tek Narain, (1862) 
Cal S D A Rep 160. 

2. Sreeraantu Bagdi v. Nirantar Jelia, (1918) 19 
I 0 893. 

3. Khagendra Narain v. Matangini Debi, (1890) 
17 Cal 814-17 I A 62=^6 Sar 628 (P C). 

4. Raja Srinabh v, Dinabandhu Sen Roy, 1914 P 
0^48=26 10 467=41 I A 221=42 Cal 489 (PO). 

1936 C/61 & 62 
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at p. 610' and contrads that his client 
has fishing rights in all “adjuncts 
of the navigable streams**, whether such 
parts are navigable or not. In examin- 
ing this contention it is necessary to 
bear in mind that the plaintiff’s claim is 
over a new channel through which a 
portion of bhe current of a river in which 
he has fishing rights is now passing. It 
can be considered at most a channel 
branching from the main river Golapdi 
in which he has the fishing right, the 
running channel being formed nob by 
reason of any natural physical change, 
but by reason of an act of man of a re- 
cent date. In my judgment there is a 
great difference between the case where 
a river shifts from its old bed leaving 
there sheets of water which have a re- 
gular connection with the new main 
channel and the case where a river 
divides itself, the volume of its waters 
still flowing down its old bed, and the 
new channel is a non navigable channel 
pass’ ng over the lands of private persons 
or through their jalkars. 1927 Cal. 741 
(6) In the former case the sheets of 
water in its old bed may or may not bo 
shallow. The person having the several 
fishery will still have his right to fish in 
th'^se sheets as long as the connection is 
maintained with the flowing river and 
that connection is not merely occasional, 
due to temporary causes, as for instance 
an exceptional flood due to very heavy 
rainfall. The rights of the parties in 
the last mentioned case however must 
be determined according to the 
principles which would govern the 
case when a river changes its bed and 
and takes a new course, for the extra 
channel formed is after all a new bed. The 
law in this respect has been elaborately 
discussed in 1914 P 0 48 (4) by Lord 
Summer. That was also a case where a 
new channel was formed which connected 
two old navigable channels of the river 
Padma as the plan would show. Lord 
Sumner in the beginning of his judg- 
ment pointed out that the new channel 
in respect of which there was the dis- 
pute was both tidal and navigable. An 
exhaustive examination of the Indian 
case law was then made and the follow- 
ing propositions material to this case 
were laid down: (i) that a several fishery 
in India as elsewhere must be founded 

5. ladu Bhusan Bose v, Barajubala Debi, 1927 
Oal 741=104 I 0 494. 
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upon a grant from the Government, (ii) 
that the river need not flow over the 
land of the Government, the right of 
the Government to the fishery does not 
depend upon its ownership of the soil 
but upon navigability of the stream, (iii) 
that there is no difference whether the 
change in the course is gradual or sudden 
Sind (iv) that the grantee from the 
Government can follow the shifting 
channel of the navigable river and his 
right to fish therein is not affected by 
the said channel passing over the lands 
of a private person. In the course of 
the judgment the case of 17 Cal 963 (6) 
is noticed and approved by Lord Sumner 
and the ratio of that decision in my 
judgment furnishes an answer to the 
case before me. There the defendants 
(Watson & Co.) had a several fishery in 
the river Howlia, a public navigable 
river, which had changed its course 
suddenly and passed in part over the 
plaintiff’s (Tarini*s) lands. Tarini claimed 
the right to fish on that portion of the 
river which flowed over his lands on 
the ground that he was the owner of 
the, soil. Ameer Ali, J., overruled the 
plaintiff’s claim and in the course of the 
judgment, after quoting with approval 
the observations of Norman, J., in 108 
W E 1864 (7), which was a converse 
case, that 

“ the right of the defendant to the fishery in 
the water in question being merely granted out 
of and a part of, the right of the Government to 
the river can no longer exist when the right of 
the Government is gone,” 
observed : 

“ but the principle laid down was that so long 
as the river retains its navigable character, it is 
subject to the right of the public and the right 
of fishery remains in the person who held it 
under a grant from the Government.” 

If the retention of the right of fishing 
is dependent on navigability of the river 
a fortiori the extension of the right over 
a new channel must also depend upon 
the same character. In my judgment 
therefore the riparian proprietors from 
whom the defendants claim to have 
ierived the right to fish in the done in 
question, who^^ undoubtedly held the 
ione when a “blind stream” as their 
ierritorial fishery, have still their rights 
inaffected when the done was converted 
nto a flowing channel by the act of the 
District Board, as the flowing channel 
is a non-navigable one. I also hold that 
6. Tarini v. Watson & Co., (1890) 17 Oal 963. 
r. drrey v. Anund Mohan, (1864) 108 W B 1864. 


the plaintiff can have also no right in 
the done as the current from the plain- 
tiff’s river was there introduced by an 
artificial excavation. Certainly the 
plaintiff can have no right to fish in the 
Gajalia Bharani Khal which is an en- 
tirely artificial channel and which is the 
connecting link between the plaintiff’s 
river and the natural depression which 
is called a “blind stream” by the Courts 
below. The change in the course of a 
river so as to attract the rule laid down 
in 1914 P 0 48 (4) must be a change by 
natural causes, or as Lord Sumner puts 
it “a natural physical change.” This is 
an additional reason which puts the 
plaintiff out of Court. The appeal ac- 
cordingly is dismissed, but without costs 
as there is no appearance on behalf of 
the respondents. 

K.S. Appeal dismissed. 
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Edgley, J. 

Gosai Chandra Bay — Defendant — Ap- 
pellant. 

v. 

Ch^irku Singh Babu and others Win- 
tiff — Eespondents. 

Appeal No. 47 of 1932, Decided on 
20th July 1934, from appellate decree 
of Addl, Sub Judge, Asansol, D/- 22nd 
August 1931. 

Chota Nagpur Encumbered Estates Act (6 
of 1876), S. 2 — Provisions of Act are strictly 
confined to land situated in Chota Nagpur. 

The provisions of the Act are strictly confined 
to land which is actually situated in Chota 
Nagpur. Therefore it has no application to 
land outside Chota Nagpur : 17 I C 957, Rel on\ 
1924 P C 156, DisL [P 403 0 2] 

Bupendra Kumar Hitter and Eshi- 
tindra Nath Basu — for Appellant. 

Satish Chandra Sinha for Krishna 
Chaitanya Ghose — for Eespondents. 

Judgment. — This is an appeal against 
the judgment and decree of Mr. Sarat 
Chandra De, Additional Subordinate 
Judge of Asansol, dated 22nd August 
1931, in which he dismissed an appeal 
from the decision of Babu Khagesh 
Chandra Mitter, Munsif of Asansol 
dated 29th July 1930. 

In the case with reference to which 
this appeal arises ifc appears that one 
Jugal Eoy held certain land under de- 
fendants 2 and 3. The land in question 
was held under a service tenure. He also 
appears to have held certain other lands 
under the same proprietors under an- 
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other tenure. When Jugal died the 
Chakran land was resumed by defend- 
ants 2 and 3, and in 1926 defendants 2 
and 3 settled this resumed land with the 
plaintiff Churku Singh. It is admitted 
that, before this land was settled with 
Ohurku Singh, the estate of defendants 
2 and 3 had been declared to be an En- 
cumbered Estated under the provisions 
of the Ohota Nagpur Encumbered 
Estates Act (6 of 1876). In order to 
obtain possession of the land which was 
settled with him in 1926 and a declara- 
tion of his title thereto the plaintiff in- 
stituted the suit out of which the pre- 
sent appeal arises. 

The case for defendant 1 Gosai Chandra 
Eoy, in the lower Court was to the effect 
that he was in possession of the land in 
suit and that defendants 2 and 3 had no 
power to grant settlement of this land 
to Churku Singh. He also raised an- 
other defence to the effect that the land 
in suit appertained to certain jamai land 
belonging to Jugal Eoy which he had 
bought from thejatter. But with regard 
to the latter defence it is admitted that 
the findings of fact in the judgment of the 
lower Courts are conclusive. The Subor- 
dinate Judge in dismissing the appeal 
noted that, as the land in suit is not 
situated within Chota Nagpur, he con- 
sidered that defendants 2 and 3 had 
ample power to grant settlement thereof 
to the plaintiff, and he based his finding 
on this point on the decision of this 
Court in the case of 17 I C 957 (l). The 
only point which has been urged by Mr. 
Mitter in support of the appellant is 
that the land which is the subject-mat- 
ter of the suit out of which this appeal 
arises is subject to the provisions of the 
Chota Nagpur Encumbered Estates Act, 
even although it is admittedly situated 
in the Asansol Sub-Division and, in 
particular, he refers to S. 2 of the Act 
by which it is provided that 
‘the Commissioner may, with the previous 
consent of the Lieutenant Governor of Bengal 
by order published in the Calcutta Gazette, ap- 
point an officer (hereinafter called the manager) 
and vest in him the management of the whole 
or any portion of the immovable property of or 
to which the said holder is then possessed or 
entitled in his own right.** 

It is contended that the language of 
this section of the Act implies that an 
order under S. 2 may be made in respect 

1. Bhicha Ram Sahu v. Bishumbhur Nath Sahi, 

(1912) 17 I C 967=16 C L J 627. 
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of any portion of the estate of a Cl|ota 
Nagpur Zemindar, even although some 
portion of the property may be situated 
beyond the limits of Chota Nagpur. 
With regard to this contention it seems, 
to be clear however from the preamble 
that the provisions of the Act are 
strictly confined to land which is ac- 
tually situated in Chota Nagpur, and 
these provisions of the Act must there- 
fore be read subject to restrictions 
laid down in the preamblf. This view 
was adopted by Sir Asutosh Mookerjee 
in the case of 16 C L J 527 (l) at p. 533 
of the report where the Hon'ble Judge 
states “to my mind, it is a sound and 
reasonable interpretation of the statute 
to hold that it has no application to 
land outside Ohota Nagpur.’* In support 
of his contention Mr. Mitter places some 
reliance upon the decision of the Privy 
Council in the case of 1921 P 0 156 (2). 
In this case their Lordships held that 
the manager of an estate in respect of 
which an order has been passed under 
the Ohota Nagpur Encumbered Estates 
Act of 1876, is in the eye of the law 
fully and completely vested in the ma- 
nagement of the Estate, and the vesting 
in him continues during the tenure of 
his office. It is admitted however that 
the subject-matter of the case with re- 
ference to which this appeal arose was 
the Paresnath Hill which is admittedly 
situated in Chota Nagpur, and the deci- 
sion in question can be of no avail to 
the appellant. Having regard to thp 
considerations mentioned above I think 
the decision of the lower appellate Court 
was quite correct and it is therefore 
affirmed. The appeal must therefore be 
dismissed with costs. 

K.S. Appeal dismissed, 

2. Hukum Chand v. Ran Bahadur Singh, 1924 
P G 166 = 80 I G 841=61 1 A 208 = 3 Pat 
625 (PG). 
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S. K. Ghose and Henderson, JJ. 

Kochi Hazam — Accused — Petitioner, 
v. 

Seraj Kfean— Compalinant — Opposite 
Party. 

Criminal Eevn. No. 816 of 1934, Deci- 
ded on 19th December 1934. 

Criminal P. C. (1898), S. 154— Telegram 
to Police Inspector is not first information 
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rep/ori — But it c^^ot be excluded from 
evid ertce. 

A telegmm is not a writing given to tbe police 
signed by the person making the statement and 
further that so far as authenticity goes a tele* 
gram stands in no better position than village 
gossip. Hence it may be said that the telegram 
to a Police Inspector does not comply with S. 154 
of the ('ode inasmuch as it was not signed by 
the informant. But the telegram cannot be 
excluded from evidence where it was put in 
without objection and there was the statement 
of complaint which was always available to 
accused under S. 162. 

Held : no prejudice! was caused to accused and 
conviction should not be set aside. [P 404 0 2j 

Hiralal Ganguli — for Petitioner. 

S. K. Ghose, J. — The petitioner has 
been convicted under S. 436, I. P. C., 
and sentenced to undergo rigorous im- 
prisonment for three years and to pay a 
fine of Rs. 75; in default to undergo 
rigorous imprisonment for a further 
period of six months and it has been 
directed that the fine, if realized, will 
go to the complainant as compensation 
Shortly stated, the case for the prosecu- 
tion is that the petitioner and others 
set fire to the house of one Seraj Khan 
who started proceedings by sending a 
telegram to the Sub- Inspector of Police, 
Bagnan, Police Station in the following 
terms : 

“ Kochi Ha jam with party set fire my house 
burnt come 5d Sheraj Khan Pipulnam.’* 

This telegram was treated at the trial 
as the first information report under 
S. 154, Criminal P. C. The investigating 
police oflScer on going to the spot re- 
corded the statement of vSeraj Khan. 
But this statement was treated as one 
recorded under S. 161, Criminal P. C. 
The ground on which the Rule was 
issued is that the telegram is not legally 
admissible as the first information re- 
port within the meaning of S. 154, Cri- 
minal P. C , and the trial has been 
vitiated by the reception and use of the 
same as the first information report and 
the petitioner has been seriously pre- 
judiced by this procedure. It is con- 
tended on behalf of the petitioner, that, 
if the provisions of S. 154 of the Code 
were strictly followed, where the in- 
formation is given in writing it shall be 
signed by the person giving it and, since 
it cannot be said that the telegram was 
sent to the thana with the signature of 
the informant Seraj Khan, the document 
was not in accordance with the provi- 
sions of S. 164 of the Code and therefore 
was not admissible as a first information 
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report. In support>of this. ::reliance is 
placed on the case of 1928 Mad 791 (l) 
and in 1915 Mad 312 (2). It was pointed 
out in the first mentioned case that a 
telegram is not a writing given to the 
police signed by the person making the 
statemeot and further that so far as 
authenticity goes a telegram stands in 
no better position than village gossip 

This criticism may be accepted as 
correct and it may be said that, as a 
matter of procedure, the telegram in 
question does not comply with 8. 154 of 
the Code inasmuch as it was not signed 
by the informant, although so far as 
authenticity goes it is deposed to by the 
informant. Mr. Ganguli for the peti 
tioner however concedes that the tele- 
gram cannot be excluded from the evi- 
dence. All that he contends is that it is 
not a first information report within the 
meaning of 8. 154 of the Code. His con- 
tention is that the statemeot which ^ as 
recorded by the Sub-Inspector should 
have been put in as the first informa- 
tion report in the case. This argument 
however has no practical value in this 
rule. The telegram was put in without 
objection. In so far as the statement of 
Seraj Khan was concerned it was always 
available to the accused under 8. 162 of 
the Code and Mr. Ganguli also concedes 
that, as a matter of fact, this statement 
was available to the defence for the 
valuable purpose of contradicting the 
witness. The grievance might have been 
with the prosecution in that it was not 
able to put it in in examination-in chief. 
But in so far as the accused is concerned 
there is no prejudice. The ground there- 
fore on which the Rule is based cannot 
be sustained. The Rule is discharged. 
The petitioner, if on bail, must surrender 
to his bail bond and serve out the re- 
mainder of the sentence imposed upon 
him. 

Henderson, J. — I agree. 

K.s. Buie discharged. 

1. Public Prosecutor v. Chidambaram, 1928 

Mad 791=110 I 0 461=29 Cr L J 717. 

2. In re N. Anandayya, 1915 Mad 812=25 I 0 

630=15 Or L J 622. 
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Sarat Chandra v. Nirode 

A. 1. R. 193&>CaIcutta 405 

Lort- Williams and Jack, JJ. 

Sarat Chandra Mukherjee — Appellant. 

V. 

N erode Chandra Mukherjee and others 
— Respondents. 

Appeal No. 16 of 1934, Decided on 
24th January 1935. 

Limitation Act (1908). S 23 -Sheds con- 
structed hy defendant on land which plain- 
tiff has right to use— Suit for declaration 
of plaintiff’s right and removal of sheds is 
governed by S. 23. 

Where the plaintiff has a right to use the 
land on which certain sheds have been erected, 
as a passage and those sheds are obstructing 
his passage way, there is a continuing wrong 
and a suit for declaration of plaintiff s right to 
use the land and for removal of sheds is 
governed by S. 23: 1923 Cal 356; 6 Cal 394, 
Bel on. [P 406 0 1] 

Advocate General and S. B. Sinha — 
for Appellant. 

S. N. Banerjee (Sr.) and Samhhu 
Banerjee — for Respondents. 

Jack, J. — Tnis appeal has arisen out 
of a suit for declaration the plain- 
tiffs’ right to use the land dercribed in 
the plaint as a common passage way 
and for a decree against the defendant 
Sarat Chandaa Mukherjee for the re- 
moval of 2 tin sheds erected by him 
thereon and for damages. The land in 
suit was included in the premises des- 
cribed as ic4 Jan Bazar Street in a 
partition between those parties along 
wdth others in 1901. The total area of 
these premises was found to be 5 bighas 
and 16 cottas. Of this 9 cottahs was 
deducted as common passage leaving 
5 bighas 7 cottahs to be divided. The 
learned Judge has decided that the land 
in suit is included within this 9 cottahs 
of passage land (as shown in map No. 5) 
annexed to the plaint separating the 
four parts into which the premises were 
then divided being a portion of the land 
separating part 1 from Part 4 of that 
award running east and west and termi- 
nating on the west in Grant Street. 

By an award in a subsequent parti- 
tion suit between the plaintiffs and 
defendants in 1917. Part 1 of the 
award of 1901 was divided into 6 blocks 
(vide map No. 1) blocks 2 and 3 coloured 
red on the map being given to the plain- 
tiffs, blocks 1 and 4 to defendant 1 and 
blocks 5 and 6 to defendant 2. The 
plaintiffs allege that in 1925 the two 
tin sheds in question were erected by 
defenflant 1 on the common passage iti 
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extension' to the north of his building 
on block 1, the eastern one measuring 
14’. 6” X 5’-9*’ and the western one 
25’.1” X 6’.lU”. The hnding of the 
learned Judge that the land on which 
those sheds were erected was a common 
passage under the partition of 1901 and 
was also shown as such in the partition 
of 19l7,i8not now seriously disputed bet- 
ween the parties, and defendant 1 ap- 
pellant has mainly disputed the decree 
which the plaintiff obtained for the 
declaration asked for and the removal of 
the sheds, on the ground of limitation. 

The appellant maintains that since, 
admittedly, the sheds w’ere erected as 
long ago as 1925, whereas this suit was 
not instituted until 2l8t August 1931, 
the suit is time barred inasmuch as it is 
a suit to which the provisions of Art. 32, 
Lim. Act, apply. Even if it be taken 
that the suit comes under Art. 120, Lim. 
Act, the onus was on the plaintiff to 
show that the period of six years under 
that Article was not exceeded and that 
onus he has failed to discharge In 
support of their contention that Art 32 
applies, the appellants have cited a 
number of decisions of the Lahore High 
Court in which Art. 32, Lim. Act, was 
held to apply where co-owners had set 
apart land for a common purpose and 
the defendant had diverted it to an 
unauthorised purpose and so excluded 
the plaintiff from using it for the com- 
mon purpose. These decisions were 
however overruled in the Full Bench 
case of 1933 Lah 705 ( l) , in which it 
was stated by Tek Chand, J. that in 
suits of this kind 

“the real cause of action is the ouster of the 
plaintifi from property jointly owned by 
him and the defendant and reserved for their 
common use for g specific purpose and not the 
perverted user of such property by the defen- 
dant.” 

In such cases 

“the presumption of law is that the possession 
of one is the po^^session of all and it was not 
the intention of the legislature to reduce the 
period of limitation for such suits to two years 
simply because the attack by the defendant on 
the plaintiff s title was accompanied by a per- 
version of the user of the property from its ori- 
ginal specific purpose.” 

He held however that Art. 32 would 
apply where the defendant, while per- 
verting joint property from its specific 
common purpose, admits the plaintiffs’ 

1, Mastan Singh v. Santa Singh, 1933 Lah 705= 

146 I 0 663=14 Lah 267 (FB). 
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right to share the perverted user. But 
that is not the case here. It was held 
that in suits between co-owners inter se 
where the title of one is denied by the 
other, Art. 144 or Art. 120 would apply 
according as the relief claimed is one 
for possession or injunction. That was 
a case in which the defendants en- 
croached upon common land by culti- 
vating it as part of their holding so that 
the plaintiff co-owner was prevented 
from exercising a common right of way 
in the land. Art. 120, Limitation Act, 
was held to ap^ly. In that case there 
was no reference to S. 23, Limitation 
Act, which lays down that : 

“ In the case of a continuing breach of con- 
tract and in the case of a continuing wrong in- 
dependent of contract, a fresh period of limita- 
tion begins to run at every moment of the time 
during which the breach or the wrong, as the 
case may be, continues.*’ 

Section 3, Limitation Act, makes the 
provisions of Sch. 1, Limitation Act, 
subject to the provisions contained in 
S. 23, so that, if it can be shown that in 
this case there is a continuing wrong, a 
fresh period of limitation begins to run 
at every moment during which the 
wrong continues. 

I It has been established that the 
plaintiff in this case has a right to use 
the land on which those sheds have 
been erected as a passage and that those 
sheds are obstructing his passage way. 
The learned Judge has held that in 
these circumstances there was a conti- 
nuing wrong and in this he appears to 
be correct. If authority is needed it is 
to be found in the case referred to by 
the learned Judge, 1923 Oal. 356 (2), a 
case similar to the present case in 
which land reserved as a common pass- 
age by long usage and agreement was 
obstructed by the erection of a veran- 
dah to a house. Such an obstruction 
was found to be a continuing nuisance 
relying on the principle on which the 
Privy Council acted in 6 Cal. 394 (3). 
Other cases which have been referred to 
are (l) the case of 1916 Cal. 733 (4) in 
which it was hold that obstructions 
which interfere with a right of way are 
in the nature of continuing nuisance as 
to which cause of action is renewed de 
di e in diem so tong as the obstructions 

2. bwarka Nath Sen v. Tara Prosanno Sen, 1923 

Oal 366=76 I 0 328. 

3. Rajrup Koer v. Abdul Hossain, (1881j6Cal 

394=7 I A 240=4 8ar 199 (P 0). 

4. Nazim v. Wazldulla, 1916 Cal 733=29 I C 386. 


causing such interference are allowed to 
continue; (2) the case of 1919 Cal. 807 
(5), in which it was held that S. 23, 
Limitation Act, had no application in 
case of a Eowak or platform built over 
municipal land inasmuch as the injury 
was complete in the erection of the wall 
and the mere fact that the effect con- 
tinued could not extend the time of 
limitation. But the real reason of the 
decision appears to have been that the 
Eowak having been in existence for 50 
years the municipality had lost their 
right to the land on which it stood and 
there was therefore no continuing 
wrong ; (3) another case referred to is 
the Full Bench case of 25 Bom. 644 (6), 
in which it was held that a suit for res- 
titution of conjugal rights under Actl5 of 
1865 was barred under Art. 35,.Limita. 
tion Act, and Art. 23 had no applica- 
tion. Jenkins, C. J.,held that even if the 
conduct of the husband be regarded as a 
continuing cause of action since Art. 23 
is general in its terms, whereas Art. 35 
provides a special remedy and where 
there is a repugnancy the special provi- 
sion should prevail. With all due res- 
pect to the learned Chief Justice he ap- 
pears to have left out of account S. 3, 
Limitation Act, by which all the Arti- 
cles of Sch. 1, Limitation Act, are sub- 
ject to the provisions of S. 23. No 
doubt the effect of this appears to be to 
nullify certain provisions of the Limita- 
tion Act, but we have to take the law 
as it stands and the learned Judges 
who concurred with the decision recog- 
nized the difficulty caused by the ap- 
plication of S. 23 of the Act 

Inasmuch as it was held that S. 23, 
Limitation Act, applies in this case, 
there is no need to consider the question 
of onus arising as to the proof of the 
elapse of the full period of six years 
under Art. 120, Limitation Act. We 
find that the suit is not barred by limi- 
tation and this appeal must be dis- 
missed with costs. 

Lort Williams, J . — I agree. 

K.S. Appeal dismissed, 

5. Ashutosh Sadukhan v. Corporation of Cal- 
cutta. 1919 Cal 807=49 I C 93. 

6. Dhanjibhoy Bomanji v. Hirabai, (1902) 25 
Bom 644=3 Bom L R 371. 
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A. I. R. 1935 Calcutta 407 Sarkar, Kasi Pramanik and Baser Fakir 

(Special Bench) of the charge of conspiracy to murder, 

Costello, Panckridge and and it is with regard to these four per- 

M. C3. Ghose, JJ. sons that this reference has been made 


Emperor 

V. 

Eent Pramanik and others — Accused. 

Jury Ref. No. 65 of 1934:, Decided on 
«th February 1935. 

(a) Criminal P. C. (1898), S. 274 (2)-Trial 
by jury — 11 out of 18 jurors absent though 
duly summoned — Held trial with 7 jurors 
was not illegal. 

The jurors were duly chosen by lot without 
objection from either side, and the trial pro- 
ceeded with the aid of seven jurors only as all 
the other eleven jurors who were duly sum- 
moned were absent on call. There was nothing 
on the record to show that it was practicable in 
the circumstances to obtain the full number of 
jurors. 

Held : that the Court ought to proceed on 
the principle embodied or implied in the phrase 
‘omnia rite acta* that is to say, it ought to 
proceed upon the assumption that the trial in 
the Court below took place in full accordance 
with the requirements of S. 274, Sub-S. (2) and 
its proviso and that everything in connexion 
with the empanelling of a jury was done in due 
form of law. Hence the trial was .not illegal : 
1931 Cal 261, Rel on ; 1931 Gal 793, Diss, from, 

[P 411 0 1,2] 

(b) Criminal Trial — Trial by jury — Charge 
under S. 302 — Accused found guilty by 
unanimous verdict of jury — Judge disagree- 
ing with it and making reference to High 
Court — Convicted persons should be held in 
custody pending final decision of High 
Court. 

Where in a trial by jury into an oSence of 
murder the accused are convicted by the un- 
animous verdict of the jury and the Judge dis- 
agreeing with the verdict refers the case to the 
High Court, it is desirable that the convicted 
persons be held in custody pending the final 
decision of the High Court. [P 412 0 1] 

Surajit Chandra Lahiri — for Refer- 
ence. 

Khundkar and Siddheswar Chakra- 
varty—iov the Crown. 

Costello, J. — This is a reference 
under S. 307, eCriminal P. 0., made by 
the Sessions Judge of Pabna by a letter 
of reference dated 23rd November 1934. 
Eight persons Benat Pramanik, Goya- 
Hath Sarkar, Kasi Pramanik, Baser Fakir 
Sukurali Sardar alias Sukra, Mallik 
Pramanik, Bhowani Charan Sarkar and 
Jagannath Chanda were put on their 
trial before a Jury on charges of murder 
and conspiracy. The jury unanimously 
acquitted all the eight accused persons 
of the charge of murder and also the 
last four out of the eight accused of the 
-charge of conspiracy. But they oon- 
wioted Benat Pramanik, Gayanath 


to this Court. 

The learned Judge disagreed with the 
verdict of the Jury and he was very 
emphatically of opinion that these four 
persons ought not to have been found 
guilty of an offence under 8. 120-B read 
with S. 302, I. P. C. In the opinion of 
the learned Judge .the accused persons 
ought to have been acquitted, and in his 
view the evidence recorded in the case 
did not justify an inference either that 
there was a conspiracy at all, or that 
any one of the accused persons was a 
party to the conspiracy. The case put 
forward by the prosecution in outline 
amounts to this: at 11 p.m. on 17th June 
1934 a man named Sonatan Goon living 
at a place called Madia in the police 
district Shahajadpur came to the police 
station and there stated that in the 
evening Suresh Chandra Biswas, Bises- 
war Biswas and Rahimuddin Sarkar and 
another man all belonging to a place 
called Potazia had‘com 0 to his house and 
had informe^^ him that they had seen a 
man named Hriday Sarkar of Madia who 
was a relation of Sanaton’s leave Potazia 
Hat carrying a lantern, and that shortly 
after they had heard from a man Rumi 
that he had seen a man passing along 
with a lantern in hand, and had then 
heard certain cries which had caused 
Rumi to suspect that foul play was 
taking place. 

In view of the fact that Hriday had 
not returned to his house Sonatan sent 
out a search party’to look for him and 
himself started for the Thana. Before 
he reached the Thana he got news that 
Hriday^s dead body had been found 
floating in water. Actually the dead 
body was taken out of a small river or 
khal at a spot near Potajia. On one 
side of the river there was a burning 
ghat which was referred to in the evi- 
dence as the cremation ground, and on 
the other side of the river there was a 
babla tree. On 18th June an inquest 
was held by the Sub-Inspeoter of Police, 
on the dead body. No marks of injury 
were found, but from the circumstances 
the persons who were summoned to takb 
part in the inquest, and the policb 
officer all came to the oonolusion that 
Hriday had been murdered. The body 
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was examined by I)r. Singh who was the 
Assistant Surgeon of Serajganj on 19th 
June. By that time it was in such an 
advanced stage of decomposition that 
the doctor was unable to find anything 
either on external examination or on 
dissection, to show what was the cause 
of death. The doctor said that in his 
opinion death must have taken place two 
days prior to the pc st mortem examina- 
tion. That the man IJriday was mur- 
dered, there is, in :ui opinion, no doubt 
whatever. The only real question in the 
case is whether the prosecution had 
succeeded in establishing that the ac- 
cused or any of them had conspired to- 
gether to bring about the death of the 
deceased. The learned Sessions Judge 
for some reason or other which is not 
apparent, seems to have taken the 
view that these persons had nothing 
to do with the occurrence and that 
most or part of the relevant evidence 
against them had been fabricated by 
persons whom the learned Judge boldly 
described as ‘liars*. 

Upon reading the letter of reference 
it did appear at first sight that the case 
against each of these accused persona 
W8S of a somewhat slender character. 
But there are certain observations in 
the letter of reference which it is diffi- 
cult to understand. The learned Judge 
commenting on the evidence given by 
the witnesses as to the events which 
took place prior to the time when Hri- 
day set out on his last journey eays: 

“All this is no doubt very realistic though it 
did not carry any conviction to me for reasons 
that will be found set out in my charge to the 
jury. In any case this is clearly not enough to 
show that Hriday was verily the victim of a 
murderous attack, though his widow was indeed 
brought to Court to say that she found a swel- 
ling on her husband’s neck when she saw him 
the next morning, a swelling which nobody else 
appears to have detected 

The learned Judge somewhat sur- 
prisingly seems to make sarcastic com- 
ment on that part of ‘the evidence on 
very little material. Then he proceeds 
to say: 

“Tne prosecution therefore produced certain 
more witnesses to prove the following.” 

We are entirely at a loss to under- 
stand why the learned Judge thought fit 
to inseTt the word ‘therefore* because it 
would seem to suggest that the prosecu- 
tion originally relied on a certain body 
of evidence and then finding that in- 
sufficient, had proceeded to call addi- 
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tional evidence which they originally 
had not intended to Cill at all; whereas 
we find from the evidence of persons 
whom the learned Judge described as^. 
‘certain more witnesses* that they really 
gave the most material part of all the 
evidence implicating these accused. I 
have said that on the face of the letter 
of reference the case against the accused 
appears to be some vhat weak to say the 
least of it. But when one looks at the 
summary of the whole of the evidence 
as given in the heads of charge to the 
jury, one finds the case very much 
stronger and that there is plenty of 
direct evidence indicating that these 
four persons had at any rate agreed to- 
gether to bring about the death of this* 
man Hriday. 

Even to read the charge to the jury 
indicates that there was ample material 
upon which the jury could have convic- 
ted the four persons with wh )S 0 posi- 
tion we are now concerned and when 
one looks into the actual evidence given 
in Court at the trial one finds that the 
case made by the prosecution was even 
stronger than appears from the Judg0*s 
charge to the jury, because there are one 
or two small pieces of evidence and a 
certain number of inferences to be 
drawn from the evidence which were 
never touched upon at all, as far as one 
can see, or at any rate not sufficiently 
emphasized by the learned Judge in his- 
charge to the jury. To put the matter 
in more general terms, the charge to the' 
jury was clearly and obviously what is 
sometimes described as a charge for an 
acquittal. In other words, it appears 
that the learned Judge made up his 
mind when ha started the charge to the 
jury, that none of the eight accused per- 
sons ought to be convicted. 

Again it is a little .difficult to under, 
stand how the mind of the learned Judge- 
was working because he seems to have 
emphasized the fact that it was not 
established that there was any foul play 
at all and he seems to have bocome sus- 
picious as to the genuineness of the* 
whole case put forward by the prosecu- 
tion by reason of the fact as he said that 
the story told by Sonatan, Bisweswar 
and others was ‘psychologically inco- 
herent.* Whatever that expression may- 
mean, we find ourselves ‘'totally \unablo 
tQ, accept that view. %om the cir^cum- 
stf^nces of the case apart altoge,therr 
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from anything which was disclosed or 
not disclosed by the inquest and by the 
post mortem demonstration, we have 
dehnitely come to the conclusion that it 
is beyond all doubt that Hriday was 
subjected to an attack shortly after he 
had forded the river to make his way to 
Madia and that he met his death by 
violence. 

The evidence in the case if believed 
shows that the four persons Benat Pra- 
manik, Gayanath Sarkar, Kasi Pramanik 
and Baser Fakir had some kind of ill 
feeling towards the deceased by reason 
of the fact that he was their creditor 
and had obtained decrees in the local 
Courts against each one of them, so that 
it was established that there was some 
kind of motive which might have opera- 
ted in the minds of these persons is as 
to cause them to desire the death of this 
man Hriday. There is evidence, which 
seems to us entirely worthy of credit that 
Baser Fakir on the afternoon of 17th 
June persuaded or induced the deceased 
man to leave his house at Madia and to 
come down to the Court at Potazia ap- 
parently upon the pretext that Baser 
was desirous of entering into some ar- 
rangement with him for settling the ao- 
counts outstanding between them. They 
did in fact come down to the Court at 
Potajia and they were seen there by cer- 
tain persons who gave evidence at the 
trial, namely Biseswar Biswas and 
Suresh Das who was a clerk of the Union 
Board Court, and therefore presumably 
a person with some sense of responsibi- 
lity. The deceased man was towards 
nightfall seen starting from Potajia with 
his lantern. Shortly afterwards the man 
Eumi came into Potazia and informed 
Biseswar and Suresh that he had heard 
cries which had raised a suspicion in his 
mind that Hriday was being attacked. 
Then there is the evidence of a number 
of witnesses who saw these four ac- 
cused persons loitering about in the 
vicinity of the Babla tree which was 
situated near the track which w- uld be 
taken by Hriday on his way from Pota- 
jia to his own house. There is the evi- 
dence that Baser was seen and recog- 
nized on the side of the river opposite to 
where stands the Babla tree after he 
had emerged from the river, accompanied 
by four or five men. All the four accused 
were seen by different witnesses in cir- 
cumstances which raise the irresistible 
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inference that they were concerned in 
the death of Hriday. As regards Gaya- 
nath there is the further fact that on the 
bank of the river near the spot where the 
body of Hriday was found there were 
discovered two umbrellas one of which 
was identihed as belongiog to Hriday 
himself and the other was identified by 
three witnesses as belonging to the ac- 
cused Gayanath. 

When one looks at the evidence and 
considers the matter as a whole one 
can only come to the conclusion evea 
after eliminating that part of the evi- 
dence which relates to antecedent fact& 
and incidents that there was ample 
material to warrant the jury in coming 
to the conclusion that these four per- 
sons were at the very least guilty of 
conspiracy to murder. One must bear 
in mind in considering the whole of this- 
case that there were originally eight 
persons accused. The jury had to consi- 
der the case of each of these eight per- 
sons and the Jury made adiscrimination 
in that they convicted the first four and 
they acquitted the last four. That was- 
an entirely reasonable thing for the jury 
to do because apart from the evidenco 
relating to events antecedent to the day 
of the murder, there was practically no> 
evidence at all against any of the last 
four of the accused persons. On the- 
other hand one has only to cast one's 
eyes over the summary of the evidence 
as set forth by the learnedjjudge in his 
heads of charge to the jury to see how 
frequently the names of Benat, Kazi,. 
Gaya and Baser appear in the evidence 
of one or the other of the witnesses. 

The arguments put forward very forci- 
bly by Mr. Lahiri and the comments he 
made with regard to the credibility of 
the witnesses, have only served to bring 
into relief the strength of the case for 
the prosecution, and the more one scru- 
tinizes the evidence given in the C8i,se the 
more does it become apparent that the 
verdict of the jury so far from being per- 
verse as the learned Judge thought was 
not only a reasonable verdict but a right 
verdict. It would have been surprising 
if the jury had arrived at any other 
conclusion. The main method of attack- 
ing the evidence given in the case was,, 
as the learned Judge said, to seek to 
discredit many of the witnesses as being 
deliberate a^4 wilful liars. ,, We see no^ 
thing whatever in the evidence all o|^ 
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which have been placed before us to in- 
dicate that any one of the witnesses was 

deliberate liar, or anything of the kind. 
It seems that the learned Judge for 
some unknown reason himself took a 
somewhat perverted view of the whole 
of this case. A perusal of the evidence 
indicates, in our opinion, that the mak- 
ing of the reference which has been sent 
to us was wholly unwarranted in the cir- 
cumstances of this case. 

At a late stage of the argument before 
us Mr. Lahiri on behalf of the accused 
persons raised aquestion as to the legality 
of the trial owing^to the fact that the jury 
was composed of no more than seven 
jurors. It appears from the order sheet 
that the jurors were duly chosen by lot 
without objection from either side, and 
it is stated that the trial proceeded with 
the aid of seven jurors only as all the 
other eleven jurors who were duly sum- 
moned were absent on call; Mr. Lahiri 
contended that there is nothing in the 
record to show that the provisions of 
sub-S. (2) of S. 274, Criminal P. 0 , were 
properly complied with. That proviso 
was added to the sub-section by Act 12 
of 1923 and reads as follows: 

“Provided that where any accused person is 
charged with an offence punishable with death, 
the jury shall consist of not less than seven per- 
sons and if practicable, of nine persons.** 

It was argued that the learned Judge 
ought to have satisfied himself that it was 
not practicable to secure the additional 
number of jurors necessary to make up a 
total number of nine, and that the 
learned Judge ought to have made some 
entry in the record to indicate that he 
had exahusted all possible sources for 
obtaining the extra number of jurors. I 
doubt very much whether there is any 
such obligation imposed upon the learned 
Judge by the provisions of S. 274 even 
read with the provisions of S. 276. 

The point now under discussion came 
under the consideration of this Court in 
the case of 1931 Cal 793 (l). In that 
case there had been a trial of one of a 
number of accused persons on a charge 
under S. 302 and of all the other accused 
under S. 148, I. P. C. The case was tried 
by the Additional Sessions Judge of 
Mymensingh with a jury of seven per- 
sons. When the appeal came before 
this Court for hearing on 12th Decem- 
fae r 1930 an order was made by Lort 
“1. Shabeb Ali v. Emperor, 1931 Oal 798=135 I 0 
* 435=33 Cr L J 129=58 Oal 1272. 
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Williams, J. and S. K. Ghose, J. In 
giving reasons for the making of the 
order the learned Judges said: 

“It is contended that the trial was vitiated 
by reason of non-compliance with the provisions 
of S. 274, Criminal P. 0. and attention, is drawn 
to the following order of the learned Judge, 
dated 12th May 1930: The charges under Ss. 148 
and 302, 1. P. C, were amended at the instance 
of the public prosecutor. The charges under 
Ss. 148, 302 and 324, I. P. 0., were read out and 
explained to the accused, who all pleaded not 
guilty.** 

Then comes the material p*art of the 
matter: 

“18 Jurors were summoned for this case. 
The cards of the jurors were, one by one, drawn 
by lot. The names and addresses of the jurors 
were called aloud as each card was drawn. In 
this way seven jurors were chosen by lot. None 
of them was challenged by either side. Other 
jurors summoned were found absent on call. The 
jurors chosen appointed their foreman and were 
sworn. It is contended chat from this order it 
does not appear that the learned Judge at all 
applied his mind to the question as to whether 
it was practicable to have nine jurors. That 
certainly does not appear from the terms of the 
order. Nor does it appear that the loarnsd Judge 
considered the possibility, under proviso 2 to 
S. 276, of making up the deficiency by choosing 
from such other persons as might have been 
present.** 

Then the learned Judges said; 

“We think it is necessary to call for a report 
from the learned trial Judge as to whether he 
considered if it was practicable to have nine 
jurors and also whether if in fact it was so 
practicable regard being had to the number of 
persons present.*’ 

The record was sent down with a 
direction that the learned Sessions Judge 
should return it as soon as possible with 
his report. When the matter came 
before the Court again it appeared that 
the learned Judge who had tried the 
case had retired from service and, there- 
fore it was not possible to obtain from 
him a report as to whether he had con- 
sidered the question of the practicabi- 
lity of securing nine jurors or not. It 
was then argued that the onus was on 
the appellants to prove that the Court 
had not considered the practicability of 
having nine jurors. S. K. Ghose, J. ,in 

his., judgment at p. 1279 says: 

“\V 0 have already pointed out that it does not 
appear from the terms of the Judge’s order that 
he at all applied hia mind to the question as to 
whether it was practicable to have nine jurors 
aud for that reason we called for report. It is 
the duty of the Judge to consider whether it is 
practicable to have nine jurors and there is no 
duty cast upon the accused.** 

Mr. Lahiri has relied upon that deci- 
sion in support of the argument placed 
before us attacking the validity of the 
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trial with which we are now concerned. 
With all respect to the learned Judges 
in 1931 Cal. 793 (l) we find ourselves 
unable to agree with the view they 
adopted. In our opinion, where, as in 
the present case, there is nothing on the 
record to show otherwise, this Court 
ought to proceed on the principle em- 
bodied or implied in the phrase ‘omnia 
rite acta,’ that is to say, we ought to 
proceed upon the assumption that the 
trial in the Court below took place in 
full accordance with the requirements 
of S. 274, sub-S. (2) and its proviso, and 
that everything in connection with the 
empanelling of a jury was done in due 
jform of law. There is weighty autho- 
rity for that point of view in a judg- 
ment of SirGeorge Rankin, Chief Justice, 
which he gave with the concurrence of 
two other Judges of this Court in the 
case of 1931 Cal. 261 (2). That case 
came before this Court upon a Reference 
under S. 307, Criminal P. C., from the 
Additional Sessions Judge of Jessore 
who had disagreed with the unanimous 
verdict of the jury and it was numbered 
as Jury Reference No. 31 of 1930. We 
have taken the precaution of sending for 
the printed record of the case as it 
came before this Court, in order to as- 
certain as far as possible what the situ- 
ation had been at the time of the trial, 
and we find in the order sheet of the 
proceedings at the trial this entry: 

“Dated .30th May 1930. The accused is 
brought before the Court. Charge under S. 302 
is read and explained to the accused who pleads 
guilty to the charge. As the Court thinks it 
reasonable to record the evidence of some of the 
eye witnesses in the case and as there are eight 
jurors out of 18 jurors called for, present in 
Court, seven jurors of cards Nos. 37. 44, 45, 147, 
152, 154, 156 are selected by lot without objec- 
tion and their foreman elected. They are then 
sworn and empanelled.” 

The position, therefore was very much 
the same as the situation which arose in 
the present case, the only difference 
being that instead of seven jurors out of 
eighteen being present as they were in 
the present case, there were eight jurors 
out of eighteen present in Court. So far 
as that difference is of any materiality 
at all it tells against the argument put 
forward by Mr. Lahiri because it opens 
the way to an argument that as there 
was only a deficiency of one juror, it 

2. Emperor v. Damullya Molla, 1931 Cal 261= 

1931 Cr 0 293=128 I 0 608=32 Or L J 187 
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would have been comparatively an easier 
matter to secure one more juror from 
amongst the bystanders than to secure 
two more jurors as would have been 
necessary in the present instance. 

The passage in the judgment of Sir 
George Rankin to which I have referred 
appears at p. 1128 of the report and it 
is in these words : 

“ It is pointed out by the learned counsel for 
the accused that in this case, though eighteen 
jurors were summoned, the accused was tried 
with seven jurors only because only eight jurors 
attended. It is suggested that the learned Judge 
should have obtained two more jurors from 
among the by-standers. But there is nothing on 
the record before us to show that this course was 
practicable in the circumstances of this case.” 

With all due respect we entirely agree 
with the view taken . by the learned 
Chief Justice and adopt the passage 
just quoted as being a correct enuncia- 
tion of the law. In that view of the 
matter unless there is an indication on 
the face of the record itself or there is 
other material before the Court which 
leads to the conclusion that it was or 
might have been practicable to have the 
jury composed of nine jurors rather than 
seven one must assume that it was not 
practicable to have nine jurors. 

In the reference now before us just as 
in the reference before Sir George 
Rankin, 0, 0. Ghose, and Patterson, JJ., 
there is nothing to show that it was 
practicable in the circumstances of this 
case to obtain the full number of jurors. 
We must therefore assume that the 
Sessions Judge had sufficient knowledge 
and experience to know what was re- 
quired under the terms of S. 274, Crimi- 
nal P. C., and therefore in the circum- 
stances in which the trial began it was 
not practicable to have more than seven 
jurors for the trial of the accused per- 
sons. In our judgment, the point of 
view indicated in the judgment of Sir 
George Rankin is preferable to that 
adopted in the case cited by Mr. Lahiri, 
so it follows that there is no substance 
in the point of law belatedly taken by 
Mr. Lahiri. 

There is one other matter to which I 
desire to call attention in connection 
with this reference and it is this : that 
in spite of the unanimous verdict of the 
jury convicting Benat Pramanik Gaya- 
nath Sarkar, Kasi Pramanik and Baser 
Fakir of an offence which ig punishable 
with death, the learned Judge saw fit to 



412 Calcutta Bmperok v. Bent Pramanik (SB) (M. C. Gho8e,^J.) tftSS 


make an order that these four accused 
persons might be released on bail of 
Rs 600. It would have been quite 
wrong to have released these 
persons on bail even during the pen- 
dency of the trial or during the course 
of the trial, and it is therefore still more 
wrong that they should be released on 
bail after they had been convicted of 
such a serious offence by the unanimous 
verdict of ihe jury even though the 
Sessions Judge disagreed with the ver- 
dict of the jury and made up his mind 
to refer the matter to this Court. In 
circumstances such as those in the pre- 
sent case, it is desirable that the con- 
victed persons be held in custody pend- 
ing the final decision of this Court. The 
bail required for. these persons was of a 
very trifling amount, and apparently no 
sureties were called for. There was in 
fact little cr no sanction provided to 
prevent them from endeavouring to 
escape from the jnst consequences of the 
crime of which they had been convicted. 
It is to be hoped that in future cases of 
this kind these observations will be 
borne in mind by Sessions Judges mak- 
ing references to this Couit. 

Having regard to the view taken by 
us of the facts in this case and there 
being no substance in the point of law 
raised by Mr. Lahiri, the result is that 
this reference is rejected. The four per- 
sons whose names I have mentioned 
therefore stand convicted of an offence 
under 8. TiO-B read with S. 302, I. P.C., 
and the sentence of the Court upon each 
and every one of them is that of trans- 
portation for life. 

Panckridge, J. — With regard to the 
point of law raised on behalf of the 
accused persons, I only wish to observe 
that our judgment as well as the judg- 
ment in the case to which ray learned 
brother has referred, assumes that in 
circumstances like the present, it is in 
the discretion of the Sessions Judge to 
permit supplementary jurors to be 
empanelled under the second proviso to 
S. 276, Criminal P. C. The learned 
Deputy Legal Remembrancer however 
has argued that when there are seven 
jurors in attendance in obedience to the 
summonses issued to them there is not 
a deficiency of the persons summoned 
within the meaning of the proviso. If 
itthat view i®Mr*correct it is. clear that it 
^would be iiregal to increase the number 


of jurors to nine in the manner which is 
suggested. I merely desire to say that 
as far as I am concerned the fact that 
our judgment is fased on the assumption 
that it was within the discretion of the 
Judge to permit the procedure laid 
down in the proviso to be followed 
must not be taken to mean that I 
have come to the conclusion that 
the submission made by the Deputy 
Legal Remembrancer is incorrect. I 
desire that the point made, as far as I 
am concerned, be left open for con- 
sideration in any future case in which 
it may arise. 

M. C. Chose, J . — In this case eight 
persons were charged with murder and 
conspiracy to murder. They were tried 
by a jury of seven persons in the Court 
of the Sessions Judge of Pabna. The 
jury unanimously found four of the 
men guilty and the other four to be not 
guilty. The learned Sessions Judge 
accepted the finding of not guilty in 
respect of the four men and acquitted 
them. He disagreed wdth the finding 
of guilty in respect of the other four 
men, and referred the case to this Court 
recommending that the jury’s veidict i& 
perverse and these men should be 
acquitted. Upon hearing Mr. Lahiri 
the learned advocate for the four men 
who has taken us through the whole of 
the evidence, I am of opinion that there 
is no sufficient reBSon to set aside the 
unanimous verdict of the jury. I agree- 
thab the reference should be rejected 
and these men should be convicted of 
conspiracy to murder. It was argued 
that the trial was illegal inasmuch as 
it was held with the aid of seven jurors 
only. Under the proviso to S. 274 (2) 
where any accused person is charged 
with an offence punishable with death, 
the jury shall consist of not less than 
seven persons and if practicable of nine 
persons. In this case the order sheet 
shows that eighteen persons were sum- 
moned but only seven of them were 
present, the other eleven were absent 
and therefore the trial was held with 
seven jurors only. It has been argued 
that the Judge should have considered 
the second proviso to S. 276 which pro- 
vides that 

“in case of a deficiency of persons summoned, 
the number of jurors required may with the 
leave of the Court be chosen from such other 
persons as may present. “ 
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It was strenoouply urged by Mr. 
Lahiri following the decision of Lort 
Williams, J, and S. K. Ghose, J., in the 
case of 1931 Cal 793 (l) that it was the 
duty of the Judge to apply his mind to 
the question whether it was practicable 
to have nine jurors and as the record 
did not show positively that he had ap- 
plied his mind to that purpose, the trial 
should be hold to be illegal. But the 
case of 1931 Cal 231 (2), decided on 25th 
July 19 ^0 by Sir George Rankin C. J., 
C. 0. Ghose, and Patterson, JJ., the 
argument was that where eighteen 
jurors were summoned and the accused 
was tried with seven jurors because 
only eight jurors attended, the trial 
Judge should have had two more jurors 
from among the bystanders. The learned 
Chief Justice remarked: 

“But there is nothiog on the record before us 
to show that this course was practicable in the 
circumstances of this case.” 

In the present case there were seven 
jurors present out of eighteen jurors 
summoned and the record does not show 
that it was practicable for the trial 
Judge to obtain two other qualified men 
to serve as jurors. I agree with the 
view expressed by Sir George Rankin 
in the case of 1931 Oal. 26 L (2) and am 
of opinion that the trial was not illegal 
in this case. 

K.s. Beference rejected^ 
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Mitter, j. 

Surendra Nath Saha and others — 
Appellants. 

V. 

Harendra Knmar Saha and others — 
Respondents. 

Appeal No. 264 of 1932, Decided on 
19th November 1934, from appellate 
decree of Sub-Judge, First Court, Farid- 
pore, D/. 30th June 1931. 

(a) Civil P. C. (1908), O 1, R. 8— Represen- 
tative suit with leave of Court — Death of 
plaintiff — Others can proceed with suit after 
bringing it to notice of Court — No substitu- 
tion is necessary. 

Where a representative suit is brought by a 
plaintiff with leave of Court, on his death, no 
flubstitution is necessary and others who have 
been granted authority to represent the class 
can go on and all that is required is that the 
Court should be apprised of his death : Case law 
referred, ^ [P 416 0 2; P 416 0 2] 

(b) Easement— Public right of way claimed 
-over land of private owner — Evidence must 
be taken at a whole in presuming intention 


to dedicate land for public use — Mere fact 
of long user is not sufficient. 

Where a public right of way is claimed over 
lands belonging to a private owner it is wrong 
to deal with the evidence in compartments. It 
is not legitimate to presume from long user an 
intention to dedicate and then examine the 
evidence adduced on behalf of th^ private owner 
and to see if the said presumption has been 
rebutted by him The evidence must be exa- 
mined as a whole and the inference either in 
favour ot or against the dedication must be 
drawn. It would be wrong for the Court to 
draw the inference of dedication from the mere 
fact of long user, but the Court should require 
some additional evidence to support the claim 
of the public and the fact that cul de .sac has 
been maintained and repaired at public expense 
would be a very cogent piece evidence; Enjli'ih 
case^ referred, 1 P 416 C 2; P 417 G 1] 

(c) Easement — Public highway — That it 
must begin Hind end in public placets not 
sine qua non. 

It IS usual that a public highway implies a 
thoroughfare that is, it must begin from and 
end in a public place, but is not sine qua non. 
There is no rule that a cul de sac cannot be a 
public highway. If there is access from a 
public place at one end only, a piece of ground 
can bo a public highwav, if the evidence sup- 
ports tno case of its dedication to public u e. 

[P 417 0 1] 

Brojolal Chakraburty ^ Amarendra 
Nath Bose and Bajendra Bhusan Baksi 
— for Appellant. 

Bijan Kumar Mukherjee-^ior Respon- 
dents. 

Judgment. — This appeal is directed 
against the judgment and decree of the 
Subordinate Judge, First Ci>urt of E^arid- 
pur which affirrned the decree of the 
Munsif, First Court of Goalundo. Four 
persons instituted the suit for declara- 
tion that the portion ot the Khal, 
which is the subject-m itter of the suit 
is a part of a public water passage and 
for injunction to restrain the defendants 
from obstructing the same The suit 
was instituted by the said persons on 
behalf of the public. They applied for 
and were given the permission to sue on 
behalf of the public under the provisions 
of O. 1, R 8 Ci/il P. 0 

It is admitted that the Khal flows in 
a westerly direction from the Pachuria 
River, a tributary of the River Padma, 
passes over Dag No 321, which belongs 
to the Secretary of State, then over 
Dag No. 303, which belongs to the con- 
testing defendant, then over Dag No.299 
which belongs to one Sorojendra Shaha, 
and goes to a long distance towards the 
west. The plaintiffs' case is that it 
extends many miles towards the west 
and terminates in a Beel called the 
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Singer Beel. The water course over 
Dag Nos. 321 and 303 is the subject 
matter of the suit as the obstruction has 
been placed in Dag No. 303. The Com- 
missioner who was appointed for local 
investigation has not shown on his map 
the course of the whole khal. He has 
shown that it takes its rise from the 
Pachuria River, admittedly a public 
channel, near Dag No. 321, passes over 
the defendants’ lands (Dag Nos. 321 and 
303) and that it extends further west- 
ward. He has shown its course to 
about four miles further west of the 
defendants’ lands but has not shown on 
his map either the Singer Beel or the 
course of the khal thereto, possibly be- 
cause none of the parties desired him 
to go further down. In the Record of 
Rights prepared under Ch. 10, of the 
Bengal Act and finally published about 
20 years before the suit Dags Nos. 303 
and 321 have been recorded in the 
ownership of the contesting defendant 
and the Secretary of State respectively, 
but in respect of both of them the 
record is that the members of the public 
have a right of boat-passage. This 
record has remained unchallenged and 
the Secretary of State who has been 
made a defendant also does not contest 
the plaintifis’ claim. The existence of 
the khal for over 40 years is admitted 
by the contesting defendant-appellant, 
but his case is that the disputed portion 
of the khal is a private water-passage 
belonging to him, primarily intended for 
access to his Hat known as the Pachuria 
Hat which is on a part of Dag No. 303 
and adjoining plots, and that boats that 
passed over Dag No. 303 had to pay to 
him and his Ijardars tolls for passage. 
Both the Courts below however on a 
detailed examination of the evidence 
have come to the conclusion that mem- 
bers of the public have been using the 
whole of the khal as of right for a very 
long period, and that the contesting 
defendant’s case about the collection 
of tolls is false. The learned Subordi- 
nate Judge has placed reliance mainly 
on the following facts: 

(i) Entry in the Record of Rights, 
recording Dag No. 303 as a part of a 
public highway, (ii) user by the public 
for a long time, (iii) falsity of the defen. 
dant’s case as to the levy of tolls, (iv) 
findings in a judgment of competent 
jurisdiction in a suit instituted on be- 
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half of the public against the contesting 
defendant for establishment of a public 
highway over Dag No. 302 belonging to 
the defendant, (v) the terminus of the 
khal in the east in a public highway, 
e. g., the *Pachuria River and (vi) the 
length of the khal. it is a long one 
which passes over the defendant’s land, 
and goes beyond to the west to a length 
of 3 or 4 miles at least. 

He has come to the conclusion that 
there was an intention to dedicate Nag 
No. 303 as a public passage and that it 
was so dedicated. Other contentions 
raised by the contesting defendant, one 
of them being that the suit was not 
maintainable as no special damage has 
been alleged or proved by the plaintiffs, 
have been negatived by the learned 
Subordinate Judge, and nothing hae 
been said before me with regard to 
them. The only point that the defen- 
dant-appellant urges before me is that 
the learned Subordinate Judge has erred 
in law in inferring an intention to dedi- 
cate, inasmuch as it has not been proved 
that the khal terminates at a public 
place on the west. Put shortly his con- 
tention is that as 

“a public right of way means a right to the 
public of passing from one public place to an- 
other public place,’* 

there is no scope in law for inferring an 
intention on the part of the owner of 
the land to dedicate it as a public high- 
way, when it is not proved that both 
the terminii are public places. In sup- 
port of this contention reliance has 
been placed on certain observations of 
Kay, J., in 44 Ch. D. 110 (1) at p. 121 
and of Lord Dunedin in (1914) A. C. 338 
(2) at p. 375. Reliance has also been 
placed on three passages to be found at 
pp. 235, 238 and 241 in Peacock on 
Easements. 

Before dealing with this question it 
is necessary to decide a preliminary 
objection raised by the respondents as 
to the competency of the appeal. It 
appears that after presentation of the 
appeal to this Court one of the four 
persons who got permission to sue on 
behalf of the public, namely Uma Cha- 
ran Shaba died. No attempt was made 
to substitute his legal representatives 

1. Bourke v. Davis, (1890) U Oh JD UO^SS W~R 
167=62 L T 34. 

2. Folkstone Corporation v. Brockman, (1914) 
A 0 338=83 L J K B 746 = 78 J P 273 = 110 
L T 884=30 TLB 297. 
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within 90 days of his death, but some death of any one falling within class (a) 


time later an application was put in 
on behalf of the defendant-appellant 
to set aside the abatement against 
his legal representatives and to bring 
them on the record. On this appli- 
cation a rule was issued but that rule 
was ultimately discharged. On these 
facts it is contended on behalf of the 
respondents that as a joint decree has 
been passed fn favour of four plaintiffs, 
the appeal cannot proceed at all in the 
absence of the legal representatives of 
the said deceased plaintiff. At the 
hearing an application has been put in 
on behalf of the appellant stating that 
as the suit has been instituted by the 
plaintiffs in a representative capacity 
no substitution of his legal representa- 
tives is necessary and praying that the 
memorandum of appeal may be amend- 
ed by simply noting the death of Uma 
Oharan Saha. 

In the course of the argument on the 
preliminary point I indicated that if 
substitution of his legal representa- 
tives is not required under the law a 
misconceived application for substitution 
or a misconceived application to set 
aside an imaginary abatement would 
not affect the defendant appellant’s ap- 
peal. Dr. Mukherjee, the respondents* 
advocate very properly and with his 
usual and characteristic fairness ac- 
cepted this position, The broad question, 
namely whether substitution of the 
legal representatives of such a plaintiff 
is necessary, was accordingly argued 
before me. On this precise point there 
is, so far as I have been able to ascer- 
tain, no i' decision of this Court and the 
decisions of the High Courts are confli- 
cting. The earlier decisions of the 
Lahore High Court lay down that no 
substitution is necessary and that the 
appeal would not be incompetent 
(see for instance 1921 Lah. 390 (3). 
The later decisions of the same 
Court however do not lay down the rule 
in such an unqualified form. In them a 
distinction is drawn between (a) the 
persons who get the permission from 
Court to sue on behalf of a class under 
para. 1, 0. 1, R. 8 or who are made par- 
ties on their application under the pro- 
visions, of para. 2, 0. 1, R. 8,and (b) the 
rest of the class. It is said that on the 

8. Rahim Buksb v. Ohannam Din, 1921 Lah 8^ 

=56 I 0 210. 


substitution must be made and in de- 
fault the appeal would be incompetent, 
but if a person of class (b) is put on the 
record, that is if his name finds a place 
on the record as respondent, although he 
did not apply to be made a party to the 
suit according to para. 2, O. 1, R. 8 and 
thereafter dies the defendant appellant 
need not take notice of his death and 
his appeal would proceed. The reason 
for this distinction is sought to be based 
on the fact that persons falling within 
class (a) but not those falling in 
class (b) are parties to the suit and all 
the consequences for non-substitution of 
their legal representatives would ensue. 
1924 Lah. 124 (4), 5 Lah 432 Notes (5> 
explaining 1919 Lah. 273 (6), and 1920 
Lah. 338 (7): See also: 1931 Lah. 610 (8). 

The Madras High Court is however 
inclined to the view that in no case sub- 
stitution is necessary: 1931 Mad. 452 (9) 
and 1931 Mad. 590 (lO). In the last 
mentioned case the point does not seem 
to have been argued and the learned 
Judge merely agreed with the concession 
made by the advocate. I am however! 
not inclined to agree with the later de-| 
cisions of the Lahore High Court and ini 
my judgment no substitution is neces-\ 
sary in a representative suit instituted 
with the permission of the Court un- 
der 0. 1, R. 8. It is essential in 
these matters to have regard to the; 
nature of the suit and the nature of 
right sought to be enforced. To take 
an instance: a claim may be based on a 
customary right vested in the inhabi- 
tants of a village but the plaintiff may 
either claim relief in his personal 
character for an infringement, violation 
or disturbance thereof or claim relief on 
behalf of himself and all the other 
villagers. In the latter case all the 
villagers need not appear on the record 
but one or more of them may be autho- 

4. Wali Mahamad v. Barkhurdar, 1926 Lah 124 
=86 I 0 692=5 Lah 429. 

5. Rup Ohand v. Bunyad Ali, (1922) 5 Lah 432 
notes. 

6. Ram Dayal v. Mahammad Raju Shah, 1919 
Lah 273=51 I C 437=46 P R 1919. 

7. Udmi V. Hira, 1920 Lah 338=60 I 0 111=1 
Lah 682. 

8. Mt. Afzal-un-nisa v. 'Fayazuddin, 1931 Lah 
610=132 I 0 657=13 Lah 195. 

9. Venkatakrishna v. Srinivasachariar, 1981 
Mad 452=130 I 0 761=54 Mad 527. 

10. Mahomed Kanni v. Naina, 1931 Mad 690= 
132 I 0 289=64 Mad 770. 
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rised by the Court to rop#as6Q# the h^ir. I am however iaelteed to the 


absent persons. 0 1, R 8 is a rule ot 
ooavenience founded on the old chan- 
eery practice established to prevent 
delay, expanse and multiplication ot 
euits to establish the same right. The 
scope of a suit so instituted is in essence 
of a different nature than that ct a suit 
to enforce a claim based on a general 
right but in an individual or personal 
oharaoter. The person or parsons derive 
their authority to represent the others 
of the class from the Court, and the 
Court can grant such authority to any 
person of the class. Tha decree passed 
in such a suit binds all the members of 
the class. Before decree the persons so 
authorised may with leave withdraw 
from the suit but in such a contingency 
any member of the class who is not 
already on the record can intervene, ap- 
ply to the Court for necessary authority 
and continue the suit. If a suit founded 
on such a general right is instituted by 
some on behalf of the class, with no 
alternative prayer for relief in a per- 
sonal character, a mxterial defect in the 
permission granted under O. I, R 8, 
para. 1, or the absence of such permis- 
sion would be a fatal defect to the suit. 

When such an authority to represent 
the class is conferred on more persons 
than one they in a body represent the 
class: 1925 Cal. 547 (ll). When one 
•one of such per-ons die I do not see how 
his legal representatives can come in 
their right of succession. If they fall 
within the class they can come only by 
obtaining the permission of the Court to 
represent the class or under the provi- 
sions ot para. (2) ofO. 1, R. 8. In the 
•case of death of one of such persons, 
where authority to represent the class 
has been conferred on more than one 
persons, two possible views and two 
only can in my judgment be taken, 
namely, the surviving persons can go on 
with the suit or a fresh permission from 
the Court is necessary. The last men- 
tioned position has been taken in the 
oase ot 1931 Mad. 452 (9) and would 
seem to follow from the reasonings of 
Mukherjee, J., given in 1925 Oal. 547 
(11). The legal representative of the 
deceased plaintiff does not come in un- 
less the Court expressly conferred the 
power of representation on him and his 

Jll. Abdul Hakim v. Abdui Qani, 1925 Oal 547= 
80 I 0 26. 


view that on the death of such a person 
the others who had been granted by the 
Court the authority to represent the 
class can go on and all that is required 
is that the Court should be apprised of 
his death. But it is not necessary for 
me to decide the question, for had I 
been able to persuade myself that the 
appeal is a sound one on the merits I 
would have given the necessary permis- 
sion to the defendant-appellant to have 
the surviving plaintiffs on the record as 
representing the public. I may how- 
ever shortly state my reasons. No 
doubt a person authorized eo nomine 
under O. 1, R 8, para. 1 is not strictly 
a bare trustee of the action He him- 
self has a beneficial interest in the ac- 
tion, for as a member of the class, and 
only as sueh he gets the advantage of a 
favourable decree and is affected by an 
adverse one : see Kekewioh, J., in 94 
L. T )02 (l2) But his position is cer- 
tainly analogous to the position ot a 
persen who with others brings a suit 
with the sanction of the Advocate- 
General under the provisions of S. 92, 
Civil P. 0. In such a case Lord Dune- 
din has held in 1921 P. C. 123 (13) that 
there is no defect in the suit and the 
survivors can proceed with the same. 
In my judgment therefore the discharge 
of the rule for setting aside the fancied 
abatement of the suit as against the 
legal representatives of Uma Charan 
Shah cannot affejt the competency of 
the appeal. 

I now come to the merits of the ap- 
peal. As [ have already indicated the 
only point urged before me by the ap- 
pellant is thit the learned Subordinate 
Judge has erred in law in presuming an 
intention to dedicate the land in suit 
for public use, when it is not proved 
that both the terminii ot the Khal abut 
on public places. I may in the first 
place remark that when a public right 
of way is claimed over lands belonging 
to a private owner it is wrong to deal 
with the evidence in compartments. 
It is not legitimate to presume from 
long user an intention to dedicate and 
then examine the evidence adduced on 
behalf of the private owner and to see 
if the s ai d presu mpti on has been rebut- 

12. Woolfe V. Van Boolen. (19 )6) 94 L T 502. 

13. Anand Rao v. Ramdas, 1921 P 0 128=62 I 0 
737=48 1 A 12=48 Oal 493 (P 0). 
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ted by him. The evidence must be ex- 
amined as a whole and the inference 
either in favour of or against the dedi- 
cation must be drawn. : Lord Kinnear, 
in 1914 A. 0. 338 (2) at p, 354. 

The argument of the learned advocate 
for the appellants proceeds mainly upon 
the proposition that a public highway 
implies a thoroughfare, that is, it must 
begin from and end in a public place. 
This is usual in most cases but is not 
a sine qua non. There is no rule that a 
cul de sac cannot be a public highway. 
I do not see, if there is access from a 
public place at one end only, why a 
piece of ground could not be a public 
highway, if the evidence supports the 
case of its dedication to public use. 
Some of the earlier cases in England no 
doubt proceed upon the view that both 
the terminii must be at public places, 
but since the decision in 18 Q. B. 870 
(14) the said view has not been sub- 
scribed to in England (see the old cases 
collected in footnote (q), p. 11, Vol. 16 
of Halsbury’s Laws of England). As I 
read the cases they lay down that in 
case of cul de sac, it would be wrong for 
the Court to draw the inference of dedi- 
cation from the mere fact of long user, 
but the Court should require some addi- 
tional evidence to support the claim of 
the public and that the fact that cul de 
sac has been maintained and repaired at 
public expense would be a very cogent 
piece of evidence. The fact that a 
.passage leading from a public place 
does not stop at the land of the private 
owner but proceeds further to a great 
distance, as in the case before me, 
would be an important factor in sup- 
port of the claim of the public, espe- 
cially when it is not shown that the 
pathway has terminated in private 
grounds. To hold that a long khal, 
|which begins from a public channel and 
extends for miles can be regarded as a 
imatter of law to be a private boat way 
ior a boatway restricted only to the use 
jof a class of persons and over which the 
ipublic would have in no circumstances 
a right of passage, simply because it is 
not proved that the other terminus is 
at a public place, would in Bengal lead 
to serious consequences. To me it 
seems that the fact that one of the 
terminii is on private land is a circum- 
iX Bateman VT'mmk] 18 Q B 870=21 

T. .T O VK 17 .Tni* 


stance, and it may be an important cir- 
cumstance, to be taken into considera- 
tion by the 0ourt,of fact and when it has 
taken that into consideration and on the! 
evidence has come to the conclusion 
that there has been in the past a dedi- 
cation, the inference drawn by it is an 
inference of fact. In (1905) 2 Oh 188 
(15), Farwell, J., says: 

“ Now the cases establish that a public road 
is prima facie a road that leads from one public 
to another public place: see per Lord Oran worth 
in 1 Macq. 451 (16) and 1 Macq. 455 (17) or as 
Holmes, L. J., suggests in Giants’ Causeway 
case (18), there cannot prima facie be a right for 
the public to go to a place where the public have 
no right to be. But want of terminus ad quern is 
not essential to the legal existence of a public 
road; it is a question of evidence in each case. 
But in no case has mere user by the public 
without more been held sufficient.” 

In the case before me the evidence of 
user is not the only evidence on which 
the learned Subordinate Judge has re- 
lied. I have already summarized that 
evidence and the conclusion arrived at 
by the learned Subordinate Judge re- 
garded as an inference on a question of 
fact is also correct. The cases cited by 
the learned advocate for the appellant 
namely, 44 Ch. 110 (l) and 1914 A. 0. 
338 ( 2 ), have no application to the facts 
of the case before me. In 44 Ch. 110 
( 1 ), a public right of boating was claim- 
ed on behalf of the defendant on a por- 
tion of the river Mole, a small tribu- 
tary of the river Thames, between Cob- 
han Bridge and the dam of a paper 
mill. Kay, J., pointed out at p. 119 of 
the report, that although the river Mole 
was a natural stream, its depth, if the 
dam were removed, would not be suffi- 
cient even for a canoe to pass between 
the two bridges. Its depth was entirely 
artificial and upon it depended its capa- 
city for boating purposes. It was in 
fact a long pond and although at some 
points along its course a public road 
ran near it, the road at these places was 
fenced from the water course by posts 
and rails. It was never used as a water 
way except for the purpose of pleasure 
and recreation. 

The defendant who was not a ripa- 
rian owner had put in boats at the 
places for about eight years and had let 

15. Attorney-General v. Antrobus, (1905) 2 Ch 
188=74 L J Oh 599=3 L G R 1071=92 L T 
790. 

16. Campbell v. Lang, (1853) 1 Macq 451. 

17. Young V. Cuthbertson, 1 Macq 455. 
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them out for hire. In these circum- 
stances he refused to draw an inference 
of dedication. In 1914 A. 0. 338 (2), 
the question of liability to repair a road 
was the question at issue. There the 
road was made in 1827 by Jacob, Earl 
of Radnor, over lands of which he was a 
life-tenant. In 1835 the High-way Act 
was passed. Thereafter roads could not 
be dedicated so as to be deemed public 
highways, reparable by the inhabitants 
at large, except in accordance with sta- 
tutory requirements, which had not 
been complied with in the case. The 
user which was material therefore was 
that between 1827 and 1835 or 1836. 
The Earl of Radnor on completion of 
the road erected many houses abutting 
on it which he let out to tenants. The 
road was necessary for his lessees, their 
servants and trades people. The road 
was all along in the course of 80 years 
repaired by the owner of the soil and 
never at public expense. Jacob, Earl 
of Radnor, was a life tenant and had no 
power to dedicate a right of way to the 
public. In 1825 his disability in this 
respect was removed by a private Act of 
Parliament so as to enable him “to allot 
and set out a component part of the 
ground for public squares,, roads, streets, 
avenues etc,” but during the short 
period from 1827 to 1836 he made no 
actual allotment for such purposes. In 
these circumstances it was held that the 
user did not lead to the inference of de- 
dication to public use. Lord Kinnear 
moreover pointed out that the presump, 
tion of dedication from certain facts is 
not a presumption juris et de jure. In 
niy judgment therefore the decree made 
by the learned Subordinate Judge is right 
and ought to be maintained. The ap- 
peal is accordingly dismissed with costs. 
Leave to appeal under the Letters Pa- 
tent asked for is refused. 

K.s. Appeal dismissed, 
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Guha and Bartley, JJ. 

Midnapore People's U rban Co-operative 
Credit Society, Ltd, — Plaintiff, 

V. 

Bhupendra Nath Basu and others — 
Defendants. 

Civil Ref, No. 6 of 1934, Decided on 
4th January 1935. 

Execution — Execution of void decree — 
Solenamft filed by judgment-debtor and 
agreed to by decree holder and recorded by 


Court can be enforced by execution — Con- 
sent decree. 

The Bolenama has the force of a valid and 
complete contract between the parties, and en- 
forceable in execution as such. A solenama filed 
by the judgment-debtor in the execution case 
started for the purpose of executing a decree 
which may be invalid decree, agreed to by the 
decree-holder and recorded by the Court, can be 
enforced in execution, in terms of the agreement 
between the parties. [P 419 0 2] 

Badhabinode Pal and Sarat Chandra 
Jana — for Reference. 

Apurbadhan Mukherjee — Against Re- 
ference. 

Order. — This is a reference under 
O. 46, R. 1, Civil P. 0., made by the 
Subordinate Judge, Third Court, Midna- 
pore, inviting the decision of this Court 
on two questions of law, on the facts 
and circumstances stated in the letter of 
reference. The plaintiff decree-holder, 
the Midnapore People’s Urban Co- 
operative Credit Society, Ltd., obtained 
a decree for recovery of money lent on a 
bond by the Society to the defendant,, 
in Suit No. 43 of 1929 in the Court of 
Small Causes at Midnapore. There was 
no contest in the suit, and a decree was 
passed ex parte. The decree-holder 
Society, in the first execution case, failed 
to realize any part of the decretal amount 
by attachment of the salary of the 
judgment-debtor; when the second exe- 
cution case was started, the judgment- 
debtor made two payments, and filed a 
petition in Court agreeing to satisfy the 
debt due to the decree-holder Society, 
by instalments of Rs. 10 a month. It 
appears that in terms of this agreement 
dated 26th July 1930, the amount of 
Rs. 150 was realized by the decree- 
holder. 

When the last execution, which has- 
given rise to this reference, was started 
for the realization of the decretal amount, 
that remained unpaid, the judgment- 
debtor having failed to comply with the 
terms of the agreement referred to 
above, objection was raised by the 
judgment-debtor to the execution, on 
the ground that the decree sought to be 
executed was void and without jurisdic- 
tion. The case of the judgment-debtor 
was that the civil Court had no jurisdic- 
tion to pass a decree in view of the pro- 
visions contained in S. 43, Co-operative 
Societies Act (2 of 1912) and R. 22 of the 
Rules framed thereunder, by the Govern- 
ment of Bengal. It was urged on behalf 
of the judgment-debtor that a claim om 
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a bond by the Society against a member 
of the Society was a dispute as contem- 
plated by the above provisions of the 
law, and as such it had to be referred to 
the Registrar of the Society for decision, 
the jurisdiction of the civil Court in 
cases of the present description having 
been excluded by the operation of R. 22 
mentioned above; the sub-R. (l), R. 22 
making a reference to the Registrar obli- 
gatory. It was on the other hand con- 
tended on behalf of the Society that a 
claim for money based upon a bond 
executed by a member in favour of a 
Co-operative Credit Society, was not a 
dispute within the meaning of Rule 22, 
and that the jurisdiction of the civil 
Court was not therefore taken away by 
the statute. It was further contended 
that it was not open to the judgment- 
debtor to raise objection to the manner 
of realization of the money due from 
him, after he had a filed a solenama on 
26th July 1932, which was an agreement 
governing the rights of parties in the 
matter of satisfaction of the decretal 
debt. The learned Subordinate Judge 
has formulated the two questions of law 
referred by him to this Court in this way: 

“(1) Whether the jurisdiction of the civil 
Court is barred in respect of suit upon bonds 
brought by Co-operative Credit Societies against 
their members by R. 22 of the Rules framed by 
the Local Government under S. 43, Co-operative 
Societies Act ? Whether such suits are barred 
in cases where the claim of the Society was not 
disputed by the member before the suit was 
filed? (2) Whether a solenama filed by a judg- 
ment-debtor in an execution case brought to 
execute a void decree, agreed to by the decree- 
holder and recorded by the Court, can be en- 
forced by execution ?** 

In view of the facts and circumstances 
of the case before us, we propose to deal 
with the second of the two questions 
mentioned above first. There can be 
no doubt that the judgment-debtor ad- 
mitted existence of the debt, evidenced 
by the bond on the footing of which a 
decree was passed against him. There 
was no dispute as to the same ; there 
was no contest, and an ex parte decree 
was suffered to be passed; two payments 
were made towards satisfaction of the 
decree, and it was finally and conclu- 
sively settled as between the parties 
concerned by an agreement that the 
entire debt was to be satisfied by pay- 
ments by instalments; and that agree- 
ment was partly performed, as it is 
apparent from the petition filed in Court 


Calcutta 419 

by the decree-holder society on 3rd 
August 1933. According to the terms of 
the agreement any failure of payment 
by instalments was to be followed by 
execution of the decree for realization 
of the amount due. 

On the materials on the record, we are 
of opinion that the agreement for satis- 
faction of the debt, filed in Court on 
26th July 1930, which was partly per- 
formed, was a valid agreement between 
the parties, and the Subordinate Judge, 
is in our judgment right in his observa- 
tion that even if nothing was recover- 
able under the decree passed by the 
Court in Suit No. 43 of 1929, on the 
footing that . it was not a valid decree 
under the law, decree having been 
passed by a Court which was not com- 
petent to pass the same, the amount 
sought to be realized in the present 
execution was realizable on the terms of 
the solenama, which had the force of a 
valid and complete contract between 
the parties, and enforceable in execution 
as such. The second question referred 
to us is therefore answered in the 
manner following: 

On the facts and in the circumstances 
of the case before us, the solenama filed 
by the judgment-debtor in the execution 
case, started for the purpose of executing 
a decree which may be an invalid decree, 
agreed to by the decree-holder and re- 
corded by the Court, can be enforced in 
execution, in terms of the agreement 
between the parties. It is not necessary 
to give any decision on the first question 
referred to this Court, regard being had 
to our decision on the second question, 
as mentioned above; and we do not ex- 
press any opinion on the question whe- 
ther the decree passed in Suit No. 43 ol 
1929 is void or not, on the ground sug- 
gested in the first question referred to us 
for decision, and which it is wholly un- 
necessary to decide in the present case. 

K.S. Reference answered. 
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(Full Bench) 

Derbyshire, 0. J., Mukerji, 
Costello, Lort- Williams and 
Jack, JJ. 

In the matter of Tushar Kanti Ghosh. 
Editor, Amrit Bazar Patrika, and an- 
other. 

Contempt of Court Proceedings, Deci- 
ded on 8th April 1935. 
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9^ ^ (a) Contempt of Court — (Per Full 
Bench, excepting Mukerji, J,) — Contempt of 
High Court can be punished by summary 
procedure — Contempt can be committed 
apart from any case in the High Court. 

Per Derbyshire, C. *7. — The right to punish 
by summary procedure contempts of Court by 
scandalising the Court still exists: R, v. Gray, 
(1900) 2 Q B 36; Bex v. Neio Statesman, (1928) 
UT LB 801; 1914 Gal 9; 41 Cal 173; Mac 
Dermott v. judges of British Guiana, (1868) 2 
P C 341 and B, v. Davies, (1906) 1 KB 33, 
Appr,*, 10 Gal 109 and 26 C L / 459, Foil; 
McLeod V. St, Aubyn, (1899) A G 649 (661), Disc. 

[P 423 C 2; P 424 0 1] 

The contention that there can be no contempt 
of Court except in respect of a case which has 
been heard or is pending is wrong. [P 424 C 1] 

It is immaterial whether the attack on the 
Judge is with reference to a cause about to be 
tried, or actually under trial, or recently ad- 
judged; in each instance, the tendency is to 
poison the fountain of justice, to create dis- 
trust, and destroy the confidence of the people 
in the Courts, which are of prime importance to 
the public in the protection of their rights and 
liberties. [P 426 C 1] 

Per Costello, J. — It cannot bo gainsaid that 
the Courts of Record have an inherent power of 
punishing and in a summary way any act done 
or writing published calculated to bring the 
Court or a Judge of the Court into contempt or 
to lower its authority, (i. e. the class of contempt 
characterised by Lord Hardwicke in In re Read 
and Hoggonson (1742) 2 Atk, 471, as scandalis- 
ing a Court or a Judge). That is part of the 
common law of England and was so at the time 
when that law was introduced into India in the 
18th century and thenceforward administered 
by the Courts in this country. Thus it comes 
about that the High Courts in India have in- 
herited or acquired by Charter a similar power. 

[P 445 G 2] 

Per Mukerji, J .'. — 

Every form of contempt of Court is not to be 
dealt with in the summary form. The embar- 
rassing situation in which the Court itself is 
placed when it adopts that procedure is apparent, 
and the disadvantages that it causes to the party 
brought up before the Court to be dealt with, 
precluding him from taking a plea and depriv- 
ing him of his defence are obvious. These are 
no technical considerations but very serious con- 
siderations indeed. And unless the Court is sure 
that such a procedure has ever been adopted in 
any case similar in nature to the one before it, or 
the Court feels that no other efficient remedy is 
really available, the Court cannot justify its 
summary action in any given case. Vindication 
of the dignity of the Court apart from any ques- 
tion of a tendency to obstruct justice or prejudice 
a trial in connexion with any particular case has 
never been considered in any decision as justi- 
fying summary proceedings in contempt. It is 
this actual interference with justice which is in- 
volved in contempt of Court with regard to 
which Courts have chosen to take action in 
summary proceedings. [P 432 C 1,2; P 433 C 1] 

The object of the power to punish summarily 
is protective and admonitory; the reason of the 


Court’s jurisdiction to commit for contempt is 
not for the protection of the dignity of the Court 
or of its individual members but for the protec- 
tion of the public, though it may be and often 
is that the public are to be protected by the 
upholding and maintaining untarnished the 
glory and reputation of the Court as regards its 
authority, fairness and impartiality. The true 
point of view from which the question has to be 
looked at in order to ascertain whether a scan- 
dalisation of the Court it a contempt deserving 
of being dealt with summarily is to examine 
the circumstances of the case and see whether in 
reality there is a tendency in the offending 
publication to obstruct the ordinary course of 
justice or prejudice the trial. 

[P 433 C 1,2] 

The essence of contempt is action or inaction 
amounting to an interference with or obstruc*- 
tion to or having a tendency to interfere with 
or to obstruct the due administration of justice. 
Lowering the dignity of the Court or shaking 
the confidence of the public in it is undoubtedly 
reprehensible. But if general remarks impugn- 
ing the independence of a Court are made, such 
remarks can tend to interfere with or obstruct 
the administration of justice, only indirectly and 
remotely and in an ideal sense. And in such cases 
there can be no warrant for the exercise of the 
extraordinary powers which the Court possesses to 
deal with contempts : Case laxo fully reviewed; 
1935 .4Zn, Diss. [P 435 C 1] 

^ ^ (b) Contempt of Court — Meaning. 

Per Full Bench. — It is as much a contempt of 
Court to say that the judiciary has lost its inde- 
pendence by reason of something it is alleged to 
have done out of Court, as to say that as a result 
of a case it has decided, it is clear that it has no 
Independence or has lost what it had. 

[P 426 C 1, 2] 

❖ 5}? (c) Contempt of Court — Defined. 

Per Mukerji, /.—There are three different 
sorts of contempt. One kind of contempt is 
scandalising the Court itself. There may like- 
wise be a contempt of the Court in abusing par- 
ties who are concerned in causes. There may be 
also a contempt of Court in prejudicing mankind 
against persons before the cause is heard. There 
cannot be anything of greater consequence than 
to keep the streams of justice clear and pure, 
that parties may proceed with safety both to 
themselves and their characters: In re Read 
and Hoggonson, (1742), 2 Atk 469, Adopted. 

[P 429 C 2] 

Contempt may be in respect of orders of Court 
or may be by letters or pamphlets addressed to 
the Judge who had to decide upon the case, with 
the intention either by threats, or flattery or 
bribery, to influence his decisions or construc- 
tive contempt depending upon the inference of 
an intention to obstruct the course of justice: 
Birch V. Walsh, 10 Ir Eg Rep 93, Appr, 

[P 429 C 2] 

The word ‘Court’ means the Judges who con- 
stitute it and who are entrusted by the constitu- 
tion with a portion of jurisdiction defined and 
marked out by the common law, or Acts of 
Parliament. ‘Contempt of Court’ involves two 
ideas: contempt of their power and contempt of 
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their authority. The word ‘authority* is fre- 
quently used to express both the right of declar- 
ing the law which is properly called jurisdiction 
and of enforcing obedience to it, in which sense 
it is equivalent to the word ‘power*; but by the 
word ‘authority’ that coercive power of the 
Judges is not meant but the deference and res- 
pect which is paid to them and their acts from 
an opinion of their justice and integrity. 

[P 480 C 2] 

(d) Precedeents — Privy Council — Dictum 
(obiter) is entitled to highest respect in pre- 
cedents. 

Per Mukerjif J. — Dictum of the Judicial 
Comniittee even if it be an obiter is entitled to 
the highest respect from all Indian Courts. 

[P 442 0 1] 

(e) Privy Council — Privy Council deci- 
sions are not binding on King’s Bench. 

Per Mukerji, J. — Decisions of the Privy 
Council, though entitled to very great weight 
everywhere, are not binding on King’s Bench 
Division. [p 442 0 1] 

* ❖ (f) Letters Patent (Calcutta), Cl. 41 — 
Contempt proceedings are not within ‘origi- 
nal criminal jurisdiction.’ 

Per Derbyshire, C. J, and Costello, /. — Pro- 
ceedings for contempt of Court do not come 
within the phrase “original criminal jurisdiction 
of this Court” in Cl. 41. Proceedings for con- 
tempt of Court are of a peculiar nature; though 
it may be that in certain aspects they are quasi 
criminal they are not exercised as part of the 
original criminal jurisdiction. [P 451 C 2] 

^ ^ (g) Contempt of Court— Leave to ap- 
peal to Privy Council ought not to be 
granted. 

Per Derbyshire, C. J. and Costello, /.—Every 
Court of Eecord is the sole and exclusive judge 
of what amounts to a contempt of Court and 
leave to appeal ought not to be granted unless 
there was something in the order committing 
the appellant which rendered it improper, and 
therefore the subject of appeal. [P 453 C 2] 

In the Full Bench Case; Tej Baha- 
dur Sapru and G. C. Biswas — for the 
Editor. 

S. N. Banerji and S. C. Mitter — for 
the Printer. 

In the P. C. Application: S. N, 
Banerji, C. C. Biswas and B, E, Basu — 
for the Editor. 

5. N, Banerji, C. C. Biswas and N, G, 
Chunder — for the Printer. 

Derbyshire, C. J. — On 21st March 
1935, a speech was made in the Legisla- 
tive Council of Bengal by Mr. N. K. 
Basu in which an attack was made upon 
the Chief Justice and Judges of this 
Court. On 23rd March this speech was 
reported in the Amrita Bazar Patrika, a 
newspaper having a large circulation in 
Calcutta and other parts of Bengal. In 
the same issue of the newspaper a leader 


appeared headed “Calcutta High Court*'. 
After reading the said leader which 
was formally brought to the notice of 
the Judges of this Court upon an affidavit 
sworn by Mr. Collet, the Registrar of 
this Court on its Original Side, I, on 
28th March after consultation with the 
Judges of the Court, directed that a rule 
should issue upon the Editor (Tushar 
Kanti Ghose) and the Printer and Pub- 
lisher (Tarit Kanti Biswas) ordering 
that the two said persons should show 
cause before this Court, on 5th April, 
why they should not be committed or 
otherwise dealt with according to law 
for contempt of Court alleged to have 
been committed by them in having un- 
lawfully published in the said issue of 
the said newspaper the article mention- 
ed. The printer and publisher was 
served with the rule on 29th March, 
but the Editor could not be served, be- 
cause of his absence from Calcutta, 
until the Ist April. In the meantime, 
in its issue of 30th Match the Amrita 
Bazar Patrika published the salient 
parts of the rule (except the leader) in 
the paper. On Ist April, Mr. Collet ap- 
plied to a Bench of this Court consist- 
ing of Costello, J., and myself for leave 
to serve notice of motion of less than 
four days. Such leave was granted, 
although in my view it was not neces- 
sary, lest any question should arise as 
regards the length of service later. The 
Editor was served on Ist April. On the 
following day an application was made 
by Mr. Biswas on behalf of the Editor 
that the returnable date for the Rule be 
made 8th April, but this was refused by 
the Bench consisting of Costello, J., and 
myself. At the hearing of the said ap- 
plication by Mr. Biswas I mentioned 
that the Amrita Bazar Patrika had 
published the rule as aforesaid in its 
issue of 30th March and this was not 
denied by Mr. Biswas. Mr. Biswas 
stated that he did not intend to raise 
any question as to validity of service. 
On the same day, 2nd April, permission 
was asked on behalf of the Editor that 
Sir Tej Bahadur Sapru, an advocate 
practising in the Allahabad High Court, 
should be granted permission to appear 
for the Editor. Such permission was 
granted by me. 

The affidavit of Mr. Collet, the Rule 
and the copy of the Amrita Bazar Pat- 
rika of Saturday, 23rd March, are before 
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the Court, as also are affidavits of the 
Editor and the Printer and Publisher 
which were filed and delivered to the 
Court on 4th April. No objection has 
been taken to the length of notice; and 
from the affidavits filed by the respon- 
dents it is clear that they have had 
ample time in which to prepare their 
reply. The matter came on for hearing 
before a Pull Bench of this Court consist- 
ing of myself, Mukerji, J., Costello, J., 
Lort-Williams, J., and Jack, J., on 5th 
April, when the Editor was represented 
by Sir Tej Bahadur Sapru and Mr. C. C. 
Biswas, whilst the Printer and Pub- 
lisher was represented by Mr. S. N. 
Banerjee and Mr. S. C. Mitter. 

The first part of the leading article 
referred to, reads as follows: 

^ We are glad to find that in the Bengal Le- 
gislative Council yesterday there was a discussion 
, about administration of the Calcutta High 
Court. Every word of Mr. N. K. Basu was true. 
It is so unfortunate and regrettable that at the* 
present day the Chief Justice and the Judges 
find a peculiar delight in hobnobbing with the 
Executive, with the result that the judiciary is 
robbed of its independence which at one time 
attracted the admiration of the whole country. 
The old order of things has vanished away. We 
wish the Chief Justice and the Judges appre- 
ciate the sentiments of the public. The genera- 
tion that has gone by should be an ideal to 
them. 

The rest of the article is concerned 
with matters which this Court does not 
think necessary to take note of. At the 
hearing, at a very early stage, I re- 
quested Sir Tej Bahadur Sapru to give 
his attention to the words: “it is so un- 
fortunate .... the admiration of the 
whole country.'’ 

Sir Tej Bahadur argued that the 
article as a whole was not a contempt of 
Court, or if one, only a technical con- 
tempt not obstructing the course of 
justice, nor interfering with any trial 
and that the construction most favour- 
able to the respondents should be placed 
upon it. He then proceeded to argue 
that having regard to the nature of the 
article, the Court had no jurisdiction 
to take this summary procedure; that if 
it did amount to contempt, the proper 
procedure was by way of information 
under S. 194, Criminal P. C.; that other 
legal remedies were open to this Court 
to protect its honour; and that the Law 
Member, Sir B. L. Mitter, had in the 
Legislative Council vindicated the 
Court. With regard to the proceedings 
in the Legislative Council, this Court 
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cannot take any action. With regard 
to the words, “Every word of Mr. 
N. K. Basu was true”, the Court decided 
to take no action upon them as it con- 
sidered that the subsequent words re- 
flecting on the Chief Justice and the 
Judges and their independence were 
far more serious. As regards the con- 
tention that S. 194, Criminal P. C., pro- 
vided the proper remedy, this section 
reads as follows: 

(1) The High Court may take cognisance of 
any offence upon a commitment made to it in 
manner hereinafter provided. Nothing herein 
contained shall be deemed to affect the pro- 
visions of any Letters Patent granted under the 
High Courts Act, 1861, or any other provisions 
of this Code. (2) (a) Notwithstanding anything 
in this Code contained, the Advocate- General 
may, with the previous sanction of the Governor- 
General in Council or the Local Government 
exhibit to the High Court, against persons sub- 
ject to the jurisdiction of the High Court, in- 
formations for all purposes for which Her 
Majesty’s Attorney General may exhibit in- 
formations on behalf of the Crown in the High 
Court of Justice in England, (b) Such proceed- 
ings may be taken upon every such information 
as may lawfully be taken in the case of similar 
informations filed by Her Majesty’s Attorney 
General so far as the circumstances of the case 
and the practice and procedure of the said High 
Court will admit. 

Tho rest of the section is not relevant. 
It will be noticed that for any proceed- 
ings under S. 194, Criminal P. C., to be 
taken, the sanction of the Governor. 
General or the Local Government is 
necessary. In previous cases of con- 
tempt of Court it has been the practice 
of this Court to issue a rule upon its 
own motion — see the case of 10 Cal 109 
(l), where a libel was published con- 
cerning one of the Judges regarding his 
conduct in a case which had concluded, 
and this Court acted by way of a rule 
and summary procedure. The respon- 
dent contended that he ought to be pro- 
ceeded against under the provisions of 
the Penal Code and the Criminal Pro- 
codure Code, but this Court took the 
view that summary procedure was the 
proper procedure and on a considera- 
tion of the matter in the Privy Council 
it was held that this procedure was 
correct. The same point was also 
taken in 26 C L J 459 (2) — and over, 
ruled — see per Ashutosh Mukerjee, J. at 

1. Surendra Nath Banerjee v. Chief Justice 

and Judges of Calcutta High Court, (1881) 10 

Cal 109=101 A 171 (P C). 

2. In the matter of the Amrita Bazar Patrika, 

1918 Cal 988=45 I 0 838=19 Cr L J 680=46 

Cal 169=26 0 L J 469 (S B). 
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pp, 541-642. That the summary juris- 
diction in respect of a contempt of this 
€ourt which is a Court of Record does 
exist and has been exercised is beyond 
all Question. It was then argued by 
Sir Tej Bahadur Sapru that the words 
complained of could be no contempt cf 
Court because they did not refer to 
any case which has been heard or is 
pending; also that contempt of Court 
proceedings for scandalizing the Court 
itself had become obsolete. The latter 
contention was based upon the remarks 
of Lord Morris in (1899) A C 549 (3), at 
p. 561, which says: 

It (i. e. the summary process for contempt 
by scandalising the Court) is a summary pro- 
cess, and should bo used only from a sense of 
of duty and under the pressure of public 
necessity; for there can be no landmarks point- 
ing out the boundaries in all cases. Commit- 
tals for contempt of Court by scandalising the 
Court itself have become obsolete in this 
country. Courts are satisfied to leave to public 
opinion attacks or comments derogatory or 
scandalous to them. But it must be con- 
sidered that in small colonies, consisting princi- 
pally of coloured populations, the enforcement 
of proper cases of committal for contempt of 
Court for attacks on the Court may be abso- 
lutely necessary to preserve in such a community 
the dignity of and respect for the Court. 

Now this is not a case of a small 
colony consisting of coloured populations 
and we must therefore examine Lord 
Morris’ words that committals for con- 
tempt of Court by scandalising the 
Court itself have become obsolete in 
England in the list of subsequent events. 
The year following the decision of 
(1899) A C 549 (3), the case of (1900) 2 
Q B 36 (4), came before a Court in 
England consisting of the Lord Chief 
Justice (Lord Russell) and two other 
Judges. A journalist had written scanda- 
lous matters of a Judge at the Birmin- 
gham Assizes in connection with his 
words in Court. He wrote them after 
the case was over but before the Assizes 
had concluded. It was held that this 
was a contempt of Court. Gray apolo- 
gised to the Court for his contempt and 
was fined £100 and ordered to pay £25 
costs. Lord Russell said that but for the 
apology the Court would have thought 
it its duty to send him to prison for a 
not inconsiderable period of time (p. 41). 

i, McLeod V. St. Aubyn,” (1899) A G“5i9*:^8 L”? 

P 0 187=16 T L R 487=48 W R 173=81 L T 

168. 

•4. Reg V. Gray, (1900) 2 Q B 36=69 L J Q B 

602=16 T L R 806=64 J P 484=48 W R 474= 

82 L T 634. 


That case was reported in the Law Re- 
ports and a footnote states that it is being 
reported as showing that in England a 
Court will still, where circumstances de- 
mand its action, exercise its jurisdiction 
to punish by summary process a contempt 
by scandalising the Court, although no 
contempt has been committed exfacie of 
the Court or in respect of a case pending. 
(1900) 2 Q. B. 36 (4) was followed by 
the present Lord Chief Justice (Lord 
Hewart) in 1928 in 44 TLB 301 (5). 
where the summing up of the Judge in a 
libel action was commented upon and 
it was said that an individual holding 
views of Dr. Stopes on birth-control 
cannot apparently hope for a fair hearing in a 
Court presided over by Avory, J., and there are 
many Avorys. 

It was held that the respondent was 
guilty of contempt, but as he had apolo- 
gised, he was ordered merely to pay the 
whole costs of the proceedings. Lord 
Hewart in his judgment said : 

Mr. Jowitt (Counsel for respondent) in his 
extremely able argument had used from time to 
time phrases beginning with a conditional 
clause : If on the fair meaning of the words, 
they mean so and so; then he expressed apology. 
In the Court’s opinion there was no room for 
these conditional clauses. The words meant 
that in the opinion of the writer it was impos- 
sible for a person holding certain views to get a 
fair hearing before that Judge. If the expres- 
sions had ended with these conditions, it would 
have been necessary to take a very serious view 
of the matter, but before the end that which 
had been conditional and reserved became un- 
conditional and unreserved and indeed was in 
that form in Mr. Sharpe’s affidavit. 

That such is the law in India is clear 
from the judgment of Ashutosh Muker- 
jee, J., in 26 C D .T 459 (2) at p. 543, 
where bhe learned Judge says as regards 
the remarks of Lord Morris in (1899) 
A C 549 (3) : 

I do not read the statement that committals 
for contempts of Courts by scandalising the 
Court itself had become obsolete in England, as 
destructive of the authority of the earlier deci- 
sions on the subject. Indeed, the proposition 
taken literally seems to go too far and it is 
significant that, in the very next year, proceed- 
ings were taken in England for contempt of 
Court in the case of (1900) 2 Q B 36 (4). There 
can I think be no doubt that where the circum- 
stances clearly demand action of this descrip- 
tion, the Court will not hesitate to exercise its 
undoubted power to punish on summary process 
the contempt of scandalising it and thereby 
attempting to interfere with the due course of 
justice. 

There can be no question therefore! 
that the right to punish by summary! 

5. Rex V. Editor of the Sew Statesman, (1928) 

44 T L R 301. 
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procedure contempts of Court by scanda- 
lising the Court still exists. As regards 
the contention that there can be no 
contempt of Court except in respect of a 
case which has been heard or is pending, 
'I am unable to accept this proposition. 
|In (1900) 2 Q B 36 (4) at page 40, Lord 
iEussell said : 

Any act done or writing published calculated 
to bring a Court or a Judge of the Court into 
contempt, or lower his authority, is a contempt 
of Court. That is one class of contempt. Fur- 
ther, any act done or writing published calcu- 
lated to obstruct or interfere with the due course 
of justice or the lawful process of the Courts is a 
contempt of Court. The former class belongs to 
the category which Lord Hardwicke, L. C., 
characterised as ‘scandalising a Court or a 
Judge.’ That description of that class of con- 
tempt is to be taken subject to one and an im- 
portant qualification. Judges and Courts are 
alike open to criticism, and if reasonable argu- 
ment or expostulation is offered against any 
judicial act as contrary to law or the public 
good, no Court could or would treat that as 
contempt of Court. The law ought not to be 
astute in such cases to criticise adversely what 
under such circumstances and with such an 
object is published; but it is to be remembered 
that in this matter the liberty of the press is no 
greater and no less than the liberty of every 
subject of the Queen. Now, as I have said, no 
one has suggested that this is not a contempt 
of Court, and nobody has suggested, or could 
suggest, that it falls within the right of public 
criticism in the sense I have described. It is 
not criticism; I repeat that it is personal 
scurrilous abuse of a Judge as a Judge, We 
have therefore to deal with it as a case of con- 
tempt and we have to deal with it brevi manu. 
This is not a new-fangled jurisdiction; it is a 
jurisdiction as old as the common law itself, of 
which it forms part. It is a jurisdiction the 
history, purpose and extent of which are ad- 
mirably treated in the opinion of Wilmot, C. J. 
(then Wilmot, J.) in his Opinions and Judg- 
ments, in Wilmot’s Opinions, 213 (6). 

Judgment was never delivered in 
Wilmot s Opinions 243 (6), but the 
judgment written by Wilmot, 0. J., was 
published some years afterwards and 
has been approved as just shown by the 
Chief Justice in (1900) 2 Q B 36 (4) and 
in many other cases including 26 C L J 
459 (2) in 1917 by Ashutosh Mukerji, J., 
at p. 539. Wilmot's opinion was dis- 
cussed and approved by Wills, J., in 
(1906) 1 K B 32 (7), at p. 41, where the 
question was raised as to whether in- 
ferior Courts in England should be pro- 
tected by the High Court against inter- 
ference in their proceedings by com- 
ments in the press. At p. 40 Wills, J., 
saysj^ 

6, Bex v. Almon, (1765) Wilmot’s Opinions 243. 

7. Bex V. Davies, (1906) 1 KB 32=76 L J K B 

104=22 TLB 97=54 W R 107=93 L T 772. 


And a considerable part of the undelivered 
judgment of Wilmot, C. J., to which we have 
referred is devoted to showing that the real 
offence is the wrong done to the public by 
weakening the authority and influence of a 
tribunal which exists for their good alone, lie. 
adds that such conduct is pre-eminently the 
proper subject of summary jurisdiction. Attacks 
upon the Judges, he says, excite in the minds of 
the people a general dissatisfaction with all 

judicial determinations and whenever 

men’s allegiance to the laws is so fundamentally 
shaken, it is the most fatal and dangerous ob- 
struction of justice, and in my opinion calls out 
for a more rapid and immediate redress than 
any other obsrtuction whatsoever, not for the 
sake of the judges as private individuals, but 
because they are the channels by which the 
King’s justice is conveyed to the people. To be 
impartial and to be universally thought so are 
both absolutely necessary for giving justice 
that free, open, and unimpaired current which 
it has for many ages found all over this king- 
dom. 

I will now turn to the words com- 
plained of and consider what is their 
ordinary meaning. They consist of two 
allegations: (l) that the Chief Justice 
and Judges take a peculiar delight in 
hobnobbing with the Executive; and (2) 
with the result that the judiciary is 
robbed of its independence which at one 
time attracted the admiration of the 
whole country. The word **hobnobbing** 
is defined in dictionaries as * drinking^ 
with or being on familiar terms with." 
If the first allegation had stood alone, it 
would be scurrilous abuse with a sugges- 
tion which might or might not have been 
contempt of Court; but when the words 
follow: “with the result the judiciary 
is robbed of its independence which at- 
one time attracted the admiration of 
the whole country" the words beyond 
doubt make a very serious allegation 
upon the Chief Justice and Judges of 
this Court in their judicial capacities. 

The plain inference is that the Chief 
Justice and Judges by their conduct 
have put themselves in a position in 
which they cannot exercise their judicial 
functions with independent minds; that 
they lean towards the Executive in 
matters coming before them in which 
the Executive may be interested; and 
that they are no longer capable of doing 
even-handed and impartial justice ac- 
cording to law. In this Court there are 
at all times cases being tried or waiting 
to be tried in which the Crown through 
some branch of the Executive is inter- 
ested, either as a prosecutor or a liti- 
gant, and the inference is that in these 



1935 

cases the Chief Justice and the Judges 
cannot do even-handed and impartial 
justice. This Court has, and I trust 
always will have, the deserved reputa- 
tion of doing even-handed and impartial 
justice. Once the impression is created 
in the minds of the public that the 
Chief Justice and the Judges of this 
Court are not independent, and that 
they lean towards the Executive and 
that consequently in matters in which 
the Crown is concerned either as prose- 
cutor or litigant, the case of the pri- 
soner or accused or the opposite party 
cannot or will not be heard and deter- 
mined solely according to the evidence 
and the law, the confidence of the whole 
community in the administration of jus- 
tice in this province of Bengal will be 
undermined. No greater public mischief 
than that can be possible. Such words 
are in my view clearly within the defini- 
tion of contempt by scandalising as en- 
unciated by Lord Eussell in (l900) 2 Q B 
36 (4) and are clearly within the defini- 
tion given by Wilmot, C. J. 

In the course of his argument Sir Tej 
Bahadur Sapru cited a book on contempt 
of Court by Sir John Charles Fox in 
which the opinion expressed by Wilmot, 
C. J., in Wilmot's Opinions 243 (6) was 
attacked and alleged to be not histori- 
cally accurate. That same opinion had 
previously been published by Mr. Fox, 
as he then was, in the Law Quarterly 
Eeview Vol. 24, pp. 184 and 266, That 
opinion was quoted in 26 C L J 459 (2) 
and was dealt with byAshutosh Mukerji, 
J., at p. 541 as follows: 

I am not unmindful that a learned writer 
(Mr. John Charles Fox in the Law Quarterly 
Review Vol. 24, pp. 184 and 266) has maintained 
the view that the opinion expressed by Wilmot, 
0. J ,, in Wilmot’s opinions 243 (6) is not histori- 
cally accurate. Let us assume that this criti- 
cism is well-established on the ancient autho- 
rities, and that while originally the superior 
Courts of Common La\v had jurisdiction to 
punish only disobedience to the King’s writ 
summarily % fine and imprisonment upon at- 
tachment, they had jurisdiction only on indict- 
ment or bill to punish contempts in facts and 
other obstructions to the administration of jus- 
tice such as libelling the Court or the Judge. 
Let us assume also that the development of the 
summary jurisdiction to punish contempts has 
been of slow growth and that the earliest re- 
corded case of libel or slander on the Court or a 
Judge by a stranger unconnected with the ser- 
vice of process, which was punished summarily 
by attachment, cannot be traced to a period 
anterior to 1720. Surely this cannot but be re- 
garded now as a matter of other than antiqua- 
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rian interest. We have abundant ‘oompeten 
authority’ ‘not irreconcilable to clear legal prin 
ciple’ in support of the view that a superio 
Court of Record does possess the power to punis! 
summarily contempts of Courts of the descrip 
tion now before us. Sir Barnes Peacock, 0. J 
maintained and applied this principle in 8 W 1 
Cr 32 (8) and Be William Taylor (9) which upoi 
a full review of the authorities was reaffirmed 
in 1914 Cal 69 (10). We have also the prc 
nouncement of the Judicial Committee to th 
same effect in (1868) 2 P C 341 (11), wher 
they confirmed the view indicated in the earlie 
cases of 3 Moo P C 361 (12) and 8 Moc 

P. C. 47 (13). As regards the power of Indiai 
High Courts, in a case of this character, w 
have two decisions by the Judicial Com 
mittee, namely, 10 Cal 109 (1) and 29 A] 
95 (14). In the former case it was ruled tha 
the High Court had power to punish in a sunc 
mary manner, by fine or imprisonment or botl 
a contempt of Court, which, in that case, as i 
the present, consisted in the publication out c 
Court of a libel on one or more of the Judgei 
In the latter case, the Judicial Committee hel 
that there was no doubt that the publication c 
the libel in question constituted a contempt c 
Court, which might have been dealt with by th 
High Court in a summary manner, by a fine o 
imprisonment or both. In my opinion, thes 
repeated pronouncements by the Judicial Com 
mittee conclude the matter, so far as ‘compc 
tent authority* is concerned, and no usefr 
purpose can be served by an examination of th 
historical basis of the opinion expressed by WI 
mot, C. J. 

I have given attention to the argu 
ments of the learned advocates appear 
ing for both the editor and the printe 
to the effect that these words are rea 
sonable criticism and fair comment oi 
a matter of public interest. To be fai 
comment they must have some basis ii 
fact. These allegatibns are untrue. Th( 
words used are intemperate “taking pecu 
liar delight in hobnobbing; thejudiciar 
is robbed of its independence.” Sucl 
words are not 

reasonable argument or expostulation offeree 
agaist any judicial act as contrary to law or th< 
public good 

such as no Court could or would treai 
as contempt (to use the words of Eus 
sell, C. J., in (1900) 2 Q. B. 36 (4) p. 40) 

B. Re Abdool and Mahtab, (1867) 8 W R Cr 32. 

9. (1869) 1918 Cal 713:=:44 I C 930=19 C 
L J 402. 

10. Legal Remembrancer v. Matilal Ghose, 191 
Cal 69=20 I C 81“14 Cr L J 321=41 Cal 17 
(S B). 

11. McDermott v. Judges of British Guiam 
(1868) 2 P C 841=5 Moo PC (ns) 466=1 
W R 352=20 L T 74. 

12.iSmith V. Justice of Sierra Leone, (1841) 
Moo P C 361. 

13. Rainy V. Justices of Sierra Leone, {1852-5S 
8 Moo P 0 47. 

14. Re Sarbadhicary, (1906) 29 All 95=84 I A 4 
(P C). 
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but are definite allegations that the 
Court has lost its independence. It is 
argued that the words 
which at one time attracted the admiration of 
the whole country. The old order of things 
has vanished. We wish the Chief Justice and 
and Judges appreciate the sentiments of the 
public. The generation that has gone by should 
be an ideal to them 

€how that the article was no more than 
a sincere attempt to draw the attention 
•of the Judges to a matter of public 
concern. I do nob accept that view. It 
seems to me that the addition of the 
subsequent words was a device intended 
to give the writer some plausible way 
out of his difficulties if he found him- 
self in trouble by reason of the words 
he had written previously. Whether 
that view is correct or not I find noth- 
ing in the rest of the article, either as 
regards the words preceding or follow- 
ing those complained of, which make 
them any the less a contempt of Court. 
Mr. Banerji suggested that the words 
were a criticism of the administration 
of the Court, not of its judicial work. 
If so, how could the judiciary be said to 
be robbed of its independence? Further 
it was the independence of the judiciary, 
not the independence of the administra- 
tion of the Court ‘‘which atone time at- 
tracted the attention of the whole coun- 
try.” The whole country might know of 
the judiciary of the Court, but it could 
hardly know of the administrative side 
of the Court which is of much lesser 
importance. With regard to the con- 
Itention that it is not contempt of Court 
Ibecause it has nob arisen out of any 
lease which has been heard or a case 
pending, it must be remembered that 
there are at all times many cases pend- 
ing in this Court in which the execu- 
tive in some branch or other is con- 
'cerned. Such cases both on the criminal 
and civil sides of the Court are day in 
day out being triedor waiting to be tried. 
jOn this point Ashutosh Mukerjee, J., in 
'26 C. L. J. 459 (2), says at p. 540: 

From this standpoint, it is immaterial whe- 
ther the attack on the Judge is with reference 
to a cause about to be tried, or actually under 
trial, or recently adjudged; in each instance, 
the tendency is to poison the fountain of jus- 
tice, to create distrust, and to destroy the confi- 
dence of the people in the Courts, which are of 
prime Importance to them in the protection of 
their rights and liberties. 

It seems to me to be as much a con- 
tempt of Court to say that the judi- 
ciary has lost its independence by reason 
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of something it is alleged to have done 
out of Court, as to say that as a result 
of a case it has decided, it is clear that 
it has no independence or has lost what 
it had. I am therefore of opinion that 
the words complained of were a con- 
tempt of Court. With regard to the 
argument that these proceedings, sum- 
mary in nature, were not the appro- 
priate proceedings, and that the appre- 
ciate course would have been to lay an 
information against the respondents and 
have the matter tried in a criminal 
Court; if these words are a contempt of 
Court, and I have held that they are, 
then the Court has jurisdiction to deal 
with them in the usual way in which 
contempts are dealt with, namely by 
summary procedure. This is a contempt 
which, in my view, unless dealt with 
speedily, is likely to produce the gravest 
results as regards respect for law in this 
province, since it is calculated to under- 
mine the confidence of the public in the 
administration of justice. No instance 
of a case of this kind being dealt with 
by way of information or indictment 
in mo(Jern times was brought to our 
notice by the respondents’ advocates and 
I have not been able to find any. My 
view is that taken by Wills, J., in (1906) 
1 K B 32 (7) : 

The undoubted possible recourse to indict- 
ment or criminal information is too dilatory 
and too inconvenient to afford any satisfactory 
remedy. It is true that the summary remedy, 
with its consequent withdrawal of the offence 
from the cognizance of a jury, is not to be re- 
sorted to if the ordinary methods of prosecution 
can satisfactorily accomplish the desired result, 
namely to put an efficient and timely check upon 
such malpractices. But they do not. Wilmot, 
C. J., said : T am as great a friend to trials of 
facts by a jury, and would step as far to support 
them as any judge who ever did or now does sit 
in Westminister Kali, but if to deter men from 
ofiering any indignities to Courts of Justice, it 
is'a part of the legal system of justice in this 
kingdom that the Court should call upon the 
delinquents to answer for such indignities, in a 
summary manner by attachment, we are as 
bound to execute this part of the system as any 
other.* 

Mr. Justice Ashufcosh Mukerji in 26 0 
L J 459 (2) said : 

No doubt, as Lord Morris observes in (1899) 
A 0 549 (3) at p. 661, Courts may be satisfied 
sometimes to leave to public opinion attacks or 
comments derogatory or scandalous to them. But 
I do not accede to the argument that it is in- 
variably prudent for the Court to assume an 
attitude of indifierence or to institute regular 
criminal proceedings against the offender. In 
this connexion reference may appropriately be 
made to the weighty words of Kent, 0. J., in an 
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American case, (1810) 6 Johnson 282 (15) : 
‘Whenever we subject the established Courts of 
the land to the degradation of private prosecu- 
tion, we subdue their importance and destroy 
their authority. Instead of being venerable be- 
fore the public, they become contemptible ; and 
we thereby embolden the licentious to trample 
upon everything sacred in society and to over- 
throw those institutions which have hitherto 
been deemed the best guardians of civil liberty.* 

These were the words used by Ashu- 
tosh Mukerji, J., 18 years ago in a con- 
tempt of Court case in this Court. For 
the above reasons I hold that the words 
complained of are properly dealt with by 
this summary procedure. I am further 
of the opinion that it was and is our 
duty in our administration of justice in 
this province to proceed in this sum- 
mary manner to deal with the matter. 
Towards the end of the case an oppor- 
tunity was given by the Court to each of 
the respondents, through their advo- 
cates, to tender an apology. The advo- 
cate for each respondent replied that he 
had his instructions and had nothing 
further to say. No apology was offered. 
The Editor, Tushar Kanti Ghose, in his 
affidavit (para. 4) says that he had not 
seen the article before publication but 
takes full responsibility for the same. 
He also says in para. 5 that the article 
was written by way of reasonable criti- 
cizm and fair comment on the basis of 
the reports of the Legislative Council 
and refers to certain annexures to the 
affidavit. I have perused the annexures 
but I cannot see how they would help 
either of the respondents in any way if 
indeed they were relevant. The Editor 
further says that the object is to guard 
the reputation possessed by this Court. 
As regard this plea, I can only say that 
to attack the Judges of the Court in the 
way they have been attacked in the 
words complained of cannot in any way 
guard the reputation of the Court ; on 
the contrary it is bound to undermine 
it. As to the other matters raised in 
the affidavit I have dealt with them in 
the above judgment. 

The Printer, Tarit Kanti Biswas, says 
in his affidavit that he is only imper- 
fectly acquainted with the English lan- 
guage and as printer has no control over 
the insertion of any matter in the 
<3olumns of the newspaper ; that his 
knowledge of the English language is 
very limited and in the course of his 
dutie she has got to take an y orders 
15, Yates v. Lansing, (1810) 5 Johnson 282. 


from the, editorial and managerial staff 
of the paper. He also says that be had 
no intention to show any disrespect to 
the Chief Justice and Judges and he de- 
nies that he had committed any con- 
tempt of Court. I am bound to say that 
it is an unfortunate state of affairs if the 
official printer of newspapers printed in 
English has only an imperfect acquaint- 
ance with the English language. He, 
like the Editor, has a duty to see that a 
contempt of Court is not committed by 
the paper he prints and publishes. The 
printer further craves leave to refer to 
the Editor’s affidavit as part of his affi- 
davit, and by so doing adopts the Edi- 
tor’s attitude. The Editor in his affi- 
davit took responsibility for the article. 
In my judgment the words of the article 
complained of with or without the pre- 
ceding and succeeding words are a con- 
tempt of this Court and in my judgment 
Tushar Kanti Ghosh and Tarit Kanti 
Biswas should be adjudged to be guilty 
of contempt of Court in respect of the 
publishing of the same. 

Mukerji, J. — This rule has been 
issued on Tushar Kanti Ghosh, the 
Editor, and Tarit Kanti Biswas, the 
Printer and Publisher of a newspaper 
called the ‘*Amrita Bazar Patrika,” to 
show cause why they should not be 
dealt with in accordance with law for 
publishing in that newspaper of 23rd 
March 1935, an article on the Calcutta 
High Court. The article is headed “Cal- 
cutta High Court.” It consists of two 
paragraphs. In para. 1 reference was 
made to a discussion which was said to 
have taken place the day before in the 
Bengal Legislature Council about the 
administration of the Calcutta High 
Court. Then it was said that every 
word of Mr. N. K, Basu who, it may be 
mentioned here, was one of the speakers 
in that discussion, was true. Then ap- 
peared the following passage: 

It is so unfortunate and regrettable that at 
the present day the Chief Justice and the Judges 
find a pecular delight in hobnobbing with the 
Executive with the result the judiciary is 
robbed of its independence which at one time 
attracted the admiration of the whole country. 

Then it was said: 

The old order of things has vanished. We 
wish the Chief Justice and the Judges will 
appreciate the sentiments of the public. The 
generation that has gone by should be an ideal 
to them. 

In para. 2 some suggestions were 
made as regards the principles to be 
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adopted in the recruitment of Judges, 
and later on it was said : 

Really good men with practical experience 
would consolidate that pleasant feeling of the 
public towards the High Court and would help 
in its efficient administration. 

Lower down the following passage 
occurs : 

If the powers-that-be deliberately and syste- 
matically ride roughshod over the feelings of 
the public, a time would soon come when things 
will be beyond all redemption and their mis- 
takes will be beyond all repair. 

The opposite parties have appeared in 
this case and have filed afi&davits in 
answer to the Eule. The Editor in his 
affidavit has said that the article was 
not written by him and that though in 
fact he had not seen it before publica- 
tion yet he took full responsibility 
therefor as Editor of the said news- 
paper. He has said further that the 
object of the said article was to guard 
the reputation possessed by the Honour- 
able Court ever since its establishment. 
And it has been submitted that the said 
article on a fair reading of it does not 
constitute any contempt of this Honour- 
able Court, nor was it written with a 
view to bring this Honourable Court or 
the Hon’ble the Chief Justice and 
Judges into contempt. The Printer and 
Publisher in his affidavit has stated 
that he draws a salary of Es, 110 per 
month, that he is imperfectly ac- 
quainted with the English language, that 
as Printer he has no control over the 
insertion of any matter in the columns 
of the newspaper, but in the course of 
his duties he has got to take any orders 
from the editorial and the managerial 
staff regarding matters to be inserted. 
He has said further that in printing the 
article he had no intention to show any 
disrespect to the Hon’ble the Chief 
Justice or any of the Judges of this 
Honourable Court. 

Almost at the commencement of the 
hearing of this case, it was pointed out 
by the Court that the portion of the 
article, to which attention should be 
confined for the purposes of this case, is 
contained in the following words : 

It is so unfortunate and regrettable that at 
the present day the Chief Justice and the 
Judges find a peculiar delight in hobnobbing 
with the Executive with the result the judi- 
ciary is robbed of its independence which at one 
time attracted the admiration of the whole 
country. 

Sir Tej Bahadur Sapru appearing on 
behalf of the Editor and Mr. Banerjee 
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appearing on behalf of the Printer and 
Publisher have endeavoured to make 
out that the word ‘administration,'^ 
which appears in the first sentence witb 
which the article opens, plainly indi- 
cates that the writer was dealing with 
the subject of administration of the 
Calcutta High Court in the sense of the 
administrative supervision that it exer- 
cises over subordinate Courts. It ha& 
also been argued that the articles ex- 
pressed the sentiments of the public 
and wanted the Judges to appreciate 
them because it was the duty of a news- 
paper to call attention to the sentiment 
of the public with regard to the ad- 
ministration of the High Court. 

It has also been said that the Editor 
probably was taking a wrong and exagge- 
rated view of public sentiment but that 
the reputation of the Court was so pro- 
found that the passage like the one in 
the article could not possibly undermine 
the confidence of the public in its in- 
dependence and integrity. It has also 
been said that the word "hobnobbing" 
was used in the sense of eating and 
drinking together, or, in other words, of 
cultivating social intercourse and that 
although it may have been a very silly 
thing to have referred to such conduct 
on the part of the Chief Justice and the 
Judges and to have said that the judi- 
ciary is robbed of its indepecdence, the 
writer only intended to say that in the 
eye of the public the reputation of the 
Court was suffering. I have given this 
passage the very best consideration that 
I possibly can, but I am unable to 
accept the interpretation that has thus 
been sought to be put upon it. I am 
clearly of opinion that the word “ad- 
ministration” that is to be found in the 
first sentence of the article has not been 
used in the sense of such administrative 
superintendence as the High Court 
exercises over its subordinate Courts 
but that the word means the adminis- 
tration of the Court itself including 
the administration of the justice 
which the Court purports to deal 
out. That, in my opinion, is made 
plain by the passage that follows, in 
which “hobnobbing” is referred to and 
then the result of the “hobnobbing” is 
also spoken of, namely that the judiciary 
is robbed of its independence. The 
word ^‘hobnobbing” as far as I have 
been able to gather has three different 
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meanings: It primarily means to 

drink to each other alternatively”, **to 
take wine with each other with clinking 
of glasses”; its secondary meaning is ‘*to 
be in terms of familiar social inter- 
course”; and it is popularly understood 
in the sense ‘of having the honour and 
so to feel such honour of being on fami- 
liar terms” or in other words, “mixing 
freely in a cringing spirit with a view to 
curry favour”. I am inclined to the view 
that the word has been used in the last- 
mentioned sense; for, it is by taking the 
word in that sense only that the result 
that is referred to in the passage is 
easily appreciated. I think that it is 
only if the word is taken in that sense 
that the independence of the judiciary, 
not only of this Court but also of all 
Courts subordinate to it, can be expected 
to be aflfected. I am, however, prepared 
to concede that the word is capable of 
the other meanings, which are the 
meanings which the opposite parties 
desire to attribute to it. But which- 
'Cver of the meanings be taken, there is, 
in my opinion, no difference in the re- 
sult. The passage obviously constitutes 
a libel on the Chief Justice and the 
Judges of this Court; and inasmuch as it 
|is a libel on them in their judicial capa- 
city it amounts to contempt of Court. 
At the same time I am clearly of opinion 
that such contempt of Court, even 
though the Court may have power to 
deal with it summarily, is not a species 
of contempt which should be so dealt 
with. For summary proceedings in the 
matter of a contempt of this character 
there is no precedent whatsoever except 
a solitary decision given quite recently 
by one of the High Courts in this coun- 
try, From that decision I shall take 
the liberty to respectfully differ. 

I leave the article for the present but 
will have to refer to it again towards 
the close of this judgment for the pur- 
pose of making certain observations in 
connection with it. Inasmuch as in 
taking the view aforesaid I am differing 
from the weighty opinion of the other 
members of this Bench, I propose to 
give my reasons somewhat fully. 

What is contempt of Court ? Lord 
Blackburn in 9 Q, B. 230 (16) said: “The 
phrase ‘contempt of Court' often mis- 
leads persons, not lawyers”. And 

36. Skipworth’s case, (1873) 9 Q B 280, 


Bindley, L. J., in 15 P. D. 69 (17) ob- 
served: “There are obviously con- 

tempts and contempts; there is an am- 
biguity in the words”. It is very neces- 
sary, therefore, to ascertain the exact 
significance of the expression “contempf 
of Court”. 

In 2 Atk. 469 (18) cited under differeni 
sub nom in different reports. Lord Hard- 
wicke, L. C., gave a classical classifica 
tion of contempts. Be said: 

There are three different sorts of contempt f 
One kind of contempt is scandalising the Court; 
itself. There may likewise be a contempt of, 
this Court in abusing parties who are concerned! 
in causes here. There may be also a contempt! 
of this Court in prejudicing mankind against! 
persons before the cause is heard. There can-| 
not be anything of greater consequence than to! 
keep the streams of justice clear and pure, that; 
parties may proceed with safety both to them* I 
selves and their characters. 

In 10 Ir. Eq. R. 93 (19) Cusack Smith 
M. S., in discussing the law of contempt, 
observed that cases in which Courts of 
Equity exercise the authority of com- 
mitting parties for contempt of Court 
might be divided into three classes. The 
following is an extract from the judg- 
ment in that case: 

The first class may be described in the lan- 
guage of an eminent person, afterwards on the 
English Bench, thus : “where the Court which 
issues the attachment has awarded some pro- 
cess, given some judgment, made some legal 
order or done some act, which the party, 
against whom it issues, or others on whom it 
is binding, have either neglected to obey, con- 
tumaciously refused to submit to, incited others 
to defeat by artifice or force, or treated with 
terms of contumely or disrespect in the face of 
the Court, or of its Minister charged with the 
execution of its acts”. There may be some other 
cases of a similar nature falling within this 
class, although not exactly within the above 
description; and it is clear that a Court of 
Equity, as well as every other Court, must 
be entrusted with power to enforce its orders. 
The second class of cases, in which Courts of 
equity have exercised the jurisdiction of com-j 
mitting for contempt, are those in which; 
letters or pamphlets have been addressed to the 
Judge who had to decide upon the case, withl 
the intention either by threats or flattery or 
bribery, to influence his decisions ... The third 
class of cases in which Courts of Equity have 
committed for contempt are those adverted to by: 
Lord Erskine .in the case 13 Ves 237 (20), that; 
is cases of constructive contempt depending upon 

17. O’Shea v. O’Shea and Parnell. (1890) 16 P D 
69=59 L J P 47=17 Cox C C 107=38 W R 
374=62 L T 713. 

18. St. James’s Evening Post Case, Roach v. 
Garvan, (or Hall), (1742) 2 Atk 469. 

19. Birch v. Walsh, (1846) 10 Ir Eq R 93. 

20. Exparte Jones, (1806) 13 Ves, 237. 
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the inference of an intention to obstruct the 
course of justice. 

He pointed out that in the second of 
these three classes of cases there is a 
direct attempt to taint the source of jus- 
tice and to obtain a result of legal pro- 
ceedings different from that which 
would follow in the ordinary course, and 
‘that the third class, namely construc- 
tive contempt, depends upon the infe- 
rence of an intention to obstruct the 
course of justice. He placed contempt 
in scandalising the Court itself in the 
third category, viz. that of constructive 
contempt. Libelling the Court is con- 
tempt of the Court because it is either 
intended to obstruct or tends to obstruct 
the course of justice. In Holt on Libel 
there is a discourse on libel on the 
Court in which it has been very clearly 
explained how such libel would tend to 
the disgrace of the justice of the realm 
and so amount to contempt. In (l742) 
2 Atk 469 (18), Lord Hardwicke, L. C. 
pointed out the distinction between 
libel against the public or private per- 
sons and libel which amounts to con- 
tempt of Court, observing thus: 

But to be sure, Mr. Solicitor-General has put 
it upon the right footing that notwithstanding 
this should be a libel, yet unless it is a con- 
tempt of Court, I have no cognisance of it ; for 
whether it is a libel against the public or pri- 
vate persons the only method is to proceed at 
law. 

In 1765 one Almon was brought up 
before the King's Bench for publishing 
i pamphlet containing libellous passages 
upon the Court of King’s Bench and 
Lord Mansfield, C. J., for his conduct 
both in Court and out of it and charg- 
ing the Court, particularly the Chief 
Justice, with having introduced a 
method of proceeding to deprive the 
subject of the benefit of the Habeas 
Corpus. Wilmot, J., as he then was (he 
afterwards became Chief Justice of the 
Common Pleas) drew up an opinion on 
the case which was never delivered in 
Court because the proceedings were 
eventually dropped. But after his death 
this opinion was published in 1802, 
some 37 years later and has since been 
referred to in numerous decisions of 
every high authority. The following is 
an extract from that opinion : 

But it is said that the course of justice in 
those cases is obstructed, and the obstruction 
must be instantly removed ; that there is no 
such necessity in the case of libels upon the 
Courts or Judges which may wait for the ordi- 
nary method of prosecution without any in- 
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convenience whatsoever. But when the nature 
of the offence of libelling Judges for what they 
do in their judicial capacities, either in Court 
or out of Court, comes to be considered, it does,, 
in my opinion, become more proper for an at- 
tachment than any other case whatsoever. By 
our constitution, the King is the fountain of 
every species of justice which is administered 
in this kingdon: 12 Co. 26. The King is de jure 
to distribute justice to all his subjects, and be- 
cause he cannot do it himself to all persons he 
delegates his powers to his Judges who have 
the custody and the guard of the King’s oath 
and sit in the seat of the King concerning his 
justice. 

The arraignment of the justice of the Judges 
is arraigning the King’s justice ; it is an im- 
peachment of his wisdom and goodness in the 
choice of liis^ Judges and excites in the minds of 
the people a general dissatisfaction with all 
judicial determinations, and indisposes their 
minds to obey them ; and whenever men’s al- 
legiance to the law is so fundamentally shaken, 
it is the most fatal and most dangerous obstruc- 
tion of justice and in my opinion calls out for a 
more rapid and immediate redress than any 
other obstruction whatsoever, not for the sake 
of the Judges, as private individuals, but be- 
cause they are the channels by which the King’s 
justice is conveyed to the people. To be impar- 
tial, and to be universally thought so, are both 
absolutely necessary for the giving justice that 
free, open, and uninterrupted current, which 
it has, for many ages, found all over this King- 
dom, and which so eminently distinguishes 
and exalts it above all nations upon the earth. 
In the moral estimation of the offence, and in 
every public consequence arising from it, what 
an infinite disproportion is there between speak-^ 
ing contumetious words of the rules of the 
Court, for which attachments are granted con- 
stantly, and coolly and deliberately printing the 
most virulent and malignant scandal which 
fancy could suggest upon the Judges them- 
selves. It seems to be material to fix the ideas 
of the words ‘authority* and ‘contempt of the 
Court,* to speak with precision, upon the ques> 
tion. 

By the word ‘Court,’ I mean the Judges 
who constitute it and who are entrusted by thel 
constitution with a portion of jurisdiction de- 
fined and marked out by the common law, or 
Acts of Parliament. ‘Contempt of the Court’ 
involves two ideas: contempt of their power and 
contempt of their authority. The word ‘author- 
ity* is frequently used to express both the right 
of declaring the law which is properly called 
jurisdiction and of enforcing obedience to it,' 
in which sense it is equivalent to the word 
power; but by the word ‘authority* I do not 
mean that coercive power of the Judges, but the 
deference and respect which is paid to them and 
their acts, from an opinion of their justice and 
integrity. 

Livy uses it according to my idea of the word, 
in his character of Evender; ‘authoritate magis 
quam imperio pollebat*; it is not ‘imperium*; it is 
not the coercievo power of the Court, but it is 
homage and obedience rendered to the Court, from 
opinion of the qualities of the Judges who com- 
pose it; it is a confidence in their wisdom and 
integrity, that the power they have is applied to 
the purpose for which it was deposited in their 
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hands; that authority acts as the great auxiliary 
to their power and for that reason the consti- 
tution gives them this compedious mode of pro- 
ceeding against all who shall endeavour to im- 
pair and abate it, and therefore every instance 
of an attachment for contumelious words spoken 
of a rule of the Court (of which there are great 
many) is a case in point to warrant an attach- 
ment in the presant case, where a. rule of Court 
is the object of defamation, and it would be a 
very strange thing that Judges, acting in the 
King’s Supreme Court of Justice in Westmin- 
ster Hall should not be under the same protec- 
tion as a bailiff’s follower, executing the process 
which those Judges issue; it is not their own 
cause but the cause of the public which they 
are vindicating, at the instance of the public, 
for I do not think that Courts of Justice ate to 
take their complaints up of themselves, it must 
be left to His Majesty who sustains the person 
of the public to determine whether the offence 
merits a public notice and animadversion; and 
in this state of the proceedings they are only 
putting the complaint into a mode of trial, 
where the parties’ own oath will acquit him, 
and in that respect it is certainly a more favour- 
able trial than any other, for he cannot be con- 
victed if he is innocent, which by false evidence 
he may be by a jury; and if he cannot acquit 
himself, he is but just in the same situation as 
he would be in, if he was convicted upon an 
indictment or upon an information; for the 
Court must set the punishment in one case as 
well as the other, they do not try him in either 
case, he tries himself in one case and the jury 
try him in the other. 

The opinion of Wilmot, J., has been 
referred to with approval by very emi- 
nent Judges and in numerous cases : 
by Holroyd, J., in 4 Barn & Aid 218 
(2l), by Lord Lyndhurst, L. 0., in (1844) 
De Gex 55 (22); by Lord Esher, M. R. 
and Bowen, L. J., in 20 Q, B. D. 68 (23); 
by Lord Russel of Killowen, C. J., in 
(1900) 2 Q.B. 36 (4); and many others. It 
is true that a learned author, Sir Charles 
Fox in his History of Contempt of 
Court has endeavoured to show that the 
opinion of Wilmot, 0. J., in (1765) Wil- 
mot’s Opinions 243 (6) is not historically 
accurate. Also it is a fact that Flet- 
cher, J., in Taaffe v.i)o24?w^5 (24), decided 
in the Irish C. P. in 1813, and reported 
in a note in 13 E. R, 15, but without 
the judgment of Fletcher, J., a copy of 
which is said to be in the Inner Temple 
Library (vide, Halsbury’s Law of Eng- 
land (1909) Vol. 7, para. 601 Note (d), 
denounced the opinion in most scathing 
terms. In that case the question that 
was c^onsidered was whether th e Chie f 

21. Rex V. Clement, (1821) 4 Barn & Aid 218. 
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Justice of the King's Bench in Cham- 
bers granting a warrant to arrest 
party for a breach of the peace was pro- 
tected from liability to action on the- 
ground that the act was a judicial one. 
Fletcher, J. refused to be bound by the^ 
opinion of Wilmot, C. J., in (1765) Wil- 
mot's Opinions 243 (6) pronouncing it 
to be 

the hasty and warm ebullition of a mind 
fraught with arbitrary notions, irritated and 
excited by a severe attack upon his whole Court, 
especially upon his venerated and adored Chief 
Justice, and the very reverse of what is called a 
considered, digested and ulterior opinion. 

But the weight of approval which the 
said opinion has received is overwhelm- 
ing and it is too late now to reject it as 
a mere opinion, and as not having the- 
force of a delivered judgment. At the 
same time it should be noted that the 
opinion should be regarded as of any 
real value only in so far as it was rele- 
vant for the decisions in which it has- 
been approved. As regards points not. 
arising in the cases themselves, actual 
decisions even if made upon such poinbs- 
would have been but mere obiter dicta; 
and by approvingly referring to the 
opinion as a whole the decisions cannot 
be regarded as having conferred any 
authoritative character on such points 
in the opinion as had no bearing on the 
cases themselves. The decisions, as I 
shall presently proceed to show, are in 
respect of cases which in their facts 
were essentially different from the case 
now before us. I am not unaware that 
Mookerjee, J., in his judgment in 26- 
G. L. J. 459 (2) at p. 538 has referred to 
the passage in the opinion which has 
been quoted above and also to the oele- 
brated passage in Blackstone’s Com- 
mentaries (Vol. 4, p. 25) in which he 
includes in his description of contempts 
of Court, contempts which arise 
by speaking or writing contemptuously of the 
Court or Judges acting in their judicial capacity 
and which demonstrate a gross want of that 
regard and respect which, when once Courts of 
Justice are deprived of their authority, so neces- 
sary for the good order of the Kingdom, is 
entirely lost amongst the people. 

But to my mind it is perfectly clear 
that the learned Judge was only con- 
sidering the question whether the article 
which formed the subject-matter of that 
case amounted to contempt of Court,, 
and not the question whether every 
species of contempt, whatever its exact 
nature may be, was to be dealt with. 
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summarily. The reference that he made, 
vide 26 0. L. J. 469 (2), at p. 539, to 
Howeirs State Trials, Vols. 3 and 8, con- 
firms me in this view that I take. In 
my opinion, therefore, there is yet room 
for the contention that the objectionable 
passage, amounting though it does to a 
libel on this Court, is one which this 
Court has no jurisdiction to deal with in 
a summary manner. But I think I am 
on a more firm and sure ground when 
I say that there having been no proof 
that such jurisdiction has ever been 
exercised in a case of the present nature, 
this Court should not proceed to exercise 
such jurisdiction in the present case, 
even if it has any. I am unable to 
assent to the view that every form of 
contempt of Court is to be dealt with in 
the summary form. The embarrassing 
situation in which the Court itself is 
placed when it adopts that procedure is 
apparent; and the disadvantages that it 
causes to the party brought up before 
the Court to be dealt with, precluding 
him from taking a plea and depriving 
him of his defence, are obvious. These 
are no technical considerations but very 
serious considerations indeed. And 
unless the Court is sure that such a 
procedure has ever been adopted in any 
case similar in nature to the one before 
it, or the Court feels that no other 
efl&cient remedy is really available, the 
Court cannot justify its summary action 
in any given case. 

Lord Blackburn in 9 Q. B. 230 (16) 
•has clearly explained that it is a mis- 
apprehension to suppose that a proceed- 
ing for contempt of Court amounts to 
some process of vindicating the personal 
dignity of the Judges and protecting 
them from personal insults as indi- 
viduals; that very often it happens that 
contempt is committed by a personal 
attack upon a Judge or an insult offered 
to him, but as far as their dignity as 
individuals is concerned, it is of very 
subordinate importance compared with 
the vindication of the dignity of the 
Court itself. He has pointed out that 
there would scarcely be a case in which 
any Judge would consider that so far as 
his personal dignity goes, it would be 
worth while to take any steps. He has 
then explained that the other and im- 
portant purpose for which proceedings 
4or contempt of Court is necessary — or 
in other words the vindication of the 


dignity of the Court become imperative 
— is where there is a case pending 
before the Court and the act of the 
delinquent has a tendency to obstruct 
the ordinary course of justice or preju- 
dice the trial. In many cases since 
then as well as before,- the question has 
turned on the term “pending.” And I 
confess that I can see very little of 
relevancy or necessity of the discussions 
in those cases if the general remarks to 
be found in Wilmot, C. J.’s opinion are 
to be taken as concluding the question. 
Mookerjee, J., in his decision in 26 C. L. 
J. 459 (2) at p. 640 has said: 

It is a public wrong, a crime against the State, 
to undertake by libel or slander on the Judges, 
to impair confidence in the administration of 

justice It is immaterial whether the 

attack on the Judge is with reference to a cause 
about to be tried, or actually under trial, or 
recently adjudged: in each instance the ten- 
dency is to poison the fountain of justice, to 
create distrust and to destroy the confidence of 
the people in the Courts, which are of prime 
importance to them in the protection of their 
rights and liberties; (1900) 2 K. B. 36 (4). 


The case before the learned Judge 
himself as well as the case which he 
quoted as an authority in the passage 
just mentioned were both cases in which 
the libel was in respect of specific cases, 
one about to come up for decision and 
the other just disposed of. No case of 
the present nature was, I venture to 
think, in the mind of the learned Judge. 
The learned Judge cited the celebra- 
ted passage of Lord Denman in his 
speech in 11 01 & F 155 (25) at pp. 372 
and 373 relating to “law taken for gran- 
ted”, and held that there was nothing 
“irreconcilable to some clear legal 
principles” to hold that the Superior 
Courts have power to deal summarily 
with contempts. That is undoubtdly 
correct, if I may presume to say so. But 
I think it is a clear contravention of the 
fundamental rights of an accused to be 
regularly tried to deal with him sum 
marily if no real urgency to resort to a 
summary procedure is disclosed. Vindi- 
cation of the dignity of the Court apart 
from any question of a tendency to ob- 
struct justice or prejudice a trial in 
connexion with any particular case has 
never been considered in any decision asj 
justifying summary proceedings in con-I 
tempt. It is this actual interference! 
with justice which is involved in con- 
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tempt of Court with regard to which 
Courts have chosen to take action in 
summary proceedings. And when action 
is so taken the manner in which the 
Judges should deal with the matter has 
been explained by Lord O’Brien, L. C. J., 
in 2 Ir. Eep. 82 (26) in these words: 

Of course Judges are very reluctant to deal 
with matters which may affect themselves, but 
they must be very careful not to yield to con- 
trivances, resorted to in order to disqualify and 
get rid of them. At the same time if a Judge in 
the infliction of punishment acts vindictively 
because he has been assailed, he should, indeed 
feel degraded, because in that case he would not 
only have done what was wrong, but he would 
have betrayed his own manliness as an indivi- 
dual and his dignity as a Judge 

As regards the power to proceed by 
attachment in cases of contempt, which 
according to Hold and Gilbert and other 
writers took its rise from the Statute of 
Westminister, Ch. 2. Wilmot, J., in his 
opinion in (l7G5) Wilmot’s Opinions 243 * 
(6) observed: 

“ I have examined very carefully to see if I 
could find out any vestiges or traces of its in- 
troduction but can find none. It is as ancient 
as any other part of the Common law; there is 
no priority or posteriority to be discovered 
about it and therefore cannot be said to invade 
the Common law but to act in an alliance and 
friendly conjunction with every provision which 
the wisdom of our ancestors has established for 
the general good of society. 

But in Ilalsbury’s Laws of England 
Vol. 7, p. 6 note (h), after referring to 
Wilmot, 0. J’s., opinion in (1765) Wil- 
mot’s Opinions 243 (6) in support of the 
proposition that the issuing of attach- 
ment by the Supreme Cuurt of Justice 
for contempts out of Court is founded 
upon the same immemorial usage as 
supports the whole fabric of Common 
Law, it is thus observed: 

It is clear however that in early times some 
forms of contempt out of Court were punished 
not by summary process but in the ordinary 
course of law. 

In Stephen’s Commentaries on the 
Laws of England, Vol. 4, under the head- 
ing Contempt of Court, it has been said: 

And the King’s Bench Division of the 
High Court of Justice as the inheritor 
of the powers of the old Court of King’s 
Bench has an inherent authority to punish such 
acts by attachment for contempt of Court ; 
whereupon the offender is consigned to prison 
during the pleasure of the Court. 

The jurisdiction of the High Court to 
imprison for contempt is a jurisdiction 
that it has inherited from the Old Su- 
preme Court and was conferred upon that 

26. King v. Freeman’s Journal, (1902) 2 Ir Rep 
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Court by Crown Charters which in- 
vested it with all the powers and autho- 
rity of the then Court of King’s Bench 
and the High Court of Chancery in 
Great Britain : 4 Cal 656 (27). And in 
10 Cal 109 (l), the Judicial Committee 
held that a libel which was a contempt 
of Court published out of Court when 
the Court was not sitting was an offence 
which by the Common Law of England 
was punishable by the High Court in a 
summary manner by fine or imprison- 
ment or both, that that part of the 
Common Law of England was introduced 
into the Presidency towns when the late 
Supreme Courts were respectively estab- 
lished by the Charters of Justice and 
that the High Courts in the presidencies 
are superior Courts of Eecord and the 
offence of contempt and the powers of 
the High Court for punishing it are the 
same in India as in England not by 
virtue of the Penal Code of British 
India and the Code of Criminal Proce- 
dure, but by virtue of the Common Law 
of England. 

The distinction between criminal and 
non-criminal contempt need not detain 
us; there may oftentimes be a difiiculty 
on finding first authority for deciding 
where the line is to be drawn, and 
secondly, instances in pracrtice for draw- 
ing it ; yet that line has always been 
recognised : see per Lord Brougham 
L. C. in 2 Euss & M G39 (28). But I 
take it that the general principles which 
should guide Courts in the matter of 
the exercise or non-exercise of the sum- 
mary jurisdiction cannot and ought not 
to differ, no matter what particular 
division or jurisdiction such Courts may 
be sitting to deal with or exercise, 
unless it be that it is only the dignity 
of the Court that is to be regarded — a 
proposition which cannot be supported. 
The object of the discipline enforced by 
the Court in case of contempt of Court, 
says Bowen, L.J., is not to vindicate the 
dignity of the Court or the person of 
the Judge but to prevent undue inter- 
ference with the administration of jus- 
tice : 35 Ch D 449 (29). The object of 
the power to punish summarily is pro- 
tective and admonitory ; the reason of 
t he Court’s 3 urisdiction to co m mit for 
27. Martin v. Lawrence, (1879) 4 Cal 655. 
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contempt is not for the protection of the 
dignity of the Court or of its individual 
members but for the protection of the 
public, though it may be and often is 
that the public are to be protected by 
the upholding and maintaining untar- 
nished the glory and reputation of the 
Court as regards its authority, fairness 
and impartiality. In a long line of cases 
the true measure of the jurisdiction and 
the principles determining the occasion 
for its legitimate use have been ex- 
plained, and I propose to refer here to a 
few of them. Coleridge, J., in (1842), 
Dowling’s Rep 805 (30) said : 

As I did not recollect any case that could be 
considered in point 1 desired to pause before 
I granted the rule, because although no Court 
ought to shrink from the assertion of those 
privileges or the exercise of those powers 
with which the law' has invested it in trust 
for the public yet, every Court, however high, 
ought to proceed with great caution in the 
use of summary power and to hesitate in making 
a precedent which may be abused even where 
there may be much seeming reason and con- 
venience in the exercise of it in the particular 
instance. 

In 46 L J Ch 375 (31) Jessel, M. E., 
observed : 

This jurisdiction of committing for contempt 
being practically arbitrary and unlimited should 
be most jealously and carefully watched and 
exercised, and if I may say so, with the greatest 
reluctance and the greatest anxiety on the part 
of Judges to see whether there be no other mode 
which is not open to the objection of arbitrari- 
ness and \vhich can be brought to bear upon the 
subject. I say that a Judge should he most care- 
ful to see that the cause cannot be fairly prose- 
cuted to a hearing unless this extreme mode of 
dealing with persons brought before him on 
accusation of contempt should be adopted. I 
have myself on many occasions to consider this 
jurisdiction and I have always thought that 
necessary though it be, it is necessary only in 
the sense in which extreme measures are some- 
time necessary to preserve men’s rights, that 
is, if no other pertinent remedy can be found, 
probably that w'ill be discovered after considera- 
tion to be the true measure of the exercine of 
the jurisdiction.” 

In 58 L J N S 490 (32) Cotton. L. J. 
while holding that a publication of a 
particular article in the Star was a 
contempt, went to consider whether it 
was such a contempt as w^ould require 
or justify the Court in making an order 
against the party in contempt in the 
exercise of summary jurisdiction and 
said: 

“I express my opinion that if a thing is done 
wilfully which really wMll prejudi ce the parties 

30. Ex parte Wilton, (lb42) iJowling’s Rep 805. 
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to the cause before it comes on, I should no 
hesitate to commit to prison anyone who si 
offended, but of course that jurisdiction by thi 
Court is only to be exercised in extreme casei 
and it would be most unfortunate if this Cour 
or any Court readily tcok upon itself to inter 
fere in such a summary way and in such ai 
extraordinary way unless there were somethinj 
which required the interference of the Court ii 
that way in order to ensure the due conduct o 
business .... It is not necessary that the Cour 
should come to the conclusion that a Judge oi 
a jury will be prejudiced, but if it is calculatec 
to prejudice the proper trial of a cause, that i' 
contempt, and would be met with the necessar; 
punishment in order to restrain such conduc 
.... The question is not whether technically 
a contempt has been committed, but whethe: 
it is of such a nature as to justify and requin 
the Court to interfere.” 

Lopes, L. J. in the same case observed 

‘‘I think it was calculated to prejudice th< 
defendant in his trial then pending and there 
fore calculated to interfere with the due coursi 
of justice.” 

In (1897) 1 Ch 515 (33), Lindley. L. J 
pointed out: 

‘‘That the Court ought to be very chary i\ 
committing people for contempt particularly ii 
cases of fanciful contempt. The Court, unlesi 
it is to become useless, must deal with slid 
questions in the interest of the public, bearini 
in mind that the greater the power it possesses 
the more caution it is necessary to use ir 
exercising it.” 

The true point of view from whicl 
the question has;to be looked at in ordei 
to ascertain whether a scandalisation o 
the Court is a contempt deserving o 
being dealt with summarily is to exa 
mine the circumstances of the case anc 
see whether in reality there is a ten 
dency in the offending publication t( 
obstruct the ordinary course of justici 
or prejudice the trial. And I am o 
opinion that if the reality of the thin^ 
is to be regarded, the only cases in whicl 
such procedure would be justified woulc 
be cases where the offending publicatioi 
has some relation to a cause or a proceed 
ing either expected to come or is pendini 
or I shall go further and say, has beei 
disposed of. As Lord Blackburn ha 
observed, very often it happens tha 
contempt is committed by a persona 
attack upon a Judge or an insult offerei 
to him, but as far as their dignity a 
individuals is concerned, it is of ver 
subordinate importance compared wit 
the vindication of the dignity of th 
Court itself. But while the dignity c 
the Court must always be upheld an 
maintained it is only the class of case 
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in which it becomes necessary to uphold 
and maintain it for some immediate 
specific purpose that the summary juris- 
diction can be legitimately exercised. 
The essence of contempt is action or 
;inaction amounting to an interference 
‘with or obstruction to or having a 
jtendency to interfere with or to ob- 
jstruct the due administration of justice. 
|Lowering the dignity of the Court or 
shaking the confidence of the public in 
it is undoubtedly reprehecsible. But 
if general remarks impugning the in- 
Idependonce of a Court are made, such 
Iremarks can tend to interfere with or 
obstruct the administration of justice, 
iOnly indirectly and remotely and in an 
lideal sense. And in such cases there 
jean, in my opinion, be no warrant for 
the exercise of the extraordinary powers 
Iwhich the Court possesses to deal with 
Icontempts, 

I have found in the books quite a 
number of cases in which Judges who 
had to deal with proceedings in con- 
tempt have expressed their unwilling- 
ness to go beyond decided cases and 
have shown an anxiety to look for pre- 
cedents. I think, I have already re- 
ferred to one of them before, namely 
(1842) Dowling's Rep 805 (30) decided 
by Coleridge, J. And it may again be 
said with truth, as has been said by 
Gibson, J., in (1902) 2 Ir Rep 82 (26) at 
p. 92 : 

So far as this branch of law represents the 
decision and discretion of the Court in dealing 
with particular facts they cannot be relied on as 
authorities, for as Lord Halsbury says in (1892) 
A C 20 L (34) at p. 206 no one can on facts be re- 
garded as an authority for another, and the 
books are full of examples where Judges have 
expressed disapproval of the exercise pf discre- 
tion by their predecessors. Thus in 20 Q B D 
6S (23) at p. 73, Lord Esher M. R. disagreed 
with the action of Coleridge, J., in refusing an 
attachment; and in 3 B & S 932 (36) the Queen’s 
Bench dissented from the view of the Exchequer 
who also declined to attach. 

But as Sargant, J., has very rightly 
pointed out in (1922) 1 Ch 276 (36) at 
p. 285, the Court ought not in any way 
to enlarge the jurisdiction or apply it to 
matters which are outside the well- 
established lines. To go beyond the 
range up to which precedents have gone 
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would, in my judgment, be dangerous 
and unwise in the extreme. I have 
therefore examined the precedents with 
such care and scrutiny as the short time 
at my disposal has permitted, in order to 
find out whether there has been any 
case in which an offending publication of 
the present nature has been dealt with 
in contempt ; but I have not been able 
to find any single case, except one very 
recent decision of an Indian High Court 
and with which, as I have already said, 
I am unable to agree, which may dir- 
ectly or even indirectly support the 
proceedings in the present case. I pro- 
pose briefly to refer to the precedents 
and shall in doing so try to confine my- 
self in the first place to cases which 
have reference to constructive contempt 
and nextly to cases of scandalising of 
the Court. 

In Sir John Fox’s book on the History 
of Contempt of Court a large number of 
cases has been cited, of contempt out of 
Court, none of which approaches the 
present case. Indeed, as ho has shown, 
even after Wilmot's Opinions 243 (6) in 
1765 down to the end of the eighteenth 
century there were only two cases, 
namely of William Bingley and of Stead, 
both of which proceeded from libel on 
Lord Mansfield in connexion with 
cases dealt with by him. In 21 E R 
723 (37) an attachment was ordered to 
issue and it was also suggested that the 
defendant might have been committed ; 
the case being one in which, when the 
plaintiff told the defendant that he had 
come to serve him with an order from 
the Master of the Rolls the defendant 
used language insulting to the latter. In 
(1703) 87 E R 799 (38), it was held that 
attachment lay for speaking contemptu- 
ously of the Court on being arrested. In 
(1736) 125 E R 1004 (39) the contempt 
was for cursing the Chief Justice and 
the Court on service of processes, and 
in that case an attachment was gran- 
ted without any Rule to show cause. 
So also in (1752) Sayer’s Rep 47 (40) 
and in (1754) Sayer’s Rep 114 (41). In 2 
Term Rep 199 (42) an order was made 
by a Corporation and entered in their 
books stating that a per son against 

37. \Vitham~v7\Yithain, (1669) ‘il E R 723. 

38. R. V. Crosse, (1703) 87 E R 799. 

39. Philips v. Hedges, (1736) 126 E R 1004. 

40. R. v. Jermy, (1752) Sayers Rep 47. 

41. R. V. Hendridk, (1754) Sayers Rep 114. 

42. R. V. Watson, (1788) 2 Term Rep 199. 
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whom a jury had found a verdict in an 
action for malicious prosecution and 
perjury was actuated by motives of pub- 
lic justice in preferring the indictment 
and it was held that this was a libel 
reflecting on the administration of jus- 
tice for which the Court would grant an 
information against the members mak- 
ing that order. A case of libel on Court, 
in which order was made committing 
the defendants for public reflections on 
the Court and the parties then be- 
fore the Court, is cited in (1846) De Gex 
303 (43) at p. 312 as Be Quick decided 
in 1806. In Holt on Libel two cases are 
referred to in the portion where the 
subject of Libel on Court is dealt with. 
These cases are King v. Hart and White 
and King v. Northampton, The former 
of these cases is noticed under the name 
of Bex V. White (44). This case was on an 
information filed by the Attorney-Gene- 
ral against the proprietor and printer of 
a Sunday newspaper called ‘The In- 
dependent Whig’ for a libel upon Le 
Blank, J., and the jury before whom a 
Captain of a merchant ship had been 
tried for a murder at the Old Bailley. 
Gros, J., said: 

It certainly was lawful, with decency and 
candour, to discuss the propriety of the verdict 
of a jury or the decision of a Judge, and if the 
defendants should be thought to have done no 
more in this instance they would be entitled to 
an acquittal, but on the contrary transgressed 
the law and ought to be convicted if the extracts 
from the newspaper set out in the information 
contained no reasoning or discussion but only 
declamation and invective and were written not 
with a view to elucidate the truth but to im- 
pugn the character of individuals and to bring 
into hatred and contempt the administration of 
justice in the Court. 

Of the second case I have not been 
able to find any trace, within the limited 
time at my disposal. (Note: when I am 
revising this judgment I find that this 
case is of 1344. It was a case in which 
an attorney confessing that he had writ- 
ten a letter to one of the King’s Counsels 
reflecting on the Judges of* the King’s 
Bench, the King’s Bench adjudged that 
the letter was a scandal upon the Court 
and the attorney was committed and 
afterwards found sureties for his good 
behaviour. Holt cites it as a case of 
indictment). (1806) 13 Ves. 237 (20) is 
an important case. The Committee of 
a lunatic and his wife and '^other per- 
sons had been brough t up befor e t^ 

43. Ex parte Sandan, (1846) De Gex 303. 

44. Rex V. White, (1806) 1 Campbell 860n. 


Court for libelling the petitioner as re- 
gards the management of the lunatic 
under the Court’s order. Lord Erskine, 
L. C., in giving judgment distinguished 
the case from ordinary cases of con- 
structive cotftempt “depending upon the 
inference of an intention to obstruct the 
cause of justice” and said that whatever 
may be said as to a constructive con- 
tempt, the case before him was one in 
which there was not only an obvious 
tendency but a design to obstruct the 
ordinary course of justice. 4 Barn & 
Aid. 218 (2l) was a case where proceed- 
ings in Court had been contemptuously 
published. (1842) Dowl. Rep. 805 (30) 
was a case where the parties attending 
a reference for decision before the Mas- 
ter left the office'at the conclusion of the 
reference for the day and one of those 
parties, who during the reference had 
insulted the other, then, on the steps 
of the Master’s office assaulted the lat- 
ter. (1844) De Gex 55 (22) was a case 
in which the defendant who was a soli- 
citor in a case, being dissatisfied with 
the decision of the Court wrote, printed 
and published a libel upon the Judges of 
the Court and upon other persons. In 10 
Irish Eq. Rep. 93 (19) a barrister had 
caused to be published a garbled and im- 
proper account of the proceedings in a 
case. In that case Cusack Smith, M. R., 
after classifying cases of contempt into 
three classes, as has already been referred 
to in this judgment and reviewing a num- 
ber of cases dealing with constructive 
contempt, expressed his view in these 
words: 

In all tho cases therefore in which there has 
been commitment for constructive contempt, 
except the case of 2 Ves. Sen. 620 (45) the publi- 
cation was either calculated to produce false 
evidence or attributed perjury to witnesses 
pending the suit. 

He refused to make an order for at- 
tachment or committal and referred ap- 
provingly to certain observations made 
by Mr. Hargrave on the case of 2 Ves. 
Sen. 520 (45) which were in the follow- 
ing words: 

If the dcetripe of contempt be thus wide, if 
any of the great Courts of Westminster Hall 
may construe what they please into contempts 
and may under the denomination without trial 
by jury convict all persons of crime and have 
also an indefinite power of punishing by fine 
and imprisonment, and if all this when done be 
unappealable and unexaminable, what is there 
but their own wisdom and moderation and the 
danger of a busing so arbitrary a power to pre- 

45. Ca'nn v. dann7(1764r2 VesT’S^^ 
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vent any act under shelter of the law of con- 
tempts from practising all the monstrous 
tyranny which disgraced and at length over- 
whelmed the Star Chamber. 

I have looked into the case of 2 Ves. 
Sen. 520 (45) to see what the facts of the 
case were. It was a case in which a 
person had published an advertisement 
as to the proceedings in Court which 
tended to prepossess people as regards 
those proceedings. 

In 9 Q. B. 219 (46), Cockburn, C. J. 
pointed out how public discussions upon 
a pending trial may disturb and inter- 
fere with the course of justice and might 
in the end influence the proceedings in 
it. A careful perusal of the judgment, 
in my opinion, shows that some real 
obstruction or interference is what is 
meant and not a general opinion as re- 
gards the independence of the Court, 
which is the only thing alleged here. 
9 Q. B. 230 (16) was a case in which 
vituperative epithets had been used and 
scurrilous matters published as regards 
the Lord Chief Justice in connection 
with his conduct while sitting in Court; 
and the decision of Blackburn, J. pro- 
ceeded on the footing that the effect of 
such contempt was to prevent justice 
being administered in the ordinary way. 
(1877) 46 L. J. Ch. 375 (31) was a case 
in which contempt was committed with 
regard to a pending cause and Jessel, 
M. E., observed that a judge should be 
most careful to see that the cause can- 
not be fairly prosecuted to a hearing 
unless this extreme mode of dealing with 
a person brought before him on accusa- 
tion of contempt should be adopted. 
20 Q. B. D, 68 (23) was a case in which 
a solicitor who had attended the hear- 
ing of an application before a Judge in 
Chambers in the Eoyal Courts of Justice, 
immediately after such hearing and 
while the parties were on their way 
from the Judge’s room to the entrance 
gate of the building, made use of grossly 
abusive expressions and threatening 
gesture to the solicitor of the other 
side in relation to such application, 
and it was held that such conduct 
in relation to proceedings before a 
Judge in Chambers was a contempt of 
Court punishable by attachment. Lord 
Esher, M. E. in that case observed that 
if the Judge is acting judicially in the 
office of a Judge be is acting as a Jud^ 
46. Onslow’s and Whalley’s case, (1873) 9 Q B 

219. 


of the High Court of Justice; it signifies 
not where he is sitting or what he is 
doing in such judicial capacity; and if 
one attempts to interfere improperly 
with such judicial proceedings provided 
it is done with sufficient nearness it is 
a contempt, a contempt not of the Judges 
but of the High Court as a Judge of 
which he is acting. In 58 L J N S 490 
(32), it was held that the publication in 
a newspaper, pending an action or before 
the trial of an action, of any observa- 
tions which in any way prejudice the 
parties to the action is technically a 
contempt of Court. In 15 P D 59 (17) 
the contempt of Court consisted in the 
publication of comments, by a party in 
a pending action against his wife for 
dissolution of marriage, which were 
calculated to prejudice the fair trial of 
the action. 

The case before the Judicial Com- 
mittee in (1893) A C 138 (47), at first 
sight seems to have no importance so 
far as the question arising in the pre- 
sent case is concerned because in that 
case the alleged contempt consisted in 
publishing a libel against the Chief 
Justice of the Bahama Islands, not in 
connexion with his conduct as a member 
of the Court. Yet it certainly is a case 
in which the extreme proposition of Wil- 
mot, C. J., in Almons case (6) could not 
possibly have found favour with the 
Judicial Committee; because although 
it was insinuated in the article that the 
Chief Justice was incompetent and so 
the article was a libel, their Lordships 
held that it was not calculated to ob- 
struct or interfere with the course of 
justice or the due administration of the 
law and so did not amount to contempt 
of Court. This decision, in my opinion, 
indicates the real meaning of obstruc- 
tion or interference, such as would be 
necessary to constitute contempt. A 
decision which in my view is of very 
great importance in its relation to the 
present case is that of the Judicial Com- 
mittee in (1899) A C 649 (3). That was 
an appeal from the Supreme Court of 
St. Vincent. A letter and an article had 
been published in a newspaper called 
the Federalist in which scurrilous abuses 
were made charging the honesty, in- 
dependence and impartially of Mr. St. 
Aubyn, The whole trend of the publi- 

47. In the matter of a Special Beferee from the 
Bahana Islands (1893) A 0 138. 
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cation was to shake the confidence of 
the public in the administration of 
justice by that Judge stating that he 
was incapable of maintaining the noble 
tradition of the British Bench, that he 
had been wrapped up and intermingled 
with personal disputes and squabbles of 
a questionable character, that he was 
incapable of dealing honestly and im- 
partially with questions which came be- 
fore him to be judicially settled, that 
his conduct on the Bench was not at all 
dignified, that he had been severely 
rebuked and censured by Mr. Chamber- 
lain, and similar other allegations of a very 
serious and highly objectionable nature 
were made as regards him. There was 
nothing said with regard to any case 
whether expected or pending or disposed 
of. Their Lordships in dealing with this 
case observed thus : 

It is a summary process and should be used 
only from a sense of duty and under the pressure 
of public necessity, and there can be no land- 
mark to point out the boundaries in all cases. 
Committals for contempt of Court by scandalis- 
ing the Court itself have become obsolete in this 
Country. Courts are satisjBed to leave to public 
opinion attacks or comments derogatory or scan- 
dalous to them. But it must be considered 
that in small colonies consisting principally of 
coloured population the enforcement in proper 
cases of committal for contempt of Court for 
attacks on the Court may be absolutely neces- 
sary to preserve in such a community the dignity 
and respect for the Court. 

Their Lordships then dealt with the 
case on its merits and eventually held 
that the committal could not be sus- 
tained. The judgment was delivered by 
Lord Morris. The Board consisted of 
Lord Watson, Lord Macnaughten, Lord 
Morris and Lord Davey. The observa- 
tions just quoted recite that committal 
for contempt of Court by scandalising 
the Court itself had ceased to be in 
practice in the Courts in England and 
also in other Courts under the British 
Crown, except in small colonies consist- 
ing principally of coloured populations 
where by reason of exigencies of circum- 
stances enforcement in proper cases of 
such committal for contempts of that 
description was absolutely necessary to 
preserve the dignity and the respect for 
the Court. Their Lordships did not dis- 
approve but, as far as one can gather, 
approved of the discontinuance of such 
committals and their Lordships also 
referred, as far as one can gather, ap- 
provingly to the practice of leaving such 


19 ^ 

attacks or comments to be dealt with 
by public opinion. And their Lordships 
laid stress upon absolute necessity as 
the only justifying ground for a departure 
from the practice that was obtaining. 
Such absolute necessity, in my judg- 
ment, does not arise, unless there is a 
real obstruction to or interference with 
the course of justice, of which I can see 
nothing in this case. The present case 
resembles that case before the Judicial 
Committee in one of its essential 
features, namely, that in neither of them 
is there any question of any cause or 
proceeding being in view. It differs 
from that case in two respects; in that 
case the libel was on the Judge, while 
in this it is on the Chief Justice and the 
Judges and so on the entire Court; and 
also, here there is a general remark that 
the Court has lost its independence, 
while in that case the abuse was viru- 
lent and scurrilous. 

The case in (1900) 2 Q. B. 36 (4) was 
one in which there was a publication in 
a newspaper of an article containing a 
scurrilous personal abuse of a Judge 
with reference to his conduct as a Judge 
in a judicial proceeding which had 
terminated. It was held that it was a 
contempt of Court punishable by the 
Court on summary process. The deci- 
sion of the Judicial Committee in (1899) 
A. C. 549 (3) does not appear to have 
been referred to by Lord Eussell of Kil- 
lowen, C. J., who delivered the judgment 
in that case. I shall not be presump- 
tuous enough to suggest that the Lord 
Chief Justice was not aware of that 
decision, but the fact remains that even 
the counsel for the accused did not refer 
to it at all, not even for the purpose of 
showing that in the opinion of the 
Judicial Committee, consisting of such 
members as I have already named, com- 
mittals for contempt of Court for scanda- 
lising the Court had gone out of use. 
Whatever the reason for this omission 
may have been, the point the Lord Chief 
Justice was considering in that case was 
whether such publication amounted to 
contempt of Court and whether the fact 
that the judicial proceedings had termi- 
nated would deprive the Judge of his 
power to deal with the contempt on 
summary process. 

The Lord Chief Justice gave a definition 
of contempt, one class of which accord- 
ing to him was any act done or writing 
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mblished calculated to bring a Court 
)r a Judge of the Court into contempt 
)r to lower his authority and this class, 
le observed, belonged to the category 
tvhich Lord Hardwick, L. C., had cha- 
•acterised as scandalising a Court or a 
Fudge. He held that such a publication 
amounted to contempt of Court. He 
iield also that he had to deal with it as 
X case of contempt and brevi manu. He 
ihen observed thus, and it is these ob- 
servations which, in my opinion, are of 
supremo importance : 

This is not a new jurisdiction. It is a juris- 
iiction as old as Common Law itself of which it 
orms a part. It is a jurisdiction the history, 
)Urpose and extent of which are admirably 
reated in the opinion of Wilmot, C. J. (then 
Ahlmot, J,) in his Opinions and Judgments, 
^t is a jurisdiction however to bo exercised with 
crupulous care, to be exercised only when the 
ase is clear and beyond reasonable doubt, 
)ecauso if it is not a case beyond reasonable 
loubt the Court will and ought to leave the 
Utorney-Goneral to proceed by criminal in- 
ormation. 

He held that there was no reasonable 
loubt whatsoever with regard to the 
3ase. The only doubt with which he 
vas concerned was whether by reason 
)f judicial proceeding having tormi- 
lated the Judge or the Court had lost 
ts power to deal with it on summary 
)rocess. If any libel on the Court ir- 
respective of a specific case to which it 
’elated could be contempt of Court 
)unishable summarily why was it neces- 
sary for the learned Chief Justice to 
ihink of any doubt at all ? The deci- 
sion, in my opinion, cannot be read as 
egalising the exercise of a jurisdiction 
vith regard to contempt of Court of a 
mature for which no precedent whatso- 
3 ver is to bo found and with regard to 
vhich the opiuion of the Judicial Com- 
iiittoe pronounced only ten months be- 
fore was that such proceedings had 
become obsolete. In a note which the 
L’eporter of this case has put in at the 
3nd of the report it has been said : 

The present case (1900) 2 Q. B. 36 (4) is 
reported as showing that in this country the 
3ourt will still, where the circumstances de- 
mand its action, exercise its jurisdiction to 
punish on summary process the contempt of 
scandalising the Court although no contempt 
bas been committed ex facie of the Court or in 
respect of a case pending. 

Neither the decision nor this note 
san, in my judgment, be read as suggest- 
ing that apart from any consideration 
of any cause or proceeding either ex- 
pected to come to or pending in or dis- 


posed of by a Court, summary process 
brevi manu can or should be adopted. 
The case last mentioned was referred to 
soon after in 2 Irish Eep. 82 (26) and 
was treated as an authority for the pro- 
position that scurrilous abuse of a Judge 
with reference to a concluded trial may 
be punishable as the contempt of Court. 
One of the learned Judges in this case 
also observed that the exercise of sum- 
mary jurisdiction in such a case had 
been so rare that it had been regarded 
as obsolete. The point that was con- 
sidered in the case was whether the 
trial of a prosecution for seditious libel 
had ended in a disagreement amongst 
the jury and it was intended, though 
not formally stated, that a new jury 
would be empanelled, the proceedings 
could be tried as pending proceedings 
for the purpose of taking action for 
alleged contempt of Court. The judg- 
ments of Lord O’Brien, L. C., and Gib- 
son, J., contain sufficient materials from 
which it may be fairly inferred that the 
exercise of summary jurisdiction can 
only be justified in a case where a real 
obstruction or tX real tendency to ob- 
struct the ordinary course of justice is 
apprehended. 

The learned Lord Chancellor referred 
to and quoted at lengh Lord Blackburn’s 
judgment in 9 Q B 230 (l6), a case of con- 
tempt in connexion with a pending case. 
He also referred to the case in (1896) 1 
Q B 577 (48), in which the libel was 
not of the Court but of a personawaiting 
trial in a Court and in which some very 
important observations were made which 
go to indicate what is the kind of ob- 
struction or interference which the idea 
of contempt involves. These observa- 
tions are to be found in the judgments 
of Lord Russel of Killowen, C. eT. and of 
Wright, J. 29 All 95 (14) was a case 
in which an advocate of the High Court 
at Allahabad had been dealt with by 
that High Court under Ss. 7 and 8 of its 
Letters Patent and the rule framed 
thereunder for having published an arti- 
cle which was a libel upon the judges 
in their judicial capacity and in refer- 
ence to their conduct in the discharge of 
their public duties. The article itself 
or at least a substantial portion of it 
will be found reported in 23 Times Law 
Reports 180. Their Lordships held that 

48. The Queen v. Payne, (1896) 1 Q B 577=65 
L J Q B 426=44 W R 605=74 L T 351. 
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by the publication of the article not 
only was the advocate guilty of conduct 
which could be dealt with by the High 
Court in the exercise of its disciplinary 
authority, but the publication of the 
article amounted to a contempt of Court. 
It should be noted that a portion of the 
article at least referred to a particular 
Judge in connexion with his conduct in 
the course of the hearing of a case. {l£06) 
1 K B 32 (7) was a case in which the ques- 
tion as regards the power of the King's 
Bench Division to punish by attachment 
contempts of inferior Courts was can- 
vassed. Wills, J., referred to a number 
of decisions explaining the law as to 
contempt, and quoted elaborately from 
the undelivered judgment prepared by 
Wilmot, J., in (1765) Wilmot’s Opinions 
243 (6), and held that the King’s Bench 
Division had such jurisdiction. The 
learned Judge was concerned with mak- 
ing out that the King's Bench Division 
has power to punish by attachment con- 
tempts of inferior Courts. Ho applied 
Wilmot, J.’s words to libel of inferior 
Courts and observed: 

The public mischief is identical and in each 
instance the undoubted possible recourse to in- 
dictment or criminal information is too'dilatory 
and too inconvenient to afford any satisfactory 
remedy. 

In so far as India is concerned, con- 
tempts of inferior Courts except those 
within the limits of the original jurisdic- 
tion of the High Courts wore never trea- 
ted on that footing: see 1914 Cal 69(10). 
And I am not sure that any High Court 
even at the present day would feel justi- 
fied in taking summary proceedings in 
contempt in respect of a general opinion 
expressed by anybody against the com- 
petence or independence of a subordinate 
Court in the mofussil. I have read the 
decision in (1906) 1 K B 32 (7) as care- 
fully as I can, but I cannot read it as 
suggesting that the summary remedy 
should be applied in any classes of cases 
to which it had not been applied before. 
In (1922) 1 Ch 276 (36) the issuing of a 
circular letter containing misleading 
comments on the judgment of a Court was 
not regarded as constituting contempt of 
Court on the ground that the action 
being at an end and the judgment deli- 
vered, there could be no possible inter- 
ference with the course of justice and 
that any such publication must be left 
to be dealt with by the ordinary law of 
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libel. The case in 44 Times L E 301 (5) 
was a case in which Avory, J., was scan- 
dalised for having made certain order on 
the Press in connexion with proceedings 
in Court which he was dealing with. In 
(1928) Ir E 308 (49) ifc has been noted 
that committals for contempt of Court 
by scandalising the Court itself have not 
become obsolete and the dictum to the 
contrary in (1899) A C 549 (3) cannot be 
accepted as accurate having regard to 
the subsequent decisions in (1900) 2 Q B 
36 (4) and 44 T L R 301 (5). The con- 
tempt in this case consisted in libelling 
a Judge for what he did in connexion 
with a trial held by him with the assis- 
tance of a Jury. 

I shall now refer to a few other deci- 
sions which are generally cited in con- 
nexion with contempt of superior Courts 
committed out of Court. These are (1868) 
2 P C 341 (11); 3 Moore P C 361 (12) and 
8 Moore P C 47 (13). These are all 
cases of such libel in connexion with 
some particular acts of the Court as had 
a direct tendency to interfere with or 
obstruct the course of justice. These 
are all the cases, apart from certain deci- 
sions of the Indian Courts, to which I 
shall presently refer, which in my opi- 
nion have got any bearing on the ques- 
tion I am now considering. As regards 
the decisions of the Indian Courts I pro- 
pose only to refer to a few. The point 
now under consideration does not ap- 
pear to have ever arisen or been con- 
sidered. The first case is 8 W R Cr 32 (8) 
in which the accused who were chaprasis 
of the Court attached to a particular 
Judge had received presents from suitors, 
etc. In Be William Tayler (9) the insult 
which had been offered to the Judge was 
in connexion with a trial which had been 
held by him. So also are the facts of the 
case in 1918 Cal 752 (50) which arose 
out of Be William Tayler (9) just cited. 
1914 Cal 69 (10) was a case of an alleged 
contempt of a Mofussil Criminal Court 
said to have been committed by a publi- 
cation in connexion with a case in that 
Court. In 1918 Cal 988 (2) the Chief 
Justice had been scandalised by an 
article which implied that he had con- 
stituted or was about to constitute a 
packed Bench to deal with a particular 

49. Attorney-General of the Irish Free State v. 

O’Kelly, (1928) Ir B 808. 

60. In the matter of Banks and Fenwick, 1918 
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case. 1926 Cal 701 (51) has no rele- 
vancy to the question now under con- 
sideration. In 33 Bom 240 (62) a learned 
Judge had been defamed in connexion 
with his trial and decision in a parti- 
cular case. In 1922 Bom 426 (53) scan- 
dalous attacks had been made upon the 
integrity and impartiality of the High 
Court after it had delivered its judgment 
in a particular case. In 1926 All 623 
(54) the contempt was of an inferior 
Court and it was a case of public insult 
to the Judge and the dignity of the 
Court after the termination of a case. 

The only decision in which the point 
I am at present considering has been de- 
cided against the view that I am taking 
is the case in 1935 All 1 (55). I have 
very carefully read the decision of the 
learned Judges in that case, but with the 
utmost regard for their decision I must 
say that I am unable to agree in the view 
which they have taken. ‘And I may also 
be permitted to say that if the extract 
from the publication as given in the 
report is the only offending passage, 
I should be very reluctant to hold that 
it was any contempt of Court at all. 

If constructive contempt depends, as 
it in my opinion does, upon an inference 
of intention to obstruct the course of 
justice or of a tendency to create such 
obstruction, the presence or absence of a 
cause or proceeding, either expected or 
pending or disposed of, in my judgment 
forms a most important factor to be 
taken into account. It may be argued 
that what difference does it make that 
no particular cause or proceeding is ex- 
pected, when daily and from day to day 
hundreds of cases are coming up for dis- 
posal before the Court, and if the liti- 
gants lose faith in the independence of 
the Court, free flow of justice in those 
cases would be impeded? My answer is 
that the obstruction that is required 
must be a real and not merely an ideal 
one; and I think I have already quoted 
sufficient authority which establishes 
that proposition. While I would strongly 

61. Bason v. Skone, 1926 Cal 701=94 I 0 632= 
63 Cal 401. 
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deprecate any publication which may 
have the tendency to undermine the re- 
putation of the Court or lower it in the 
estimation of the public for whose bene- 
fit it exists, I cannot bring myself to 
hold that contempts of that character 
were ever intended to be dealt with in 
the exercise of the Court’s summary 
jurisdiction. I have heard it suggested 
that if such proceedings can be taken in 
respect of objectionable remarks against 
the conduct of a Court or of a Judge in 
connexion with a case that is over, on 
what principle should a distinction be 
made where objectionable remarks of a 
general nature are made as have been 
made in the present case ? 

In my judgment, there is an essential 
and material difference between the two 
classes of cases. In the former class of 
cases the remarks may have the ten- 
dency to affect the administration of 
justice in other cases to follow, or there 
is the danger of the course of justice be- 
ing diverted or perverted on the risk of 
justice not being permitted to flow the 
ordinary course, elements which must 
be entirely .absent in the latter class of 
cases. When a case has been decided 
that may not be the end of it; the deci- 
sion may be subject to appeal or revision 
or some further proceeding, e. g., in the 
nature of execution, may follow. When 
the matter is final, it may give rise to 
other proceedings or may furnish a pre- 
cedent. Scandalising the Court with 
reference to a decided case may bring 
the decision itself into disrepute by 
means outside the ordinary course of 
justice, and may have the effect of de- 
terring the Court from proceeding on the 
lines on which the Court had proceeded 
in arriving at the decision. By general 
remarks of the character as in the case 
before us, the Court is not prevented in 
any way from following its normal 
course. 

I am not for the moment directly con- 
cerned with the question whether the 
Court has any other effective remedy for 
its protection, but I may point out 
S. 194, Cl. (2) and S. 108, Criminal P. C. 
I do not feel pressed by the considera- 
tion that the Local Government may in 
any particular case withhold the neces- 
sary sanction under the former of the 
two provisions, because I am not pre- 
pared to assume that such a lamentable 
situation can ever arise. If the existing 
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law is not suflScient, legislation may with 
propriety be resorted to. But simply 
because the summary procedure is a 
more convenient remedy, convenient only 
from a point of view of the Court itself, 

I am unable to assent to go beyond the 
well-established lines beyond which 
Courts in England have never gone, and 
create a precedent by departing from the 
dictum of the Judicial Committee in 
(l899) A. C. 649 (3) which, even if it be 
an obiter, is entitled to the highest res- 
pect from all Indian Courts. Decisions 
of the Privy Council, though entitled to 
very great weight everywhere, are not 
binding on King’s Bench Division (see 
(l90l) 2 K. B. 669 (56). It is undispu- 
ted that the authority of the Judicial 
Committee so far as its effect on Indian 
Courts are concerned is far greater than 
that of any other Court in the British- 
Isles. And their Lordships in 1925 P. C. 

272 (57), have observed thus: 

Their Lordships think it desirable to point 
out that it is not open to the Courts in India 
to question any principle enunciated by this 
Board, although they have a right of examining 
the facts of any case before them to see whether 
and how far the principle on which strci-s is 
laid applies to the facts of the particular case. 

I here once again refer to the objec- 
tionable passage but only for the pur. 
pose of concluding the judgment. The 
passage is a highly offensive one. By 
putting his ideas in the form of a posi- 
tive assertion that the Chief Justice and 
the Judges take a peculiar delight in 
hobnobbing with the Executive and 
then stating the result that follows from 
such hobnobbing he has put up before 
his readers a picture of the Court which 
is bound to lower the Court in the 
estimation of the public. This intention 
is not a matter of inference only, for he 
has expressed that intention in the 
words which immediately follow the 
passage. Taking the article as a whole, 
I am prepared to hold that the object 
was that the administration of the High 
Court might improve; but by writing 
the passage in question he has not 
secured that end but the contrary. The 
Court undoubtedly had a glorious past 
and possesses traditions of which it may 
justly boast; and if in the opinion of 
the writer or, as he says, of the public 
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that reputation has suffered, remarks 
such as those contained in the passage 
in question can in no way improve the 
situation and can only make matters 
worse. 

So far as the Rule is concerned, I am 
of opinion, for reasons I have already 
given, that it should be discharged. 

Costello, J. — I entirely agree with 
the views expressed by my lord the Chief 
Justice. 

Sir Tej Bahadur Sapru in his argu- 
ment on behalf of the respondent 
Tushar Kanti Ghosh made the submis- 
sion that the article which appeared in 
the Amrita Bazar Patrika on 23rd March 
last did not refer to any case pending 
before this Court or to any case decided 
by this Court either recently or in the 
past, and that assuming in any view of 
the matter that the article in question 
amounts to contempt of Court, it is at 
the most a technical contempt, and as it 
does not seek to obstruct the cause of 
justice or interfere with any trial, this 
Court has no jurisdiction whatever to 
take proceedings by way of summary 
procedure. The proper procedure should 
be by information under B. 191, Crimi- 
nal i?. c. 

The first question we have to deter- 
mine in this matter whether the article 
referred to in the affidavit of Mr. 
Collet does amount to a contempt 
of Court and at the outset I think it 
should bo emphasised that we act in 
these matters not to defend the dignity 
of the Court but to safeguard the pro- 
per administration of justice and to en- 
sure as far as possible that the con- 
tidence of the public in that administra- 
tion shall not be destroyed or in any 
way diminislied. In that connection 
one should bear in mind the weighty 
words of Wills, J., who delivered the 
judgment of the Court in (1906) 1 K. B. 
32 (7) when he said that the principle 
which is the root of and underlies the 
cases in which persons have been 
punished for attacks upon Courts will 
be found to be not the purpose of pro- 
tecting either the Court as a whole or 
individual Judges of the Court from a 
repetition of them, but of protecting 
the public and especially those who 
either voluntarily or by compulsion are 
subject to its jurisdiction, from the mis- 
chief they will incur if the authority of 
the tribunal be undermined or impaired* 
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Wills, J., cited a part of the undelivered 
judgment of Wilmot, C. J,, in Wilmot’s 
Opinions 243 (6) where he said that : 

“ Attacks upon the Judge excite in the minds 
of the people a general dissatisfaction with all 
judicial determinations and whenever mens* 
allegiance to the laws is so fundamentally 
shaken it is the most dangerous obstruction of 
justice and in my opinion calls out for a more 
rapid and immediate redress than any other ob- 
struction whatsoever, not for the sake of the 
Judges or private individuals but because they 
are the channels by which the King’s justice 
is conveyed to the people. To be impartial and 
to be universally thought so are both absolutely 
necessary for giving justice that free, open and 
unimpaired current which it has for many ages 
found all over this kingdom.” 

These words of Wilmot, C. J., have 
been quoted with approval in innumer- 
able cases throughout that one hundred 
and seventy years which have elapsed 
since they were written and despite 
the doubt as to their applicability to 
the present instance which Sir Tej 
Bahadur sought to establish, they must 
be taken to constitute the appropriate 
criterion and the right canon of inter- 
pretation for use in a matter of the 
kind now before us. Applying the prin- 
ciples enunciated above, I can only come 
to the conclusion that the article is not 
only a contempt but a contempt of a 
very serious nature in that para, 1 of 
the article is directly calculated to in- 
stil in the mind of the people a mistrust 
of and a dissatisfaction with the ad- 
ministration of justice in this Presi- 
dency. It seems clear that the object 
and intention of the attack was to in- 
duce the public at large to bolievo that 
future cases in this Court will be dealt 
with by Judges who are no longer free 
from outside control or influence spe- 
cially in proceedings to which the Exe- 
cutive in some form or other is a party or 
in which the Executive is interested. 
A more scandalous and mischievous as- 
sertion against any Court as such it is 
difiicult to imagine. To call the sort of 
statement published or permitted to be 
published by the respondents in this 
case fair comment or a mere technical 
contempt is to my mind an entire mis- 
use of words and is a contention which 
must be rejected. It is to be observed that 
the question whether a particular pub- 
lication be libellious or contemptuous and 
the construction of that publication is, as 
has been said in many instances, a ques- 
tion for the Court which deals with the 
matter: see per Paterson, J., in 13 Q B 
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613 (58) at p. 628. This brings me to 
the question of the jurisdiction of the 
Court to punish a contempt of this na- 
ture in summary proceedings such as 
the present before the Court itself, be- 
cause in the case I have just referred to, 
13 Q B 613 (58), it had been objected 
that the Court could have no general 
power of commitment for libel published 
out of Court. Paterson, J., in the course 
of that case, said that in (1765) Wilmot’s 
Opinions 243 (6), there was a very lear- 
ned judgment by Chief Justice Wilmot 
in which he satisfactorily showed that a 
Court of record has power to punish by 
commitment for contempt or li^el pub- 
lished while the Court is not sitting. 
Patterson, J., then stated (p. 628) : 

There must be a choice as to the mode of pro* 
ceeding for he (e. g. Wilmot, C. J.), says that the 
punishment may be by indictment or by com- 
mitment for contempt. He treats it throughout 
as a matter for election. 

Paterson, J., then held that; the 
Court had the power i. e. to commit 
and stated “that is clear law.” It has 
been strenuously argued in the proceed- 
ings now before us that as there is no 
question of a contempt in facie curiae or 
in connexion with a pending or recently 
determined cause, this Court, although 
admittedly a Court of Eecord, has no 
power to deal summarily with the offen- 
ders. There are how^ever many" autho- 
rities for the proposition that it is well 
within the competency of a High Court in 
India to deal summarily with a contempt 
consisting of scandalous or scurrilous 
comments made in connexion with a 
matter already adjudicated upon, and in 
this connexion having regard to what 
has already been said by my Lord the 
Chief Justice, I need only mention the 
case in 1922 Bom 426 (53), where 
Martin, J., referred with approval to the 
judgment of Wills, J. (from wdiich I 
have already quoted) and to the undeli- 
vered judgment of Wilmot, C. J. Mar- 
tin, J. also referred to several previous 
cases in the Bombay High Court in 
which a similar point had arisen. I am 
wholly^" at a loss to understand how it 
can be contended that it would be right 
to proceed by way of summary procedure 
in a case where a scandalous attack had 
been made upon a Court by reason of 
something which had happened in the 
past but wrong to proceed in like manner 
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where a scandalous attack is made upon by any Court with the solitary excep- 


the Court which from its very nature 
must have a disturbing and indeed per- 
nicious effect upon the mind of the pub- 
lic in general concerning the purity and 
impartiality of the adjudication of every 
succeeding case coming before the Court 
or at any rate regarding the ever con- 
stant succession of cases in which in 
some shape or form the Executive is a 
party interested. 

In my opinion to endeavour to pro- 
ceed by way of an information in cases 
of contempt by scandalising the whole 
Court would be to attempt something 
which upon a reasonable visualisation of 
its inequitable concomitants and impli- 
cations would appear to be not only 
patently inconvenient and unseemly but 
also practically impossible. Sir Tej 
Bahadur based the whole fabric of his 
argument on the question of jurisdiction 
upon the dictum of Lord Morris in (1899) 
A C 549 (3) which has already been 
commented upon by my Lord and on the 
strength of that one authority the 
learned advocate has invited us to hold 
that the judgment of Wilmot, C. J., has 
long since ceased to be a correct enun. 
ciation of the law. It cannot be doubted 
and indeed it is beyond question that if 
the views expressed by Wilmot, C. J,, 
hold good and apply in this country, 
then it is clearly competent for this 
High Court to proceed by way of sum- 
mary procedure in cases of contempt by 
scandalising the Court and so the whole 
of Sir Tej Bahadur Sapru’s argument 
falls to the ground. The learned advo- 
cate found himself bound to admit to 
the fullest extent that the judgment of 
Wilmot, 0. J., has indeed been quoted 
with approval and his doctrine applied 
in a long series of cases many of which 
are tabulated at p. 30 of Sir John Fox's 
monograph on Contempt of Court to 
which book Sir Tej Bahadur referred as 
lending support to his argument. It is 
to be noted however that Sir John Fox 
at p. 33 of that book affirms that 
by a series of decisions and by citation Wilmoths 
doctrine has become part of the law of England 
though he does raise the question whether there 
is any solid ground for the contention that it 
was the law by immemorial usage in the year 
1765. 

Sir Tej Bahadur was quite unable to 
place before us even one case in which 
Wilraot’s doctrine has been dissented 
from or even adversely commented upon 


tion of a dissenting judgment given by 
an Irish Judge, Fletcher, J., in a case 
which has never been properly reported. 
As I indicated to Sir Tej Bahadur in the 
course of his argument, it seems to me 
to be asking too much of this or any 
other Court to invite it to reject Wil- 
mot’s doctrine on the strength of this 
one dissentient opinion which * stands 
alone in the long catenation of deci- 
sions agreeing with the principles laid 
down in (1765) Wilmot’s Opinions 243 
(6). That the doctrine enunciated by 
Wilmot and the procedure approved of 
by him are still valid and subsisting in 
England is, in my opinion, quite clear 
from the judgments in (1900) 2 Q. B. 
36 (4), (1906) 1 K. B. 32 (7) and 44 
T. L. R. 301 (o) to which reference has 
been made by my Lord the Chief Justice. 

It seems to me therefore with all possi- 
ble respect to Lord Morris that his Lord- 
ship's speech in (l899) A. C. 549 (3) can- 
not be taken as being a correct enuncia- 
tion of the law if indeed it was really 
intended to be such. It may well be, 
the noble and learned Lord was doing 
no more than stating as a matter of fact 
that the proceedings by way of summary 
procedure were obsolete*^ obsolete pos- 
sibly for the reason that with the spread 
of education in England and the growth 
of a widespread healthy public opinion 
and a general respect for the administra- 
tion of justice, occasions for resorting to 
summary procedure in cases of contempt 
by scandalising the Court had been few 
and far between, if not wholly non- 
existent. It happened that the point 
now under discussion came before the 
High Court of the Irish Free State in 
the year 1928 in (1928) Ir. R. 308 (49) 
when a Bench consisting of Sullivan P. 
Meredith and Hanna JJ., held that com- 
mittals for contempt of Court by scanda- 
lising the Court itself have not become 
obsolete and that the dictum to the con- 
trary in (1899) A. C. 549 (3) cannot be 
accepted as accurate having regard to 
the subsequent decisions in (1900) 2 Q. B. 
36 (4) and 44 T. L. R. 301 (5). In (1928) 
Ir. R. 308 (49) a preliminary objection 
had been raised that the Court had no 
jurisdiction to entertain the applica- 
tion made by the Attorney-General that 
an order of attachment should issue 
against the Editor of The Nation news- 
paper. Sullivan, P. in his judgment 
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said that in order to appreciate the 
argument that was addressed to the 
Court on this preliminary point and to 
rule upon it it was necessary to consider 
in the first place the origin and nature 
of the power to commit, and then he 
stated that 

the opinion of Wilmot in (1765) Wilmot's Opi- 
nions 248 (0) regarded as authoritative on this 
question. It is referred to by Palles, C. B. in 
82 Ir. 220 (59), and I quote the judgment of the 
Chief Baron from the report of that case at 
p. 271 — the judgment of the Chief Baron set 
forth in fall the opinion of Wilmot, C. J., 
and then Sullivan, P. quoted in extenso 
the judgment of Lord Blackburn in 
9 Q. B. 230 (16) at p. 332 and proceeded 
thus: 

The power so defined has boon exercised when 
the occasion required by the Courts in England 
and Ireland, not only (1) where some contempt 
has been committed in the face of the Court, or 
(2) where comments calculated to interfere with 
the course of justice have been made on cases 
pending in the Courts, but (3) where scandalous 
matter of the Court itself has been published. 

This proposition was not disputed as 
regards the first and second classes of 
contempt I have mentioned; but the 
opinion of the Privy Council in (1899) 
A. C. 549 (3) was relied on as showing 
that committals for contempt of Court 
by scandalising the Court itself have 
become obsolete. In view of the subse- 
quent decisions in (l900) 2 Q. B. 36 (4) & 
44 T. L. R. 301 (5), I cannot accept the 
dictum in (1899) A. C. 549 (3) as accurate. 
In each of these cases the English Courts 
recognized and exercised the jurisdiction 
to punish on summary process the editor 
of a newspaper for contempt of Court in 
publishing scandalous matter of a Judge 
with reference to his conduct in judicial 
proceedings. Hanna, J., in his judgment 
(at p, 330) touching the question of 
whether procedure by attachment was 
one within the competence of the Court, 
expressed the opinion that it was, and 
that it was not obsolete or in any way 
confined, and said that he could not 
accept the argument that where the con- 
tempt was in facie curiae the cases were 
always dealt with either by the Judge 
himself or by the Court, nor the view 
that contested cases of consequential or 
constructive contempt, that is those 
other than those committed ex facie 
curiae, were always dealt with before a 
jury by indictment. The learned Judge 
then said: 

The position of this power of attachment is 
69. Attorney-General v. Kissane, 32 Ir 220. 
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made clear by the judgment in 32 Ir. 220 (59). 
Each of the three procedures was open for con- 
tempt of Court. The cases show that for many 
years before the hearing of (1899) A. C. 549 (3) the 
practice of proceeding by attachment had not 
been used, so much so that Lord Morris stated 
in that case that it had become obsolete. How- 
ever this may be, it is clear that it has been 
frequently resorted to both in England and 
Ireland in the succeeding years during which 
the press has attained such a widespread in- 
fluence, so that, though it may have been at 
one time dormant, it had at the date of the 
Constitution become a living procedure, with all 
its ancient powers. The latest case is but a few 
weeks age, 44 T L R 301 (5), reported in the 
current Times Law Reports. 

Meredith, J. although differing from 
the other members of the Court on the 
merits of the particular case agreed with 
the President and Hanna, J., on the 
question of the extent of the jurisdiction 
of the Court. In my opinion it cannot 
be gainsaid that the Courts of Record 
have an inherent power of punishing 
and in a summary way any act done or 
writing published calculated to bring 
the Court or a Judge of the Court into . 
contempt or to lower its authority, (i. e.,j 
the class of contempt characterisd by 
Lord Hardwicke in 2 Atk 469 (18) at! 
p. 471 as scandalising a Court or aJudge). 
That is part of the common law of Eng-’ 
land and was so at the time when that 
law was introduced into India in the 
eighteenth contury, and thenceforward 
administered by the Courts in this 
country. Thus it comes about that the 
High (jourts in India have inherited or 
acquired by charter a similar power. 

It is however the fact that there does 
not appear to be any precedent exactly 
on all fours with bhe present proceed- 
ings with the exception of a case to 
which I shall refer in a moment, but 
there are as appears from the judgment 
just delivered by my Lord the Chief 
Justice, and as already indicated by me, 
a number of decisions sufficiently close 
and analogous to the present case to 
warrant the assumption that the powers 
of this Court are wide enough to enable 
it to deal with the respondents herein 
in a summary way. In my opinion this 
is essentially an example of a case 
where it is desirable that action should 
be taken swiftly and summarily owing 
to the obstruction to the administration 
of justice created by the precise nature 
of the allegations contained in the arti- 
cle complained of and its mischievous 
effect in the minds of the public and in 
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particular of all litigants and accused 
persons. Neither Sir Tej Bahadur Sapru 
nor Mr. S. N. Banerjee was able to 
place before us a single example of a 
contempt of Court having been dealt 
with by way of information or by other 
method than brevi manu, but on the 
other hand there is 1936 All 1 (55) 
(which furnishes the exception men- 
tioned above) where it was definitely 
held by the Allahabad High Court that 
the jurisdiction of the Court to punish 
for contempt is not confined to cases 
where the aspersion which is alleged to 
amount to contempt is a reflection upon 
a particular Judge or a particular Bench 
in connexion with the conduct of a par- 
ticular case, but extends to cases where 
a general aspersion is made upon the 
character and capacity of the Court or a 
Judge, independently of any case. The 
cases in 1926 All 623 (54) and (1900) 2 Q B 
D 36 (4) were relied upon. It happened 
that Sir Tej Bahadur Sapru appeared 
also in the Allahabad case as Advocate 
for the respondent and he appears to 
have then put forward the same kind of 
argument as that which he has advanced 
in the present proceedings before us, an 
argument largely founded on the dictum 
of Lord Morris. With regard to this 
the Allahabad Bench said as follows : 

Once it is conceded that to scandalise the 
Court is a contempt then any publication which 
scandalises the Court and lowers its prestige is 
clearly a contempt, even though there is no re- 
cord that similar publications have been held by 
the Courts in the past to constitute contempt. 
As we have already observed, general aspersions 
upon the character and the capacity of the Court 
must be comparatively rare and the absence of 
any report of such cases, in our view, affords no 
support for the contention of learned Counsel 
for the opposite parties. Learned Counsel fur- 
ther contended that the remedy where a Court 
and not a particular Judge has been defamed 
should not be by way of proceedings for contempt 
of Court but by criminal proceedings at the in- 
stance of the Government Advocate under the 
provisions of S. 194, Criminal P. C. We are 
unable to agree with this contention. The fact 
that proceedings may be directed against 
a person who has defamed the Courts gener- 
ally is no reason for holding that he may not 
be proceeded against for contempt of Court. 
Criminal proceedings as well as contempt pro- 
ceedings lie against a person who has committed 
contempt of Court by indulging in illegitimate 
criticism of the conduct of a particular Judge, 
ind we see no reason in principle for holding 
that where a Court generally has been defamed 
proceedings for contempt of Court do not also 
lie against the delinquent. We would further 
observe in this connection that proceedings 
under S. 194, Criminal P. C., are initiated by the 


representative of a Government with the previ- 
ous sanction of the Governor-General in Council 
or the Local Government. It is for the Govern- 
ment to decide whether such proceedings be in- 
stituted or not. If the contention of learned 
Counsel for the opposite parties is sound, then 
the High Court would be powerless to protect 
itself in a case where the grossest allegations 
against the Courts had been made; but where 
the Government refused, it might well be for 
purely political considerations to sanction a 
prosecution. We are clearly of the opinion that 
the inherent power of the Court to punish for 
contempt of Court is a power which is essential 
m the interest of the administration of justice 
and that that power is not restricted in any 
degree by the provisions in the Criminal Pro- 
cedure Code relating to proceedings which may 
be instituted with the sanction of the Govern- 
ment where the Courts or His Majesty’s Judges 
have been defamed. In our opinion the law 
upon this matter is not in doubt. It has been 
clearly enunciated in a number of decisions to 
many of which we were referred by learned 
Counsel for the opposite parties and by the lear- 
ned Government Advocate 

We are therefore clearly of the opinion that 
neither on general principle nor in a recorded 
decision is there any support for the contention 
of the learned Counsel for the opposite parties 
that the Court is not empowered to punish for 
contempt where the alleged contempt consists of 
a general defamation or aspersion of the Court 
and not of a particular Judge in regard to his 
conduct of a particular case. Learned Counsel 
has been unable to cite one single relevant 
authority in support of his argument, nor has 
he been able to suggest any cogent reason for 
differentiating between the cases of a defamation 
of a particular Judge or a particular Bench and 
the defamation of the Court generally. The 
distinction which he has attempted to draw is, 
in our judgment, clearly illogical and unsound. 

I respectfully agree with that state- 
ment and adopt it as representing a cor- 
rect view of the law. The objection 
taken to the jurisdiction of this' Court 
in the present proceedings has therefore 
no substance in it and in my opinion 
must be rejected. With regard to the 
merits of the case I would respectfully 
adopt the language used by Sir Norman 
Macleod, C. J., in 1922 Bom. 62 (60), and 
to say that the article published on 
23rd March was calculated to excite in 
the minds of the people not only the 
impression that persons would not get 
a fair trial at the hands of a Court 
alleged to be under the influence of the 
Executive authorities but also a general 
dissatisfaction with judicial determina- 
tions so that the danger was created 
that the people’s allegiance to the laws 
might be fundamentally shaken and a 
most painful and dangerous obstruction 

60. Emperor v. Bal Krishna, 1922 Bom 52=65 
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to the administration of justice erected. 
The administration of justice within this 
Presidency has been entrusted to us and 
we have the power in execution of the 
trust imposed upon us to provide that 
such dangers when they arise shall be 
removed, and in exercising these powers 
we seek not so much to protect ourselves 
as to protect the people from the evil 
which will result if their faith in the 
authority and justice of our tribunals be 
impaired. 

The respondents in this case have 
made no real attempt to excuse or pal- 
liate their conduct. They have simply 
said in effect “This article is fair com- 
ment and we have done no wrong,” In 
such circumstances I think wo must in- 
flict upon them some punishment which 
will bring home to their minds the fact 
that in our judgment they are entirely 
wrong and also the realisation that 
their action in publishing the article 
was in the highest degree improper and 
deplorable. 

Lort-Williams, J . — There can be no 
reasonable doubt that the publication of 
the words complained of amounts to a 
criminal contempt of this Court, To say 
that 

at the present day the Chief Justice and the 
Judges find a peculiar delight in hobnobbing 
with the Executive, with the result that the 
judiciarry is robbed of its independence which at 
one time attracted the admiration of the whole 
country 

means, and can only mean, that for the 
reasons given, the Judges of this Court 
are no longer independent or impartial. 
No one can deny that ifc is of the utmost 
importance to the administration of 
justice that public confidence in the im- 
partiality of the Judges should not be 
impaired, and nothing is more calculated 
to destroy their authority than a state- 
ment that they are no longer indepen- 
dent. It strikes at the very roots of 
justice. As was said by Lord Eussell of 
Killowen, C. J., in (1900) 2 Q. B. 36 (4), 
at p. 40, any writing published which is 
calculated to bring the Judges into con- 
tempt or to lower their authority is a 
contempt of Court. This is a class of 
contempt which was characterised by 
Lord Hardwicke, L. C., in (1742) 2 
Atkins’ Rep. 469 (18) as that of scanda- 
lising a Court or a Judge. The principle 
cannot be better stated than in the 
words of the opinion of Wilmot, C. J., a 
convenient reference to which is to be 


found in the report of the argument of 
the Attorney-General in 44 T. L. R. 
301 (5), at p. 302, and is as follows: 

The arraignment of the justice of the Judges 
is arraigning the King’s justice: it is an im- 
peachment of his wisdom and goodness in the 
choice of his Judges, and excites in the minds 
of the people a general dissatisfaction with all 
judicial determination and indisposes their 
minds to obey them; and whenever men’s alle- 
giance to the laws is so fundamentally shaken, 
it is the most fatal and most dangerous obstruc- 
tion of justice, and in my opinion calls out for a 
more rapid and immediate redress than any 
other obstruction whatsoever; not for the sake of 
the eTudges as private individuals, but because 
they are the channels by which the King’s jus- 
tice is conveyed to the people. To be impartial, . 
and to be universally thought so, are both abso- 
lutely necessary for giving the justice that free, 
open, and uninterrupted current, which it ha<, 
for many ages, found all over this kingdom, and 
which so eminently distinguishes and exalts it 
above all nations upon the earth. 

The learneil and distinguished advo- 
cate who has appeared on behalf of ac- 
cused 1 has relied very strongly upon 
the statement of Lord Morris in (1899) 
A. C. 549 (3), at p. 561, that though the 
publication of scandalous matter of the 
Court itself was undoubtedly contempt, 
committals for such contempts had 
become obsolete in England, where 
Courts are satisfied to leave to public 
opinion attacks or comments deroga- 
tory or scandalous to them. But that 
it must be considered that in small colo- 
nies, consisting principally of coloured 
populations, the enforcement in proper 
cases of committal for contempt of Court 
for attacks on the Court may be abso- 
lutely necessary to preserve in such a 
community the dignity of and respect 
for the Court. 

Obviously the statement that com- 
mittals for such contempts had become 
obsolete was not intended to be a state- 
ment of the law. The learned Lord had 
correctly stated the law in the im- 
mediately preceding sentences of his 
judgment. The statement had regard 
only to the question of expediency. It 
was limited to England, and qualified 
by reference to the state of public opin- 
ion in that country. The question of 
expediency cannot be made to depend 
upon the size of the community or the 
colour of the population, but upon pub- 
lic standards. If the statement of the 
learned Lord was intended to be a state- 
ment of the law, it went too far. That 
is made evident by the decisions in 
Q900) 2 Q. B. 36 (4) in the following 
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year and in 44 T. L. R. 301 (5). The 
learned advocate felt the difficulty 
raised by these decisions, and sought to 
show that they were instances of the 
other and more common class of con- 
tempt, arising from comments upon 
cases pending in the Courts, wherein a 
summary remedy was necessary in order 
to prevent interference with the due 
course of justice in the trial of those 
particular cases. But neither of those 
decisions was in respect of any pending 
case, and to seek to extend that class of 
contempt so as to cover comments aris- 
ing out of cases already disposed of, 
would be to travel outside the ambit of 
the principle upon which that jurisdic- 
tion is said to be founded. 

An attack upon a Judge who has 
already disposed of a case cannot be 
said to be an interference with the due 
course of justice in that particular case. 
But such an attack is calculated to 
impair his authority when trying cases 
of a similar class, or his authority gene- 
rally. Moreover, in (1900) 2 Q. B. 3G (4), 
the criticism of the Judge was not even 
in respect of the case or the facts of the 
case which had been tried, but in res- 
pect of advice which the Judge had 
given to representatives of the press 
about the way in which they ought to 
frame their reports. That advice had 
no more to do with the trial of the case 
than if the Judge had chosen to advise 
women to leave the Court, or to com- 
plain to those responsible for the Court 
building that the acoustics were so bad 
that he could not hear the witnesses. 
That case therefore was not one of the 
class mentioned by the learned advo- 
cate in which the criticism of the 
Judge relates to his conduct of the trial. 
Similarly in 44 T. L. E. 301 (5) Lord 
Hewart observed at p. 302, that the 
meaning of the words complained of 
was, that a person who held certain 
views could not hope for a fair hearing 
in a Court presided over by the learned 
Judge, not merely that he had acted un- 
fairly in that particular trial. In 
neither of those cases could it be urged 
that summary proceedings were neces- 
sary because the criticism complained of 
was calculated to interfere with or 
obstruct the due course of justice in 
that particular case. Yet in both oases 
summary proceedings were held to be 
the appropriate remedy. In each of 


those oases the criticism was calculated 
to impair the authority of the Judge 
generally, and to destroy public con- 
fidence in his impartiality and integrity 
as a Judge. Surely it cannot be argued 
that it is a different kind of offence, or 
a more serious offence to impair the 
authority of a single Judge than to 
scandalise the whole Bench of Judges of 
which he is a member. 

Nothing can be more serious than to 
publish statements calculated to dimi- 
nish or destroy public confidence in 
Courts of Justice, and no offence calls 
for or deserves more swift or more sum- 
mary punishment. The reason why such 
proceedings are rare nowadays in En- 
gland is that public opinion and more 
especially standards of public decency 
and good conduct in that country for 
many years past have been such as to 
render the exercise of this jurisdiction 
unnecessary. The experience of Courts 
and Judges in India, especially in recent 
years, has not been such as to encourage 
them to allow this jurisdiction to be- 
come obsolete. I agree in finding both 
the accused guilty of contempt. This is 
not the first time that the second ac- 
cused, Tarit Kanti Biswas, has been 
charged with this ofl’ence, and in the 
present instance the ofiences of both tiie 
accused have been gravely aggravated by 
the omission of any expressions of apo- 
logy or regret from their affidavits and 
their unprecedented and unpardonable 
effrontery in making therein further 
charges of bias, partiality and unfairness 
against the Judges to whom has fallen 
the duty of hearing them in their de- 
fence. 

Far moi^e serious however is the fact 
that their learned Advocates stated that 
they had received from the accused defi- 
nite and specific instructions not to offer 
to the Court either apology or regret, 
even in the event of their being found 
guilty of contempt. In my opinion such 
an attitude of open and deliberate defi- 
ance of the law as interpreted and deci- 
ded by His Majesty’s Judges, on the part 
of the Editor and Printer of a respon- 
sible newspaper, calls for such sharp and 
summary punishment of the offenders as 
will be a warning and deterrent to them, 
and to others similarly inclined towards 
such criminal practice, and such as will 
be a sufficient vindication of the integ- 
rity and independence of this Court. 



1935 In re Tushab Kanti 

Jack, J. — In this case the only two 
points raised in defence in which there 
appears to be any substance are: (l) that 
the objectionable passage in the news- 
paper article merely criticizes the High 
Court in its administrative capacity, 
and not in its judicial capacity, and 
therefore cannot be said to constitute 
contempt of Court since it does not in 
any way reflect on the judicial indepen- 
dence of the Court. This construction 
never occurred to me until suggested by 
the learned advocates appearing for the 
accused. A certain colour is however 
lent to it by the reference to adminis- 
tration at the commencement of the 
passage complained of, which runs as 
'follows : 

We are glad to find that in the Bengal Legis- 
lative Council yesterday there was a discussion 
-about the administration of the High Court. 
Every word of Mr. N. K. Basil was true. 

Then comes the statement that 

the Chief Justice and the Judges find a peculiar 
delight in hobnobbing with the Executive with 
the result that the judiciary is robbed of its 
independence which at one time attracted the 
admiration of the whole country. 

It would be far-fetched to construe 
this as merely referring to the adminis- 
trative work of the Court, as distinct 
from its judicial work. No one reading 
it would so limit its application especi- 
-ally in view of the concluding statement, 
for it is difficult to suppose that the ad- 
ministration of the Court (about which 
'the public can have little knowledge), 
‘Can have formerly attracted the admira- 
tion of the whole country. The use of 
the word judiciary also seems to imply 
reference to the Court in its judicial 
^capacity. Had the administration only 
been referred to, surely the reference 
would have been clearly to the lack of 
independence in the administration of 
the Court, not in the judiciary generally. 
There can therefore be no doubt what- 
ever that the writer means what he says, 
i. e., that the High Court judiciary has 
lost its independence through hobnobb- 
ing with the Executive. Had it not 
'been so, surely the editor would have 
apologized in the terms that he was 
sorry that he had expressed himself in 
such language that this construction 
<30uld be put upon it, but no such apo- 
logy has ever been made. The only 
other point of any substance in the argu- 
ment that has been addressed to us is 
that this is a case in which the Court 
ehofuld not have exercised the summary 
1935 C/57 & 58 
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jurisdiction which it admittedly pos- 
sesses as a Court of Eecord. The pro- 
mulgation in a newspaper with a large 
circulation of such a statement is un- 
doubtedly a contempt of Court of the 
very worst kind, for its publication ob- 
viously would tend to cause the public 
to lose their respect and regard for the 
law so administered, and, as stated by 
Wilmot, C. J., 

to be impartial and to be universally thought 
so are both absolutely necessary for the giving 
justice that free, open and uninterrupted cur- 
rent which it had for many ages found all over 
the Kingdom, 
and again 

the arraignment of the justice cf the King’s 
Judges excites in the minds of the people a gene- 
ral dissatisfaction with all judicial determina- 
tions and indispose their minds to obey them. 

He maintains that 

the real offence is the wrong done to the public 
by weakening the authority and influence of a 
tribunal which exists for tboir good alone. 

Tie adds that such conduct is pre- 
eminently a proper subject of summary 
jurisdiction. The same view is expressed 
by Sir Norman Mcleod in 1922 Bom 52 
(60). Wilmot, J’s. undelivered judgment 
in (1765) Wilmot’s Opinions 243 (6) has 
been received with approval in many 
subsequent cases inspite of Master J. C. 
Fox’s Opinion in 24 Law Quarterly Re- 
ports 184, 26(), and the criticism o? 
Fletcher, J., in the Irish case of 3 Moore 
P C 36a (24), in Hachell’s Report. ' Such 
a sweeping attack on the whole adminis- 
tration of justice by the Court is very’ 
different from that fair and reasonable 
criticism which is always allowable ex- 
cept in connexion with a pending case.* 
It is also very different from a case of 
constructive contempt, and a discussion 
of such cases is quite irrelevant. There 
is, no doubt, abundant authority for the 
view that contempt proceedings, involv- 
ing as they do an exceptional interfer- 
ence with the liberty of the subject by 
an exceptional method, should only be 
used in cases where the administration 
of justice would be hampered by thedelay 
involved in proceeding in the ordinary 
course of law. In this connexion the 
cases of (1899) A. C. 549 (3), (1906) 
1 K. B. 32 (7) and (1873) 9 Q. B. 230 
(16) and other cases have been referred 
to, and it has been argued that the sum- 
mary procedure can only be used when 
the contempt has reference to the pro- 
ceedings in a particular case. AllmoBt 
all oases of contempt have refereaoe^ to 
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a particular case» so that it is not sur- 
prising that the only case cited in 
which the summary procedure has been 
adopted, though the contempt is not 
connected with a particular case is the 
case of 1935 All. 1 (65). There are 
however a number of cases in which the 
summary procedure has been adopted 
although the cases with which the con- 
tempt was connected had been disposed 
of before the contempt was com- 
mitted, for example the case of (1900) 2 
Q. B. 36 (4) and in this country 1926 
All. 623 (54) and 1922 Bom. 426 (63). 
In such circumstances the danger of 
justice being hampered by the delay in- 
volved in the ordinary procedure is in no 
way dependent on the fact that the con- 
tempt in question was connected with a 
particular case. 

In the present case the contempt 
complained of would tend to hamper the 
administration of justice in every case 
in which the executive were specially 
interested by diminishing the confidence 
of the parties in the independence of 
the judiciary, e. g., in cases of a politi- 
cal character. The only alternative 
procedure in this country is that under 
S. 194, Criminal P. C. This procedure 
has not, I think, been employed in any 
High Court in cases of this kind of con- 
tempt of the High Court. It depends 
upon the exhibition of information by 
the Advocate-Goneral with the previous 
sanction of the Governor.General in 
Council or the Local Government, and 
would therefore place the maintenance 
of regard for the Court entirely in the 
hands of the Executive. Moreover, in 
the words of Will. J., in (1906) 1 K.B.32 
(7) at p. 41, it is “ too dilatory and too 
inconvenient to afford any satisfactory 
remedy."' There would be much to be 
said for the procedure under S. 194, 
Criminal P. 0., in a case in which there 
could be any doubt as to the meaning of 
the words used, and which had there- 
fore better be left to the decision of a 
jury, but where, as in this case, there is 
no ambiguity in the words used, the 
facts are not disputed, and the accused 
are thoroughly able and willing to de- 
fend themselves in summary procedure, 
there seems to be no reason why the 
Court should not adopt it. I think 
therefore that the Court was entitled in 
this case to take summary proceedings 
against the opposite |)arties and agree in 


finding that they are guilty of the con- 
tempt charged, and liable to be dealt 
with severely inasmuch as they havei 
not attempted even a conditional apo- 
logy for the language used. 

Order . — Tushar Kanti Ghose, you; 
have been adjudged by this Court to be 
guilty of contempt of Court by reason 
of the article that has been complained 
of. That article was capable of great 
public mischief. You, Tushar Kanti 
Ghose, are responsible in law for the 
publication of that article and you have, 
in fact, accepted responsibility for it in 
your affidavit. You have said that yom 
were not there when it was written and 
that it was inserted in your absence, but 
that you take responsibility for it; and 
in this Court you have attempted, as 
far as you could, to justify it; your duty, 
if absent from the newspaper office, is to> 
give such general or particular instruc- 
tions that articles of this nature which 
could be contempt of Court should not 
be published. Apparently no such in- 
structions could have been given and 
you accepted the responsibility for and 
approve of the article. The Judges of 
this Court know their duty; they are* 
doing their duty and they will do their 
duty regardless of the consequences 
without fear or favour. No apology or 
regret has come from you and that 
leaves us only one course, and that is to 
send you to prison The sentence and 
order of this Court is that you be de- 
tained in simple imprisonment for a 
period of three months. 

Tarit Kanti Biswas: you are the Prin- 
ter and Publisher of this newspaper and 
you have a responsibility not to publish 
such articles. You have made a plea of 
lack of knowledge of English. That is 
no excuse. If you cannot perform the 
duties of your office you ought not to 
hold that office. As long as you hold 
that office you must according to law 
perform the duties of that office. In this 
case it is obvious that the duties of your 
office were not performed, or that article 
would not have been published. You 
were before this Court in 1917 in a case 
in which you and others were charged 
with contempt of Court by publishing 
an article upon the then Chief Justice 
reflecting on the impartiality of his con- 
duct or administration of justice in this 
Court. You were on that occasion sub- 
jected to a fine. That ought to have put. 
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you on your guard and taught you a 
lesson for subsequent events. Appa- 
rently it did not. You adopt the same 
attitude as the Editor, and you make the 
same plea. In your case neither apo- 
logy nor excuse has been offered for 
your conduct and the Court has only 
one course which it can take in your 
case and that is to send you to prison. 
The order of this Court is that you be 
detained in simple imprisonment for a 
period of one calendar month. 

Order refusing to grant leave to appeal 
to Privy Council. 

Derbyshire, C. J. — (2nd May 1935). 
This is an application made on behalf 
of Tushar Kanti Ghose and Tarit Kanti 
Biswas who were committed to prison 
on 8bh April last in respect, of a con- 
tempt of this Court. Tushar Kanti 
Ghose was committed to prison for a 
period of three months and Tarit Kanti 
Biswas fora period of one month. The 
committals were in respect of publica- 
tion of a certain matter in the Amrita 
Bazar Patrika on 23rd March 1935. 
Tushar Kanti Ghose was the Editor of 
the Amrita Bazar Patrika and Tarit 
Kanti Biswas was the printer and pub- 
lisher of the same. 

The application is made or purports 
to be made under Cl, 41 of the Letters 
Patent of this Court dated 1865, That 
clause reads as follows: 

And we do further ordain that, from any judg- 
ment, order or sentence of the said High Court 
of Judicature at Fort William in Bengal, made 
in the exercise of original criminal jnrisdication, 
or in any criminal case where any point or 
points of law have been reserved for the opinion 
of the said High Court in man nor hereinbefore 
provided, by any Court which has exercised 
original jurisdiction, it shall be lavvful for the 
persons aggrieved by such judgment, order, or 
sentence to appeal to Us, Our heirs or successors 
in Council, provided the said High Court shall 
declare that the case is a fit one for such appeal 
and under such conditions as the said High 
Court may establish or require, subject always 
to such rules and orders as We may, with the 
advice of Our Privy Council, hercaiter make in 
that behalf. 

Mr. Banerji, who makej this applica- 
tion, asks for a certificate for a declara- 
tion by us that the case is a fit one for 
appeal. He says that the order was 
made in the exercise of the original cri- 
minal jurisdiction of this Court and that 
thereby he or his clients come within 
Cl. 41. In my view proceedings for con- 
tempt of Court do not come within the 
phrase “original criminal jurisdiction of 
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this Court’*. The power of this Court, | 
which is a Court of Record, to punish! 
for contempt is derived as was pointed 
out by Sir Barness Peacock in the 
case of Surendra Nath Barter jee (l) from 
the common law of England tit the 
time when the Supreme Court was con- 
stituted a Court by the Charter. This 
Court of course succeeded to the juris- 
diction exercised by the Supreme Court. 
It may be well to note that the case, 
10 Cal 109 (l), was a case in 
which the writer in a newspaper was 
held by the Judges of this Court to have 
committed contempt of Court by scan- 
dalizing the Court. He was committed 
to prison for a period of two months. 
He did nob make any application under 
Cl. 41 of the Charter as is done in this 
case. He petitioned to the Privy Coun- 
cil to have his case considered and dur- 
ing the course of that matter Sir Barnes 
Peacock who delivered the opinion of 
the Board said: 

Their Lordships are of opinion that a coutetnpt 
of the High Court by a libel such as the pre* 
sent, published out of Court when the Court 
is not sitting, is not included in the words 
‘offences under the IndianPenal Code*, although 
the contempt may include defamation. .Bucli 
an offence is something more than mere defa- 
mation, and is of a different character. It Is an 
offence which by the common law of FiUgland i^ 
punishable by the High Court in a summary 
manner by fine or imprisonment, or both. That 
part of the common law of England was intro- 
duced into the Presidency towns when the late 
Supreme Courts were respectively established 
by the Charters of Justice. The High Courts in 
the Presidencies are Superior Courts of Record, 
and the offence of contempt, and the powers of 
the High Court for punishing it, are the same 
there as in this country, not by virtue of the 
Penal Code for British India and the Code of 
Criminal Procedure, 1882, but by virtue of the 
common law of England : 5 ^Moore’s P. C. C., 
N.S. 466(01) at p 4J7. 

In my view, having regard to the 
words used by Sir Barnes Peacock parti- 
cularly those “such an offence”, i. e.. 
scandalizing a Court “is something more 
than mere defamation and is of a differ- 
ent character” it is clear that proceed- 
ings for contempt of Court — a Court of 
Record, at any rate, this Court — are not 
made or done in the exercise of original 
criminal jurisdiction within the mean- 
ing of Cl. 41. These proceedings for 
contempt of Court are of a peculiar 
nature ; though it may be that in cer- 
tain aspects they are quasi criminal, in 

61. Me Dermott v. The Justices of British 
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Tiy view they ate not. exercised as part 
>f the original criminal jurisdiction of 
ohis Court. Consequently the applica- 
tion must fail. 

But I will consider the matter one 
step further. If it should be contrary 
to my view that proceedings for con- 
tempt of this Court are made or done in 
the exercise of its original criminal juris- 
diction it seems to me that this Court 
would not, even in such a case, having 
regard to the decision of the Privy Coun- 
cil, declare under CL 41 that this case 
is a fit one for appeal to the Privy 
Council. This case is in its essentials 
a similar case to that of Surendra Nath 
Baherjees, In that case Sir Barnes 
Peacock — I am now quoting from p. 132 
of 10 Cal 109 (l) says : 

Their Lordships having decided that the libel 
was a contempt of Court, and that the High 
Court had jurisdiction to commit the peti- 
tioner for a period of two months, the 
case is not a proper one for an appeal to Her 
Majesty. In 8 Moore P. C 47 (62) at p, 5d, 
upon an application for leave to appeal to enable 
the petitioner to get lid of certain fines imposed 
upon him by the Court of Sierra Leons for con- 
tempt of Court, it was said: Tt is the opinion 
Bot only of the members of the Committee who 
'beard' the petition, but also of the other mem- 
bers, who usually ‘attend’ here to whom the 
petition has been submitted, and we have had 
*lhe benefit of their judgment as well as our own 
that we cannot interfere with such a subject. 
In this country every Court of Record is the sole 
and exclusive judge of what amounts to a con- 
tempt of Court.’ ihat case was peferred to as an 
authority by the Judicial Committee in the case 
of 5 Moore P C N S 4GG (61). In the latter case an 
application was made ex parte for leave to appeal 
from an order of Jhe Supreme Court of Civil 
Justice in British Guiana, by which the peti- 
tioner was, for a contempt of Court in publish- 
ing cej-tain libels commenting on the adminib- 
t ration of justice, and upon one of the Judges 
of the Court, committed to jail for a period of 
six months or unto further orders : see S. C., 
p. 490,;and 4 Moore’s P. C. C,, N. S. 110 (63), at 
p. 120. Leave to appeal was granted, without 
prejudice to the que.stion of the competency of 
Her Majesty in Council to entertain an appeal 
from an order of a Court of Record inflicting 
punishment by fine or imprisonment for a con- 
topipt of Court, which question was to be open 
to argument on the bearing of the appeal. The 
case fcame on for argument, and it was conten- 
ded by the Solicitor-General, that the leave to 
appeal ought not to have been granted, as a 
Court of Record is the sole judge of what con- 
Ftitutds a contempt. He stated however that he 
‘was prepared to support the order upon the 
merits, but he was not called upon to do so. In 
delivering the opinion of the Judicial Committee 

62, Rainy v. The Justices of Sierra Leons, (1872) 
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Lord Chelmsford, after stating that the leave 
to appeal was conditionally granted, said the 
respondents might have come in to discharge 
the order upon the very ground which had been 
taken, namely that there could be no appeal 
against an order of aOourt of Record committing 
a person for contempt, and that, in order to 
support the propriety of the leave to appeal, the 
appellant must show either that the Court was 
not a Court of Record, or that, if it was a Court 
of Record, yet that there was something in the 
order committing the appellant which rendered 
it improper, and therefore the subject of appeal. 
Then after deciding that the Court of Sierra 
Leone was a Court of Record, his Lordships savs 
(408): ^ 

‘ Not a single case is to be found, where there 
has been a committal by one of the Colonial 
Courts for contempt, whore it appeared clearly 
upon the face of the order that the party had 
committed a contempt, that he had been duly 
summoned, and that the punishment awarded 
for the contempt was an appropriate one, in 
which this Committee has ever entertained an 
appeal against an order of this description.’ 
Again, after referring to the authorities and 
amongst others to 8 Moore P. G. 47 (62), his 
Lordship conTuded by saying: ‘Under these 
circumstances their Lordships entertain no 
doubt whatever as to the propriety of deciding 
that ill this case the leave to appeal ought not 
to have been granted; that the Supreme Court 
of Justice was a Court of Record; and that as a 
Court of Record, it had power to commit for the 
particular contempt. As their Lordships do not 
enter into the merits of the case, they will say 
nothing as to the character of the libel upon 
which the Court thought it proper to commit 
the publisher for contempt.’ Acting upon these 
authorities, and holding that the High Court 
had jurisdiction to commit the publisher of the 
libel in question for contempt, their Lordships 
will say nothing as to the character of the libel, 
or as to the extent of the punishment awarded. 
They will humbly advise Her Majesty to dismiss 
the petition. 

Mr. Bauerjee had made his applica- 
tion on the ground that this Court has 
no jurisdiction to commit the two appli- 
cants for contempt. That it has such 
jurisdiction is clearly laid down by their 
Liordships of the Privy Council in the 
case of Surendra Nath Bauerjee (l). Mr. 
Banerjee has advanced a further argu- 
ment which is based upon some words of 
Lord Morris in the case of (1899) A C 
549 (3). The head-note is: 

Contempt of Court may be committed by pub- 
lication of scandalous matter respecting the Court 
after adjudication as well as pending a case 
before it. In England committals for such con- 
tempts have bacome obsolote;in small colonies con- 
sisting principally of coloured populations they 
may still be necessary in proper cases: But held, 
that where tho appellant was neither printer nor 
publisher nor writer of such scandalous matter, 
but had innocently lent the paper containing it 
to a friend without knowledge of its contents, he 
was neither constructively nor necessarily guilty 
of contempt of Court. 
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In tbatr' case Lord Morris at p. 561 these circumstances it seems to me. that 


says with reference to summary pro- 
cedure for contempt : 

It is a summary process, and should be used 
only from a sense of duty and under the pres- 
sure of public necessity, for there can be no 
landmarks pointing out the boundaries in all 
cases. Committals for contempt of Court by 
scandalising the Court itself have become ob- 
solete in this country. 

Then he goes on to say : 

Courts are satisfied to leave to public opinion 
attacks or comments derogatory or scandalous 
to them. But it must be considered that in 
small colonies, consisting principally of coloured 
populations, the enforcement in proper cases of 
committal for contempt of Court for attacks on 
the Court may be absolutely necessary to pre- 
serve in such a community the dignity of and 
respect for the Court. 

Lord Morris then goes on to consider 
the question whether there was con- 
tempt of Court in a man in lending a 
newspaper which contained scandalous 
matteis, and he decides that it was not. 

Now, Mr. Banerjeesays that the words 
'committals for contempt of Court by 
scandalising the Court itself have be- 
come obsolete” indicate that there is no 
longer jurisdiction in this Court to exer- 
cise this summary procedure. That 
argument of course was raised when 
these applicants were before the Court 
and was dealt with in the judgment 
which was then delivered. But with 
deference to the argument of Mr. Baner- 
jee I would like to point out that that 
statement “committals for contempt of 
Court by scandalising the Court itself 
have become obsolete in this country” 
is a statement of fact relating to Eng- 
land and Wales. It .is a statement of 
fact which is proved to be incorrect 
because in the following year there was 
the case of (1900) 2 Q B 36 (4) in which 
the Courts in England punished the 
writer of a certain matter in a news- 
paper which scandalised a Judge. Again 
in 1928 the Courts in England punished 
the editor of the New Statesman in 
respect of some matter which was con- 
sidered to be scandalising a Judge of the 
High Court in England. So as a state- 
ment of fact that is incorrect. Again in 
this country in 1917 there was the case, 
1918 Cal 988 (2), in which an attack 
was made in the newspaper upon the 
conduct of the Chief Justice of this 
Court. There the delinquent, who hap- 
pened to be one of the applicants in this 
case, was punished by this Court for a 
contempt that he had committed. Under 


the argument which Mr. Baneriee has 
endeavoured to build on those lines' from 
the judgment of Lord Morris in, (18&9) 
A C 549 v3) fails. In my opinion* having 
regard to the decision of their Lordships 
of the Privy Council in the case of 
Surendra Nath Barter jee{l) it would not 
be open to thisCourt to declare that this 
case is a fit case for appeal to His 
Majesty in Council, if, indeed, such leave 
could be given at all in such a<case as 
this under Cl. 41, Letters Patent,.of this 
Court of 1865. In my opinion, .this ap- 
plication must be dismissed. 

Costello, J. — I entirely agree with 
the views expressed by my Lord the 
Chief Justice. In my opinion the order 
or sentence made by this Court on 8th 
April last was not an order or sentence 
made in the exercise of its original cri- 
minal jurisdiction. Therefore, this mat- 
ter is not one which falls within the 
purview of the provisions of Cl. 41, 
Letters Patent, of this Court dated 1865. 
The proceedings for contempt of Court 
of summary nature are proceedings de-: 
rived from the Common Law of Eng- 
land. There is inherent right to take 
such proceedings in this Court by virtue' 
of its position as a Superior Court of Re- 
cord. Moreover, the power of this Court 
to exercise jurisdiction of a summary 
character in a case of contempt was con-i 
ferred or affirmed by the Charter under 
which the Supreme Court was originally 
established : which power this Courl; 
has inherited. The power to punish for’ 
a contempt of Court is a power sui.gen-* 
eris. In my opinion it is not a power 
which is or can be exercised under the! 
ordinary criminal jurisdiction of the 
Court. 

The judgment of Sir Barnes PaacockI 
in 10 Cal 109 (l) in my view puts thisj 
matter beyond all question whaceVer and 
indicates that when this Court as a‘ 
Court of Record thinks it fit to exercise; 
summary jurisdiction and under that 
jurisdiction punishes for a contempt of' 
Court it is not open to the person con- 
cerned to ask this Court for leave to ap 
peal to His Majesty in Council. Withj 
regard to the observation of Lord Morrisi 
in (1899) A C 549 (3), as I pointed out 
in the judgment which I gave when this 
matter was before the Court on 8th 
April last, that observation is clearly not 
only in the nature of an obiter dictum 
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but a statement which could only have 
been intended to express the opinion of 
the learned Judge with regard to the 
state of fact existing in England at the 
time the observation was made. But 
whether one takes that observation as a 
statement of fact or even as an expres- 
sion of opinion with regard to the state 
of the law it is obvious from the subse- 
quent events from the proceedings and 
decisions in cases which have occurred 
since the time of Lord Morris that that 
observation even as a statement with 
regard to the law was not accurate. In 
any event, as the Chief Justice has al- 
ready pointed out, Lord Morris was 
speaking solely as regards the state of 
things in England. That proposition 
has no reference whatever either to the 
state of fact or to the state of law exist- 
ing in India. 

In my opinion it is abundantly clear 
from the judgment in Surendra Nath 
Banerjis case (l) that summary proceed- 
ings ior a contempt of Court is not only 
competent but the decision, that is to 
say, judgment, order and sentence given 
in such proceedings must be taken to be 
final and not open to appeal. I think this 
applic?*tion for leave must be refused. 

V.v. Editor k Printer sentenced; 

Leave to appeal to P. C, refused, 
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Mitter, J. 

Jogendra Chandra Das — Defendant 3 
— PetHioner. 

V. 

Bircndra Lai Das Chowdliury and 
others— Oipposite Parties, 

Civ]] Rule No. 1166 of 1934, Decided 
on 2Ist January 1935, from decree of 
Munsif, Fourth Court, Habiganj (Sylhet), 
D/. 27th July 1934. 

(a) Criminai P. C. (1908), S. 147 (2) — 
Mandatory orders for removal of fence can- 
not be passed under S 147 (2). 

No Ji-.indatory order for removal of the fence 
can be parsed under S. 147 (2) : 1925 Cal 991 
and 1934 Cal 556, Ref [P 455 C 1] 

(b) Specific Relief Act (1877), S. 9~‘Olher- 
wise than in due course of law’ is not synony- 
irous with ‘illegally*. 

The words ‘otherwise than in tine course of 
law’ are not synonymous with the word ‘ille- 
gally.* The phras 3 meiin> 'otherwise than in the 
regular^ normal process nnd effect of the law 
operating on a matter which has been laid before 
a Court, civil or criminal, for adjudication.’ 

[P 455 C 1] 

(c) Specific Relief Act (1877), S. 9 — Pro- 
ceedings under S. 147, Criminal P. C. in 
respect of path-way started by defendants — 


V. Bibbsdba Lal (Mitter, J.) 1935 

Pending that, plaintiff putting up fence — 
Defendant removing fence after obtaining 
order in their favour— Suit by plaintiff under 
S. 9 held was not entertainable as there 
was no dispossession within meaning of S. 9. 

The defendants started proceedings under 
S. 147, Criminal P. 0., their case being that they 
had a right of way over the lands in suit and 
the plaintiffs were attempting to obstruct the 
pathway. At the date when this proceeding 
was started there were no obstructions but dur- 
ing the pendency of the proceedings the plain- 
tiffs fenced the land. The proceedings under 
S. 147, Criminal P. C., terminated in favour of 
the defendants. The defendants removed the 
fencing and began to exercise their right of way 
and the suit under S. 9, Specific Relief Act, was 
filed by the plaintiff. 

Held : that the plaintiffs* suit under S. 9, 
Specific Relief Act, was not entertainable. The 
act of the defendants in passing over the lands 
did not amount to dispossession within the 
meaning of S. 9 of the Act. The plaintiffs had 
not been turned out and they could use the land 
in any benelicial way they like provided they 
did not interfere with the reasonable use of the 
same bv the defendants as a pathway. 

[P 456 C 2] 

Atul Chandra Gupta and Priyanath 
Dutt — for Petitioner. 

Bijan Kumar Muhherjee, Chandra 
Sekhar Sen, Nripendra Chandra Das, 
Nikunja Behary Boy and Bohini Benode 
Bakhit — for Opposite Parties. 

Order — rpj^jg been obtained 

by a defendant, (defendant 3) in a suit 
instituted under S. 9, Specific Relief 
Act. The points for consideration are 
(l) Whether the plaintiffs have at all 
been dispossessed, and (2) if dispossessed 
whether the dispossession was otherwise 
than in due course of law. The subject- 
matter of the suit is a narrow and long 
strip of land. It was with other lands, 
the subject-matter of a suit for parti- 
tion between the plaintiffs and defen- 
dant 1 and others. Defendant 3 was 
not made a party in the partition suit. 
The partition suit ended in a decree 
some time in the year 1931. The plot 
in suit was given to the plaintiffs. On 
9th April 1932 the plaintiffs took posses- 
sion in execution of the decree for parti- 
tion. 

The defendants started proceedings 
under S. 147, Criminal P. 0., on 3rd 
February 1932, their case being that 
they ha:l a right of way over the lands 
in suit and the plaintiffs were attempt- 
ing to obstruct the pathway. At the 
date when this proceeding was started 
there were no obstructions but during the 
pendency of the proceedings the plain- 
tiffs fenced the lands. This was on 
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•0th April 1932. The proceedings under 
S. 147, Criminal P. C,, terminated in 
favour of the defendants. The order 
was in terms of S. 147 (2), that is, the 
plaintitfs were prohibited from inter- 
fering with exercise of the right of the 
defendants to use the land as a pathway. 
No mandatory order for removal of the 
fence was passed, as it could not bo pas- 
*sed under that section: 1925 Cal. 991 (l) 
and 1934 Oal. 556 (2). On 7th December 
1932 the defendants removed the fencing 
and began to exercise their right of way. 
‘On 9th January 1933 the suit under S. 9, 
Specific Belief Act, was filed. 

Dr. Mukherjee, who appears for the 
opposite parties, seeks to support the 
order by stating that any substantial in- 
terference with enjoyment of immovable 
property amounts to dispossession with- 
in the meaning of S. 9, Specific Belief Act 
and when the defendants took the law in 
their own hands and demolished the fen- 
cing the dispossession is one “otherwise 
tlian in due course of law.*’ He contends 
that the words “otherwise than in due 
course of law” are not synonymous with 
the word “illegally” and there he is 
right. The phrase means : “In the 
regular, normal process and effect of the 
law operating on a matter which has 
been laid before a Court, civil or cri- 
iminal, for adjudication.** 

It would ordinarily exclude self-help. 
But the question in this case is whether 
the defendants who had removed the 
fencing, put up during the pendency of 
the proceedings under S. 147, after an 
order had been passed in their favour in 
terms of S. 147 (2), had acted otherwise 
tlian in due course of law. Assuming 
that the act of passing over the lands is 
dispossession, I think that the acts done 
by tlie defendants are acts done “in due 
course of law.” There has been an ad- 
judication by the criminal Court in their 
favour. If the fencing fell down and the 
defendants passed over the lands no 
new fencing could have been put up by 
the plaintiffs till they had obtained an 
adjudication in their favour in a regular 
suit. If the defendants climbed over 
the fencing and passed over the lands, 
they could not be obstructed. Any 

1. Ilari Mati Dassi v. Ilari Dassi Dassi, 1925 Cal 
991=88 1 C 1041=20 Or L J 1265. 

5 Tiirini Mohan De v. Dwarka Nath Banikya, 
*1934 Cal 656=1934 Or 0 789=150 I 0 600=35 
wCr L J 1093. 


attempt to obstruct them would have 
been punishable under 8. 188, I. P. 0. 
There is therefore an effective sanction 
provided for in favour of the defendants. 
The case before me is governed by the 
principles formulated in the case 7 C. L. 
J 547 (3) which case is indistinguish- 
able, though the matter under consi- 
deration there was a proceeding nob 
under S. 147 but under S. 145, Criminal 
P. C. 

In that case tlie proceeding under 
S. 145 was started before sub-S. 6, 
S. 145, Criminal P. C., was amended by 
giving the Court power to restore pos- 
session when a party affected by the 
order had taken possession within two 
months of the date of the initiation of 
the proceedings. The plaintiff in the 
suit under S. 9, Specific Bslief Act, was 
in possession from the 3rd to 26bh Octo- 
ber 1906 when he was dispossessed by 
the defendant. On a date between 3rd 
and lObh November 1906 the order 
under S. 145 (l). Criminal P. C., was 
made. On 2nd February 1907 the 
Magistrate racorded the final order in 
favour of the defendant. The detendanfc 
entered into actual possession on 13th 
February 1907. There was an attach, 
inent under S. 145 (4) but Stephen, J., 
assuming that the plaintiff was in pos- 
session up to 13th February 1907, held 
that the act of the defendants taking pos- 
session on 13th February 1907 was an 
act done in due course of law, although 
there was no order of the Magistrate 
directing possession to be delivered to 
the defendant and no order for restora- 
tion to possession could be made by himj 
on the law as it then stood. I accor-i 
dingly hold that the plaintiffs suit under! 
S. 9, Specific Belief Act, was not enter-! 
tainable. I do further hold that the| 
act of the defendants in passing over the| 
lands does not amount bo dispossession! 
within the meaning of S. 9, Specific! 
Belief Act. The plaintiffs have not been* 
turned out and they can use the land ini 
any beneficial way they like providedi 
they do not interfere with the reasona-j 
ble use of the same by the defendants asj 
a pathway. The plaintiffs have miscon- 
ceived their remedy and if they have 
felt aggrieved by the order passed by the 
Magistrate under S. 147 (2), Criminal 
P. C., their relief lies in instituting a re- 

3, Leo Moore v. Monoranjan Ouha, (1908) 7 

0 L J 647=12 G W N 696. 
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gular suit. The rule is accordingly made minence the extraordinary anomaly and 


absolute. Costs one gold mohur. 

K.s. Buie made absolute. 
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Costello, J. 

Beryl Gertrude Sadler 

V. 

Harry Beginald Sadler 

In the matter of application in Matri- 
monial Suit No. 29 of 1933, Decided 
on 13th July 1934. 

Indian and Colonial Divorce (Jurisdiction) 
Act (1926), S. 1 (4), Rules under, R. 9 — Per- 
son charged with adultery — Application for 
leave to intervene should be made by sum- 
mons supported by affidavit — Divorce. 

An application for leave to intervene under 
the provisions of R. 9 by a person charged with 
adultery should be made by summons supported 
by an affidavit but returnable before a Judge in 
Chambeis and when the order is made giving 
leave, it should contain or be accompanied with 
such directions as to appearance and procedure 
as the Court may think fit in the circumstances 
of cafe. [P 457 C 2] 

B. G. Banerjee — for Applicant. 

F. S. B. Surita — for Mrs. Sadler. 

Order . — This is an application by Enid 
Peychers, a married woman, for leave to 
intervene in a suit for dissolution of 
marriage brought by Beryl Gertrude 
Sadler against her husband Harry Eegi- 
nald Sadler, the suit being based upon 
an allegation that on diverse and repea- 
ted occasions between October 1930 and 
September 1931 and indeed between 
that date and the month of June 1932 
the respondent Harry Reginald Sadler 
committed adultery with the present 
applicant. 

It appears that so far as the respon- 
dent is concerned, the suit is undefended, 
he neither having entered appearance 
nor made any answer to the petitioner's 
allegations against him. The suit as an 
undefended suit appeared on the list be- 
fore Buckland, J., on 3rd July, but upon 
the case being called on, counsel for the 
petitioner drew the attention of the 
Court to the fact that by some inadver- 
tence, if not negligence, the woman with 
whom adultery was charged, that is to 
say, the present applicant, had never 
been served with a certified copy of the 
pleadings containing the charges or with 
a notice that she was entitled to apply 
for leave to intervene in the cause as re- 
quired by the provisions of R. 9 of the 
rules made under S. 1 (4), Indian and 
Colonial Divorce (Jurisdiction) Act, 1926. 
This matter once more brings into pro- 


the glaring injustice which still exists as- 
between the position of women charged 
with adultery where the suit is brought 
under the Indian and Colonial Divorce 
Jurisdiction Act and that of a woman- 
charged with adultery in a suit brought 
under the provisions of the Indian. 
Divorce Act of 1869. I have on a num- 
ber of occasions pointed out that owing 
to what I consider the very unfortunato 
decision in the case of 30 Cal. 489 (l), in 
a wife’s suit for divorce against her hus- 
band brought under the Indian Divorce- 
Act of 1869, the Court has no power to 
allow the alleged adulteress to inter- 
vene, whereas in the case of a suit 
brought by a wife against her husband 
under the Indian and Colonial Divorce 
(Jurisdiction) Act, 1926, the alleged 
adulteress can intervene by reason of 
the provisions of R. 9 made under S. 1 (4) 
of that Act. 

The startling and gross injustice of the 
position is at once apparent when it is 
observed that the right of a woman 
charged with adultery to intervene in a 
wife’s suit for dissolution of marriage 
and to defend her honour by denying 
and rebutting the charges made against 
her depends not in any way upon her 
own nationality or her individual rights 
or personal status but entirely upon the 
nature of the domicile of the wife peti- 
tioner which, in effect, means the domi- 
cile of the husband respondent. There- 
fore the position is this: that if it sc- 
happens that Mrs. A brings a suit for 
dissolution of marriage against Mr. A 
and chooses to charge Mrs. or Miss B 
with having committed adultery svith- 
Mr. A, B cannot intervene in the suit 
but must remain outside powerless and* 
helpless whatever foul allegations may 
be made against her, unless it happens- 
to be the case that Mr. A is not domi- 
ciled in India but in England or Scot- 
land. 

Apart from the injustice inflicted on- 
the woman charged with adultery, it is 
obvious that the situation might open 
the way to very grave abuses, because a 
woman who is desirous of getting rid of 
husband might deliberately implicate- 
any particular woman, knowing that 
that woman would not be in a position.^ 
in law to come to Court to repudiate 
and falsi fy the charges made. The in- 
1. Ramsay v. Boyle, (1903) 30 Oal 489. 
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justice of the present state of the law is 
intensified a thousandfold, in cases 
where as in the present instance the 
husband respondent does not choose 
to defend the suit brought against 
him by his wife. In such cases the 
woman charged with having committed 
adultery with the husband respondent 
is obviously left defenceless and with- 
out any sort of protection. In this parti- 
cular case, if it had not fortuitously hap- 
pened that the respondent Harry Regi- 
nald Sadler is said to be domiciled in 
England and not in India, the present 
applicant would have had no opportu- 
nity whatever of coming to Court to 
deny i the charges which Mrs. Sadler 
has made against her. 

The Court has called the attention of 
Government to this point on previous 
occasions, and it has been pointed out 
that this is undeniably a state of 
affairs which requires the intervention of 
the legislature at the earliest possible 
moment with a view to remedying the 
injustice which I have described. It is 
fortunate for the present applicant 
Enid Peychers that if it was to be her 
lot to be charged with adultery at all, 
she is charged with having committed 
adultery with a man who is non-domi- 
ciled as regards this country, a fact 
which made it necessary for his wife to 
launch her petition under the Indian 
and Colonial Divorce Jurisdiction Act, 
1926. Whether it was due .to sheer 
inadvertence on the part of the peti- 
tioner’s solicitors or whether it is possi- 
ble to ascribe an even more blame- 
worthy reason for the omission to give 
notice to the alleged adulteress, the 
fact remains that the institution of the 
wife’s suit for dissolution of marriage did 
not either formally or informally bring 
to the attention of Enid Peychers the 
fact that serious charges of adultery 
were being made against her and she 
had no sort of intimation of that fact 
until at any rate the morning of the 
very day on which this suit appeared 
in the list for hearing. I am quite 
satisfied that but for the fortunate cir- 
cumstance that this lady happened to 
notice in the newspapers that this case 
was down for hearing on the 3rd July, 
a decree might have been made in her 
absence and without her having any 
knowledge of the proceedings and she 
would have been deprived of any opportu- 


nity whatever of endeavouring to estab- 
lish her innocence with regard to the 
charges brought against her. By the 
provisions of R. 9 she has the right to 
intervene on applying to the Court 
within the time specified in a notice 
served upon her, and I am told that 
after the omission to serve such a notice 
had been brought to the attention of 
Buckland, J., the case was adjourned 
by him in order that a proper notice 
might be duly served. A notice wae 
subsequently served and she now comes 
before the Court, asking that she may 
be allowed to intervene in the cause. 

Mr. Surita on behalf of the wife peti- 
tioner has very properly taken no objec- 
tion whatever to her being allowed to 
come into the suit and defend herself. 
The only point he has raised is as to 
the proper procedure to be followed in 
a matter of this kind. There appears 
to be no provision in tho Rules of this 
Court corresponding to R. 18 of the Eng- 
lish Rules. By that Rule, an application 
for leave to intervene in any matri- 
monial cause has been made by sum- 
mons to the parties supported by 
affidavit. In England, the application 
is ordinarily made to tbe Registrar and 
upon the return of tbe summons, leave 
may be given with such directions as 
to appearance and procedure as the Re- 
gistrar shall think fit. I hold that in 
this Court an application for leave to 
intervene under the provisions of R. 9‘ 
should also be made by summons sup 
ported by an affidavit but returnable, 
before the Judge in Chambers and that 
when the order is made giving leave, it 
should contain or be accompanied with 
such directions as to appearance and 
procedure as the Court may think fit 
in the circumstances of the case. In 
the present instance, I give the appli- 
cant Enid Peychers leave to intervene 
in the cause — Beryl Gertrude Sadler v. 
Harry Reginald Sadler, and direct that 
she do file her answer to the petition 
within ten days. The cause title will 
be amended and the suit will be titled 
Sadler v. Sadler and Peychers. The 
petitioner is represented before me by 
Surita, but the husband respondent is 
not ''•represented because his where- 
abouts are not known, or, at any rate^ 
there is difficulty in discovering exactly 
where he is at the present time and so 
it was not possible to give him notico 
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that this application would be made 
•today. 5ut so that everything may 
*b 0 completely in order I direct that 
notice of the order, which I am now 
making, be served upon him by the peti- 
tioner at his last known address by 
sending a registered letter with an 
intimation that if he desires to raise 
any objection to the order which has 
been made, he must do so within six 
weeks from the receipt of that letter. 
]\Ir. Bonnerjee’s client is to have her 
costs in any event. Certified for coun- 
sel. 

K.S. Order accordingly. 
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Nasim Ali, J. 

Dinanath Chandra and others — De- 
Pendants— Appellants. 

V. 

Sudhanyamoni Dasi and others — Ees- 
pondents. 

Appeals Nos. 508, 509, 511 to 515 and 
517 to 519 of 1932, Decided on 19th 
November 1934, from appellate decrees 
of Sub- Judge, First Court, Midnapur, 
D - 31st July 1931. 

(a) Records of Rights— Entry in Record of 
Rights showing tenants as tenure-holders 
— Onus of rebutting presumption is on te- 
nants. 

Where the Record of Rights showed that the 
tenants were only tenant-holders but the te- 
nants contended that they were raiyats; 

Held: that the onus was on them to rebut 
the presumption and that the present possession 
through bhagidars was not inconsistent with 
‘their status being that of tenure-holder. 

[P 450 C 2 ;P 460 C 1] 

fb) Bengal Tenancy Act (1885), S. 7 — Suit 
for enhancement — Appeal by tenant— No ap- 
peal or cross-objection filed by landlord 
against lower Court's order - Appellate 
Court cannot further enhance rent — Civil 
P. C. (1908), 0.41, R. 33. 

Where from a decree passed in a suit for en- 
hancement, the tenants file an appeal but the 
landlord has not filed any independent appeal 
or even cross-objection, the appellate Court has 
no jurisdiction to grant further enhancement 
in favour of the landlord: 1914 Cal 722; 1916 
Cal 250 and 261, Bel on; 1916 P C 182, Hist. 

[P 460 0 1] 

‘Gopendra Nath Das — for Appellants. 

A, N. Bose and Saroj Kumar Maity — 
for Eespondents. 

Judgment. — These ten appeals arise 
out of as many suits for enhancement of 
rent under S. 7, Bengal Tenancy Act. 
The plaintiff, that is the landlord, 
brought these suits against the tenant 
'defendants on the allegation that their 
lent was liable to be enhanced in view 


of the provisions of S. 7, Bengal Te- 
nancy Act. In the finally published 
Eeoord of Eights the tenant defendants’ 
status was recorded as that of tenure- 
holders. The defendants however in 
their defence took the plea that they 
were not tenure-holders but were raiyats 
and consequently the provisions of S. 7, 
Bengal Tenancy Act, were not applica- 
ble. The defendants also stated that 
the amount of enhancement claimed was 
exessive and unfair. 

The Courts below have concurrently 
rejected the defence of the tenants 
to the effect that they were raiyats. As 
regards the amount of enhancement, the 
trial Court on a consideration of the 
evidence in each individual case allowed 
to the landlord only 25 per cent of the 
nett profit in one case and 50 per cent 
the nett profit in the other cases. Appeals 
were thereafter taken by the tenants 
to the lower appellate Court. No cross- 
objections challenging the amount of 
enhancement granted by the trial Court 
were however filed by the landlord. The 
learned Judge in appeal however varied 
the decrees of the trial Court by allow- 
ing 60 per cent of the nett profit to the 
landlord. The present appeals are there- 
fore by the tenant defendants. 

The first point urged in support of the 
appeals by the learned advocate for the 
tenant defendants is that the finding of 
the Courts below on the question of 
status is vitiated by error of law. In- 
asmuch as the learned Judge based his 
finding on certain circumstances and 
facts which are not relevant evi lence at 
all. It is argued by the learned advo- 
cate that the learned Judge should not 
have taken into consideration the fact 
that the tenants belonged to Bhadra- 
loke class. It is further argued that 
the learned Judge fell into an error in 
thinking that khas possession of the 
land by the tenants now is not material 
evidence for the purpose of finding out 
the original purpose for which the te- 
nancies were created. These conten- 
tions have no substance. The Eecordj 
of Eights clearly shows these tenants 
to be tenure holders. The onus was 
upon them to rebut this presumption, 
in order to rebut the presumption, the 
tenants wanted to rely upon certain 
facts, one of the facts being that the 
lands are now in the khas possession of 
the tenants themselves. The learned 
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Judge was perfectly justified in holding 
that the present possession through 
Bhagidars is not inconsistent with their 
status being that of tenure holders. I 
am therefore of opinion that the finding 
of the Courts below on the question of 
status is not based on any inadmissible 
or irrelevant evidence and is therefore 
not vitiated by any error of law. 

The next point urged in support of 
the appeals is that the learned Judge 
had no jurisdiction under O. 41, R. 33, 
Civil P. C., to award further enhance- 
ment to the landlord in the absence of 
any appeals or cross-objections on the 
part of the landlord claiming further 
enhancement. In my judgment this 
contention must prevail. The language 
ised in O. 41, R. 33, Civil P. C., is no 
loubt very wide but as has been point- 
ed out by Jenkins, C. J., in the case of 
1914 Cal. 722 (1) that 

the power contained in R. 33 should be limit- 
ed to those cases where, as the result of the ap- 
pellate Court’s interference with the decree in 
favour of the appellants further interference is 
requited in order to adjust the rights of the par- 
ties in accordance with justice, equity and good 
conscience. 

it has also been pointed out by this 
Court in the case of 1916 Cal. 250 (2) 
that 

R. 33, 0. 'll of the Code should not be applied 
so as to enable a party litigant to ignore the 
other provisions of the Code or the provisions 
of statutes like those which relate to limitation 
or payment of court-fees: see also in this coii- 
.nexion the case of 1916 Cal. 201 (3). 

The learned advocate for the respon- 
dent however placed reliance upon a 
decision of the Judicial Committee in 
the case of 1916 P. C. 182 (4). The facts 
of the case however are entirely differ- 
ent from the facts of the present case. 
My conclusion therefore is that the 
learned Judge had no jurisdiction to 
grant further enhancement in favour of 
the landlord as the latter did not want 
further enhancement either by filing 
independent appeals or by filing cross- 
objections. 

The result is that the judgment and 
decrees of the lower appellate Court, so 
far a s these f ippeals are concerned, are 

1. Gangadhar Muradi v. Banabashi Padihari, 
191-1 Cal 722=21 1 0 208. 

2. Abja Majhi v. Inbu Bepari, 1916 Cal 260=32 
I C 491. 

S. Akimannessa Bibi v. Bepin Behari Mitter, 
1916 Cal 261=82 I O 499. 

4. Tricomdas Cooverji Bhoja v. Gopina’ih Jiu 
Thakur, 1916 P 0 182=39 I C 156=44 1 A 
fl5=44 Cal 759 (PC). 


varied in the manner indicated above. 
Parties will bear their own costs 
throughout. The cross-objections are 
not pressed and are dismissed without 
costs. 

K.s. Decree varied, 
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Guha and Bartley, JJ. 

Akshay Kumar Sa/ia— Plaintiff — Ap- 
pellant. 

v. 

Karnini Kumar Saha and others — De- 
fendants — Respondents. 

Appeal No. 214 of 1932, Decided on 
13th December 1934, from appellate 
decree of Sub-Judge, 3rd Court, Mymen- 
singh, D/. 3l8t July 1931. 

Bengal Tenancy Act (1885), S. 76 (2) (f) — 
Occupancy raiyatt — Place of worship in 
dwelling house intended for use of tenants 
and their family is appurtenant to house — 
Such structure in existence for long time 
and not found to diminish value of land- 
lord’s property is improvement. 

The erection of a dwelling house suitable to 
the re(iuirements of the tenants having rights 
of occupancy in them, has always been consi- 
dered to be within their rights ; and the erection 
of a dwelling house whether of masonry, bricks, 
stone or any other material whatsoever, for the 
tenant and his family together with all neces- 
sary out- offices, has been recognized as an 
‘improvement’ as contemplated by the Bengal 
Tenancy Act, B. 76 (2) (f). A place of worship 
in a dwelling house, used and intendei to be 
used by the tenants and their family, must be 
taken to be an appurtenance to the house itself 
and where it has been treated as such for a very 
long time, and has not been found to be a struc- 
ture or work executed by the tenants which has 
in any way diminished the value of the land- 
lord's property, it cannot but be considered to 
be an improvement. [P 460 0 1, 2] 

Atid Chandra Gupta, Bhagirath 
Chandra Das and J nan Chandra Boy — 
for Appellant. 

Basak and Jogcsh Chandra Sinha — for 
Respondents. 

Guha, J . — The plaintiff in the suit in 
which this appeal has arisen, prayed i for 
relief by waiy of permanent injunction 
in the matter of a masonry structure des- 
cribed as mantop, and for a declaration 
of his right to demolish the same in case 
the brick-built structure of a permanent 
nature were completed during the pen- 
dency of the litigation. The case of the 
plaintiff before the Court was that the 
defendants were tenants at will, and 
had no right to have a permanent pucca 
structure in their homestead. The claim 
of the plaintiffs in the suit was resisted 
by the defendants, who asserted that 
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they were raiyats with rights of occu- 
pancy, and were under the law entitled 
to build a permanent pucoa mantop on 
their homestead, as a part of their dwel- 
ling house. 

According to tbe finding arrived at by 
the Courts below, the defendants were 
occupancy raiyats, and a mantop in the 
defendants' house has existed for seve- 
ral generations. The mantop was for- 
merly roofed with corrugated iron sheets 
and had pucca plinth. The defendants 
were now “after pulling down the old 
mantop erecting a pucca mantop with 
bricks on the old site.” The question 
before the Court below, on the finding 
arrived at by it was whether the defen- 
dant had any right to erect a pucca 
structure like the building under con- 
struction ; could the structure be called 
an improvement within the meaning 
of S. 76 (2) (f) Ben. Ten. Act ? 

There can be no question that the 
structure sought to be raised, and which 
had almost been completed at the time 
when the case was pending before the 
Court of appeal below, was an appur- 
tenance of the dwelling house of the 
defendants. The mantop was in exis- 
tence for a very long time, as a house 
for performing the annual pujas per- 
formed by orthodox Hindus having faith 
in the religion of their forefathers and 
in the forms of worship practised by 
them, and having also sufficient means 
and the inclination to perform them. 
The erection of a dwelling house suit- 
able to the requirements of the tenants 
having rights of occupancy in them, has 
always been considered to be within 
their rights ; and the erection of a 
dwelling house whether of masonry, 
bricks, stone or any other material 
whatsoever, for the tenant and his 
family, together with all necessary out- 
offices, has now been recognised as an 
improvement” as contemplated by the 
Bengal Tenancy Act: S. 76 (2) (f). The 
question then arises whether a particu- 
lar structure or any work executed by 
the tenant of a holding substantially 
diminishes the value of his landlord’s 
property : S. 76 (3). This latter provi- 
sion contained in the Bengal Tenancy 
Act was recognised on the principle that 
every man wiio possessed a right to hold 
tbe land permanently, that is of a right 
of occupancy, can do what he likes with 
the land, so long as he does not injure 
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it to the landlord’s detriment (see in 
this connexion 6 W R (Act 10) 40 (l). 

Thp word “out. offices” used in S. 76 
(2) (f) is not sufficiently clear and com- 
prehensive in the matter of the inten- 
tion of the legislature ; and the clauses 
which specify what constitutes improve- 
ment within the meaning of S. 76, Ben. 
Ten. Act, cannot be taken to be exhaus- 
tive. On the footing that a place of 
worship in a dwelling house, used and 
intended to be used by the tenants and 
their family, must be taken to be an 
appurtenance to the house itself, that 
it has been treated as such for a ver>| 
long time, and that it has not been! 
found to be a structure or work executed 
by the tenants which has in any wa> 
diminished the value of the landlord’s 
property, it cannot but be considered to 
be an improvement as contemplated! 
by the statutory provisions referred to[ 
above. The position would no doubt 
have been different, if it could bo esta- 
blished, which has not been done in the 
case before us, that the mantop was in- 
tended to be a temple for the defendants 
and their neighbours, and was not going 
to be treated as a part of their dwelling 
house, or that the mantop was being 
constructed for the purpose of worship 
of gods not by the defendants only, but 
by others as well. The result of the 
conclusion we have arrived at is thai 
the decision of the Court of appeal 
below, must be upheld for the reasons 
stated above. The appeal is dismissed 
with costs. 

Bartley, J. — I agree. 

Appeal d ismis sed, __ 

1. Nayamatoolah v. Gobind Churan, (186G) G 

AV R (Act 10) 40. 
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Guha and Bartley, JJ. 

Nrishinha Kumar Sinha — Appellant. 

V. 

Deb Prosanna Mukhcrjee and others 
— Respondents. 

Appeal No. 169 of 1934, Decided on 
13th December 1934, from original order 
of Sub-Judge, Burdwan, D/- 27th Jan- 
uary 1934. 

(a) Appeal — Application by Receiver in 
infolvency that certain mortgaged property 
in custody of Court through Receiver ap- 
pointed hy Court be made over to him re- 
jected — No appeal lies — Insolvency. 

No appeal lies from an order rejecting an ap- 
plication made by the Receiver in insolvency 


Nrishinha Kitmar v. Dbb Prosanna 
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f)raying that certain mortgaged properties which 
are in the custody of the Court, through a Be- 
ceiver appointed by the Court, be made over to 
the Beceiver in insolvency. [P 461 0 2] 

(b) Provincial Insolvency Act (1920), 
Ss. 28 (6) and 56 (3) — Receiver appointed 
for benefit of mortgagee — Insolvency of 
morlgagor—Receivcr cannot be removed by 
insolvency Court — Official Receiver can get 
himself impleaded — Receiver. 

The right of a secured creditor to realise or 
otherwise deal with his security is unaffected 
bv an order of adjudication, the equity of re- 
demption only vesting in the Receiver in insol- 
vency. Furthermore, the insolvency Court has 
no power under the law to remove a person 
•from the possession or custody of property any 
|jerson whom the insolvent has not the present 
right bO to remove. Hence a Receiver appointed 
for the benefit of the mortgagee, and at his in- 
stance, cannot be removed by the insolvency 
Court on the insolvency of mortgagor, the Re- 
ceiver being a person in possession whom the 
insolvent judgment-debtor, in whose favour a 
subsequent order of adjudication is passed by 
the insolvency Court has not the present right 
to remove. And it is to the interest of the 
.mortgagee decree-holder to make the Receiver 
■in insolvency a party to the pending proceed- 
ings, and it is also required of the Receiver in 
insolvency to have himself added as party to 
the same, as the person in whom the equity of 
redemntion has vested bv operation of law. 

[P 462 0 1, 2] 

Jogcsh Chandra Bay .Bireswar Bagchiy 
Gopendra Nath Das ,and Jajnesicar 
Majumdar--ior Appellant. 

Bijan Kumar Mnkherjee, Pravash 
Chandra Chatterjee, Muktipada Chat- 
ter jee SkUd Bankim Chandra Mnkherjee — 
tor Respondents. 

Judgment. — This is an appeal by a 
Receiver in insolvency; there is also an 
application for revision made by him in 
the alternative, and they are directed 
against an order passed by the learned 
Subordinate Judge of Burdwan on 7th 
January 1934, rejecting an application 
made by the Receiver praying that cer- 
tain mortgaged properties which are 
now in the custody, of the Court, 
through a Receiver appointed by the 
Court, be made ov^t to the Receiver in 
insolvency. It appears that in mort- 
gage Suit No. 53 of 1922, a Receiver was 
xippointed by the Subordinate Judge of 
Burdwan, at the instance of the mortga- 
gee, plaintiff in the suit, on the ground 
that it was 

“just and convenient that a Receiver should be 
appointed for protecting the mortgaged proper- 
ties from being sold in auction for non-pay- 
ment of Government demand and rent.** 

The order appointing a Receiver was 
made on 5th April 1924, and payments 
froNvards satisfaction of the mortgage- 
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debt were being made by the Beceiver 
under the direction of the Court, from 
time to time. The mortgagor was ad- 
judicated an insolvent by the District 
Judge of Murahidabad, and the Re- 
ceiver in insolvency was appointed by 
the learned Judge. Thereupon, on 2nd 
September 1933, the District Judge of 
Murshidabad addressed a letter to the 
Subordinate Judge of Burdwan, intimat- 
ing that the Receiver in insolvency was 
in possession of the other properties of 
the insolvent, mortgagor, and that the 
Receiver appointed by the Subordinate 
Judge should make over charge of the 
mortgaged properties to the Receiver 
in insolvency. On the Subordinate 
Judge’s expressing the view in his let- 
ter in reply to the District Judge of 
Murshidabad, that the Receiver in in- 
solvency might be directed to appear 
before him to satisfy him that a direc- 
tion as mentioned by the District Judge 
could be given as a matter of law and 
equity, the Receiver in insolvency made 
an application to the Subordinate Judge 
of Burdwan, praying the Court to direct 
the Receiver appointed in the mortgage 
suit to deliver possession of the proper- 
ties committed to his charge to him (the 
Receiver in insolvency). The applica- 
tion thus made was rejected, and hence 
this appeal and the application for revi- 
sion in the alternative. It may be. 
mentioned at the outset that there is no| 
appeal from the order passed by the| 
Subordinate Judge iu the case before U8,t 
on 27th January 1934, as there is no 
provision either in the Civil Procedure 
Code or in the Provincial Insolvency 
Act, which could confer a right to ap- 
peal; and nothing has been placed before 
us in support of the position that an ap- 
peal as preferred to this Court was 
maintainable under the law. The ap- 
peal must therefore be dismissed on the 
ground that no appeal lay to this Court 
from the order complained of. The case 
before us was allowed to be argued on 
the application for revision made in the 
alternative. 

The facts relevant for the purpose of 
our decision are not in dispute, and wa 
have no hesitation in stating that we 
are in agreement with the Court below, 
in the view expressed in its judgment, 
that the mortgaged properties belonging 
to the insolvent were in the custody of 
that Court not only for the benefit of 
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the mortgagor but also for the benefit of 
the mortgagee, and that it was more to 
the benefit of the mortgagee at whose 
instance a Receiver was appointed in 
the mortgage suit. The Receiver was in 
point of fact making payments to the 
mortgagee decree-holder in satisfaction 
of the mortgage, in compliance with the 
direction of the Court. The question 
then arises, was the Receiver appointed 
in the mortgage suit a person who could 
be removed by the insolvency Court? 

The answer to that question is to be 
found in the provision contained in 
S. 28 (6) and S. 56 (3), Provincial In- 
solvency Act. The right of a secured 
creditor to realise or otherwise deal 
with his security is unaffected by an 
order of adjudication, the equity of re- 
demption only vesting in the Receiver 
in insolvency. Furthermore, the insol- 
vency Court has no power under the law 
to remove a person from the possession 
or custody of property any person whom 
the insolvent has not the present right 
so to remove. The conjoint effect of the 
two statutory provisions referred to 
above is that the Receiver appointed 
for the benefit of the mortgagee, and at 
his instance in the year 1924, cannot 
be removed by the insolvency Court, 
the Receiver being a person in posses- 
sion whom the insolvent judgment- 
debtor, in whose favour an order of ad- 
judication was passed by the insolvency 
Court in the year 1933, has not the 
present right to remove. It may be 
noticed in this connexion that as bet- 
ween the right of possession of a Re- 
ceiver and of the assignee of the same 
estate under subsequent proceedings in 
bankruptcy, the doctrine of the English 
Chancery is that the appointment of 
the Receiver will not be superseded, 
nor his possession defeated by the bank, 
ruptcy proceedings. The Receiver first 
appointed by the Court is entitled to 
possession, and the assignee in bank- 
ruptcy is required to surrender posses- 
sion to him: (see High on Receiver, 
Edn. 4, p. 184; and 3 Atk. 564 (l). As 
Lord Hardwicke* observed in 3 Atk, 564 
(1) a judgment creditor has no prefer- 
ence under commission of banksuptcy, 
though execution has been taken tout if 
not actually executed; but then a com- 
mission of bankruptcy cannot supersede 
^decre^ of Co urt fo r a R e ceiv er. In the 
1, Skip V. Harwood, 3 Atk 564, 
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above view of the ease, the order passed 
by the Court below rejecting the ap- 
plication of the Receiver in insolvency- 
for directing the Receiver appointed by 
the Burdwan Court, in 1924 in mort- 
gage Suit No. 53 of 1922, to deliver pos- 
session of the mortgaged properties to 
him, must be upheld. 

It is not necessary to discuss the 
rights of the Receiver in insolvency in 
the case before us any further; but as 
has been observed by their Lordships 
of the Judicial Committee in 1927 P. C, 
108 (2), it is plain that the rights of a 
secured creditor over a property is not 
affected by the fact that t; e mortgagor 
has been adjudicated an insolvent; that 
does imply that an action against 
the insolvent may proceed in the ab- 
sence of the person to whom the equity 
of redemption has been assigned by 
operation of law. To him must be 
given the opportunity of redeemin^^.: 
the property. It is therefore to the^ 
interest of the mortgagee decree-holcler 
to make the Receiver in insolvency a| 
party to the pending proceedings, and! 
it is also required of the Receiver in 
insolvency to have himself added as: 
party to the same, as the person ini 
whom the equity of redemption hasi 
vested by operation of law. In the re- 
sult, the appeal is dismissed, and the 
application for revision is rejected. 
There is no order as to costs in this 
case. 

Revision rejected. 

2. Kala Ghand Banerji v. Ja^anaath Marwari, 

1927 P G 108=101 I 0 442=54 I A 190=54 

Gal 595 (P C). 
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Nasim Ali, J. 

Sariatulla and others — Appellants. 

v. 

Joyenuddin Khan — Respondent. 

Appeal No. 1368 of 1932, Decided on 
12th December 1934, from appellate 
decree of Sub-Judge, Rangpore, £)/- 17th 
February 19.i2 

(a) Words and Phrases — Jote does not ne- 
cessarily mean tenure. 

The word “jote*' does nob necessarily mean 
that it is a tenure. “Jote” simply means a ten* 
ancy. [P 403 0 2j 

(b) Words and Phrases— Chukani does not 
mean temporary interest— It implies perma- 
nent element. 

The word “ohukani” does not mean a tempor- 
ary interest but it implies a permanent element 
which may develop into an occupancy right. 

IP 463 C 23 
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(c) Landlord and Tenant — Lease called 
chukani — Interest of tenant only that of 
under*raiyat and not heritable — Held no 
occupancy right can be acquired by 12 years* 
occupation. 

Where a lease 'was described as a chukani 
lease, but it was an under*raiyati lease for a 
term of years: 

Eeld’^ that the under-raiyat could not acquire 
a right of occupancy by 12 years* occupation. 

[P 464 C 1] 

Ilemendra Chandra Das— for Appel- 
lants. 

Bireswar Chatter jee — for Deputy Re- 
gistrar. 

Judgment. — This is a defendant’s 
appeal in a suit for ejectment. The 
plaintiff’s case is that the predeces- 
sor of the defendants was an under, 
raiyat in respect of the plaint land, 
and that he died in the year 1332 
leaving the defendants as his heirs. It 
is further alleged by the plaintiff that 
the under-raiyati not being heritable 
the defendants are trespassers and are 
liable to be ejected. Defendants 1 to 5 
contested the suit. The main defence 
of the defendants was that the plaintiff 
was a tenure-holder and that the de- 
fendants’ predecessor was a raiyat with 
a right of occupancy. The defendants 
further pleaded that after the death of 
their predecessor the plaintiff accepted 
rent from them and consequently the 
plaintiff was not entitled to eject them. 
The trial Court dismissed the suit. On 
appeal by the plaintiff the learned Judge 
has come to the following findings : (1) 
that the defendants are under-raiyats; 
(2) that no evidence was given by the 
defendants to prove that they were occu- 
pancy raiyats, and (3j that the under- 
raiyati was not heritable. 

The learned Judge accordingly decreed 
the plaintiff' ssuit. In the present appeal 
the two points have been urged by the 
learned Advocate for the appellant, (l) 
that the learned Judge’s finding about 
the defendants’ status is bad in law, 
inasmuch as the learned Judge has not 
come to a specific finding about the 
plaintiff’s status, and (2) that even if the 
defendants were under-raiyats, they are 
not liable to be ejected, inasmuch as 
their predecesssor was a Chukanidar and 
as such acquired occupancy right after 
occupation of the land for more than 12 
years. As regards the first point it ap- 
pears that the plaintiff in his evidence 
definitely stated that he was a raiyat 
and that the major part of bis holding 


was in his khas cultivation. The plain- 
tiff further stated that the defendants’^ 
predecessor was an under-raiyat and the 
under-raiyati interest was not heritable. 
These statements were not challenged 
in cross-examination by the defen- 
dants. The defendants also did not say 
that the status of the plaintiff was that 
of a tenure-holder. Under these circum- 
stances it cannot be said that the learned 
Judge was wrong in holding that the 
defendants were under-raiyats which 
necessarily includes the finding that: 
the plaintiff is a raiyat. It was howevei' 
argued by the learned advocate for the 
appellant that the status of tho plain- 
tiff must be determined with reference* 
to the kabuliyat which was executed by 
the defendants’ predecessor in favour of 
the plaintiff in the year 1311 B. S. The 
kabuliyat however does not throw much 
light on the point. The plaintiff’ is 
there described as jotedar. The word 
“jote” does not necessarily mean that it! 
is a tenure. Jote simply means a te- 
nancy. Consequently the learned Judge 
was perfectly justified in looking into 
the evidence about the user and the 
other circumstances in the case to de- 
termine whether the plaintiff’s status 
was that of a tenure-holder or a raiyat. 
There is therefore no force in this con- 
tention. As regards the second point, 
the line of reasoning adopted by the 
learned advocate was as follows: 

In the kabuliyat which was executed 
by the defendants’ predecessor in favour 
of the plaintiff, it is stated that the 
lease is a chukani lease. The word^ 
“chukani” does not mean a tamporaryi 
interest but it implies a permanent ele-| 
ment which may develop into an occu-: 
pancy right. The defendants’ predeces- 
sor being a chukanidar acquired occu. 
pancy right as he was in possession for 
more than 12 years and consequently 
the defendants cannot be ejected. The 
learned advocate’s argument proceeded 
on the footing that the chukani of the 
defendants’ predecessor was a chukani 
as defined by Dr. Field and as generally 
recognized in the Eangpore District. 
But in the view of the facts found in 
this case it appears that the word 
“chukani” used in the kabuliyat was 
only an under-raiyat which was not 
heritable. In fact it does not appear thai> 
there was any dispute about the mean- 
ing of this word in the Courts below. It 
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-was also contended that even if the 
jdefendants’ predecessor was a Ohukani 
under. raiyat, still there was a permanent 
‘element in his interest which developed 
‘into a right of occupancy by 12 years’ 
'occupation. But the evidence in this 
icase discloses that though the lease was 
‘described as a Ohukani lease, it was an 
under- raiyati lease for a term of years. 

, Consequently it cannot be said that the 
, lease in the present case created such a 
'Chuks^ni right as is generally recognised 
in the Rangpore district. Reliance was 
placed by the learned advocate upon a 
decision of this Court in 1935 Cal. 149 

(1) ; the decision in that case really pro- 
ceeded on another decision of this Court, 
in 1914 Cal. 661 (2). It is doubtful 
whether the decision in 1914 Cal. 661 

(2) really leads to the conclusion that 
an under-raiyat, though he is called 
a Chukanidar for a term of years, 
can really acquire occupancy right by 
12 years’. ;OCcupation. It however ap- 
pears from the decision of McNair, J., 
in 1935 Cal. 149 (l) that the parties in 
that case did not dispute that the right 
of the under-raiyat in that case was a 
Chukani right as defined by Dr. Field 
-and as is generally recognised in the 
Rangpore district. In the present case 
however the definite evidence of the 
plaintiff was that the defendants’ inter- 
est wa3 only the interest of an under- 
raiyat and that it was not heritable, 
though it was called Chukani. In view 
of the facts and circumstances of this 
case it cannot therefore be said that the 
under-raiyat, that is the defendants’ 
predecessor, acquired a right of occu- 
Ipancy by 12 years’ occupation of the 
'disputed land. Even if this contention 
of the learned advocate on this point be 
correct, the position would be that the 
defendants’ predecessor, who was an 
under-raiyat had acquired a right of 
occupancy, in view of the local custom 
which prevails in the Rangpore district. 
But even then the position of the de- 
fendants is not at all improved; for, in 
that event also the under-raiyati. inter- 
est would pot be heritable. It has been 
found that after the death of the under- 
raiyat his heirs, that is the present de- 
fendants were not recognised as tenants 

3. Dablruddin Sarkar v. Afarddi Mamud, 1936 
Cal 149=154 I C 761. 

2. Jogendra Nath v. Chandra Kumar, 1914 Cal 
661=24,1 0 193=42 Cal 28. 
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by the plaintiff. Consequently the de- 
fendants are trespassers even if their 
predecessor had a right of occupancy by 
custom. In any view of the case the 
appellants are not entitled to succeed. 

The appeal accordingly is dismissed. 
The Deputy Registrar’s costs have been 
deposited by the appellants in this 
Court. There will be therefore no order 
for costs as the other respondents have 
not appeared in this case. 

K.s. Appeal dismissed. 
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Guha and Bartley, JJ. 

Wazuddin Gazi and another — Defen- 
dants — Appellants. 

V. 

Munshi Sayeb Ahamed and another-- 
Plaintiffs — Respondents. 

Appeals Nos. 1632 and 2335 of 1932, 
Decided on 19th February 1935, from 
appellate decrees of Addl. Dist, Judge, 
24-Parganas, D/, 21th May 1932. 

Landlord and Tenant — Landlord is bound 
to indemnify tenant against disturbance. 

The landlord bound by an implied obliga- 
tion to indemnify the tenant against disturb- 
ance by his own act or by the acts of those who 
claim under him and ha is liable for damages 
cau?ed to the tenant. [P 466 C 2] 

Dijan Kumar Mukherjee^ Brojo Lai 
Chakravarti and Khitindra Kumar Mil- 
ter — for Appellant. 

Sarat Chandra Basak Urukram- 
das Chakravarti^ iov Respondents. 

Judgment. — These are separate ap- 
peals by defendants in a suit. The 
plaintiffs in the suit in which these ap- 
peals have arisen, claimed damages and 
prayed for a perpetual injunction on the 
facts and in the circumstances stated 
below : According to the plaintiffs 
there were threq separate tenancies 
created in favour of the plaintiffs or 
their predecessors in title, comprising 
121 bighas odd, by defendants 2 to 4, 
the Sur defendants or their predecessors 
in intereet, described in schedule (ga) to 
the plaint. The lands in respect of 
which these tenancies were created wero 
comprised in what is known as Chak 
Ghosalarabad. The tenancies had been 
in existence long before the year 1321 
B. S., and the plaintiffs were in po38.e8- 
sion of the lands comprised in the same. 
In the year 1321 B. S., the Sur defen- 
dants leased out the whole chak to one 
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Tarak Nath Banerjee. Subsequently, 
the interest created in favour of Tarak 
Nath Banerjee was sold for arrears of 
rent, and was purchased by the lessors, 
the Sur defendants. In the year 1332 
B. S., the Sur defendants inducted de- 
fendants 6 to 16 as Jalkar tenants in 
respect of the entire chak ; and the en- 
tire chak, including the lands settled 
with the plaintiffs, long before the ten- 
ancy in favour of the defendants was 
created in the year 1332 B. S., has been 
converted into a Jalkar. This has re- 
sulted in injury to the plaintiflPs inas- 
much as the lands on which the plain- 
tiffs were entitled to grow paddy, have 
been converted into Jalkar, and the 
possibility of growing crops on the same, 
which was the purpose of the tenancies 
in favour of the plaintiffs has been des- 
troyed by the action of the lessors, the 
Sur defendants and tenants under them. 
The plaintiffs claimed damages for the 
years 1333 and 1334 B. S., and prayed 
for permanent injunction to restrain 
their lessor defendants 2 to 4 and the 
tenant defendants 6 to 16, for letting in 
salt water within the chak in which 
their tenancies were situate. 

The lessor defendants, the Surs, in 
their written statement asserted that 
the entire chak was a Jalkar, the exist- 
ence of the three tenancies alleged by 
the plaintiffs was denied, and the plain- 
tiffs were put to the strict proof of the 
same. It was further asserted that the 
plaintiffs had abandoned the lands com- 
prised in the tenancies created in their 
favour. The claim for damages was re- 
sisted, as also the prayer of injunction as 
made by the plaintiffs in the suit. The 
other contesting defendants supported 
the Sur defendants. It may be noticed 
at the outset that the defence, that the 
entire chak was a Jalkar, that the denial 
on the part of the Sur defendants of the 
tenancies in favour of the plaintiffs, and 
their defence that the lands comprised 
in the tenancies had .been abandoned, 
were all negatived by the findings ar- 
rived at by the trial Court. The find- 
ings arrived at by the trial Court on the 
question of the existence of the plain- 
tiffs’ tenancies, and on the question of 
abandonment as raised by the defendants 
were not even attempted to be chal- 
lenged before the Court of appeal below, 
on appeal by the defendants. On those 
findings the position must bo taken to bo 
1935 C/59 & 60 


established that the plaintiffs in the 
suit had a pre-existing right to hold the 
lands comprised in the tenancies for the 
purpose of producing crops on the same, 
and the Sur defendants had no right to 
create an interest in derogation of the 
rights of tenants inducted on the lands. 
The lessors, defendants 2 to 4, were not 
entitled to interfere with the pre-exist- 
ing rights of the plaintiffs who were 
tenants on the lands in suit, by creating 
an interest in favour of defendants 6 to 
11, and they were bound to secure quiet 
possession of the plaintiffs, keeping in 
view the purpose of the tenancies crea- 
ted prior to the year 1332 B. S. which 
tenancies were in existence. 

As has been observed by the Court of 
appeal below, the plaintiffs’ lands were 
paddy producing lands, and if the Sur 
defendants allowed another set of ten- 
ants to inundate the plaintiffs’ lands 
with salt water for the purpose of rear- 
ing fishes, the Sur defendants werediable 
for acts by those tenants. The landlord 
is bound by an implied obligation to in- 
demnify the tenant against disturbance 
by his own act or by the acts of those 
who claim under him. The Judge in the 
Court of appeal below has held on mate- 
rials before him, that the Sur defen- 
dants after the purchase of Tarak Chan- 
dra Banerjee’s interest in the year 1330 
B. S., first conceived the idea of allow- 
ing the tenant to rear fish in the chak 
by ingress of salt water forgetting the 
interests of those tenants who hold 
lands within the chak for the purpose of 
producing paddy. For the purpose of 
determining whether the decision of the 
Courts below is right, we have carefully 
gone through the documents Ex. 20 (a) 
and Ex. A as also the documents creat- 
ing or evidencing tenancies in favour of 
the plaintiffs, and on close-examination 
of those documents, we have no hesita- 
tion in holding that on the documents 
and on the oral evidence in the case, the 
Courts below are right in holding that 
the contesting defendants in the suit 
against whom a decree for damages has 
been passed, interfered with the rights 
of the plaintiffs in such a way as made 
them liable in damages. 

The quantum of damages was not in 
question in these appeals ; and the 
decision fixing the amount of damages 
must accordingly be affirmed. The re- 
lief claimed in the suit by way of per- 
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manent injunction was refused by the 
Court of first instance. The Court of 
appeal below, on appeal by the plaint- 
iffs, granted injunction which, it cannot 
be disposed, amounts to a mandatory in- 
junction, regard being had to the terms 
of the same. The question of granting 
injunction by the lower appellate Court 
was one of the points raised in Second 
Appeal No. 2335 ; and it was the only 
question raised in Second Appeal 
No. 1632. On the facts and in the cir- 
cumstances of the case before us, we are 
decidedly of opinion that the view taken 
by the trial Court was right, and that 
the Court of appeal below was not right 
in granting an injunction, much less an 
injunction which is mandatory in its 
nature. The decree of the lower appel- 
late Court so far as it relates to the 
grant of permanent injunction must be 
set aside. 

The result of our decision on questions 
arising for consideration in these ap- 
peals, as indicated above, is that the 
decrees concurrently passed by the 
Courts below, in favour of the plaintiffs, 
respondents, for recovery of damages are 
upheld. The decree of the lower appel- 
late Court granting permanent injunc- 
tion to the plaintiffs, is set aside. The 
plaintiffs’ claim for permanent injunc- 
tion as made in the suit in which these 
appeals have arisen is dismissed. The 
order as to costs passed by the trial 
Court will stand ; the parties are to 
bear their own costs in the lower appel- 
late Court and in this Court. 

K.S. accordingly, 
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Costello and M. C. Ghose, JJ. 

M. A, Adams and another — Accused — 
Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Nos. 161 and 162 of 
1935, Decided on 29th March 1935. 

(a) Calcutta Police Act (1866), Ss. 44 and 
45— Unless instruments oiF gaming are kept 
or used, place cannot be gaming house. 

The essence of the definition of a ‘common 
gaming house’ is a place in which instruments 
of gaming are kept or used. No place can be a 
common gaming house unless instruments of 
gaming are kept or used in it, and kept or used 
for the profit or gain of the person or persons 
owning or occupying the place. [P 470 C 2] 

Where slips of paper found in entrance hall 
and in the inner rooms were used for purpose of 
facilitating betting operation: 

Held : they were, as such, instruments of 
gaming. [P 471 C 1] 


(b) Calcutta Police Act (4 of 1866), S. 48^ 
— Money found upon person arrested in 
common gaming house cannot be con- 
fiscated. 

Section 48 provides for the forfeiture of all 
instruments of gaming found in a common 
gaming house and for the forfeiture of all the 
money seized therein. But it does not in terms, 
at any rate, provide for the forfeiture of the 
money found upon the persons arrested in a 
common gaming house. [P 473 01 ] 

Pugh, S. C. Talukdar, Sachindra Nath 
Mukerjee, Sachindra Prasad Ghose, 
jD. K. Das, Camel and Manindra Nath 
Mukerjee — for Petitioners. 

Khundkar — for the Crown. 

Costello, J. — On 25th January 1935, 
acting under the authority of a warrant 
signed by the Deputy Commissioner of 
Police under the Provisions of S. 46, 
Calcutta Police Act, 1866, Sub-Inspec- 
tor Syed Hossain of the Detective 
Department raided certain premises 
consisting of two rooms situated on the 
first floor of No. 15, Park Street. These 
rooms were said to be occupied by a 
club known as Harlequin Club. In the 
first room there was a billiard table, 
bench, and some sort of locker or cup- 
board, and from that room access could 
be had through a swing door, to the 
second room which was a card room 
containing a card table, chairs and a 
small side board. In the entrance hall, 
as it has been called, the Police party 
found seven persons, M. A. Adams, Jan 
Mohammad, Mr. and Mrs. Ellis, Ben 
Rose, Ismail Bham, and M. Morris. In 
the card room there were nine persons,. 
F. Coelho, D. Coelho, T. Blake, H. Sukeas, 
0. K. Spanos, E. Peters, M. Echlin, 
L. Green, and Robin Neid. The last 
named jumped out of the window when 
the police arrived, but subsequently 
reported himself at the Park Street 
Police Station. The raid took place at 11 
p. m., on the night of 25th January, and 
Robin Neid came to the police station 
about three hours later. All the persons 
found in the premises were placed under 
arrest and with the exception of one- 
Mrs. Ellis, they were searched in the 
presence of a search witness. 

All the persons whose names I have 
mentioned, were put upon their trial 
before the Chief Presidency Magistrate 
of Calcutta. All of them were charged 
with gambling on horse races at the 
Harlequin Club premises. No. 16 Park 
Street, and so committing an offence 
under S. 45, Calcutta Police Act, 1886,. 
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and in addition M. A. Adams as the 
Secretary of the Club was further charg- 
ed that he as the Secretary of the 
Harlequin Club was the occupier of 15 
Park Street and was keeping and using 
that place as a common gambling house 
on the night of 25th January 1935 and so 
committed an offence under S. 44, Cal- 
cutta Police Act, 1866. In order to 
make plain what the position was, it is 
necessary that I should recapitulate the 
facts which were given in evidence be- 
fore the learned Magistrate as to what 
was discovered at the time when the 
raid took place, in that part of the pre- 
mises described as the entrance hall. 
Jan Mahammad and Ismail were found 
seated on a bench, and Mr. and Mrs. 
Ellis, Ben Eose, M. Morris, and M. A. 
Adams standing around in a body. On 
the floor close to where Jan Mohammad 
was seated were found two slips of paper 
which were Exs. 9 and 9 (l). According 
to the prosecution these slips of paper 
were betting slips. Jan Mohammad 
admitted that the slip Ex. 9 (l) which 
contained writing in the Guzrati lan- 
guage was in his handwriting, but he 
disowned the other slip Ex. 9. Another 
slip of paper which is Ex. 10 containing 
names of certain horses was also found 
in the entrance hall of the premises. 
M. A. Adams was found to have the 
sum of Es. 2-10-0 on his person; Ben 
Eose had a pocket book in which there 
was the following entry : ‘Bardley’ 
160-20 Adams, 160-20 Bose. He also had 
Es. 1880 in cash. Jan Mahmmad had 
Es 165 in cash; J. Ellis had Es. 125-2-9. 
Mrs. Ellis, as I have already said, was 
not searched apparently because there 
was no female searcher available at the 
time. Ismail Bham had Bs. 66 ;M. Morris 
had no money at all. 

The persons who were found in the 
card room were also searched. On the 
floor of that room there were found six 
small pieces of paper with the names of 
horses and apparently bets inscribed 
thereon. They were put in evidence 
as Ex. 11. There were also twenty-one 
pieces of torn paper which were put in 
as Ex. 12. The prosecution case was that 
all these pieces of paper, in all twenty- 
seven, had formed a single sheet of paper 
on which bets had been recorded im- 
mediately to or shortly before the raid. In 
a drawer of the side board was found a 
blank playing card Ex. 13, on which ap- 
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pear the names of horses and a bet. In a 
cash box there was a book of Irish Sweep 
Stake tickets. Ex. 14 out of which two 
had been removed. They were Exs. 16 (l) 
and 15 (2). On each of these tickets 
there was a list of members evi- 
dently forming some sort of syndicate. 
F. Coelho was found to be in possession 
of Es. 110-11-0 in cash. - D. Coelho had 
no money, nor had T. Blake. H. Sukeas 
had Es. 116. 0. K. Spanos had five 

annas and two programmes of the Cal- 
cutta races of 19th January 1935 and 
26th January 1935. E. Peters had 
Es. 2-6-0 and an acceptance paper of 
the Turf Club with pencil notes of sprint 
timings Ex. 5, also two programmes of 
the Calcutta and Bombay race meetings 
of 26th January 1935. M. Ecklin had 
Es. 3-8-6 and an acceptance paper of 
the Calcutta Turf Club Ex. 4. L. Green 
had Es. 250 in cash and a slip contain, 
ing names of horses. Ex. 3. 

All the accused persons put in written 
statements. Some of them denied that 
any betting had taken place; the gist of 
the defence of the accused persons was 
that they were members of a bona fide 
club and no gambling of any kind took 
place on the premises. Witnesses were 
called for the defence at the trial, in 
order to support the case that this was a 
bona fide club. The learned Chief Presi- 
dency Magistrate upon a careful con- 
sideration of the evidence came to the 
conclusion that the accused persons had 
assembled at the club on the night of 
25th January last for the purpose of 
gaming, and he said that the race pro- 
grammes, betting slips, some bearing 
the very date on which the raid took 
place, the note book showing odds laid 
on the horse Bardley, the betting account 
of Jan Mohammad, the sheet of paper 
on which bets were actually being re- 
corded and which was hurriedly torn to 
pieces at the time of the raid, the large 
sums of money found on the persons 
assembled there, the conduct of one of 
them Eobin Neid in jumping out of the 
window, the extra judicial confession 
made by Ben Eose on the following 
morning to Mr. Eussel, all these 
things go to show conclusively that 
these persons were engaged in unlawful 
gaming. 

The last piece of evidence refers to 
the fact that one Mr. G. W. Eussel who 
is a registered bookmaker gave evidence 
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that early in the morning of 26th Janu- 
ary 1936, that is to say the day after the 
raid, Ben Rose and T. Blake came to his 
house. Ben Rose spoke about the raid 
and he said that he had laid two bets of 
Rs. 160-2-0 each to Adams and Bose for 
Bardley to win the Civil Service Cup at 
Lucknow and he begged him (Russsel) 
to say that hor had laid those bets on 
behalf of Russel. Mr. Russel refused to 
accede to this request. Then Mr. Russel 
was asked to give him advice about his 
defence. Mr. Russel very sensibly ad- 
vised him to consult a lawyer. Ben Rose 
admitted that he had seen Mr. Russel 
but said that it was only for the purpose 
of asking advice. The learned Magis- 
trate accepted the version given by 
Russel. Upon the evidence given in the 
case there can be no doubt whatever 
that the persons assembled in the club 
premises at that night had been making 
or arranging for the making of bets on 
horse races. Having come to the con- 
clusion I have just mentioned, the 
learned Magistrate then said in his 
judgment: 

I therefore find the accused M. A. Adams 
guilty under S. 44, Calcutta Police Act, and 
sentence him to three months rigorous imprison- 
ment. The accused Mrs. Ellis may reasonably 
be regarded as merely having accompanied her 
husband to the place. She is therefore acquitted. 
All the other accused persons are found guilty 
of being present at that place for the purpose of 
gaming. ^ 

The learned Chief Presidency Magis- 
trate sentenced all the accused persons 
to pay a fine of Rs. 50 in default one 
month's rigorous imprisonment with the 
exception of Ben Rose whom he sen- 
tenced to one month's rigorous imprison- 
ment under S. 45, Calcutta Police Act. 
The learned Magistrate then made an 
order the legality of which is more than 
doubtful. He directed that all the 
money which had been found on the 
persons of the accused should be confis- 
cated to Government under S. 48, Cal- 
cutta Police Act. That S. 48 provides 
for the forfeiture of all instruments of 
gaming found in a common gaminghouse 
and for the forfeiture of all the mcmey 
seized therein. But it does not in terms, 
at any rate, provide for the forfeiture of 
the money found upon the persons 
arrested in a common gaming house. 
I do not propose however to express any 
opinion on that point at this stage. 

M. A. Adams, as I have stated, was 
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convicted under S. 44, Calcutta Police 
Act. The rest of the accused were con- 
victed under S. 45 of that Act. Both 
those sections have reference to pre- 
mises which constitute a common gaming 
house. Under the first section a penalty 
is provided for owning or occupying or 
keeping a common gaming house and 
under the next section a penalty is pro- 
vided for being found playing in a com- 
mon gaming house. It was therefore 
necessary before all these persons could 
be rightly convicted that it should be 
established that the premises known as 
the Harlequin Club on the first floor of 
No. 16, Park Street, constituted a com- 
mon gaming house. The learned Magis- 
trate did not find in terms that those 
premises were a common gaming house. 
He enumerated the eight pieces of evi- 
dence which I have already recited, and 
then said that he convicted Adams 
under S. 44 and the others under S. 45. 

Adams and Ben Rose moved this 
Court against their conviction on the 
ground that the elements necessary to 
constitute an offence under S. 44 or S. 45, 
Calcutta Police Act, were not proved in 
the case. It is a fact that tliere was 
no definite finding by the learned Chief 
Presidency Magistrate with regard to 
any of the elements which are the neces- 
sary ingredients of the offences with 
which these persons were respectively 
charged. Adams has set forth in his 
petition to this Court that there was no 
evidence on the record to show that 
gaming was taking place on that night. 
There was no evidence to show that the 
club was a common gaming house; that 
the articles seized by the police do con- 
stitute instruments of gaming. There 
was no evidence that the petitioner 
made any profit in managing the club, 
either as Secretary or otherwise, and 
there was no evidence that the club was 
occupied or used by the petitioner as 
the common gaming house at the time 
of the raid on 25t}h January 1935. The 
ground put forward by Mr. Ben Rose 
was very much the same, and the whole 
matter resolves itself into the question 
as to whether the premises were a com- 
mon gaming house within the meaning 
of the Act. That is really the sole ques- 
tion which we have to determine in the 
proceedings now before us. In order to 
make quite plain how the point arises, 
it is necessary I think that I should 
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recite in full the actual words of S. 44. 
That section says: 

Whoever, being the owner, occupier, or having 
the use of any house, room or place, opens, keeps 
or uses the same as a common gaming house 
and whoever, being the owner or occupier of any 
house or room, knowingly or wilfully permits 
the same to be opened, kept or used by any 
other person, as a common gaming house, and 
whoever has the care or management of, or in 
any manner assists in conducting, the business 
of any house, room or place so opened, kept or 
used, and whoever advances or furnishes money 
for the purpose of gaming with persons frequent- 
ing such house, room or place, shall be liable, on 
summary conviction before a Magistrate, to a 
fine nob exceeding five hundred rupees, or to 
imprisonment, with or without hard labour, for 
any term not exceeding three months. 

Incidentally it is to be observed that 
the learned Chief Presidency Magistrate 
thought fit to inflict upon M, A. Adams 
the maximum penalty provided by that 
section. 

The first question to which considera- 
tion must be given in order to see whe- 
ther M. A. Adams committed an offenee 
under S. 44 is the question whether he 
could properly be described as the owner 
or occupier, or a person having the use 
of any house, room, or place, and whe- 
ther he opens, keeps or uses the same 
as a common gaming house. The case 
for the prosecution was that the club 
was merely a sham, to use the expres- 
sion which was used in one of the Eng- 
lish cases, and that in reality the pre- 
mises were being run by M. A. Adams 
for his own benefit and for his own pro- 
fit or gain. In support of that case it 
has been shown on behalf of the prose- 
cution that the premises were rented in 
the name of M. A. Adams from Mr. 
Galstaun. It was also shown that the 
supply of electric current to the premi- 
ses was under a contract between the 
Calcutta Electric Supply Corporation 
Ltd., and the wife of M. A. Adams. The 
account for the telephone was in the 
name of M. A. Adams. In his written 
statement M. A. Adams said that both 
the electric light and the telephone 
account were in the name of his wife. 
It was apparently not known at the trial, 
that is to say not known to the Magis- 
trate, that Adams' wife has been dead 
for nearly two years. It, therefore, to 
say the least of it, was not a point in 
favour of the defence that Adams, when 
this club started in February 1934, 
allowed the Calcutta Electric Supply 
Corporation Ltd., to agree to supply elec- 
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trioity to the premises for the account of 
Mrs. Adams. There was, no doubt, before 
the learned ChielPresidency Magistrate, 
ample evidence on which he could draw 
the inference that this club was some- 
thing in the nature of a proprietary club 
which was really being run by M. A. 
Adams for his own profit, if in fact there 
was any profit from the members who 
resorted to these premises. Although 
the Chief Presidency Magistrate does 
not say so in his judgment, in his own 
mind he must have presumably come to 
conclusion that that was the real posi- 
tion, namely, that this Harlequin Club 
was not a club at all in the ordinary sense 
of the term but was a one man concern, 
if I may use the expression. Presumably 
also in his own mind the learned Chief 
Presidency Magistrate was satisfied that 
M. A. Adams knowingly and wilfully 
permitted the premises to be used by the 
other persons that is to say the persons 
resorting thereto for the purpose of mak- 
ing bets or arranging bets on horse races. 
One can only assume that the learned 
Chief Presidency Magistrate went 
through the necessary mental processes 
because be did in fact convict M. A. 
Adams of an offence under S. 44. 

The learned Magistrate has not in 
terms found that M. A. Adams was the 
owner or occupier or the person having 
the use of the premises, but it is clear 
that the learned Magistrate was satis- 
fied and rightly satisfied that gaming 
within the meaning of the definition 
given in S. 3 of the Act was going on in 
those premises on the night of 25th 
January because in S. 3, Calcutta Police 
Act, 1866, gaming is defined as including 
wagering or betting except wagering or 
betting upon a horse race, except when 
such wagering or betting takes place on 
the day on which such race is to be run, 
in an enclosure which the Stewards con- 
trolling such race have, with the sanc- 
tion of the Local Government, set apart 
for the purpose, But it is not sufficient 
to hold that the person charged under 
S. 44 is the owner or the occupier or is 
a person having the use of any house, 
room, or place, unless it is also shown 
that the accused has opened, kept or 
used the same as a common gaming 
house. Now in order to ascertain 
what is a common gaming house one 
has once more to look back to S. 3 of the 
Act, and there we find that a common 


Adams v. Emperor (Costello, J.) 



470 Calcutta Adams v. Emperor (Costello, J.) 


1935 


gaming house means any house, or room, 
tent, or walled enclosure, or space or 
vehicle, or any place whatsoever, in 
which any instruments of gaming are 
kept or used for the profit or gain of the 
person owning, occupying, using or keep- 
ing such house, room, tent, enclosure, 
space, vehicle or place whether by way 
of charge for the use of such house, room 
tent, enclosure, space vehicles place or 
instruments or otherwise howsoever. 
These premises in Park Street are obvi- 
ously room, certainly they were a place 
within the meaning of this definition. 

Then the question arises whether in 
that place any instruments of gaming 
are kept or used for the profit or gain of 
the person owing, ocoupying or using or 
keeping that place. In the present in- 
stance it was for the profit or gain of 
M. A. Adams. Mr. Khundkar has argued 
and very cogently that one must pay 
great attention to the concluding words 
of this definition, because they indicate 
the manner in which profit or gain may 
accrue before the use of the instruments 
of gaming. The profit or gain may be 
by way of (l) charges for use of the 
place in question. It is said therefore 
that it may be that the position was 
that M. A. Adams was running this club 
himself and took the subscriptions of 
the members, or at any rate ho took the 
profits accruing from the use of the 
billiard table or from the sale of refresh- 
ments or money coming in respect of 
bar account and so on. Having regard 
to the findings of fact to which I have 
already referred it is reasonably clear 
that that was the position. The second 
way in which a charge can be made is for 
the instruments themselves. That obvi- 
ously is not the position here. Thirdly 
or otherwise howsoever; it has not been 
suggested by the prosecution that any 
profit or gain accrued to M. A, Adams 
otherwise than by reason of the fact 
that he was running this club as a one 
man concern. 

Mr. Khundkar with considerable stress 
pointed out that in enacting this defini- 
tion of “common gaming house'’ or at 
any rate in drafting it, the section, there 
must have been a change of attention or 
at any rate a change of mind on the part 
of the legislature. In my opinion the 
difficulty which faced the prosecution 
in this matter arises from the fact that 
the legislature in enacting the provision 


in the Calcutta Police Act dealing with 
gaming, have attempted to deal in one 
and the same piece of legislation, and 
indeed in one and the same section of 
the Act with two different classes of 
offence. It seems to me that the sec- 
tions of the Calcutta Police Act with 
which we are now concerned represent 
an intention on the part of the legisla- 
ture to incorporate in the same enact- 
ment provisions, or at any rate the gist 
of the provisions of two analogous Eng- 
lish statutes, that is to say the Gaming 
Act of 1845 and the Betting Act of 1853. 
Under the English law a common gam- 
ing house is a place where an unlawful 
game is played, and in connexion with 
gaming the use of the word “instru- 
ments” is of course in every way appro- 
priate. Under the Betting Act of Eng- 
land, it is an offence to keep a “betting 
house,” that is to say to keep a house to 
which persons can resort for the purpose 
of betting. In that case the use of the 
word instruments is not so obviously ap- 
propriate. In the Calcutta Police Act as 
I have already mentioned gaming is said 
to include wagering and betting. Then 
lower down in S.3 “instruments of gam- 
ing” includes any article used as a means 
or appurtenance of, or for the purpose of 
carrying on or facilitating gaming. By 
putting the definition of “gaming” and 
the definition of “instruments” together, 
the prosecution said that the articles 
which were found upon these premises, 
No. 15 Park Street, must be regarded as 
instruments of gaming. The prosecu-j 
tion is bound to say that because thei 
essence of the definition of a “common' 
gaming house,” is a place in which ins-| 
truments of gaming are kept or used.| 
No place can be a common gaming housej 
unless instruments of gaming are kept or; 
used in it, and kept or used for the pro-! 
fit or gain of the person or persons own-1 
ing or occupying the place. 

Now, assuming all the facts in this 
case to be in favour of the prosecution, 
viz. that the room Harlequin Club is 
an one man concern room and M. A. 
Adams took such profit or gain as accru- 
ed from the working of the Club, and 
assuming the persons found on the pre- 
mises on the night of 25th January 
were engaged in wagering or betting and 
therefore gaming ; assuming all these 
things the premises do not become a 
common gaming house unless it can be 
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said that there were instruments oi 
gaming kept or used therein. Mr. 
Khundkar has very properly, frankly, 
^nd in all fairness, conceded that this is 
the position and those convictions can- 
not be sustained unless we hold that the 
pieces of paper which were discovered 
in the entrance hall and in the card 
room of the premises can rightly be des- 
cribed as instruments of gaming within 
the meaning of the definition contained 
in S. 3, Calcutta Police Act, 1866. 

We have given our very careful atten- 
tion and consideration to that point. A 
large number of authorities were cited 
to us upon this point, but it became ap- 
parent towards the end of the proceed- 
ings that none of those authorities were 
really of any assistance to the Court, 
because they had all come into existence 
before the definition in the Calcutta 
Police Act of 1866 assumed its present 
shape. Both sides overlooked the fact 
that the definition of ‘instruments of 
gaming’ as it now stands as well as the 
definition of ‘gaming’ and the definition 
of common gaming house’ were substi- 
tuted for the former definitions by Act 
4 of 1913. The definition of ‘instru- 
ments of gaming’ as it now stands is 
this : Instruments of gaming include 
any article as a means or appurtenance 
of or for the purpose of carrying on or 
facilitating gaming. Gaming includes 
wagering or betting except wagering or 
betting upon a horse-race when such 
wagering or betting takes place under 
certain conditions. The definition of 
gaming prior to 1913 was different and 
did not include betting in the general 
sense. 

Now reading the two definitions toge- 
ither, the definition of ‘gaming’ and the 
definition of ‘instruments of gaming’ 
ithose definitions as they now appear, we 
feel ourselves bound to come to the con- 
clusion that the slips of papers and the 
other articles relied upon in the present 
case must be taken to be instruments of 
gaming, that is to say articles used as a 
means or appurtenance of, or for the 
purpose of carrying on or facilitating 
gaming. I think it would be a misuse of 
language to come to any other conclu- 
sion than that these slips of papers 
which were found in the entrance hall 
and in the inner room of these premises, 
were used for the express purpose of 
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facilitating the betting operations which 
were in progress at the time of the raid. 

We therefore come to the conclusion 
after a careful and anxious considera- 
tion of this matter that this conviction 
must be upheld. At the same time how- 
ever as it appears that this is the first 
occasion on which, as far as we know, 
Mr. Adams and Mr. Ben Rose have been 
prosecuted for an offence of this charac- 
ter, we think that justice will be done 
if we impose a lenient sentence. Wo 
think therefore that we should set aside 
the sentence of imprisonment, and that 
the justice of the case will be met if we 
sentence Adams to pay a fine of Rupees 
500 and Ben Rose to pay a fine of 
Rs. 200. There is one other point which 
I have already touched upon, which I 
must now deal with. That is the ques- 
tion of the monies which were confisca- 
ted by the order of the learned Chief 
Presidency Magistrate. We are of opin- 
ion that there is no justification in law 
for any such order. Therefore the monies 
found upon the persons arrested must be 
restored. In default of the payment of 
the fines of Rs. 500 and Rs. 200 we sen- 
tence Adams to undergo rigorous impri- 
son ment for three weeks and Ben Rose 
to undergo rigorous imprisonment for 
one week. 

M. C. Ghose, J . — These are two peti- 
tions by M. A. Adams and Ben Rose, 
who have been convicted, one under 
S. 44 and the other under S. 45, Cal- 
cutta Police Act. The facts in short are 
that on the strength of a warrant issued 
by the Deputy Commissioner of Police, 
Detective Department, under the pro- 
visions of S. 46, Calcutta Police Act, 
Sub-Inspector Syed Hossain of the De- 
tective Department at 11 p.m. on 25th 
January 1935 raided the premises of the 
Harlequin Club, which consists of two 
rooms on the first floor of No. 15 Park 
Street. In the first room was a Billiard 
table, a bench and a cup-board. In this 
room were found petitioners M. A. 
Adams and Ben Rose and 5 other per- 
sons. In the next room, which is the 
card room, were found 9 other persons. 
On the floor of the first room were found 
three slips of paper which appear to be 
betting slips and Ben Rose had a pocket 
book with the entry, “Bardie 160-20 
Adams, 160-20 Bose.” In the card room 
the officer found six small pieces of paper 
with names of horses and bets and IJ. 
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pieces of torn paper, it being the prose- 
cution case that all these 17 pieces of 
paper formed a single sheet on which 
bets were taken. In a drawer was found 
a blank playing card containing the 
names of horses and a bet. In a cash 
box was found a book of Irish Sweep- 
stake tickets out of which two had been 
removed and with these tickets was a 
list of members forming a Syndicate. 
Another of the accused had two program- 
mes of the Calcutta Races of 19th Janu- 
ary 1935 and 26th January 1935. Yet 
another had the acceptance paper of the 
Turf Club with pencilled notes of Sprint 
timings and two programmes of the 
Calcutta and Bombay Race meetings of 
26th January 1935. Another accused 
had an acceptance paper of R. C. T. C. 
Yet another had a slip containing names 
of horses. Petitioner M. A. Adams 
was the secretary of Harlequin Club 
which as stated above consisted of 
two rooms. There were other rooms 
in the flat which were used by M. 
A. Adams as his private residence. 
The whole flat was rented by M. A. 
Adams from Mr. Galstaun at Rs. 200 a 
month. The telephone and elecrtic 
light were in the name of petitioner 
Adams or his deceased wife. The club 
apparently was limited to subscribers or 
members who paid a fee of one rupee a 
month. Cards and billiards were played 
and drinks and refreshments were sold. 
The learned Chief Presidency Magis- 
trate who has tried the case has come to 
the finding on these facts that the place 
was a common gaming house and that 
petitioner Adams kept it. He therefore 
convicted petitioner Adams under S. 44, 
Calcutta Police Act, and sentenced him 
to rigorous imprisonment for three 
months. He found petitioner Ben Rose 
and 14 others guilty under S. 45, Cal- 
cutta Police Act. Petitioner Ben Rose 
was sentenced to rigorous imprisonment 
for one month and the others sentenced 
to fines of Rs. 50 each. 

. The first question is whether gaming 
was taking place in the club on the 
night in question. The word “ gaming 
is defined in S. 3, Calcutta Police Act, 
as amended in 1913. It includes wager- 
ing or betting, excepting betting in a 
racecourse within an enclosure pro- 
vided by the Stewards. Here upon the 
facts there is no doubt that these ac- 
cused persons were engaged in the act 


of betting on the Calcutta Races of the 
following day and of the Lucknow Races 
of the following week. According to the 
definition they were in the act of gam- 
ing, namely, wagering and betting. 

The next question is whether the 
slips of paper and the marked card and 
the note book of Ben Rose were instru- 
ments of gaming within the definition 
in S. 3, Calcutta Police Act. “ Instru- 
ments of Gaming includes any article 
used for the purpose of facilitating gam- 
ing. Now it is possible that the accused 
persons might have wagered or betted 
with one another without making any 
record of the same, but such betting 
would be confined by their power of 
memory. There is no doubt that it 
facilitated their betting in that they re- 
corded the bets on sheets or slips of pa- 
per. Therefore the slips of paper were 
instruments of gaming within the mean- 
ing of S. 3. 

The strongest argument taken by 
Messrs. Pugh and Camell who represen- 
ted the two pettitioners was that the 
learned Chief Presidency Magistrate 
did not come to a finding that the in- 
struments of gaming were used for the 
profit or gain of petitioner M. A. Adams. 
It is true that there is no direct finding 
by the learned Magistrate that the peti- 
tioner Adams made profit or gain in 
managing the said club, although he 
came to the clear fiinding that he kept 
it as a common gaming-house. Under 
the definition in S. 3, a common gam- 
ing-house means any house kept or used 
for the profit or gain of the person keep- 
ing it, whether by way of charge of the 
use of such house, or otherwise howso- 
ever. It was admitted at the Bar that 
petitioner M. A. Adams was secretary of 
the club at Rs. 300 a month and that he 
occupied the other rooms of the flat as 
his residence. It is therefore clear on 
the evidence that petitioner Adams 
made a profit by keeping the club. He 
ran the club for the purpose of attract- 
ing gamblers, and the club was used as 
a common gaming-house. 

In our opinion therefore petitioner 
Adams has been rightly convicted under 
S. 44, Calcutta Police Act, and peti- 
tioner Ben Rose and other 14 persons 
were rightly convicted under S. 45 of 
the same Act. Having regard to the 
fact that this is the first conviction of 
the two petitioners we are of opinion 
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that the sentence of imprisonment is 
uncalled for. In lieu of imprisonment 
we sentence petitioner Adams to a fine 
of Es. 500, in default rigorous imprison- 
ment for three weeks and petitioner 
Ben Rose to a fine of Rs. 200, in default 
rigorous imprisonment for one week. 

The Police on arresting the accused 
men searched their persons and took 
away all money found on their persons 
amounting in all to Rs. 2,770 odd. The 
learned Magistrate acting under S. 48 
ordered that the whole of this money he 
confiscated and credited to Government. 
In our opinion the order of confiscation 
;of the cash money found on the persons 
jof the accused men is not warranted by 
8. 48. That section provides that on 
conviction under S. 44 or S. 45 all the 
instruments of gaming found in the house 
shall be destroyed by order of the Ma- 
igistrate, who may also order all or any 
of the securities for money and other 
larticles seized, not being instruments of 
Igaming to bo sold and converted into 
jmoney, and the proceeds thereof, with 
|all money seized therein, to be forfeited 
'or in his discretion, may order any part 
ithereof to be returned to the persons 
lappearing to have been severally there- 
'unto entitled. It appears that the 
'money seized were currency notes and 
jcoins in the pockets of the accused per- 
sons. It does not seem right in the cir- 
cumstances that this should be confis- 
cated. Mr. Caraell has quoted the case 
of Maturwa reported in 1918 All. 390 (l) 
were Banerji, J., held that although in- 
struments of gambling, etc., may be seiz- 
ed by the Police, there is no authority for 
the confiscation of the money found 
with the persons arrested. We order 
therefore that the money seized from 
the different accused persons be return- 
ed to them. 

K.S . Order according ly. 

1. Maturwa v. Emperor, 1918 All 390=46 I G 

156=40 All 517. 

A. I. R. 1935 Calcutta 473 

Lort-Williams and Jack, JJ. 

Abdul Majid and others — Accused — 
Appellants. 

v. 

Emperor — Opposite Party. 

Criminal Appeal No. 568 of 1934, 
Decided on 27th March 1935. 

(a) Criminal P. C. (1898), S. 494 — With- 
drawal of prosecution must be with consent 
of Court — Section is not intended to be used 


by prosecution to get evidence of accused 
against co accused. 

The withdrawal of the prosecution under 
S. 494 must be with the consent of the 
Court, and in exercising his discretion, the 
Judge must act judicially. The section is only 
intended to be applied in cases where either the 
evidence is insufficient to secure a conviction or 
in cases of compromise and similar circum- 
stances. It is not intended to be used by the 
prosecution to get the evidence of an accused 
against his co-accused and so escape the safe- 
guards laid down in the Code with regard to 
such evidence under S. 337 ; 1929 Gal 319, Dis^ 
from. [P 474 C 2] 

(b) Criminal Trial — Evidence of accom- 
plice should be received with greatest cau- 
tion. 

The evidence of an accomplice must always be 
received with the greatest possible caution, and 
if there is any fear in the witness’s mind that 
failure to establish the case for the prosecution 
will result in his own prosecution, it is not 
likely to lead to truthful evidence being given 
by such a witness. [P 475 0 1] 

(c) Criminal P. C. (1898), Ss. 494 and 337 
— Prosecution withdrawn — Fresh complaint 
— Evidence of accused in original prosecu- 
tion is admissible but is not entitled to 
weight without corroboration — Criminal 
Trial. 

Where a prosecution is withdrawn before 
charge under S. 494 and subsequently another is 
launched, the evidence of co-iccused in the origi- 
nal prosecution is, no doubt, admissible as 
against accused, but in practice no weight ^ould 
be given to it without corroboration. [P 477 G 1] 

Sadullah and Sudhansu Sekhar Mukerji 
for Nalini Kumar Mukerji — for Appel- 
lants. 

Proboth Chandra Chatter ji and Bires- 
war Chatter ji — for the Crown. 

Lort-Williams, J. — In this case nine 
persons were charged with offences under 
Ss 401, 328/120-B and 394/120.B, I.P.C. 
With regard to the charges under 8. 401, 
they were tried with the aid of asses- 
sors, and with regard to the charges 
under the other sections they were tried 
by the Additional Sessions Judge and a 
jury. Biren, Majid, Chitta, Nilu and 
Ramani were convicted and the other 
four acquitted. A Rule for enhancement 
of sentence was issued by this Court. 
Biren was sentenced to four years’ 
rigorous imprisonment and Nilu and 
Ramani to six months each. None of 
these have appealed. The sentences of 
Nilu and Ramani have already expired. 
Majid and Chitta were sentenced Go two 
years’ rigorous imprisonment each, of 
which sentence they have already served 
about 12 months each. 

The case for the prosecution was that 
Biren was the brain of the movement 
alleged by the prosecution. He got to 



1935 


Abdul Majid v, Emperob (Lort. Williams, J.) 


474 Calcutta 

know Majid, Ohitta, Pulin, Naresh and 
Deben and probably others, and about 
the end of 1931 or the beginning of 
1932, he invited Pulin to Beadon Square, 
where Chitta and Majid were already 
present by appointment, and described 
a plan of making money by doping 
prostitutes and stripping them of their 
ornaments. Since then the plan had 
been put into operation by Pulin and 
Biren visiting several prostitutes in 
pursuance of this conspiracy, while 
Chitta and Majid supplied money, and 
got a share of the spoil. Drugs were 
procured at first from Naresh Mitra, 
who, though at first he knew nothing 
about the purposes for which the drugs 
were to be used, eventually became 
aware of the plan and subsequently 
shared in the profit; later on, Sailen, 
Nilu and Bhulu were introduced and 
joined the conspiracy. These men used 
to meet in one or other of the parts of 
Calcutta to arrange plans for carrying 
out the objects of the conspiracy and 
for raising funds. Later on, operations 
were extended outside Calcutta, to 
Dinajpurand Rangpur. Later on, Aswani, 
Ramani and Jadu joined and operations 
wore extended to Kustia. Still later a 
plan was proposed to be carried out at 
Navadwip, by Biren, Chitta, Nilu and 
Bhulu, which involved the picking of 
the lock of a safe. This failed because 
nobody could pick the lock. It was 
alleged that Majid introduced Sukhani 
as an expert who could do that. 

Later on, the plans became more 
daring and it was arranged to make 
raids upon houses. Those, however, came 
to nothing for one reason or another 
and, eventually, the police got some 
knowledge about the gang, and various 
persons were arrested on suspicion and 
were subsequently discharged. Even- 
tually, however, Pulin was arrested on 
13th June 1933 and made a confession 
implicating the whole of these persons 
and they were re-arrested. It is obvious 
therefore that the case depends largely 
upon the confession made by Pulin. 
With regard to Biren, Pulin’s state- 
ments have been corroborated by the 
evidence of the victims of some of these 
plots. The rest of the evidence depends 
upon one or two documents, and evi- 
dence of association between the 
accused. 

As Biren, Nilu and Ramani have not 


appealed we are only concerned in this 
case with the evidence against Majid 
and Chitta. It is not necessary therefore 
for me to mention at any great length the 
rest of the evidence in the case. The docu- 
ments mostly affected Biren, though one 
document was alleged to refer to Majid 
and I will deal with that later. The 
learned Judge pointed out} at the begin- 
ning that the case depended mostly 
upon the evidence of Pulin, and sug- 
gested for the consideration of the jury 
that a statement containing such a com- 
plex mass of details could hardly have 
been the result of tutoring by the police. 
But he pointed out various aspects of 
this statement which ought to lead the 
jury to view it with some suspicion so 
far as its details were concerned. 

Pulin gave evidence in this case and 
was corroborated to some extent by the 
evidence of three other accused who 
were called as witnesses Debendra, Na- 
resh and Mukherji. The learned Judge 
quite rightly drew the attention of the 
jury to the necessity of scrutinising very 
strictly the evidence of all these wit- 
nesses. The procedure adopted with 
regard to these 4 accused is unwar- 
ranted by any provision of the Code. As 
I understand the position, the Public 
Prosecutor asked leave to withdraw the 
prosecution against each of them and 
this was allowed by the Court. There- 
upon, they were called as witnesses 
against their co-accused. In the case of 
Deben, Naresh and Mukherji possibly this 
course was justified, because it may be 
that there was not sufficient evidence 
of a prima facie case against them. But 
in Pulin’s case there was overwhelming 
evidence upon which he could have been 
convicted. 

The withdrawal of the prosecution 
under S. 494, must be with the consent 
of the Court, and in exercising his dis- 
cretion, the Judge must act judicially. 
The section is only intended to be ap- 
plied in cases where either the evidencej 
is insufficient to secure a conviction, orl 
in cases of compromise and similar cir- 
cumstances. It is not intended to be 
used by the prosecution to get the evi- 
dence of an accused against his co-ac- 
cused and so escape the safeguards laid 
down in the Code with regard to such 
evidence under S. 337. The Code pro- 
vides in the latter section various safe- 
guards to' ensure that the use of an 
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accomplice’s evidence in a trial shall not 
be liable to abuse. In the first place, it 
provides that he shall be granted a con- 
ditional pardon. Thus it ensures to that 
extent that he will give his evidence 
knowing that if he speaks the truth he 
will not suffer subsequent prosecution 
for the offence with which he has been 
charged, lie knows that, to that extent, ho 
need not feel that he is under the neces- 
sity of strengthening his evidence against 
his co-accused in order to satisfy the 
prosecution, and thus escape subsequent 
prosecution for the offence of which he 
has been pardoned. 

It is true that this is only a provi- 
sional release and if he does not speak 
the truth, the pardon may be withdrawn 
and he may be prosecuted. This amend- 
ment was introduced in the year 1898, 
and is a blemish upon the provisions of 
the Code, because it has the witness to 
isome extent in jeopardy. The evidence 
|of an accomplice must always be re- 
iceived with the greatest possible cau- 
tion, and if there is any fear in the 
^vitness’s mind that failure to establish 
I the case for the prosecution will result 
iinhis own prosecution, it is not likely to 
lead to truthful evidence being given 
‘by such a witness. However, the danger 
is comparatively remote, because such a 
witness could not be prosecuted subse- 
quently unless the Public Prosecutor 
certified that, in his opinion, the wit- 
ness has either by wilfully concealing or 
by giving false evidence, not complied 
with the conditions upon which the ten- 
der was made. If this certificate is 
given, tlien such a person may be tried 
for the offense in respect of which the 
pardon was tendered. But lie cannot 
be tried jointly with any of the other 
accused, and at his trial he is entitled 
to plead that he has complied with the 
conditions upon which such tender was 
made, in which case the prosecution must 
prove that such conditions have not 
been complied with. There is a further 
safeguard provided in sub-S. 2(a), which 
makes it obligatory upon the Magistrate 
tendering pardon to commit the accused, 
against whom the accomplice’s evidence 
is to to be given, for trial at the Court 
of Sessions, or the High Court as the 
case may be. 

In S. 494 no such safeguards are pro- 
vided so far as sub-para. (a) is con- 
cerned. That is to say, where the case 


as in the present instance is withdrawn 
before a charge has been framed. In 
such a case the accused is discharged, 
that is to say he is liable to further 
prosecution for the same offence, and 
consequently he gives his evidence well 
knowing that he may be prosecuted for 
that offence if he does not give satisfac- 
tion to the prosecution at whose instance 
he has been called as a witness. The 
position is different under sub-para, (b) 
where the prosecution is withdrawn 
after the the charge has been framed 
against the accused. In such a case he 
must be acquitted and, consequently, 
can give his evidence without fear of 
any further prosecution. I am aware 
that there is one decision of this Court 
in 1929 Cal. 319 (l) in which the Court 
held that the trial Court did not exer- 
cise its discretion wrongly in relying on 
the discretion of the Public Prosecutor 
agaist one of the accused, in order that 
his evidence might be available after 
his discharge against his co-accused who 
was being jointly tried with him, and 
that the procedure laid down in S. 337, 
Criminal P. C., namely, by tendering an 
accused person pardon under that sec- 
tion with all the safeguards mentioned 
therein, is not the only method of ob- 
taining the evidence of a co-accused 
against another. S. 337, Criminal P. C., 
does not control S. 494. The learned 
Judge who gave the first judgment in 
that case seems, with all respect, to have 
missed the point of the objections to the 
suggested procedure under S. 494, which I 
have already stated, because he based his 
decision entirely upon English cases, and 
text book writers, all of which deal with a 
position in which proposed witness is no 
longer in jeopardy — either ho has been 
acquitted or a nolle prosequi has been 
entered against him by the Crown. 

It is clear therefore that the authorities 
cited by the learned Judge are no au- 
thority for the proposition that it is 
proper to apply S. 494, and by with- 
drawal of the case against the accused 
before a charge has been framed, enable 
the prosecution to call him as a witness. 
In such circumstances the witness is in 
jeopardy all the time. Consequently 
he has the greatest possible temptation 
to improve his evidence so as to give 
satisfaction to the prosecution. 

X. G. V. Kaman v. Emperor, 1929 Gal 319=1*21 
I C 678=56 Cal 10*23. 
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In view of the fact that the evidence 
of such witnesses is always open to 
grave suspicion, the Code has laid down 
stringent safeguards to provide as far as 
possible, that the evidence of such wit- 
nesses shall be true. Those safeguards 
are contained in S. 337. If the decision 
in 1929 Cal. 319 (l), be correct then a 
way has been provided for the prosecu- 
tion to obtain the evidence of an ac- 
complice without any of the safeguards 
provided by S. 337, and so far as that 
section is concerned it would bo reduced 
to a nullity. I regret to say that I pro- 
foundly disagree with the judgment to 
which I have just referred and I am not 
surprised that the prosecution, in seve- 
ral recent instances which have come to 
our notice, have employed the method 
approved by that judgment, and have 
applied the provisions of S. 494 rather 
than follow the procedure laid down by 
the Code under S. 337. 

In my opinion therefore the evidence 
of Pulin ought to be rejected, with the 
result that the convictions and senten- 
ces imposed against Majid and Chitta 
must be set aside. Wo are not concern- 
ed with the rest of the accused, who 
have not appealed. That however will 
not dispose of the case, because we have 
to consider whether it is worth while 
sending the case against these two ap- 
pellants, Majid and Chitta, back for re- 
trial. As I have already saivl, the evi- 
dence against them depends almost 
solely upon the evidence of the accom- 
plice, Pulin. The learned Judge warned 
the jury quite properly that it is dange- 
rous to convict any person upon the un- 
corroborated testimony of an accom- 
plice. There is nothing in law against 
doing so, an accomplice being a compe- 
tent witness under S. 133, Evidence Act 
but in prudency, as is shown by S. 114, 
Ulus, (b). Evidence Act, the jury should 
require corroboration of such evidence. 
Further he pointed out that one accom- 
plice cannot corroborate another, and 
that although it is not necessary to 
have corroboration of every detail of 
the confessional statement, there must 
be corroboration in material particulars. 
The learned Judge in order to make the 
position clear ought to have said, rin 
material particulars which implicate 
the accused in the crime. He then 
quoted from a judgment of Eankin,O.J., 


Emperor (Jack, J.) 1935 

in 1931 Cal. 697 (2), in which the prin- 
ciple is correctly and clearly laid down. 
It is useful to refer to the following 
p^,ragraph in that judgment: 

“ A man who has been guilty of a crime him- 
self will always be able to relate the facts of the 
case and, if the confirmation be only of the 
truth of that history without identifying the 
person, that is no corroboration at all. We 
have always to be careful lest ths names of the 
individual accused are introduced into the tex- 
ture of a story the outline of which is true 
enough. 

Now the corroborative evidence 
against these two accused seems to me 
to fall wdthin the terms of that warn- 
ing. (His Lordship then considered the 
corroborative evidence and held that 
there was no corroborative evidence 
within the correct legal meaning of the 
term against either of these two accused. 
The judgment then proceeded.) The 
Judge ought to have told this to the 
jury, and I think that ho misdirected 
them when he summed up the evidence 
against Majid and Chitta by mentioning 
these facts without saying either one 
way or the other whether they amounted 
to corroboration in law or not. Thus 
the jury may easily have been led to 
believe that the Judge mentioned this 
part of the evidence in order to remind 
them of evidence which »was corrobora- 
tive in law of the 'evidence given by 
the accomplice. For these reasons, 
these convictions and sentences must 
be set aside and these two appel- 
lants acquitted. We see no reason to 
enhance the sentences of the other ac- 
cused. The Eule is discharged. 

Jack, J. — I agree. I would like to 
add that the use which has been made 
of S. 494 in this case was entirely un- 
justified. As stated by my learned bro- 
ther, an approver is a competent wit- 
ness under the provisions of S. 337 under 
which there are various precautions 
taken as laid down in the statute, which 
are omitted in the case of withdrawal of 
a prosecution under S. 494. It is true 
that in a number of cases such a wit- 
ness has been held to be a competent 
witness. But I respectfully agree with 
the judgment of Witworth, J., in 25 
Bom. 422 (3), where he says that 

2. Ambica Charan Roy v. Emperor, 1931 Cal 
697=1931 Or C 977=134 I C 1121=33 Or L J 
19 (SB). 

3. Queen-Empress v. Hussein Haji, (1901) 25 
Bom 422=2 Bom L R 1095. 
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It is necessary to reconcile the provisions of 
Ss. 337 and 494 and that can I think only be 
done by taking the consent of the Court in 
S. 494 as meaning consent based solely upon a 
judicial consideration of the case against tho 
person from whose prosecution the Public Pro- 
secutor desires to withdraw, and not upon any 
consideration of the uses to which that person 
may be put in a case other than his own. And 
indeed apart from any conflict with S. 337, I 
should think that to be the most natural inter- 
nretation of the section. 

He therefore held in that case that 
the witness discharged under the provi- 
sions of S. 494 was not a competent 
witness. In my view the witness can 
only be considered a competent witness 
in the sense that his evidence is not in- 
admissible in respect of the facts to 
rwhich it relates. I find that the view 
that he is a competent witness has been 
held in this Court in 1920 Oal. 87 (4). 
But in that case there is no discussion 
of the previous cases and it is merely 
stated by Shamsul Huda, J., that upon 
the reported decision 

it is enough that the accused person had been 
discharged before he gave his evidence and was 
not on his trial when such evidence was given. 
This is quite sufficient to make his evidence 
admissible. 

The learned Judge in that case alto- 
gether left out of view the fact that 
such evidence is not safeguarded by the 
provisions of S. 337. The evidence is 
no doubt admissible but in practice no 
weight should be given to it without 
corroboration. 

Convictions set a^i^de, 

4. asem Ali v. Emperor, 1920 Cal 87=55 I C 

991=21 Cr L J 386=47 Cal 154. 
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Lort-Williams and Jack, JJ. 

jR. G. Curtis — Accused — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Misc. Case No. 194 of 1934, 
Decided on 14th November 1934, for 
leave to appeal to His Majesty in Privy 
Council. 

(a) Letters Patent (Cal,), Cl. 41 — Judgment 
made by High Court in criminal case on ap- 
pellate side — High Court cannot grant leave 
to appeal to Privy Council. 

Where on a revision from the order of convic- 
tion and sentence passed by the Chief Presidency 
Magistrate, the High Court confirms that con- 
viction and sentence, the High Court has no 
jurisdiction to entertain a petition for leave to 
appeal to the Privy Council from its judgment: 
21 I C 470 and 912 and 1924 Gal 838,jReZ on, 

[P 478 C 1] 

(b) Letters Patent (Cal.), Cls. 25 and 41 — 
‘By any Court’ in Cl. 41 has reference only 


to original criminal jurisdiction of High 
Court. 

The words ‘By any Court* in 01. 41 have re- 
ference only to the Original Criminal Jurisdic- 
tion of the High Court. Cl. 25 refers to criminal 
trials before Court of Original Criminal Jurisdic- 
tion which may be constituted by one or more 
Judges of the High Court, and it proceeds to 
state that it shall be at the discretion of any 
such Court to reserve any point or points of law 
for the opinion of the High Court. The words 
in Cl. 41 ‘by any Court which has exercised 
Original Jurisdiction* have reference only to 
the words in 01. 25 ‘Courts constituted by 
one or more Judges of the High Court.’ 

[P 478 C 2] 

Brahniachari, Surendra Nath Bose II 
and Bibhuti Bhusan Lahiri — for Peti- 
tioner. 

Anil Chandra Boy Choudhury — for 
the Crown. 

Lort. Williams, J .—This is an appli- 
cation for leave to appeal to the Privy 
Council, made on behalf of Mr. E. C. 
Curtis, who desires to complain against 
a decision of Guha, J. who discharged a 
rule which had been issued to the Chief 
Presidency Magistrate to show cause 
why the order of conviction and sen- 
tence passed by him against the present 
applicant should not be set aside. 
Guha, J. confirmed and upheld the con- 
viction and sentence. 

‘ The learned Advocate who has ap- 
peared on behalf of the petitioner was 
invited to point to any authority to the 
efifect that this Court has jurisdiction to 
entertain such a petition and, he has 
been unable to do so. This is not a new 
point. It was considered so far back as 
tho year 1913 in 21 I. C. 470 (l), in 
which it was decided that no appeal 
lies under Cl. 41, Letters Patent, to His 
Majesty in Council against an order 
made by the High Court on its Appel- 
late Side under S. 118, Criminal P. C. 
In tho same volume, in 21 I. C. 912 (2) 
it was decided that leave to appeal to 
the Privy Council from a decision of a 
third Judge in a criminal case, on a re- 
ference arising out of a difference of 
opinion between two Judges of the High 
Court, could not be granted because the 
matter did not come within the ambit 
of Cl. 41, Letters Patent. That was a 
reference for confirmation of a death 
sentence. The two Judges, who heard 
the reference, disagreed and the matter 

1. Chintamon Singh v. Emperor, (1913) 21 I C 

470=14 Cr L J 598. 

2. Ataur Singh v. Emperor, (1913) 21 I 0 912= 

14 Cr L J 672. 
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was referred to a third Judge. In 1924 
Cal. 338 (3) it was decided that an ac- 
cused person cannot invite the High 
Court to grant him leave to appeal to 
His Majesty in Council from its appel- 
late judgment, either under Cl. 41, 
Letters Patent, or under any other pro- 
vision of the law. 

In that case the whole of the previous 
cases were reviewed and a number of 
unreported cases were considered. One 
of these, Madho Singh v. Emperor, which 
was tried in 1916, was a case in which 
an application for leave to appeal to 
His Majesty in Council was presented 
against an order made on a Criminal 
Reference. The application was rejected 
for the same reason, that the matter did 
not come within Cl. 41, Letters Patent. 
The learned Advocate for the petitioner, 
therefore is not correct in his conten- 
tion that none of the previous cases are 
on all fours with the present petition 
because none of the previous cases dealt 
with matters of revision such as we are 
concerned with in the present petition. 
But assuming for the sake of argument 
bhat he had been correct in his conten- 
tion, even so it appears to us that Cl. 41 
cannot possibly be held to cover such a 
case as this. That clause provides that 
from any judgment, order or sentence of 
the High Court made in the exercise of 
the Original Criminal Jurisdiction, or in 
any criminal case where any point or 
points of law have been reserved for the 
opinion of the High Court in manner 
bhereinbefore provided, by any Court 
which has exercised Original Jurisdic- 
iiion, it shall be lawful for the person 
aggrieved to appeal to His Majesty in 
Council. The order made by Guha, J. 
was not made in the exercise of the 
original criminal jurisdiction, nor was it 
made in any criminal case where any 
point or points of law had been reserved 
for the opinion of the High Court by 
any Court which had exercised original 
jurisdiction. The words in manner here- 
inbefore provided in Cl. 41 refer to the 
provisions made in Cl. 25, Letters 
Patent. In that clause it is provided 
that 

There shall be no appeal to the High Court 
from any sentence or order passed or made in 
any criminal trial before the Courts of Original 
Criminal Jurisdiction which may be constituted 
by one or more Judges of the High Court. But 

3. Phillip E. Billinghurst v. Emperor, 1924 Cal 

388=82 I 0 763=25 Cr L J 1371. 
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it shall ‘be at the discretion of any such Court 
to reserve any point or points of law for the 
opinion of the High Court. 

It is clear, therefore, that the present 
case does not come within the provision 
made in that clause, because no such 
Court, referred to in that clause, has 
reserved any point or points of law for 
the opinion of the High Court. The 
learned Advocate has argued that the 
phrase in manner hereinbefore provided’ 
cannot be intended to refer only to 
Cl. 25, because Cl. 25 deals only with 
the Original Criminal Jurisdiction of the 
High Court; whereas Cl. 41 refers also 
to orders made by any Court which has 
exercised original jurisdiction. His con- 
tention has been that the words ‘by any 
Court’ must have reference to Courts 
other than the High Court and, there- 
fore the provisions of Cl. 41 cannot have 
reference only to the provisions made 
under Cl. 25. I think that he has mis 
conceived the meaning of the word ‘by 
any Court’ in Cl. 41. Those words have 
reference only to the Original Criminal 
Jurisdiction of the High Court. Cl. 25 
refers to 

‘criminal trials before Courts of Original Crimi*| 
nal Jurisdiction which may be constituted byi 
one or more Judges of the High Court’ 
and it proceeds to state that it shall be 
at the discretion of any such Court to 
reserve any point or points of law for 
the opinion of the High Court. In my 
opinion, the words in Cl. 41 ‘by any! 
Court which has exercised Original 
Jurisdiction’ have reference only to 
the words in Cl. 25 ‘Courts constituted 
by one or more Judges of the High Court.’ 
Consequently, the learned Advocate has 
not been able to distinguish the present 
case from cases which have been decided 
previously, which decisions are binding 
upon this Court. This petition therefore 
must be rejected. 

Jack, J. — I agree. 

K.S. Petition dismissed. 
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MUKERJI AND M. C. GhOSE, JJ. 

Nathuram Agarwalla — Plaintiff —Ap- 
pellant. 

V. 

Abdul Latif and others — Respondents. 

Appeal No. 10 of 1930, Decided on 
18th December 1934, from original de- 
cree of Sub-Judge, Jalpaiguri, D/- 14th 
September 1929. 
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(a) Registration Act (1908), S, 17 (1) — 
Compromise decree — Transaction by which 
rights of one party are extinguished and 
rights are created in favour of another party 
in property in dispute — Decree is not hit by 
S. 17 (1). 

]f by a decree of a Court made on a com- 
promise a transaction is had which hjts the 
effect of extinguishing the right of a party and 
declaring or creating a right in favour of ano- 
ther party in any property which is the subject 
matter of the suit or proceedings, Sub-S. (l), 
S. 17 of the Act would not hit that decree. 

[P m C 2] 

(b) Partition — Suit — Some of cosharers 
not made parties — Suit cannot be proceeded 
with. 

A suit for partition cannot go on when some 
of the cosharers have not been made parties. 

[P 481 C 1] 

(c) Cosharer — Cosharer not taking steps to 
take possession from other cosharers— He is 
not entitled to mesne profits. 

It is not right that a party who does not take 
any steps to lake possession of lands from others 
who are his cosharers should be allowed a 
decree for mesne profits. [P 481 C 1] 

Nirmal Chandra Chakravarti — for 
Appellant. 

Hemendra Nath Bose and Surjya 
Kumar Aich — for Eespondent. 

Surjya Kumar Aich — for Deputy 
Eegistrar. 

Mukerji, J. — The plaintiff is the ap- 
pellant in this appeal. He instituted 
the suit out of which this appeal has 
arisen for declaration of his title to a cer- 
tain share in some lands and for recovery 
of possession thereof with mesne profits 
after partition. The facts necessary 
to be stated for purposes of the points 
which have arisen in the present appeal 
are very few. One Bengu Mahomed had 
a four annas share of a tenure w^hich 
previously bore a rental of Es. 54-8-0 
but now bears a rental of Es. 75. He 
died leaving behind him 3 sons and a 
predeceased son’s son. The predeceased 
son’s son was amicably given a 1/8 of 
the share which Bengoo Mahomed owned 
and the remaining 7/8 of the share came 
to be owned and possessed by the 3 sons 
of Bengoo Mahomed who divided the 
same in three equal shares amongst 
themselves. One of these three sons was 
Kohordi Mahomed. Some of the sons of 
Kohordi Mahomed mortgaged the entire 
share of their father in the properties, 
viz. 4 annas 13 gandas and odd karas 
out of the one fourth share of Bengoo in 
favour of the plaintiff and the plaintiff 
in execution of the decree which he ob- 
tained on the mortgage purchased the 
entire share of the said Kohordi Maho- 
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med and took delivery of possession 
through Court. The mortgagors had 
really no title to the entire share mort- 
gaged and were only entitled to a share 
of 2 annas 6 gandas odd karas out of 
the one-fourth share of Bengoo. The 
plaintiff after his purchase sold off the 
share which he had purchased viz. the 
entire share of Kohordi to defendant 10 
under a Kobala on 10th March 1924. 
Defendant 10 as plaintiff thereupon 
instituted a suit for possession on evic- 
tion of the other heirs of Bengu and 
made the plaintiff a pro-forma defen- 
dant numbered as defendant 10 in that 
suit. The suit ended in a compromise 
under which it was dismissed. But one 
of the terms of the compromise was as 
follows : 

Plaintiff gets from defendant 10 a sum of Rs. 460 
in all and in consideration thereof relinquishes 
in his favour all his claims arising under th« 
Kobala executed by the said defendant 10. The 
title of defendant 10 to the lands in dispute to 
which he is in fact entitled under his auction 
purchased right remains unimpaired and the 
plaintiff’s cJaim thereto will be rejected. 

Thereafter, the plaintiff instituted the 
present suit claiming the share which 
had really passed to him under his auc- 
tion purchase (i. e. 2as. 6g. odd in 
Bengoo’s one fourth) and for recovery of 
mesne profits after partition of that 
share. Defendants 1 to 4 had not ap- 
peared to challenge the plaintiff’s title 
to the share that he claimed, but put 
forward a defence as against the plain- 
tiff’s claim for mesne profits. Defen- 
dants 5 to 9, while supporting the pleas 
which defendants 1 to 4 took, pleaded, 
in addition, that the plaintiff had ac- 
quired no title to the share under the 
compromise decree which was passed in 
the suit, which defendant 10 had insti- 
tuted and to which reference has already 
been made. They also resisted the 
plaintiff’s claim for partition. Amongst 
the issues that were framed there were 
three which were pressed and so were 
dealt with by the learned Subordinate 
Judge, namely Issues 4, 6 and 11. The 
findings of the learned Judge on Issue 6 
are to the effect that the plaintiff had, 
under the auction purchase, acquired the 
share which he has claimed in the pre- 
sent suit, but that he had parted with 
that share in favour of defendant 10 
by a registered Kobala Ex. 2. It was 
found also that the compromise decree 
on which the plaintiff relied for the 


Nathuram V. Abdul Latif (Mukerji, J.) 



480 Calcutta 

purpose of showing that the right, 
title and interest of defendant 10 to 
that share was extinguished and his own 
title to the share was revived, was one 
which could not be admitted in evidence 
for want of registration. Being of that 
opinion, the learned Subordinate Judge 
held that the compromise decree had 
not conferred any title to the plaintiff 
and that therefore the plaintiff's prayer 
for declaration of title should be dis- 
missed. 

As regards issue 4 the Judge, upon the 
evidence of plaintiff’s witness 3, Amir- 
uddin, held that there were certain 
lands in the jote which were in the 
ejmali possession of all the cosharers 
of the entire jote of Rs. 75 and that al- 
though the cosharers who were the 
heirs of Bengu Mahomed and were enti- 
tled to the four annas share in the big- 
ger jote were made parties to the suit ; 
the remaining 12 annas cosharers had 
not been impleaded as parties thereto. 
On this finding the Judge held that the 
claim for partition could not be pro- 
ceeded with. As regards the mesne 
profits which is the subject-matter of 
issue 11, the learned Judge was of opin- 
ion that the plaintiff was not entitled to 
any mesne profits in view of certain cir- 
cumstances to which the learned Judge 
has referred in this connexion. But he 
has observed that if on any ground it 
was thought proper to award mesne pro- 
fits, such profits should not in his opin- 
ion, exceed Es. 100. In this appeal 
which the plaintiff has preferred, his 
principal argument is directed against 
the conclusions of the learned Subordi- 
nate Judge on issue 6. The reason upon 
which the learned Judge has proceeded 
in holding that the compromise decree 
required registration before it could be 
admitted in evidence seems to be the 
following : that the suit in which that 
decree was passed was for possession of 
the share of Kohordi by ejecting certain 
persons who were the principal defen- 
dants, that is to say defendants 1 to 9 
in that suit, and that defendant 10 in 
that suit, the transferor, was only a pro 
forma defendant. The learned Judge 
evidently thought that in deciding the 
question as to whether the decree should 
be regarded as admissible or not under 
the provisions of S. 17, Registration Act, 
the Court can go behind the terms of 
the decree itself and find out what the 
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contentions of the respective parties 
were in the suit or, in other words, whe- 
ther some relief was actually claimed 
against the particular defendant with 
whom the compromise was effected, 
S. 17, Registration Act, in sub-S. (l), 
specifies the different kinds of docu- 
ments that shall be registered or in 
other words of which the registration is 
compulsory. Cl. (b) of that sub-section 
speaks of other non-testamentary instru- 
ments which purport or operate to 
create, declare, assign, limit or extin- 
guish whether in present or in future, 
any right, title or interest whether ves- 
ted or contingent of the value of one 
hundred rupees or upwards etc. Leaving 
aside the question of value for the mo- 
ment, a document which purports or 
operates to create or declare right in 
favour of another, if it is to be operative 
at all, must be registered under the 
provisions of S. 17, sub-S. (l), CL (b). 
But Cl. (4) of sub-S. (2), S. 17 says : 

Nothing in Ola. (b) and (c), sub-S. (l) applies 
to any decree or order of a Court except a decree 
or order expressed to bo made on a compromise 
and comprising immovable property other than 
that which is the subject-matter of the suit or 
proceeding. 

Upon the plain terms of the provisions 
to which I have just referred it is clear 
that it by a decree of a Court made on a 
compromise a transaction is had which 
has the effect of extinguishing the right 
of a party and declaring or creating a 
right in favour of another party in any 
property which is the subject-matter of 
the suit or proceeding, sub-S. (l), S. 17 
of the Act would nob hit that decree. It 
is difficult to see how upon the plain 
terms of the compromise decree in the 
present suit it can be regarded as falling 
outside the provisions of Cl. (4), sub- 
S. (2), S. 17, Registration Act. The de- 
creo was therefore admissible notwith- 
standing that it was not registered. Once 
it is held to be admissible, the result is 
that it is binding between the plaintiff 
and defendant 10. Defendant 10 has 
been examined as a witness on behalf of 
the plaintiff in the present suit. He has 
not laid any claim to the share which is 
covered by the declaration contained in 
the decree. And defendants 1 to 4 who 
were the original owners of that share 
and were the plaintiffs mortgagors have 
not laid any claim thereto. Apart from 
anything else, it is highly doubtful if it 
is at all open to defendants 5 to 9 who 
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had no title to that share, to take the 
'defence that the plaintiff has no title to 
the share which he has claimed. But 
whatever that may be the decree which 
was passed in the previous suit expressly 
provided that any right which defen- 
dant 10 had acquired under his purchase 
from the plaintiff was extinguished and 
the plaintiff’s title to the share which 
he had previously sold to defendant 10 
remained unaffected. Plaintiff therefore 
is clearly entitled to the declaration of 
the title that he has asked for in this 
suit in respect of the share stated by 
him in his plaint. 

The next question is as to whether 
the suit as a suit for partition can go on 
in view of 'that fact that some of the co- 
sharers of the bigger jote of Rs. 75 have 
not been made parties to it. We think 
the learned Judge has taken the right 
view of this matter and it is not pos- 
sible, having regard to the frame of the 
suit such as it is to proceed with it for 
the purpose of making a decree fot parti- 
tion. As regards mesne profits, which 
form the subject-matter of issue; 11 the 
learned Judge has given very good rea- 
sons for holding as to why the plaintiff 
should not be awarded any mesne profits 
lit all. Looking at the facts from' the 
right angle of vision it would seem that 
the defendants who were in possession 
of the lands had no alternative but to be 
in such possession. It has not been 
proved' that the plaintiff at any time 
made any attempt to take possession 
:and it is not right that a party who 'does 
not take any steps to take possession of 
lands from others who are his cosharers 
should be allowed a decree for mesne 
profits. The claim for mesne profits has 
been rightly refused. 

The result is that the appeal succeeds 
in part, the decree from which it has 
been preferred is set aside and it . is 
ordered that the plaintiff’s title to the 
share claimed by him in the plaint be 
declared. Plaintiff will bo entitled to 
joint possession with the defendants. 
The appellant will have his costs of this 
appeal from respondents 10 to 14 hear- 
ing fee being assessed at three gold 
mohurs. » 

M. C. Ghoee, J.t~1 agree. 

K.S. ^ Order accordingly , 
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R. C, Mitter,' J. ■ 

Mohini Mohan Mitra and another 

V. 

Radha Sundari Dasi and others 

Civil Rule No. 1140 of 1934, Decided 
on 9th April 1935. 

(a) Bengal Tenancy Ack (1882), S. 26-F— 
Enquiry is not limited to matters mentioned 
in sub Ss. (2) and (3). 

It cannot be asserted broadly that the enquiry 
in proceedings under S. 26-F is limited only to 
matters mentioned in sub-S^. (2) and (3): Cases 
referred, [P 483 Q 1] 

(b) Evidence Act (1872), S. 115— Doctrine 
of Estoppel — Essentials pointed but — Held on 
facta there was estoppel. 

In order to attract the doctrine of estoppel 
there must be representation of a fact and on 
the faith of that representation an act must be 
done. These two factors prima facie attract 'that 
doctrine. It would not be applied if the real 
state of facts, which is at variance with the 
facts represented, be knowp by the party plead- 
ing estoppel. It would ndt be applied also to 
defeat a statutory enactment oh the princi|)le 
that there is no estoppel against statute. , > ' 

' Where representation of . e, j lyjM. .made by 
the transferee that the teqapey was an occu- 
pancy holding, and the petitioners acted on the 
faith of that representatioii' *by making the ap- 
plication for pre emption and it was not pleaded, 
nor was there any proof or a finding that the 
sa^ applicants know that the tenaiiny jwas not 
an occupancy holding, and there, was, no statu- 
tory prbvtsion which would be defeated by' al- 
lowing estoppel to operate: ' •]* .,* 

, Held', that it was pot open to the opposite 
party to plead or p|*ove ip these ^proceedings 
that the tenancy was governed by tbo Transfer 
of Property Act: 1931 Cal 483'; 1935 Cal 163 
and 1934 Cal 830, Bel on. [P 483 C 1,2] 

Gopendra Nath Das — for Petitioners. 

Bankim Chandra Mukherjee & Mukii- 
pada Chatter jee-^ior Opposite Parties. 

Upendra Kumar Roy and Surajit 
Chandra Lahiri — for Deputy Registrar. 

Order . — This rule has been -^bbtained 
by two out of- many coshater^^ landlords 
whose application for pre-emption made 
und^r S. 26-P, Ben. i Ten. Act, has been 
dismissed by the learned Muneiff of 
Dubrajpur. Opposite parties 2 to 5 had 
a tenancy under the petitioners and op- 
posite parties 6 to 41. On »7th April 
1933 they sold to opposite ' party 1,13 
acres of land out of the said tenancy. 
In the conveyance the description of the 
property sold was given as a • ryoti hold- 
ing. A notice^ of transfer under the 
provisions of S. 26-C was given to the 
landlords and the landlord’s transfer fee 
prescribed by S. 26-D, Ben. Ten. Act was 
also deposited. On 8th August 1933 the 
petitioners ‘received^ the said^ notice of 
transfer J and > on the reopening of the 
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civil Courts on 23rd October 1933 they 
made the application for pre-emption. 
It does not appear whether the notice of 
transfer was served upon Sasadhar Mitra, 
one of the cosharer landlords who had 
been made a proforma defendant to the 
application for pre-emption. At least 
there is no specific finding of the learned 
Munsiff on the point. The cosharer 
landlords who had been made defendants 
also applied for pre-emption but their 
claims have been dismissed by the 
learned Munsiff on the ground of limita- 
tion. It will be necessary to consider 
the claim of opposite party 16, who is 
the legal representative of Sasadhar 
Mitter who died on 10th November 1933. 

The main defence of opposite party 1 
was that S. 26-F was not applicable at 
all as the lands transferred according to 
hiu) do not form part of an agricultural 
tenancy. She contends that the tenancy 
of opposite parties 2 to 5 was taken for 
residential purposes, and is not governed 
by the provisions of the Bengal Tenancy 
Act at all. the learned Munsiff has 
found as a fact .that the said tenancy is 
governed by the provisions of the Trans- 
fer of Property Act and has on that 
ground dismissed the application for pre-" 
emption. It was contended before him, 
as it is before me, that the opposite 
party 1 was not entitled to raise in these 
proceedings the question of the nature 
and character of the tenancy. Mr, Dass 
who has appeared in support of the rule 
has placed his contentions on two 
grounds, namely that (l) in proceedings 
under S. 26.F, Ben. Ten. Act, the in- 
quiry is limited to the matters men- 
tioned in Bub-Ss. 2 and 3, S. 26-F and 
the Court cannot travel beyond the 
matters specified therein. His conten- 
tion comes to this, that when an applica- 
tion for pre-emption has been made, the 
Court has to determine the following 
questions only: (a) as to whether the 
money deposited by the applicant falls 
short of the price stated in the notice 
and the compensation, (b) what amount 
of rent has been paid by the transferee 
after the date of the transfer, (c) what 
amount has been paid for annulling en- 
cumbrances and (d) the rate of interest 
that the applicant for pre-emption will 
have to pay on items (b) and (c). Al- 
though the view I am taking on the 
second contention of Mr. Dass renders 
it unnecessary for me to decide the said 


question, I am of opinion that this con- 
tention of Mr. Dass cannot be given 
effect to. The reported cases show that 
various other questions have been al- 
lowed to be raised in proceedings arising 
under S. 26.F. For instance, questions 
of defect of parties, and as to whether 
the sale was one taken in benami for the 
benefit of a cosharer tenant, have been 
allowed to be raised in such proceedings. 
In Civil Eule No. 1324 of 1934 (1) I 
have myself held that the last men- 
tioned question could be raised and the 
benami being proved, the application 
for pre-emption was dismissed. No 
doubt Henderson, J., has by his judg- 
ment delivered on 14th March 1935 held 
in Civil Eule No. 1700 of 1934 (2) that 
in proceedings for pre-emption under 
Section 26-F, the Court can only go 
into the matters specified in S. 26-P 
sub-Ss. (2) and (3). There, an applica- 
tion for pre-emption was made. Both 
the transferor and transferee pleaded 
that the sale was a fictitious one and no 
title was intended to pass or had passed. 
Henderson, J., held that the transfer had 
no locus standi in those proceedings 
which he said was of a summary naturo 
and remarked that the aforesaid ques- 
tion falls beyond the scope of the in- 
quiry. He however remarked that the 
order for pre-emption would not give the 
successful applicant possession and that 
the said question can be raised in a 
subsequent suit for possession. I do not 
see why a landlord who has obtained an 
order for pre emption will have to bring 
a suit for possession. He would obtain 
possession in execution of the order for 
pre-emption under the provisions of sub- 
8. 6, Cl* (3), S. 26-F. The executing 
Court in executing the order for pre- 
emption would not be able to go behind 
the order, I do not see how after tho 
landlord has been put in possession in 
execution of the order for pre-emption a 
suit to recover possession from him 
would lie or be successful. The pre- 
emption order will have to be vacated 
or got round in order that such a suit 
may be successful. The right of pre- 
emption has been created by statute 
which has also defined the procedure for 

1. Nabendra Kishore Roy v. Abdul Majid, Civil 
Rule No, 1824 of 1934 Decided on 19th Febru- 
ary 1934. 

2. Nibaran Chandra Bhattacharya y.Hem Nalinl 
Debi, Civil Rule No. 1700 of 1934 Decided on 
14th March 1936. 
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enforcing the right. According to well pre emption knew who his cosharer 


established principles the jurisdiction 
conferred on the Court by S. 26-F would 
be exclusive and its decision would be 
final. The decision given by Henderson, 
J,, in the said rule may be supported on 
different principles and will have to be 
carefully considered if the question, as 
to whether such a plea as was taken by 
the transferee in the case that came up 
before him would be admissible in pre- 
emption proceedings, again comes up for 
consideration before this Court. But it 
is not necessary to consider the matter 
further as I have stated before that this 
rule can be decided on the second point 
raised by Mr. Dass. However I hold 
that it cannot be asserted broadly that 
the inquiry in the proceedings under 
2G-P is to be limited only to the 
matters mentioned in sub-Ss. (2) and (3) 
of the said section. 

The second ground urged by Mr. Dass 
is based on estoppel. He says that the 
transferee cannot go back upon the 
statements made in the notice of trans- 
fer as to the nature of the tenancy and 
having purchased a property with the 
specific description that it is an occu- 
pancy holding cannot turn round and 
defeat the application for pre-emption 
by stating and proving that the tenancy 
.purchased was of a different nature. In 
)rder to attract the doctrine of estoppel 
there must be representation of a fact 
and on the faith of that representation 
an aoli must be done. These two factors 
prima facie attract that doctrine. It 
would not be applied if the real state of 
facts, which is at variance with the facts 
represented, be known by the party 
pleading estoppel. It would not be ap- 
plied also to defeat a statutory enact- 
ment on the principle that there is no 
estoppel against statute. It is on these 
principles the decision given in 1934 Cal 
830 (3) and 1935 Cal 153 (4) can be 
supported, for if the transferee had been 
held bound by the statements in the 
notice of transfer as to the number and 
names of the landlords on the principle 
of estoppel, 8. 188, Bengal Tenancy Act, 
would have been made nugatory in such 
cases. In one of these oases also, the 
facts indicate that the applicant for 

8. Brajendra Kumar Banerjee v. Symannessa 
Bibi, 1934 Cal 830=164 I 0 676. 

4. Adhar Chandra Shaba v. Gbur Chandra Shaha 
1986 Cal 163=154 I G 823. 


landlords were, and that the persons, 
mentioned as landlords in the notice of 
transfer w^ere not all the landlords of 
the holding. It is also on the principle 
that there cannot be estoppel against 
statute that I based my decision in Civil 
Eule No. 1324 of 1934 (l). In the 
case before me representation of a fact 
was made by the transferee that the 
tenancy was an occupancy holding; the 
petitioners acted on the faith of that 
representation by making the applica- 
tion for pre-emption. It is not pleaded, 
nor is there any proof or a finding that 
the said applicants knew that the ten- 
ancy was not an occupancy holding, and 
there is no statutory provision which 
would be defeated by allowing estoppel 
to operate. I hold accordingly that it 
was not open to the opposite party 1 to 
plead or prove in these proceedings that 
the tenancy was governed by the Trans- 
fer of Property Act. The case before me 
comes within the principle enunciated 
by Suhrawardy and Costello, JJ., in 1931 
Cal 483 (5), I accordingly hold that the 
learned Munsif was wrong in dismissing 
the application for pre-emption made b^ 
the petitioners. 

The opposite party 16, who is a minor 
contends before me that his claim foi 
pre-emption has been wrongly dismissec 
on the ground of limitation. He sayi 
that there is no finding that the notic< 
of transfer had been served on his father 
Sasadhar Mitra, and as such he coulc 
have applied for pre-emption within a 
reasonable time. Sasadhar died on the 
very date on which the notice of the 
application for pre-emption was served 
on him. Opposite party 16 was brought 
on the record in the place of his father 
on 6th January 1934. A Court guardian 
was appointed, who communicated with 
the mother of this opposite party only 
on 22nd March 1934 and on 18th April 
1934 an application on his behalf to 
become co-applicant for pre-emption 
was filed. If no notice of transfer had 
been served on Sasadhar, the argument 
placed before me would no doubt be 
forceful, but I cannot accede to the 
prayer of the opposite party 16 to allow 
him pre-emption along with the peti- 
tioners before me. He did not move 
this Court against the order passed by 

6. Surendta Nath Laik v. Notan Behary Mandal, 

1931 Cal 483=131 I C 866. 
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the learned Munsif and if his prayer be 
acceded to, the matter cannot be finally 
disposed of here, for the Munsif has not 
recorded any finding as to whether 
Sasadhar Mitter had been served with 
the notice of transfer. If I am to accede 
to his prayer I would have to remand 
the case to the Munsif, which I am not 
willing to do, seeing that he has not 
moved this Court against the Munsit's 
-order. The result is that I set aside the 
Munsif ’s order and grant the application 
of the petitioners before me for pre- 
emption. The Eule is accordingly made 
absolute with costs against opposite 
party 1. Hearing fee one gold mohur. 

K.s. Buie made absolute. 
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(Special Bench) 

CogTEDLO. LORT-WILLIAMS AND 
,, ^ Henderson, JJ. 

In the matter of An Advocate, 

Disciplinary Case No. 1 of 1934, Deci- 
ded on 30th July 1934. 

Legal Practitioners Act (1879), S. 12 — 
Mere negligence however ^ gross cannot 
amount to misconduct— But if accompanied 
by suppression of truth or deliberate mis- 
representation, it is misconduct. 

Per Costello, J— If a professional man does 
not tell the truth in connexion with a matter 
which he has undertaken to carry through on 
behalf of a client, that is conduct which might 
easily be said to involve moral delinquency. Tt 
is not in the best interests of the legal profes- 
sion as a whole or of any member of it (other 
than the person accused) that there should be 
any lax or loose standard of professional con- 
duct, [P 487 C 1] 

Per Lort-Williams, J —Mere negligence how- 
ever gross cannot amount to misconduct, pro- 
fessional or otherwise. . ' [P 488 0 1] 

Per Henderson, J.— Negligence accompanied 
by suppression of truth or by deliberate mis- 
representation would be misconduct: 1926 Mad 
568, ReZ. on,\ English cases referred. 

[P 488 G 2] 

H, G. Mazumdar^^iox Bar Council. 

A^ K. Boy, P. N. Saner jee, Bejoy 
Kumar Bhattacharjee, Panohanon Ghose 
and Mohendra Nath Mitter — for the 
Advocate. 

J, G, Oalstaun — in person. 

Costello, J. — On 29th December 
1933, a complaint was made to the 
Court under S. 10, Bar Councils Act, by 
Mr. J. 0. Galstaun concerning the con- 
duct of an advocate whom he had in- 
sttuoted to file art appeal against a deci- 
sion of the Additional District Judge, 
Alipore, which had been given on 10th 


September 1932, in an appeal in a suit 
brought by Raja Janaki Nath Roy 
against Mr. Galstaun, in the Court of 
the first Subordinate Judge, 24-Parga- 
nas at Alipore, the suit having termina- 
ted on 13th December 1930, in favour of 
the plaintiff. The matter of the com- 
plaint was referred to by this Court for 
inquiry to the Bar Council under the 
provisions of S. 10, sub-S. (2), Bar Coun- 
cils Act, 1926, and the case was duly 
inquired into by a committee of the 
Bar Council, that is to say, by a tribu- 
nal constituted under the provisions of 
S. 11, sub-S. (2), Bar Council's Act. The 
findings of the tribunal were forwarded 
to the Court through the Bar Council in 
accordance with the provisions of S. 12, 
sub-S. (2). The matter has now come 
before us under the provisions of sub- 
S. (3), S. 12. 

It is to be observed at the outset that 
by sub-S. (l), S. 10, the High Court may 
reprimand, suspend, or remove from 
practice any advocate of the High Court 
whom it finds guilty of professional or 
other misconduct. The question which 
we have to determine, therefore is whe- 
ther upon the the findings of the tribu- 
nal there was any such professional or 
other misconduct on the part of the 
advocate against whom the complaint 
was made as would require us to take 
action under S. 10, sub-8, (l). It is ne- 
cessary, I think, that I should refer to 
the facts which constituted the com- 
plaint made by Mr. Galstaun against 
the advocate concerned. It appears 
that Mr. Galstaun obtained certified 
copies of the judgment of the Addition- 
al Judge at Alipore and the decree made 
by him on 27th September 1932, and 
that the last date for presenting an ap- 
peal from that judgment was 30th Janu- 
ary 1933 or thereabout. Mr. Galstaun 
handed over the certified copies of the 
judgment and decree and all other rele- 
vant papers in connexion with his case 
to the advocate whose conduct we are 
now considering, and* instructed that 
advocate to draw up grounds of appeal 
without delay. On 19th October 1932, 
Mr. Galstaun wrote to the advocate say- 
ing that if ho had the grounds of appeal 
made out, he would like to see them. 
Subsequently the advocate did show 
the grounds of appeal to Mr. Galstaun, 
and thereupon he received * from Mr. 
Galstaun on 21st October 1932, a sum 



1935 In re An Advocate (SB) (Costello, J.) Calcutta 486 


of Bs. 20 and on 2nd November 1932, a 
further sum of Es. 220, and at the same 
time Mr. Galstaun executed a proper 
form of vakalatnama empowering the 
advocate to act on his behalf. Accord- 
ing to Mr. Galstaun’s statement, and no 
doubt it is perfectly accurate, the advo- 
cate thereupon undertook to file the ap- 
peal in due time. 

Nothing more was heard by Mr. Gals- 
taun in the matter prior to 24th Janu- 
ary 1933, on which date whilst writing 
to the advocate with regard to other 
legal matters which Mr. Galstaun had 
entrusted to his charge, he inquired 
about the appeal in the following words: 

What about the appeal in Janaki- 
nath Boy's case? ' He seems to have 
underlined the words *‘about the ap- 
peal." To that question no reply was 
received, and on 2nd March 1933, Mr. 
Galstaun wrote to the advocate a letter 
at the end of which he said again: 

When is Janakinath Roy’s appeal com- 
ing up ?" On 9th March 1933, the 
advocate wrote a letter to Mr. Galstaun 
referring by implication to the various 
other legal matters but remaining 
silent as to the question of Mr. Gals- 
taun’^ appeal in Janakinath Roy’s 
case. Accordingly on 20th April 1933, 
Mr. Galstaun again wrote to the advo- 
cate and in that letter he put the head- 
ing Myself V. Janakinath Boy, and said: 

Are you arranging to put this appeal on the 
board? Please see that this is done immediately 
after the vacation. 

But again no reply was forthcoming. 
Mr. Galstaun wrote again on the 1st 
May a letter in which he once more said 
When is Janakinath Roy’s appeal going 
on." A.t long last in reply to that let- 
ter the advocate did condescend to give 
an answer to Mr. Galstaun’s repeated 
enquiries. The reply was in these words: 

I shall let you know about the position of 
Janakinath Koy’s appeal case as soon as I shall 
be able to attend Court after recovery. 

Apparently nothing more was heard 
from the advocate in the course of the 
next ten days; so on the 12th May Mr, 
Galstaun again wrote to the advocate a 
letter which was headed “Be. Janaki- 
natb," and in that letter he said: 

I met Charu a few days ago in the High Court 
and I asked him about the appeal. Will you 
kindly let me know if it has been filed and what 
proceedings you are taking in the matter? This 
thing has been lying in your hands for a very 
,ong time and evidently neglected. 


Now, that was a perfectly definite let- 
ter, and it contained inferentially a 
charge of neglect against the advocate. 
Even to that he did not reply. So Mr. 
Galstaun wrote a further letter on the 
17th May which was also headed “Be 
Janakinath Roy" and said: 

I wrote to you on the 12th but have had no 
reply. I understand Charu is leaving for Eng- 
land tomorrow. Will you please meet me to- 
morrow morning at 8-30 to discuss the matter? 

That letter produced a reply in the 
shape of a letter dated 17th May 1933,^ 
in which the advocate said that he 
would see Mr. Galstaun on the Saturday 
ensuing, that is to say on 20th May 1933. , 
That appointment was kept, and the 
advocate saw Mr. Galstaun on 20th May. 
Then for the first time the advocate 
disclosed the fact that the appeal had 
never been filed at all, and that the 
moneys which the advocate had re- 
ceived for the necessary charges together 
with the papers were still in the bands 
of the advocate. Thereupon Mr. Gals- 
taun demanded of the advocate that he 
should return all the papers and the 
money. Apparently he only got back 
certain of the papers in answer to that 
request but none of the money. There- 
upon Mr. Galstaun applied to this Court 
for an extension of time for the filing of 
the appeal which had become barred so 
long before in the month of January. 
In para. 7 of his complaint which is 
roally the indictment against the advo- 
cate, he said: 

I have been very materially prejudiced and I 
shall have to suffer considerable loss and damage ^ 
by my appeal not having been filed in time by 
the said advocate on account of bis grossly ^ 
negligent conduct in not filing the appeal in 
time and fraudulently suppressing the fact for 
about six months in spite of the repeated in- 
quiries by me till a very distant date when the 
appeal was time- barred by limitation even 
though he was furnished with costs and all 
necessary papers. 

Then in para. 8 the complainant said: 

The aforesaid advocate is guilty of unprofes- 
sional conduct and gross misconduct and is also 
liable for the damages that I hav^ sustained. 

It is to be seen therefore that the 
form of complaint which was lodged 
against this advocate contained in effect 
four charges: (l) that he was grossly 
negligent, (2) that he fraudulently sup- 
pressed the facts, (3) that he had been 
guilty of unprofessional conduct, (I sup- 
pose this is really comprehended within 
the other two) and (4) that he was guilty 
of gross misconduct. Evidence was given 



i86 Calcutta In re An Advocate (SB) (Costello, J.) 1935 

before the tribunal by the complainant can only bo extracted from that com- 


and also by the advocate concerned. 
But prior thereto or rather in connexion 
with the enquiry the advocate had put 
in a written statement in which, to all 
intents and purposes, he admitted the 
facts of the case as to the chronological 
history of the matter. But he put for- 
ward the excuses by way of defence that 
he had omitted to attend to Mr. Gala- 
taunts business or to file this particular 
appeal in time by reason of the illness 
of his children, they having sufifered 
from typhoid fever for about three 
months from the month of January 1932 
onwards and also by reason of his own 
ill health in the month of December and 
January and again from the month 
of April onwards. He denied that he 
had any intention to defraud or to cause 
any loss or damage. Then at the end of 
para. 9 of his written statement he said: 

He was and is always ready to return to Mr. 
Galstaun the money he had received from him 
on account of costa. 

The tribunal in its findings says that 
the broad facts are not in dispute, and 
those facts are set out in some detail. 
The actual findings are contained in 
para. 6 and subsequent paragraphs. In 
para. 5 the tribunal said: 

We have not the slightest hesitation in find- 
ing that the advocate concerned was guilty of 
gross negligence in the performance of his duties 
as an advocate and that he had no justification 
for not filing the appeal within time. We are 
not at all satisfied with the excuses put forward 
by the advocate and do not accept them. 

That means that the tribunal found 
that the advocate was guilty of the first 
of the four charges which I have enu- 
merated. There is also, it is to be ob- 
served, an addendum put forward by 
the tribunal itself which is not directly 
referable to any of these specific charges 
made by the complainant, because the 
tribunal says that it was not satisfied 
with the explanation put forward by the 
advocate, and that is, in my opinion, 
tantamount to saying that the advocate 
himself had put forward excuses which 
were false in order to account for the 
negligence of which he admitted that 
he was guilty. Then in para. 6 the tri- 
bunal says: 

As regards the charge of misappropriation, we 
find that such charge has not been established. 

The comment one would make upon 
that is that there is no direct charge of 
misappropriation in the original com- 
plaint lodged by Mr. Galstaun, and it 


plaint by reference to the paragraph in 
which Mr. Galstaun said that he asked 
or demanded for the return of the money 
but he had not recovered it. It is to be 
emphasized for our present purpose that 
the tribunal did nevertheless say that 
there was no misappropriation. As re- 
gards what I have called the second 
charge ‘fraudulently suppressing the 
facts’, the tribunal said : 

The charge of fraudulent suppression was made 
against the advocate but has not been persisted 
in. 

Then in the final pragraph the tri- 
bunal said : 

Although we find that the advocate concerned 
was guilty of gross negligence, we are by no 
means satisfied that the complainant himself 
was not to blame partially for his appeal having 
become time- bar red, as all the correspondence 
and the activities of the complainant seems to 
have come into existence after the appeal had 
become time- barred. 

I feel impelled to remark in connexion 
with that comment of the tribunal that I 
am entirely at a loss to understand what 
the members of the tribunal had in 
their minds in making such a comment, 
because in my opinion it is no part of 
the duty of a client to frequenl;^ the 
office of his solicitor, or the residence of 
his advocate, it the advocate has no 
office, for the purpose of keeping him up 
to the mark, or if I may use the common- 
place expression, i. e. for the purpose of 
seeing that he is doing the work which 
he has undertaken to do and for which 
necessary funds have been provided. In 
my opinion Mr. Galstaun had a right to 
expect when he had given the Vakalat- 
nama, necessary instructions and papers, 
and had provided the advocate with 
funds for the purpose, that he could put 
the matter out of his mind and to rest 
content that he could rely on the advo- 
cate to do what he was instructed to 
do. The tribunal had not in terms 
dealt with the charges which I have 
described as the third and fourth 
charges, that is to say, the charges 
of professional misconduct and gross mis- 
conduct. Presumably however they were 
disposing of those charges by saying 
that there had been no misappropria- 
tion. To sum up the whole matter, the 
finding of the tribunal comes to this : 
that there was gross negligence on the 
part of the advocate, but there was no 
misappropriation of the funds entrusted 
to him for the purpose of the work he 
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bad been instructed to do. In these 
sircumstances it would be difiSoult if not 
impossible for us on the material at pre- 
sent before us to take any action under 
8. (10), sub-S. (1). The learned advo- 
cate who has appeared on behalf of the 
respondent in these proceedings has 
drawn our attention to 49 Mad 523 (l), 
the headnote of which is that mere 
negligence unaccompanied by any moral 
delinquency on the part of a legal practi- 
tioner in the exercise of his profession 
does not amount to professional miscon- 
duct. The decision in that case was 
based upon the decision in England in a 
matter which is reported in 33 Sol. J. 
397 (2). In the Madras case, the learned 
Chief Justice said that 

Negligence by itself is not professional miscon- 
duct : into that offence there must enter the 
element of moral delinquency. Of that there is 
no suggestion here, and we are therefore able to 
say that there is no case to investigate, and that 
no reflexion adverse to his professional honour 
rests upon Mr. M. 

With that decision I entirely agree. 
But I would point out in the present 
case that it is not at all certain that it 
could be said with strict accuracy that 
there is really a finding that there was 
no moral delinquency seeing that the 
tribunal had said that they were not at 
all satisfied with the excuses put forward 
by the advocate and did not accept 
them. To say that one does not accept 
excuses put forward may be merely an 
euphemistic method of saying that they 
were of opinion that the person concer- 
ned was not telling the truth. One 
would have thought that if a profes- 
sional man does not tell the truth in 
connexion with a matter which he has 
undertaken to carry through on behalf 
of a client, that is conduct which might 
easily bo said to involve moral delin- 
quency. In my opinion it is not in the 
best interest of the legal profession as a 
whole or of any member of it (other than 
the person accused) that there should be 
any lax or loose standard of professional 
conduct. I hope it is the case that ad- 
j vocates of this Court who are not mem- 
' bers of the English Bar desire to set for 
( themselves and adhere to the same 
I standards of professional conduct as 
I those which a member of the Bar ought 
' to set for himself. What that standard 

1. In re A Vakil, 1926 Mad 668=^96 I 0 686=49 

Mad 528 (SB). 

:2. In re G. Mayor Cooke (a solicitor), (1889) 33 

Sol J 397, 
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should be was indicated by the Lord' 
Chief Justice of England in 3 P & P 
372 (3) at p. 381, where the learned Lord 
Chief Justice says : 

Mr. Seymour did not occupy the position of a 
private individual, nor was it as a private indivi- 
dual that his conduct was made the matter of 
inquiry. Mr. Seymour was a barrister, and, as 
such, was subject to the domestic forum of the 
benchers. It was beyond dispute that if the 
conduct of a member of an Inn of Court was 
such as to be unworthy of a gentleman, he was 
within the jurisdiction of the benchers of his 
Inn. In the same way as oihcers of the army 
were subject to investigation when charges were 
made against them of conduct unbecoming 
officers and gentlemen, barristers were subject to 
the jurisdiction of the benchers if their conduct 
was unbecoming the profession and unbecoming 
gentlemen. 

That indicates a high standard of 
conduct and professional etbics but it is 
one which we should wish, and I am 
sure every one would wish, members 
of all branches of the legal profession 
to endeavour to conform to. We are 
however not now dealing with the 
matter upon that basis because as I 
have stated the Tribunal has gone no 
further than to find gross negligence on 
the part of this particular advocate. 
There is no finding of misappropriation. 
Since these proceedings opened, however, 
we have had put before us by Mr, 
Galstaun, the complainant, what pur- 
ports to be the copy of a letter dated 
28th July 1933, delivered to the advo- 
cate for which he holds a receipt signed 
by the advocate’s own hand in the peon 
book which was used at the time this 
letter was sent. Now, in this letter 
Mr. Galstaun says : 

Referring to my previous correspondence, will 
you kindly refund me the Rs. 240 which was 
paid to you as costs and stamp duty for filing 
the appeal against Raja Janakinath Roy and 
others and which you failed to do. Unless I 
receive the amount in the course of three days, 
I shall bring the matter to the notice of the 
Chief Justice. 

To that letter no reply was received, 
so we are told. The importance of it is 
that had this letter beepput in evidence 
before the Tribunal at the time of the 
proceedings before them on 29th May 
1934, it might have had some infiuenoe 
upon theiir decision on the question as 
to whether or not it could rightly be 
said that there had been no misappro- 
priation and professional misconduct on 
the part of the advocate. Mr. Bhatta- 
charyya has said all that was possible 


3. Seymour v. Butterworth, (1862) 8 F ds F 372. 
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to ^be saiid bn behalf of the advocate. 
He/) has ( told us that the advocate 
actually (tendered to Mr. Galstaun the 
money received from him and that Mr. 
Galstaufi declined to take it back. 
Apparently there wag some evidence to 
that, etfect before the Tribunal. One 
cannot overlook the fact however that 
in the written statement which this 
advocate put ‘forward there is no sug- 
gestion at all that he had ever tendered 
the n^oney to Mr. Galstaun. On the 
contrary; he merely says in the passage 
to which I have already referred that 
he was apd is always ready to return to 
Mr. Galstaun the money which he had 
received on account of costs. To be, 
“ready tof return” is quite different thing 
from tendering a sum of money. It is 
not quite* clear why the complainant 
did not put before the Tribunal the 
letter of 28th July 1933, referred to 
above, and give evidence concerning the 
circumstances in which it was sent. 
Mr. Galstaun said that the reason why 
be did not is' because the question was 
never raised as to whether or not the 
money had been returned or was likely 
to be returned. We are of opinion that 
this letter if it was sent in the manner 
described by Mr. Galstaun was of such 
material importance that we think the 
Tribunal ought to hold a further inquiry 
into this case. We shall, accordingly, 
refer the case back to the Tribunal 
through the Bar Council under the pro- 
visions of S. 12, sub-S. 4, Bar Councils 
Act of 1926, with a direction that the 
Tribunal shall hold a further enquiry in 
the light of the observations which ,! 
have made. 

Lort-Williams, J. — I agree that this 
matter should be sent back to the Tri- 
bunal for further enquiry. But, mere 
negligence, however gross, cannot amount 
to misconduct, professional or otherwise. 
As was stated by Lord Esher, M. R., in 
'33 Sol. J. 3,97 (2): 

The motion was made against a Solicitor for 
such misconduct in his profession as would call 
upon the Court either to strike him o5 the 
rolls or deal with him by way of punishment 
in some other manner .... But when such a 
motion was made asking the Court to exercise 
penal jurisdiction over a Solicitor, it .was not 
sufficient ^6 show that his conduct was such as 
to suppbrt'an action for negligence or want of 
skill. In order to support such a motion as the 
present it must be shewn that he had done 
something dishonourable to him as a man and 
diihonourable in his profession. A Solicitor was 


bound to act with the utmost honour. on behalf 
of his client. 

In view of the fact that the Tribunal 
seem to have given as their reason for 
finding the charge of misappropriation, 
not established, that they did not be- 
lieve that the complainant ever asked 
for the return of his monies, the letter 
produced by Mr. Galstaun to-day is 
material and important, and ought to be 
considered by the Tribunal. 

Henderson, J. — I also agree that this 
case should be sent back for further 
enquiry. The Tribunal have found that 
the advocate was guilty of negligence, 
It is not very clear whether they have 
considered that he has been guilty of 
suppressing the truth, although that 
was practically admitted before us. I 
will merely say that I am clearly of 
opinion that negligence accompanied by 
the suppression of truth or by deli- 
berate misrepresentation would be mis- 
conduct. 

K.s. Case sent back. 
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Nasim Ali, J. 

Hemanta Kumar Banerjce — Petitioner., 
v. 

Monorama Debi — Opposite Party. 

Criminal Revn. No. 1100 of 1934, De- 
cided on 2nd January 1935. 

Criminal P C. (1898), S. 488~“Chilcl^» 
means person who is incompetent to enter 
into any contract — Person below 18 is child. 

The word “child’' has not been defined in the 
Criminal P. C. In the absence of any statutory 
definition or anything to the contrary to the 
Act, “child” is a person who is incompetent to- 
enter into any contract or to enforce any claim 
under the law. Under the Majority Act, a 
person who has not attained the age of majority, 
that is 18, is incompetent to contract and is 
therefore a child within the meaning of S. 488, 
Criminal P. C. [P 489 C Ij. 

Sjidhansu Kumar Mukerjee — for Peti- 
tioner. 

Jitendra Kumar Sen Gtipta — for Op- 
posite Party. 

Order . — This Eule was issued upon 
the District Magistrate of 24 Parganas- 
and the Opposite Party Monorama Debi 
to show cause why the order of the- 
Police Magistrate of Alipore, dated 21st 
August 1934, refusing the petitioner’s 
prayer for exempting him from further 
payment of the monthly allowance for 
the maintenance of the opposite party'a^ 
child, Sambhd Nath, under S. 488, Cri- 
minal P. C., should not be set aside,. 
The first ground urged in support of the. 
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rule is that Sambhu Nath is no longer a 
child within the meaning of S. 488, 
Criminal P. 0., inasmuch as he is now 
17 years old and is quite competent to 
earn his livelihood. It is argued by the 
learned Advocate on behalf of the peti- 
tioner that the child, as contemplated 
by S, 488, is an infant who has not yet 
attained puberty. The word ‘‘child’* 
has not been defined in the Criminal 
Procedure Code, ; In the absence of any 
statutory definition or anything to the 
contrary in the Act, I am inclined to 
hold that “child" is a person who is not 
competent to enter into any contract or 
to enforce any claim under the law. 
Under the Majority Act, a person who 
has not attained the age of majority, 
that is 18, is incompetent to contract 
and is therefore a child within the 
meaning of the section : see 1914 Mad 
j594 (1) and 1933 Lah 1026 (2). I am 
jtherefore unable to accept this conten- 
|tion. The second point that was urged 
by the Advocate was that the child is 
not now unable to maintain himself and 
consequently the petitioner is no longer 
bound under the law to maintain him. 
The Advocate argues that though the 
boy is now reading in the school, the 
petitioner is not bound to keep him in 
the school as S. 488, Criminal P. C., 
does not confer upon the child the right 
to better his prospects by staying in 
the school at the expense of the father. 
It was also argued that he is now sufli- 
ciently grown up to earn his own liveli- 
hood by working in some factory. It 
appears that the boy was examined as a 
Court witness. In his deposition he 
stated as follows : 

I read in the 2nd Class of an English High 
School. It is out of the question for me to get 
an employment suitable to my status in life, as 
1 am only a student of the 2nd class of a High 
School, 

This statement was not challenged 
in cross-examination by the petitioner. 
The petitioner was also examined as a 
Court witness. He did not in his evi- 
dence contradict the statement of the 
boy. Under these circumstances I am 
not in a position to say that the boy is 
now able to maintain himself. The 
Advocate also contended that there is no 
evidence in this case that the boy ever 

1. Krishna Swami Iyer v. Chandra Vadana, 

19U Mad 694=20 1 0 1005=87 Mad 565. 

2. Mt. Shanoo Devi v. Daya Bam, 1933 Lah 1026 

=1934 Or 0 12=147 I C 719. 


made any attempt to get any employ- 
ment and consequently it could not ba 
said that he failed to get any employ- 
ment. The petitioner as well as the 
boy belong to Bhadraloke class. It can- 
not be expected that he would make am, 
attempt to earn his livelihood by work- 
ing as a cooly. As he is now in the* 
school the petitioner did not suggest 
either in his evidence or during the 
cross-examination of the boy that re- 
gard being had to the social position of 
the petitioner as well as of the boy it 
could be expected that at this age the 
boy would be able to find a suitable- 
employment, even if he made any at- 
tempt in that direction. This conten- 
tion has therefore no force. The Rule 
is accordingly discharged. 

K.s. Rule discharged. 


A. I. R. 1935 Calcutta 489 

Lort-Williams and Jack, JJ. 
Sailabala Dasi — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 801 of 1934, De- 
cided on 4th April 1935. 

(a) Criminal P. C. (1898), S. 342 — State- 
ment of accused amounting to plea of guilty 
—Court should record exact words used by 
accused. 

In cases where an accused person makes some' 
statement during the course of the trial, which 
is interpreted as a plea of guilty, the Court 
should record the exact words used, especially 
when a statement is made in answer to questions 
put by the Court under S. 342. [P 490 C 1,2] 

(b) Penal Code (1860 ), S. 318 — Dead body 
must be found and identified as that of 
child which accused is alleged to have been' 
delivered of. 

In order to convict a woman of attempting to- 
conceal the birth of her child, the dead body 
must be found and identified as that of the 
child of which she is alleged to have teen deli- 
vered : Reg v. Mary Ann Williams^ 11 Cox C G 
684, Bel on, [P 490 C 2J, 

(c) Penal Code (1860), S. 318 — Birth tak- 
ing place in Hospital and known to several 
persons — No evidence regarding death of 
child — Held case did not come under S. 318. 

Where the birth took place in the Medical 
School and Hospital and was attended by nurses- 
and others in the Hospital who were well aware 
that she had given birth to twins and it 
was known to the two women whom the nurses 
endeavoured to persuade to adopt the children, 
and further, it was known to the third accused 
and there was no evidence that the twins- 
died : 

Held: that there was no concealment of tho* 
birth and that the case did not come within 
S. 318. [P 490 0 21 

Hira Lai Ganguly — for Appellant. 

A, Lahiri — for the Crov^n. 
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Lort-Williams, J. — In this case, the 
appellant was charged with and con- 
victed of concealment of birth under 
S. 318, I. P. C., and sentenced to rigorous 
imprisonment for nine months and a fine 
of Es. 300 or, in default, three months’ 
rigorous imprisonment. She was tried 
with two other accused who were acquit- 
ted. The first accused Usha Bala was 
the daughter of the second accused 
Sailabala and the third accused Biren- 
dra was the grandson of the second 
accused Sailabala. On 4th July 1934 
TJshabala gave birth to male twins in 
the Calcutta Medical School and Hospi- 
tal. Apparently a nurse of the Hospi- 
tal know some women who desired to 
adopt a newly born child and on 8th 
July she took all three accused with the 
twins to 69/3, Corporation Street, in a 
car. The nurse got out of the car and 
took the twins into these premises to 
show them to the women, who she 
hoped, might adopt them. While she 
was inside, all the accused went ofif in 
the car. 

For various reasons the women 
were not willing to adopt the twins. 
The nurse came out and, finding that 
the accused had disappeared, went back 
to the Hospital and from information 
given by another patient, traced the 
accused. Eventually the twins were 
given back to Sailabala, Sailabala went 
ofif w'ith the twins, saying that she was 
going to the Talla Bridge at Shambazar, 
and she asked the women to tell her 
grandson that she had gone there. That 
was the last that was seen of the twins. 

When Sailbala was examined under 
*8. 342, Criminal P. C., it is alleged that 
she said in the vernacular “What has 
happened has happened.” The Magi- 
strate interpreted this as a plea of 
guilty. We enquired from him whether 
he had recorded the exact words in the 
vernacular which this woman used, and 
in his answer he says that he never 
keeps any note of the exact words in the 
vernacular used by accused persons, and 
at is impossible for him to remember 
them, but that the accused pleaded 
guilty, and that the pleader asked for 
mercy. In cases where an accused per- 
'Son makes some statement during 
the course of the trial which is interpre- 
ted as a plea of guilty, the Court should 
record the exact words used, especially 
is this the case, when a statement is 
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made in answer to questions put by the 
Court under S. 342, Criminal P. 0. 

There was no evidence that either of 
the twins died, other than the state- 
ment to the Magistrate which was pro- 
duced by him as witness and which was 
an exhibit in the case. This exhibit 
has not been translated; but apparently 
there is something in the statement to 
show that either one or both of the 
twins died and that Sailabala tried to 
get some man to take the bodies to the 
burning ghat and dispose of them. 
There is an English case, 11 Cox C. C. 
684 (l), in which Montague Smith, J., 
decided that in order to convict a 
woman of attempting to conceal the 
birth of her child, the dead body must 
be found and identified as that of the 
child of which she is alleged to have 
been delivered. Such evidence is not 
available in this case. 

But a much more important point is 
that S. 318, Penal Code, punishes a per- 
son for secretly burying or otherwise 
disposing of the dead body of a child, 
and so intentionally concealing or en- 
deavouring to conceal the birth of such 
child. In this case, there was no con- 
cealment of the birth. The birth took 
place in the Calcutta Medical School 
and Hospital and was attended by nur- 
863 and others in the Hospital who were 
well aware that TJshabala had given 
birth to twins. It was known to the 
two women, Pankajini Venchura and 
Ghasia Methrani, whom the nurse en- 
deavoured to persuade to adopt the 
children. Further, it was known to the 
grandson, accused 3, and if we are to 
accept the woman’s statement as true,/ 
she made known the fact of the birth! 
and death to some other persons men-' 
tioned in the statement. Thus for atj 
least 24 hours the birth had been known 
to a number of persons. 

In 2 Cox C. C. 489 (2), Coltman, J., 
decided that the concealment sought to 
be checked by this type of legislation is 
that which would keep the world at 
large in ignorance of the birth of a child. 
While therefore the ofifence may on the 
one band be committed, even though 
the pregnancy and delivery be made 
known to a confidante, so on the other 
hand, it is not an offence within the 
section if the endeavour to conceal pro- 

1. Reg. V. Mary Ann Williams, XI Gox C 0 bii. 

2. Queen v. Morris, 2 Cox 0 0 489, 
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ceeds from a deairo to escape individual 
observation or anger. It is clear from 
the evidence that this birth was not 
concealed from the world at large, and 
as stated in Mayne's Criminal Law of 
India, Edn. 4, p. 545, a woman is not 
bound to announce that she is going to 
have a child, and if the child lives she 
is quite at liberty to keep its existence 
secret. Similarly there was no legal 
•obligation upon this accused nor upon 
Ushabala to spread broadcast the fact 
that Ushabala had given birth to a 
child. S. 318 is designed to punish 
such a person for intentionally conceal- 
ing the birth of the child from all and 
4Sundry; though, as is stated* in the case 
to which I have just referred, she will 
not escape the consequences of her act 
if she merely discloses the fact of the 
hirth to some confidant. 

For these reasons we are of opinion 
that the facts in this case do not come 
within the provisions of S. 318, Penal 
•Code. The conviction and sentence are, 
accordingly, set aside and the accused is 
acquitted. The appellant who is on bail 
will be discharged from the bail bond 
and the fine, if already paid, must be 
refunded to her. 

Jack, J. — I agree that the conviction 
and sentence should be set aside. It 
has been held that a previous announce- 
ment of the birth to some persons does 
mot render a subsequent secret disposal 
innocent : 1 Mood C. 0. 480 (3^ But 
where to conceal its birth a woman left 
a baby in the corner of a field to die of 
exposure and the dead body was subse- 
quently found there it was held that 
she could not be convicted of secretly 
disposing of the dead body of a child: 
10 Cox 448 (4). In this case there is no 
evidence that the babies were dead 
when they were secretly disposed of, 

K.S. Conviction set aside. 

3. K. V. Douglas, 1 Mood C C 48(L ^ 

4. Jane May, (1867) 10 Cox 448. 

'Jf' A. I. R. 1935 Calcutta 491 

Lort- Williams and Jack, JJ. 

Bhupati Bhusan Mukerji — Com- 
f)lainanfc. 

V. 

Amio Bhusan Mukerji and others — 
Accused. 

Criminal Eef. No. 205 of 1934, De- 
-cided on 3rd April 1935, from order of 
Sub-Divisional Magistrate, Meherpur. 


^ Criminal P. C. (1898). Sa. 247 and 403 
— Summons case — Summons issued to ac- 
cused --Complainant absent on hearing date 
— Acquittal of accused — Subsequent com- 
plaint is barred by S. 403 — Trial commences 
when Magistrate takes cognizaxice under 

S. 190. 

It cannot be said that the trial of a summons 
case cannot be said to begin until the particulars 
of the offence are stated to the accused: 1918 
Mad 212, not Foil. [P 492 C 2] 

Where a summons has been issued to the 
accused and the complainant does not appear on 
the day appointed for the appearance of the ac- 
cused and the Court acquits the accused, then he 
must be deemed to have been tried within the 
meaning of S. 403, though the summons may not 
have been served and the accused may not have 
appeared. Hence a fresh complaint is barred by 
S. 403. The trial in a summons case commences 
when the Magistrate takes cognizance under 
S. 190: Case laxo referred. [P 493 0 2] 

R. Brahmachari and Bibhuti Bhusan 
Lahiri^ior Complainant. 

Subodh Chandra Dutt and Upendra 
Nath Neogi’-lot Accused. 

Lort-Williams, J.— This is a Refe- 
rence under S. 438, Criminal P. C., 
recommending that the order of the 
Sub-Divisional Magistrate of Meherpur, 
summoning the accused upon complaint 
of an offence under S. 426, Penal Code, 
be set aside. The facts are that on 17th 
May 1934, the Magistrate summoned 
the acoused and two others to appear on 
the 31st. The accused duly appeared and 
warrants were issued against the other 
two. The case was adjournecl to 14th 
June. On the 5th the second accused 
appeared aad bis case also was adjourned 
to the 14th. On that day accused 3 had 
not appeared and the Magistrate ordered 
the case to go on against the other two, 
and adjourned it to the 29th for evi- 
dence on both sides. On that day the 
complainant asked for time and the case 
was adjourned to 12th July, when wit- 
nesses were present on both sides, but 
both sides asked for time in order to 
compromise the case which was one 
between relatives. It was adjourned 
to the 23rd when the inquiry officer 
asked for time and the case was fixed 
for the 2nd August. Meanwhile, on 
30th July, a report was received in the 
absence of the parties showing that the 
case had been compromised out of Court. 

Oq 2nd August, the complainant had 
not appeared at 12 o'clock, and no step 
had been taken, and the Magistrate 
acquitted the accused under S. 247, Cri- 
minal P. C. On the following day, the 



492 Calcutta Bhupati Bhusan v. Amio Bhusan (Lort-Williams, Jj 193S 


complainant filed a fresh petition of 
complaint upon the same facts, saying 
that he had been present in the Court 
precincts on the previous day, but had 
nob heard the Court crier calling the 
case. Thereupon the Magistrate again 
summoned the accused, who filed an 
application to quash the order, inasmuch 
as the previous order of acquittal was, 
under S. 403, Criminal P. C., a bar to 
further proceedings. The Sessions Judge 
upheld that contention, and has recom- 
mended that the Magistrate’s order be 
set aside. S. 247, Criminal P. 0., pro- 
vides that if a summons has been issued 
on complaint, and upon the day ap- 
pointed for the appearance of the ac- 
cused, or any day subsequent thereto to 
which the hearing may be adjourned, 
the complainant does not appear, the 
Magistrate shall, notwithstanding any- 
thing thereinbefore contained, acquit 
the accused, unless for some reason he 
thinks proper to adjourn the hearing of 
the case to some other day. 

This section does not contain any bar 
to a second trial Such bar (if any) 
depends upon S. 403, Criminal P, C. 
That section provides inter alia that a 
person who has once been tried by a 
Court of competent jurisdiction for an 
offence and convicted or acquitted of 
such offence shall, while such conviction 
or acquittal remains in force, nob be 
liable to be tried again for the same 
offence. The explanation provides that 
the dismissal of a complaint, the stop- 
ping of proceedings under S. 249, the 
discharge of the accused or any entry 
made upon a charge under S. 273, is not 
an acquittal for the purposes of this 
section. It is to be observed that S. 247 
is not mentioned in this explanation and 
the maxim expressio unius est exclusio 
alterms should apply. Moreover, in the 
Code of 1872, “trial" was defined to 
mean 

the proceedings taken in Court after a charge 
has been drawn up, and includes the punish- 
ment of the oHender. 

But S. 460, thereof, corresponding to 
S. 403 of the present Code, contained no 
“explanation" as in the present Code, 
and in the latter “trial" has not been 
defined. Obviously, a summons case 
may be a trial, though no formal charge 
may have been framed : S. 242, Crimi- 
nal P. C. Moreover, in sub-Ss. 2 and 4, 
8. 403 the word “tried" does not appear, 


though it is obvious that they are in- 
tended to refer to such persons as are 
mentioned in the first sub-section, 
namely persons who have been tried and 
acquitted or convicted. ‘In 1918 Mad. 212 
(l). Ayling and Napier, JJ., decided 
that since the word “tried" has been in- 
serted in S. 403, due weight must bo 
given to it, and it cannot be treated 
merely as surplusage. They held fur- 
ther that the trial of a summons case 
cannot be said to begin until the parti- 
culars of the offence are stated to the 
accused under S. 242, Criminal P. C. I 
agree with those learned Judges that 
due weight must be given to the word 
“tried," but 1 do not agree that the trial 
of a summons case cannot be said to 
begin until the particulars of the offence 
are stated, to the accused under tho sec- 
tion referred to. As was said by Eankin, 
C. J., in the case of 37 C. W. N. ^2 (2), 
at 313 : 

It is \ery difiicult to gay at what stage, apart 
from the very earliest stage, trial does begin be- 
fore a Magistrate. There is some ground for 
arguing that the moment the Magistrate takes 
cognizance of the offence, the, trial commences. 
On the other hand, people iray argue that in a 
warrant case not until the charge is framed caa 
the trial be said to haVe begun. 

In 25 Cal. 863 (3), Maclean, C. J., held 
that “trial" meant the proceeding which 
commences when the case is called on 
with the Magistrate on the Bench, the 
accused in the dock, and the represen- 
tatives of the prosecution and for the 
defence, if the accused be defended are 
present in Court for the hearing of the 
case. In the present case the Magistrate,, 
this accused, and the complainant, were 
all present in Court on the first day, 
namely Slst May. In 1929 Bom. 408 (4), 
‘all the decisions upon the present point 
were ably reviewed by Patkar, J., and 
Baker, J., observed that S. 247 does not 
refer to the day upon which the accused 
appears, but to the day appointed for 
the appearance of the accused, showing 
that it is not necessary even that the 
accused should appear in order to 
attract the provisions of the section. In 

1. Kotayya v. Venkay>a, 1918 Mad 212=45 I O’ 
267=19 Cr L J 497=40 Mad 977n. 

2. Sudhindra Kumar Roy v. Emperor, 1933 Call 
354=1933 Cr G 490=143 I C 693=34 Cr L J 
611=60 Cal 643=37 OWN 312. 

3. Gomer Sirda v. Queen Empress, (1898) 26 Cal 
863=2 OWN 466. 

4. Shankar Dattatraya Vaze v Dattatraya Sada- 
shiv, 1929 Bom 408=1929 Cr 0 436=63 Bom 
693=126 1 0 321. 
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1929 Cal. 189 (5), Mukerji, J., said that 
he was clearly of opinion that the word 
“tried** used in S. 403 does nob neces- 
sarily import a decision of the case on 
the merits, but only refers to the nature 
of the proceedings that were had ; or in 
other words, means that the proceed- 
ings in which the acquittal was passed 
were in the nature of a trial. 

I find myself in complete agreement 
with these decisions. The provisions of 
the Code of Criminal Procedure upon 
the question of previous acquittal are, 
different from the principles underlying 
the English doctrine of autre fois acquit. 
Chap. XX of the Code deals with the 
procedure on the trial of summons cases 
by a Magistrate. S. 242 provides that 
when the accused appears or is brought 
before the Magistrate, the particulars of 
the offence of which he is accused shall 
be stated to him, and he shall be asked 
if he has any cause to show why he 
should not be convicted ; but it shall 
not be necessary to frame a formal 
charge. S. 243 provides that if the ac- 
cused admits that ha has committed the 
offence of which he is accused, his ad- 
mission shall be recorded as nearly as 
possible in the words used by him; and, 
if he shows no sufficient cause why he 
should not be convicted, the Magistrate 
may convict him accordingly. Ss. 244 
and 245 provide the procedure when no 
such admission is made or when the 
Magistrate does not convict under 
S. 243. 

But S. 247 provides that if the sum- 
mons has been issued on complaint, and 
upon the day appointed for the appear- 
ance of the accused, or any day subse- 
quent thereto to which the hearing may 
be adjourned, the complainant does not 
appear, the Magistrate shall, notwith- 
standing anything thereinbefore con- 
tained, acquit the accused, unless for 
some reason he thinks proper to adjourn 
the hearing of the case to some other 
day. This section therefore overrides 
the previous provisions of the Chapter, 
and these sections and S. 403 must bo 
read together. The result of doing so 
is to show that the intention of the 
legislature was that the procedure under 

5. 247 should be deemed to bo a trial 
within the meaning of S. 403. The 
Magistrate ought* to have stated the par- 

6. Sukum Ram v. Krishna Deb, 1929 Cal 189^ 

116 I 0 174=30 Ct L J 686. 
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ticulars of the offence to’ the accused 
under S. 242 when he fii^St appeared on 
31st May, and to have proceeded as 
laid down in that and the following sec- 
tions. If he had done so, no argument 
could have been raised that the accused 
was never on trial. But his omission to 
do so makes no difference to the point 
under discussion, wheh once section 
S. 247 has become applicable. That 
section applies if a summons has been 
issued on complaint and the complainant 
does not appear upon the day appointed 
for the appearance of the accused or any 
day subsequent thereto to which the 
hearing may be adjourned, and applies 
notwithstanding anything thereinbefore 
contained. What is therei'hbo'fore con- 
tained becomes no longer of any impor- 
tance or rslevance, and if the Magistrate 
decides to acquit the accused then he 
must be deemed to have been tried 
within the meaning of S. 403, though 
the summons may not have been served 
and the accused may not have appeared. 
A clear distinction is drawn in the Code 
between “discharge” and “acquittal,** as 
will be seen by reference to S. 494 to 
the Explanation to S. 403 and to other 
sections. In my opinion the trial in a 
summons case commences when the 
Magistrate takes cognizance under S. 190 
which comes under the heading “condi- 
tions requisite for initiation of proceed- 
ings.” The result is that the Eeference 
must be accepted and the order set aside. 

Jack, J. — I agree with this view ol 
the effect of an acquittal- under S. 247 
Criminal P. C. It is already laid down 
in 1929 Cal 189 (5), and has been ad- 
opted in the Bombay, Madras and 
Allahabad High Courts in the cases al- 
ready referred to by my learned brother, 
It is possible that one reason for omit- 
ting the definition of “trial” contained ic 
the Code of 1882 from subsequent Codes 
was because it would not fit and with 
the meaning of the word as used in 
S. 403, Criminal P. 0. On the othei 
hand^ instead of straining the meaning 
of the word “trial” in S. 403, Criminal 
P. C., to make it include merely taking 
cognizance, it would seem simpler tc 
adopt the view taken by Sir Johr 
Wallis, C. J., in 1918 Mad 231 (6), that 
the rule of English Law, requiring the 
accused to have been tried as well as 

. In re Dudebula Lai Saheb, 1918 Mad 231=45 

I C 261=19 OrtJ 501=40 Mad 976. 
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acquitted in order to bar further pro- 
ceedings, and embodied in S. 403 of the 
present Code is inapplicable to the statu- 
tory acquittals introduced into the Code 
in Ss. 494, 247 and 345, Criminal P. C., 
which are intended to bar further pro- 
ceedings whether the accused can be 
said to have been tried or not. As he 
points out it was only in the Code of 
1882 that on non-appearance of the 
complainant the Magistrate might acquit 
the accused unless he chose to adjourn. 
Up to that time he could merely dis- 
miss the complaint. Inspite of the 
objection to treating anything in the 
language of the Code as mere surplusage, 
it seems to me that, on the present in- 
terpretation of the law, S. 403, Cl. (l), 
might have read simply : 
a person who has since been acquitted or con- 
victed by a Court of competent jurisdiction of an 
offence shall, while such conviction or acquittal 
remains in force, not be liable to be tried again 
for the same offence, etc. 

This is confirmed by the wording of 
Gla. (2) and (4), S. 403. In prescribing 
the ways in which orders of acquittal 
can be set aside, while assuming that 
orders of discharge need not be set aside, 
and in differentiating generally between 
tlie terms “discharge” and acquittal, the 
Code makes it clear, apart from S. 403, 
Criminal P. 0., that ordinarily an order 
of acquittal bars the trial of an accused 
for an offence of which he has been ac- 
quitted. The only cases in which there 
may still be some doubt as to the effect 
of an acquittal is where the accused is 
acquitted owing to the absence of the 
complainant on a date not fixed for 
hearing. It has been held that in these 
circumstances the order of acquittal is a 
nullity, and the case can proceed as 
though it had not been passed : 1915 Cal 
119 (7). It has also been held that 
where the complainant had no notice of 
an adjourned date and was therefore 
necessarily absent an order of acquittal 
was not valid : 1928 Mad 1158 (8). In 
such cases however the order of acquittal 
should be set aside before the case can 
proceed. 

K.S. Beference accepted, 

7. Aohambid Mandal v. Mahatab Singh, 1915 

Cal 119=27 I C 212=16 Cr L J 148=42 Cal 

365. 

8. Numra Panakulu v. Bawlala Suppa Bow, 

1923 Mad 1158=113 I 0 625. 
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Guha and Babtley, JJ. 

Haripado Mazumdar and others — 
Petitioners. 

V. 

Dhani Ahamad Sarkar and others — 
Opposite Parties. 

Criminal Revn. No. 693 of 1934, De- 
cided on 24th July 1934. 

, Criminal P. C. (1898), S. 145 — Court 
should take into consideration present pos- 
session — Order in previous proceeding under 
S. 145 will not bar initiation of fresh pro- 
ceeding. 

The question to be taken into consideration by 
a criminal Court under S. 146, Criminal P. 0., is* 
the question as to the present possession of the 
parties concerned. Hence an order made in the^ 
previous proceeding under S. 146, Criminal P. C., 
does not and cannot legally bar the initiation of 
a fresh proceeding, if there be reasonable grounds 
for such initiation, as contemplated by law. 

[P 494 0 2) 

Pugh and Nirmal Chandra Chakravarti 
— for Petitioners. 

A, K, Fazlul Huq and A, S. M. 
Akram — for Opposite Parties. 

Order. — This rule is directed against- 
an order passed by the Sub-Divisional 
Magistrate of Mainckgunge, in the Dis- 
tr ict of Dacca on 11th of June, 1934 
restraining the petitioners from entering 
upon the lands which were the subject 
matter of a proceeding under S. 144,. 
Criminal P.C., started by the Magistrate. 
It appears that on the facts and in the 
circumstances appearing from the 
Magistrate’s order, to which reference 
has been made above, the proceeding 
under S. 144, Criminal P. C., was some- 
what misconceived and was not an ap- 
propriate proceeding under the law. The 
Magistrate thought that a previous order 
of the year 1919, made under S. 146 of 
the Code, stood in his way so far as the 
initiation of fresh proceeding under 
S. 145 Criminal P. C., was concerned. 
With this view of the case we are not 
in agreement as the question to be taken 
into consideration by a Criminal Court 
under S. 145, Criminal P. C., is the ques- 
tion as to the present possession of the 
parties concerned. In this view of the 
matter, we are not at one with the 
Magistrate when he observes in his order 
that the decision of the Court in 1919 
precluded him from starting a fresh 
proceeding under S. l45. Criminal P. C. 

The order passed under 8. 144 Crimi- 
nal P. C., by the Magistrate, is set aside 
and it would be quite legal and com- 
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petent for a Magistrate to initiate a 
proceeding under 8. 145 Criminal P. C., 
in view of the position that the order 
made in the previous proceeding under 
S. 146, Criminal P. C., did not and could 
not legally bar the initiation of a fresh 
proceeding, if there be reasonable 
grounds for such initiation, as contem- 
plated bylaw. The rule is made abso- 
lute and the order passed by the Magis- 
trate on 11th June 1934 is set aside. 

K.s. Rule made absolute. 
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E. C. Mitter, J. 

Kunja Behari Basu — Plaintiff — Ap- 
pellant. 

V. 

Rasik Lal Sen and others — Respon- 
dents. 

Appeal No. 38 of 1932, Decided on 
14th August 1934, from appellate decree 
of Sub. Judge, Jessore, D/- 16th Septem- 
ber 1931. 

(a) Pardanashin Lady— Person relying on 
deed executed by such lady must show that 
she comprehended nature and effect of deed. 

He who relies on a deed executed by a Par- 
danashin lady must show that the lady compre* 
bended the nature and effect of the deed. The 
dispositions made must be substantially under- 
stood by her and must really be ber mental act 
as its execution, her physical act. It is not 
enough that the deed should simply be read over 
to her, but that depends upon circumstances, 
amongst which the simplicity or complexity of 
the deed and the transaction would not be un- 
important factors: 14 All 120 (P C) and 1925 
P C 204, Hef, [P 497 C 1] 

(b) Hindu Low— Widow — Alienation by — 
Consent given when widow is alive by pre- 
sumptive reversioner who becomes owner on 
widow’s death can be regarded as effective 
election. 

The consent given by the presumptive rever- 
sioner, who actually becomes the owner on the 
death of the widow, at a time when the widow is 
alive, can be regarded as effective election. Its 
effect is not merely to raise presumption of legal 
necessity: Case law referred. 

[P 497 0 2; P 498 C 1] 

Jogesh Chandra Roy and Satindra 
Nath Roy Choudhury-^ior Appellant. 

Sanat Kumar Chatterjee for Bijan 
Kumar Mukerji — for Respondents. 

Judgment.-^This appeal is on behalf 
of the plaintiff for declaration of his 
title to 4 annas share in the lands of 
Dag No. 836 and to 8 annas share in the 
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lands of Dags Nos. 161, 175, 283 and 31& 
of the settlement map of Mouza Basur 
Dhuljuri and for joint possession of the« 
first plot with defendants 3 and 4, and 
of the other plots with defendant 3 wha 
according to him are respectively the 
owners of the remaining shares. The 
plaintiff’s case is that 8 annas share of 
the first plot and 4 annas share of the^ 
remaining plots belonged to one Parbati 
Charan Roy who died in 1327 B. S. 
intestate, leaving behind him surviving 
his widow Sukhada Sundari and two 
daughters Pramada and Giribala. On 
his death his widow Sukhada Sundari 
inherited his properties and possessed 
the same till her death which occurred 
in the year 1334. On Sukhada Sundari’s 
death Promada and Giribala inherited 
the properties and on 22nd November 
1929 sold the same to him for legal 
necessity by the Kobala Ex. 3. Giri- 
bala executed the kobala both on her 
own behalf and also on behalf of her 
minor son Haripada Dutt and Narendra, 
the son of Promada, also joined in the 
document. In the said conveyance a 
property at Goalanda owned by Narendra 
was also included, but this fact is no* 
longer of importance, because the ques- 
tion of the validity of the registration 
of Ex. 3 at Goalundo which was mooted 
in the lower Courts is not ultimately 
pressed before me. 

In the plaint the plaintiff admits that 
Sukhada Sundari had executed a con- 
veyance (Ex. A) in respect of the lands 
in suit in favour of defendants 1 and 2 
on 23rd January 1924, but the plaintiff 
challenged the same as being without 
consideration and further stated that in 
any event, the said sale was not for 
legal necessity, and therefore not bind- 
ing on his vendors. Defendants 1 and 2 
who are the contesting defendants stated 
inter alia in their written statement 
that the conveyance Ex. A (which was 
taken in the name of defendant 1 for 
the benefit of both of them) was for 
consideration and for legal necessity, 
that Promada and Giribala were brought 
to their, mother’s place by Narendra and 
had at the time of execution of Ex. A 
consented to the sale. They maintained 
that in any view of the matter the 
plaintiff who has derived bis title from 
the said ladies cannot maintain bis suit 
against them. On Ex. A, there is an^ 
endorsement in these words: 
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“I, Sm. Promada Sundari Das Roy, and I, 
Sm. Giribala Dutta both having consented to 
this sale, become witness to the deed. 

Writer of the Consent 
Narendra Nath Das Roy. 

Promada Sundari Das Roy of Ratandia, 

^Finger mark) Giribala Dutta of Balichar, 
Written by Narendra Nath Das Roy.” 

The learned Mungif in an elaborate 
judgment doubted the payment of con- 
sideration and found that there was no 
legal necessity for the sale by Sukhada 
Sundari to defendant 1. He also found 
that Praraada Sundari and Giribala did 
not come over to the house of Sukhada 
at the time of execution of Ex. A, did 
not consent to the said sale, and that 
the contesting defendants had failed to 
prove that the signature and thumb im- 
pression on the Kobala Ex. A purporting 
to be of Promada Sundari and Giribala 
respectively were not theirs. He also 
(ound that Narendra was barely 14 years 
old at the time and could not have taken 
the part assigned to him by the defen- 
dants. At p. 7 of his judgment the Munsif 
however makes a remark that the 
Kobala Ex. A would not be binding on 
the daughters of Parbati unless it was 
proved that they consented to the sale. 
I notice this observation because it gives 
an indication of the defendants* case as 
made in the Munsif’s Court. Their case 
is based on two grounds namely ; (i) 
that the plaintiff cannot recover posses- 
sion from them as the sale to them by 
Sukhada was for legal necessity ; (ii) 
assuming that no legal necessity was 
established for the said sale, the sale 
was voidable at the instance of the 
daughters who cannot avoid it as they 
had consented to it. The plaintiff, they 
say, having a derivative title from the 
daughters, stands on the same plane as 
the said daughters. On the basis of the 
findings which I have indicated above 
the learned Munsif decreed the plain- 
tiff’s suit. Defendants 1 and 2 preferred 
.an appeal which was heard by the Sub- 
ordinate Judge of jessore. The said 
Judge after summarising the case of the 
respective parties and the material find- 
ings of the learned Munsif proposed to 
himself the points that he had to decide. 
The first is formulated by him , in these 
words : 

(1) Did Promada Sundari Das Roy and Giri- 
bala Dutt give theic written consent to the sale 
by Sukhada Sundari to defendant 1 ? If so are 
they estopped to raise the question of legal 
necessity for the sale by Sukhada Sundari and 
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to question the validity of the sale ? If the case 
of consent be true whether Promada Sundari 
and Giribala had any right to sell the same pro- 
perties again to the plaintiff and whether the 
plaintiff has got any right in the disputed land.” 

The learned Subordinale Judge did not 
expressly formulate the question of legal 
necessity as one of the points to be 
considered by him, but in his judgment 
he makes some observations which in- 
dicate that he did not fully agree with 
Munsif*8 view on the question of legal 
necessity for the sale to defendant 1. 
He observes in the first place that 
Sukhada had incurred small debts and 
that there was some necessity for her 
maintenance. But from the manner in 
which the Subordinate Judge approached 
the case I would proceed on the basis 
that he has not properly reversed the 
findings of the Munsif on the question 
of legal necessity for the sale by Sukhada 
Sundari to defendant 1, that is, that 
defendants 1 and 2 have not established 
that the sale to them was for legal 
necessity. The Subordinate Judge how- 
ever considered the question as to whe- 
ther Promada and Giribala consented to 
the sale evidenced by Ex. A and whether 
there was consideration for it. On both 
these points he has arrived at definite 
findings which are in favour of the 
contesting defendants. He has held 
however that the suit wag barred by 
estoppel. 

Mr. Roy who appears for the plaintiff 
appellant has placed before me the fol- 
lowing contentions : (l) the finding of 

the learned Munsif that there was no 
legal necessity for the sale evidenced by 
Ex. A being not reversed by the Subor- 
dinate Judge the dismissal of the plain- 
tiffs* suit is bad in law. (2) That con- 
sent by reversioners to a sale of a por- 
tion of the estate inherited by a Hindu 
female raises only a presumption of legal 
necessity; it cannot create estoppel 
against them and that there is no scope 
for the said presumption in this case as 
the only finding of the Court which 
holds the field is that there was in fact 
no legal necessity. (3) The alleged con- 
sent of the two ladies is no consent at 
all because there is no evidence to show 
that,, they understood the. nature and 
effect of their act in signing the endorsed 
consent on Ex. A. 

: As I have stated above I agree that 
there is Oonsiderarble force in the argu- 
thent of Mr. Roy that the Subordinate 
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Judge did not find that there was legal 
necessity for the sale evidenced by A. 
The Subordinate Judge has only some 
incidental remarks to make on the said 
point, but where he summarises his find- 
ings he does not mention anything about 
legal necessity. If I had come to the 
conclusion that the suit cannot be dis- 
posed of either way without a definite 
finding on the question of legal necessity 
I would have remanded the case but on 
careful consideration of the matter, I 
am of opinion that in the circumstances 
of this case the said question is imma- 
terial and the suit has been rightly 
dismissed by the Subordinate Judge, 
though I do not agree with all his 
reasons. Before I deal with the ques- 
tions of law raised in this case I would 
take up the last point formulated by 
Mr. Eoy. It is no doubt true as a general 
proposition that he who relies on a deed 
executed by a Purdanashin lady must 
show that the lady comprehended the 
nature and effect of the deed. The dis- 
positions made must be substantially 
understood by her and must really be 
her mental act as its execution her 
physical act. It is not enough that the 
deed should simply be read over to her, 
but that depends upon circumstances, 
jamongst which the simplicity or com- 
plexity of the deed and the transaction 
would not be unimportant factors: 14 All 
420 (1) and 1925 PC 204 (2). But in this 
case the said considerations do not arise 
and I cannot give effect to this point 
which is raised for the first time in the 
argument before me. The plaintiff had 
all along proceeded upon the footing 
that Promada and Giribala were not at 
all present at the execution of Ex. A 
and that the signature and thumb im- 
pression on it are forged. The defen- 
dants met that case successfully. There 
is no suggestion in the lower appellate 
Court of the ground now urged before 
me and I do not even find the said 
ground taken in the memorandum of 
appeal. I accordingly overrule it. 

Mr. Roy contends that an alienation 
made by a Hindu widow is valid and 
binding on the reversioner on three 
grounds and three grounds only, namely: 
{l) if the act of the widow amounts to 

1. Amarnath v. Achan Koer, (1892) 14 All 420= 
19 I A 196 (PC). 

2. Parid-un-nisa v, Muktar Ahmed, 1925 P C 
204=89 I C 649=62 I A 842=47 All 703 (P C). 
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a surrender of her estate ; (2) if there is 
legal necessity for the alienation ; (3) 
and even if there is in fact no legal 
necessity, if the transferree made bona- 
fide inquiries and was satisfied as to its 
existence. He contends further that the 
consent of the next reversioners to the 
sale cannot amount to estoppel which 
can either bind him or any other person 
who gets the estate on the widow’s 
death. Its only effect, says he, is to 
raise a presumption of legal necessity. 
For these propositions he cites 30 All 1 
(3), 40 Cal 721 (4) and the passage at 
p. 84 in the judgment of the Judicial 
Committee of the Privy Council in 46 
I A 72 (5). He further contends that a 
presumptive reversioner who has only a 
spes successionis can neither alienate or 
enter into a valid contract to alienate 
his spes successionis 1923 P C 189 (6), 
and therefore the consent of the said 
two ladies to the sale of their mother at 
a time when the mother was alive can 
have no effect on their rights which 
they acquired only on the death of their 
mother. 

An examination of the principles and 
the cases does not support any of these 
propositions. In the first place it is not 
correct to say that an alienation by a 
Hindu widow can be binding on the 
reversions only in the three cases speci- 
fied by Mr. Roy, nor can the only effect 
of consent of the presumptive reversioner 
be to raise a presumption of legal neces- 
sity. An important distinction must be 
made between the case where the actual 
reversioner,!, e., he who becomes entitled 
to the estate on the death of the widow, 
is or is not the reversioner who gave his 
consent at the time of the questioned 
sale or thereafter. If he was not the 
reversioner who gave his consent it is 
quite true that the alienation would be 
effective against him only in the three 
cases specified by Mr. Roy. But if he 
was, the case has to be decided on a 
different principle altogether. It is the 
principle of election which is indicated 
in the judgmen t of Lord Du nedin in 

3. Bajrangji v. Mano Karnika, (1908) 80 All 1= 
11 O G 78=85 I A 1 (PC). 

4. Debi Prosad v. Golap Bhagat, (1913) 40 Cal 
721=191 C 273 (FB). 

6. Rangasami Gounden v. Nachiappa Gounden 
1918 P G 196=50 I C 498=46 I A 72=42 Mad 
523 (P C). 

6. Annada Mohan v. Gour Mohan, 1923 P 0 ISi 
=74 I C 499=50 I A 289=50 Cal 929 (P 0). 
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1918 P C 196 (5), cited by Mr. Eoy in 
support of his contention. An aliena- 
tion by Hindu widow is not void but 
voidable. This was pointed out by Lord 
Davey in 34 Cal 329 (7), when consider- 
ing the application of Art. 91, Lim. Act, 
to a suit brought by the reversioner 
after the death of the Hindu widow to 
recover possession from the transferee 
of the widow. No doubt Lord Davey 
remarked in the said case that the in- 
stitution of the suit by him was an 
election to avoid the voidable Ijara, but 
in that case the Ijara had not been 
granted by the widow with the consent 
of the plaintiff. This leads to the con- 
sideration of the question as to whether 
the consent given by the presumptive 
reversioner, who actually becomes the 
owner on the death of the widow, at a 
time when the widow is alive, can be 
regarded as effective election. In 1918 
P C 196 (5), Lord Dunedin made an 
observation to the following effect on 
which Mr. Eoy relies. It runs thus: 

If therefore a reversioner, after he became in 
titulo to reduce the estate to possession and knew 
of the alienation, did something which showed 
the alienation as good, he would lose his right 
of complaint. 

Mr. Eoy rests his contention ap- 
parently on this passage when he says 
that consent of the daughters during 
the lifetime of Sukha Sundari had no 
effect at all. An examination of the 
facts of 1918 P 0 196 (5) would show 
that the transaction which had been 
set up as amounting to ratification or 
election had occurred in the year 1896 
when Morakammal, the lady whe execu- 
ted the deed of gift was alive, she hav- 
ing died in 1907. If His Lordship meant 
to lay down the proposition as con- 
tended for by Mr. Eoy there would have 
been no necessity to consider the exact 
nature of the transaction of 1896. A 
presumptive reversioner can bring an 
action during the life-time of the widow 
challenging her alienation. If he has 
that right, I do not see why he can have 
no power to elect during the life-time 
of the widow, and treat the alienation 
as valid. The matter has been con- 
sidered by a Full Bench of the Bombay 
High Court in 1927 Bom 260 (8), and by 
the Judicial Committee of the Privy 

7. Bejoy Gopai v. Krishna Mahishi, (1907) 34 

Cal 329=34 I A 87 (P C). 

8. Akkawa v. Sayankhan, 1927 Bom 260=102 I 

0 232=61 Bom 476 (F B). 
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Council in 1927 P C 227 (9), where An- 
nagouda, who became actually entitled 
to the property on the death of tho 
female owners, had consented to the 
alienation by putting his signature to 
the deed itself. Lord Sinha in holding 
that the plaintiffs who claimed through 
Annagouda could not recover, observed 
that the principle formulated in 1923 P 
C 189 (6) had no application inasmuch as 
Annagouda did not either sell or agree 
to sell his reversionary interest but had 
simply consented to tue alienation. No 
doubt in the case last mentioned An- 
nagouda receivefl some benefit because 
there was an alienation also to him by 
the widow at the time of the challenged 
alienation which His Lordship consi- 
dered to be part of the same transaction, 
but I consider that the said circum- 
stance was considered as an additional 
reason by Lord Sinha for dismissing the 
suit. I accordingly hold that the plain- 
tiff’s suit has been rightly dismissed, 
and I affirm the decree made. But I 
must at the same time make it quite 
clear that after the death of the ladies, 
Promada and Giribala, the defendants 
will not be entitled to retain possession 
if their rights be challenged by the then 
reversioner unless they can prove that 
there was either legal necessity or that 
they bought the property in 1924 after 
due enquiry about the existence of legal 
necessity. These questions are accord- 
ingly left open. 

The appeal is dismissed with costs. 
Leave to appeal is asked for and granted. 

K.S. Appeal dismissed. 

9. Ramgouda v. Bhau Saheb, 1927 P C 227=105 

I G 708=54 I A 396=52 Bom 1 (P C). 
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Bepin Chandra Muhhopadhya — De- 
fendant 2 — Appellant. 

V. 

Taraprasanna Chakrabarty 
and others — Respondents. 

Appeal No. 726 of 1932, Decided on 
3rd January 1935, from appellate decree 
of Addl. Sub-Judge, Bakarganj, D/- 1st 
October 1931. 

(a) Landlord and Tenant — Tenant having 
lower status cannot acquire higher status by 
asserting to landlbrd's knowledge for more 
than 12 years. 

A tenant having a lower status cannot, by as- 
serting to his landlord’s knowledge for more 
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than 12 years that he has a higher status, acquire 
the higher status : 1923 P C 118 ; 1923 P C 

206 and 1924 P C 65, Bel on. [P 600 C 1] 

(b) Landlord and Tenant — Non-transfer- 
able holding — Transfer— Landlord can sue 
recorded tenant. 

In spite of a transfer, a landlord is undoubt- 
edly entitled to sue his recorded tenant of a 
non-transferable holding for rent. [P 600 0 1] 

(c) Bengal Tenancy Act (1885), S. 167 — 
Rent sale — Stranger purchaser — Suit for 
possession — No notice under S. 167 is neces- 
sary to unrecognized purchaser. 

. If at the rent sale a stranger purchased the 
holding, his suit for possession would be in 
time if brought within 12 years of his purchase. 
It would not have been necessary for him to 
give any notice under S. 1G7 of the Act to an 
unrecognized purchaser of a non-transferable 
holding, as his interest is not an encumbrance 
within the meaning of S. 161. [P 600 C 1] 

Brojendranath Chatter jee and Satin- 
dranath Boy Chowdhury — for Appel- 
lants. 

Krishna Kamal Moitra — for Respon- 
dents. 

Judgment. — This appeal is on be- 
half of defendant 2 in a suit for recovery 
of khas possession instituted by the 
plaintiffs who are admittedly cosharer 
landlords. Defendant 1 was admittedly 
the tenant, holding a non-transferable 
occupancy holding. On 24th March 1915 
he sold the holding to defendant 2, who 
went into possession after his purchase. 
Notwithstanding the sale to defendant 2 
by defendant 1 the plaintiffs sued defen- 
dant 1 for the arrears of rent of the years 
1319 to 1322 (i. e., for rent'due up to 13th 
April 1916), making their cosharer land- 
lords parties defendants. This suit was 
numbered Rent Suit No. 2001 of 1916. 
To the said suit defendant 2 was not 
made a party defendant as the plaintiffs 
refuse to recognize him as a tenant. 
Defendant 1 appeared in the suit, plea- 
ded that he held a transferable holding 
and had transferred the same to defen- 
dant 2. Thereafter he did not take any 
further part in the suit with the result 
that Rent Suit No. 2001 of 1916 was de- 
creed ex-parte. It has been found how- 
ever in this suit that the , holding is a 
non-transferable one and that finding 
has not been challenged and cannot be 
challenged now. 

The plaintiffs put the decree passed 
in Rent Suit No. 2001 of 1916 in execu- 
tion and purchased the same on 15th 
March 1919 at the auction sale and 
took symbolical possession on 16th No- 
vember 1919. They brought this suit 
on 19tb March 1929, that is within 12 


years of their auction purchase. The 
suit has been brought in their character 
of auction-purchasers. In para. 6 of 
the plaint they recite the purchase of 
the holding on 16th March 1919 at the 
rent sale and make it the foundation of 
their suit. They recite the sale of de- 
fendant 1 to defendant 2 and charac- 
terise it as fraudulent and without con- 
sideration. They do not base their case 
on abandonment and claim sixteen an- 
nas right in the property in suit which 
they could not have done if their case 
had been based on abandonment. De- 
fendant 2 filed a written statement stat- 
ing that the holding was a Kaem Karsha 
transferable holding, that he ought to 
have been joined as a party defendant 
in Rent Suit No. 2001 of 1916 and not 
having been impleaded therein he says 
that the decree obtained therein is a 
money decree. He pleaded further that 
the suit was barred by limitation and 
that by asserting a Kaem Karsha right 
for more than 12 years to the knowledge 
of the landlords he had acquired such a 
right. 

The Munsif found that the holding 
was in fact a Kaem Karsh transferable 
holding. In that view he held that the 
plaintiffs were bound to make defen- 
dant 2 a party defendant to Rent Suit 
No. 2001 of 1916 and they not having 
done so the decree passed in that suit 
was a money decree and the auction 
sale at which the plaintiff’s purchased 
vested in them only the right, title and 
interest of defendant 1 and he had none 
at the date of the said sale. The suit 
was accordingly dismissed by the trial 
Court. On appeal the Subordinate 
Judge held that the holding was a non- 
transferable one and that the decree in 
Rent Suit No. 2001 of 1916 had the 
force of a rent decree under the Bengal 
Tenancy Act and in that view he has 
decreed the suit holding at the same 
time that though defendant 2 had pos- 
session since March 1915 the suit was 
not barred by limitation. 

Before me three points are urged, 
namely : (l) that by assertions for 

more than 12 years made to the know- 
ledge of the landlord a transferable 
Kaem Karsha interest has been acquired 
by adverse possession; (2) that the de- 
cree passed in Suit No. 2001 of 1916 is 
a money decree, and (3) that the suit is 
barred by limitation, time having com- 
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meQced to run from 24th March 1915, 
the date of defendant 2’s purchase. 

I am unable to give effect to any of 
these contentions. It is well settled 
that a tenant having a lower status can- 
not by asserting to his landlord’s know- 
ledge for more than 12 years that he 
has a higher status acquire the higher 
status : 1923 P. C. 118 (1), 1923 P. C. 

205 (2) and 1924 P. 0. 65 (3). It must 
be taken therefore that defendant 1 had 
only a non-transferable occupancy hold- 
ing. The plaintiffs were not bound to 
recognize defendant 2 as their tenant 
and could proceed to realize arrears of 
rent by a suit against the recorded ten- 
ant. The decree passed in Bent Suit 
No. 2001 of 1916 which was framed un- 
der S. 148-A, Ben. Ten. Act, is therefore 
a rent decree and the holding passed to 
the plaintiffs at the auction sale held on 
15th March 1919, and defendant 2 can- 
not resist their claim for Khas posses- 
sion unless their claim is barred by 
limitation. It is therefore necessary to 
consider the question of limitation. In 
the plaint the plaintiffs claim sixteen 
annas of the land on the basis of their 
purchase at the rent sale. They pray 
for a declaration of their title as pur- 
chasers at the rent sale. If they had 
based their claim on abandonment they 
being cosharer landlords, could have 
claimed qua landlords only a share and 
could have only claimed joint posses- 
sion with their cosharer landlords who 
have been made proforma defendants in 
the suit. In spite of a transfer a land- 
lord is undoubtedly entitled to. sue his 
recorded tenant of a non-transferable 
holding for rent. If at the rent sale a 
stranger purchased the holding his suit 
for possession would have been in time 
if brought within 12 years of his pur- 
chase. It would not have been neces- 
sary for him to give any notice under 
S. 167, Ben. Ten. Act, to defendant 2, 
for he being an unrecognized purchaser 
of a non-transferable holding, his inter- 
est is not an encumbrance within the 
meaning of S. 161 of the said Act. A 


1. Mohammad Mumtaz Ali Khan v. Mohan 
Singh, 1923 P 0 118=74 I C 476=50 I A 202== 
45 All 419 (P C). 

2. Madhavrao Waman v. Baghunath Venkatesh, 
1923 P 0 205=74 I 0 862=60 I A 255=47 
Bom 798 (P C). 

8. Naina Pillai v. Bama Nathan, 1924 P C 65= 
82 I 0 226=51 1 A 83=47 Mad 337 (P C). 
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cosharer landlord purchaser cannot be 
in a worse position. 

In this view of the matter I hold that 
the suit is not barred by limitation, 
which commenced to run from 15th 
March 1919. The appeal is accordingly 
dismissed with costs. Leave to appeal 
under the Letters Patent asked for is 
refused. 

K.s. Appeal dismissed. 
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Guha and Baktley, JJ. 

Abdul Latif Laskar and another — Ap- 
pellants. 

V. 

Aklu Mia Laskar — Plaintiff — Respon- 
dent. 

Appeal No. 863 of 1932, Decided on 
7th December 1934, from appellate de- 
cree of Dist. Judge, Cachar, D/- 14th 
December 1931. 

Civil P. C. (1908), O. 21, Rr. 58 and 63— 
Application under R. 58 dismissed with or 
without investigation— Regular suit must be 
filed within one year — Failure to do so — 
Applicant cannot assert his title against 
auction'purchaser whether as plaintiff or as 
defendant. 

An order refusing to investigate a claim is 
one under O. 21, B. 63, Civil P. 0., and is con- 
clusive, if not set aside by a suit within the 
period of time prescribed by Art. 11, Lim. Act, 
and if the claimant fails to bring a suit as con- 
templated by 0. 21, B. 63, he is precluded from 
asserting his title against the auction-purchaser, 
whether as plaintiff or as defendant: 1919 Mad 
788; 1923 All 436; 1933 Bom 190; 1919 Cal 835, 
Bef, [P 601 0 2; P 602 C 1] 

Satyendra Kisor Ghose — for Appel- 
lants. 

Priya Nath Dutt — for Respondents. 

Guha, J. — The plaintiff in the suit 
out of which this appeal has arisen, as 
the purchaser at a sale held inS execu- 
tion of a Secree, prayed for declaration 
of his title to the property in suit, and 
for possession of the same. The plain- 
tiff’s claim was resisted by defendants 1, 
2, 3, 4 and 9. It appears that de- 
fendants 1 and 2 objected to the attach- 
ment of the property in execution and 
claimed the property as their own; the 
claim thus made under 0. 21, R. 58, 
Civil P. C., and the objection to attach- 
ment of property were not investigated 
for the reason that the Court before 
which they were made considered that 
they had been unnecessarily delayed. 
The order recorded by the Court was to 
the effect: 

The claims have been filed. The land was 
attached a long time ago by beat of drum and 
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Bale proclamation was also issued. It appears 
to me that the claims have been unnecessarily 
delayed. No order for investigation of the claims 
will accordingly be raised. 

The case of defendants 1 and 2, the 
appellants in this Court, was similar to 
their claim in the execution proceed- 
ings to which reference has been made 
above; they denied the title of the plain- 
tiff as purchaser at execution sale and 
asserted their own title to the property 
in litigation. The Court of first instance 
gave its decision partially in favour of 
the plaintiff; the title of the plaintiff 
was declared to the property in suit, 
with the exception of the items covered 
by Ex. A and A (4), to which defendants 
1 and 9 had asserted their title. On ap- 
peal, the learned District Judge affirmed 
the decision of the trial Court; but the 
Courts below have differed on a ques- 
tion of law. That question was decided 
in favour of defendants 1 and 2, appel- 
lants in this Court, by the Court of first 
instance, and against them by the Court 
of appeal below. The question arose for 
decision on the order of the Court of 
execution refusing to investigate the 
claim and objections preferred by de- 
fendants 1 and 2, passed on 3rd Novem- 
ber 1924, to which reference has been 
made already. The Court of first in- 
stance was not prepared to take the 
aforesaid order as one rejecting a claim 
under O. 21, E. 58, Civil P. C. In its 
opinion the order passed on the peti- 
tion of objection to attachment filed by 
the defendant could not “silence them,” 
and could not stand in their way in the 
matter of bona fides of the purchases by 
virtue of which they asserted their title 
and wanted to defeat the title of the 
plaintiff as a purchaser at an execution 
sale. It may be mentioned here that 
although the primary Court held against 
the defendants on evidence so far as the 
merits of their claim were concerned, 
the Judge in the Court of appeal below 
came to the conclusion on evidence, 
that he would ordinarily have been in- 
clined to hold that the appellants have 
succeeded in establishing their case in 
respect of transfers covered by Exs. A 
(1) and A (2). According to the Court 
of appeal however the appellants were 
not entitled to rely for their defence on 
the same considerations which were put 
forward by them, with reference to their 
claim which were not investigated, for 


reason stated in the order of the execu- 
tion Court passed on 3rd November 1924. 

In support of the appeal to this Court 
it was argued that the order of 3rd 
November 1924 was not an order re- 
jecting the claims preferred by the de- 
fendants under 0. 21, E. 58, Civil P. C., 
and the said order could not therefore 
attract the operation of Arts. 11, Lim. 
Act. It was urged that the order re- 
fusing to investigate the claims could 
not be treated as an order against a 
party on a claim preferred, within the 
meaning of Art. 11, Lim. Act, and was 
not also order against a party as con- 
templated by 0. 21, E. 63, Civil P. C. 
The contentions thus advanced are 
covered by the authority of decisions of 
the different High Courts in the coun- 
try. Of these, special mention may bo 
made of the decision in 1919 Mad 738 
(1), 1923 All 436 (2), 1933 Bom 190 (3) 
and 1919 Cal 835 (4). In the decision 
of a Full Bench of the Madras High 
Court in 1919 Mad 738 (l), referred to 
above, the questions arising for consi- 
deration in the case before us were 
exhaustively reviewed, and it held that 
an order refusing to investigate a claim 
is one under O. 21, E. 63, Civil P. 0., 
and was conclusive, if not set aside byl 
a suit within the period of time pres- 
cribed by Art. 11, Lim. Act. So far as 
this Court is concerned, it was defi- 
nitely laid down in 1919 Cal. 835 (4) 
mentioned above, in consonance with 
the observations of Mookerji, J., in 16 
I C 683 (5), that there was a weighty 
authority in support of the view that 
where an application had been dis- 
missed with or without investigation, a 
regular suit, if instituted, must be com... 
menced within one year from the date 
of such order. On a careful considera- 
tion of the question raised before us, we 
see no reason to differ from the deci- 
sions to which reference has been made, 
and we give effect to the same. 

It was incumbent on defendants 1 and 
2, appellants in this Court, to institute 
a suit as contemplated by O. 21, E. 63, 

1. Yenkataratnam v. Banganayakamma, 1919 
Mad 738=48 I C 270=41 Mad 986 (F B). 

2. Gobardhan Das v. Makundi Lai, 1923 All 435 
=74 I C 1024=45 All 438. 

3. Trimbak Tumudu Shot v. Ziparu Chaturdas, 
1933 Bom 190=144 I 0 993=57 Bom 213. 

4. Nogendra Lai v. Fani Bhusan, 1919 Cal 835 
=44 I 0 266=15 Cal 786. 

5. Jugal Kishoz v. Ambica Debi, (1912) 15 1 C 683. 
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Civil P. 0., and Art. 11, Lim Act. This 
was not done; and it was nob open to 
the appellants now to defeat the claim 
of the plaintiff in the suit giving rise 
to this appeal, by agitating matters 
which should have been urged by them 
in a suit as provided by the provisions 
of the statute to which reference has 
been made above. It has also to be 
stated in this connexion that there can 
be no question that where there is an 
order tantamount to a refusal of a claim 
made by a party under 0. 21, E. 58, 
Civil P. C,, if that party fails to bring 
a suit as contefaplated by 0. 21, R. 63, 
he is precluded from asserting his title 
against the auction-purchaser, whether 
plaintiff or defendant; and the parties 
in the position of defendants 1 and 2 in 
the suit out of which this appeal has 
arisen, could not be allowed to raise 
again their claim to the property, even 
though they might come to occupy the 
position of the defendants in a suit for 
possession by the auction-purchasers. 
In the above view of the case regard 
beinj? had to the trend of decisions by 
the High Courts in this country, from 
which we do not see any reason to differ, 
the decisions given by the Court of ap- 
peal below, on the question of law aris- 
ing for consideration in this case, must 
be affirmed. In the result, the appeal 
is dismissed. There is no order as to 
costs in this appeal. 

Bartley, J. — I agree. 

K S. Appeal dismissed, 
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Nasim Ali and Khundkar, JJ. 

Radha Kisson Mahesri and others — 
Petitioners. 

V. 

Tansuk Mahesri and others-- Opposite 
Parties. 

Civil Rule No. 939 of 1934, Decided 
on 9th August 1934, from order of Dist. 
Judge, Jalpaiguri, D/- 14th December 
1933. 

Civil P. C. (1908), O. 21, Rr. 90 and 92— 
Application to set aside sale — Parlies who 
would be affected by sale being set aside 
need not be formally described as parties in 
application — Application is not bad if notice 
is not served on any such person who may be 
thereby affected. 

The Code does not say that the parties who 
would be affected by the order setting aside the 
sale should be formally described as parties in 
the application for setting aside the sale, and 
the application is not bad in form if notice has 


not been served on any person who may be 
affected by the order setting aside the sale. The 
Court has power to issue any such notice as the 
law does not impose any period of limitation for 
the said purpose: 1919 Cal 610 and 1923 Cal 394, 
Ref. [P 602 C 2; P 603 C 1] 

Rajendra Chandra Guha — for Peti- 
tioner. 

Atul Chandra Gupta and Satish Chan- 
dra Singh — for Opposite Parties. 

Order. — This Rule is directed against 
an order of the District Judge of Jal- 
paiguri dated 4th May 1934 confirming 
in appeal an order of the Subordinate 
Judge of the same District in a proceed- 
ing under O. 21, E. 90, Civil P. C. The 
Courts below have dismissed the peti- 
tioners* application under O. 21, E. 90 
not on the merits but on a preliminary 
ground that another decree-holder, who 
had applied for rateable distribution of 
the sale proceeds and had got part of 
them had not been made a party within 
the period of limitation for such an 
application and consequently the Court 
had no jurisdiction to entertain such an 
application. The only point for deter- 
mination therefore is whether the Courts 
below Vere wrong in dismissing the 
petitioners* application under 0. 21, 
E. 90 on this preliminary ground. 0. 21, 
R. 92, Cl. (2) Civil P. C., is in these 
terms: 

Where such an application is made and al- 
lowed, and where, in the case of an application 
under R. 89, the deposit required by that rule is 
made within 30 days from the date of sale, the 
Court shall make an order setting aside the 
sale : Provided that no order shall be made 
unless notice of the application has been given 
to all persons affected thereby. 

The Code does not say that the parties 
who would be affected by the order 
setting aside the sale should be for- 
mally described as parties in the appli- 
cation for setting aside the sale. The 
names of the parties in the present case 
who will be affected by such an order 
are already on the record of the execu- 
tion case. It would be therefore suffi- 
cient if before the sale is set aside, 
notice is given to the persons who would 
be affected thereby inasmuch as the pro- 
viso to Cl. (2), R. 92 simply lays down 
that no order setting aside the sale 
should be made unless notice of the 
application for setting aside the sale 
has been given by the Court to the 
persons affected thereby. The learned 
advocate for the opposite party however 
relied upon a decision of this Court in 
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1919 Cal. 510 (1). It is not however 
clear from the judgment in that case 
what the learned Judges meant when 
they observed that the auction purcha- 
ser should be made a party. 

If by the expression is understood that the 
parties to the application should be arrayed in 
the corresponding categories of plaintiffs and 
defendants, there is no provision to that effect 
within the four corners of the Civil P. C. To 
hold otherwise would necessitate reading into 
proviso to O. 21, R. 92 a mandatory provision 
which could have been expressly mentioned had 
the legislature so intended: see 1923 Cal. 394 (2). 

We are therefore of opinion that the 
application is not bad in form if notice 
has not been served on any person who 
may be aflfected by the order setting 
aside the sale. The Court has power to 
issue any such notice as the law does 
not impose any period of limitation for 
the said purpose. The learned Judge 
was therefore not right in holding that 
as the decree-holder who is entitled to 
rateable distribution was not mentioned 
as a party to the application for setting 
aside the sale within the period of limi- 
tation prescribed for such application, 
the application was bad and the Court 
had no jurisdiction to entertain such an 
application. Wo therefore make the 
rule absolute, set aside the order of the 
Courts below dismissing the petitioners* 
application for setting aside the sale 
and direct that the said application be 
heard according to law by the learned 
Subordinate Judge. Costs of this Rule 
will abide the result, hearing fee being 
assessed at one gold mohur. 

K s EuIp made absolute, 

1. Ajiuddin Ahamad v. L. Khoda Bux, 1919 Cal 

510=t0 I C 5. 

2. Raj Chandra Das v. Kali Kanta Das, 1923 Cal 

394=82 I C 776. 
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Guha and Bartley, JJ. 

Dinesh Chandra Boy Choudhury — Ap- 
^pellant. 

V. 

Jahan Ali Biswas and others — Respon- 
dents. 

Appeal No. 523 of 1933, Decided on 
5th December 1934, from appellate 
order of Dist. Judge, Khulna. 

(a) Civil P. C. (1908), S. 47 — Sale of insol- 
vent’s properly in execution of decree — Ap- 
plication by Receiver to have sale set aside 
Can be treated as one under S. 47— Second 
appeal is competent. 

The Receiver, in whom the property of the 
.insolvent vested after the passing of the order 


of adjudication under 8. 28, sub-S. (2), Provin- 
cial Insolvency Act, does represent both the in- 
solvent and the creditors of the insolvent; and 
if any application is made to the Court which on 
the face of it was an application made in the 
interest of the insolvent judgment-debtor, the 
application could, under the law, be treated as 
an application under S. 47, Civil P. C., made by 
the Receiver in insolvency, as representative of 
the insolvent judgment-debtor. The creditors 
of the insolvent are, no doubt, interested in the 
application; but that does not take away any- 
thing from the legal position of the Receiver re- 
presenting both the insolvent judgment-debtor 
whose property has^vested in him, and the cre- 
ditors. Hence a second appeal is competent. 

[P 504 C 2] 

(b) Provincial Insolvency Act (1920), 
Ss. 28 (2) and 51— Sale in execution of decree 
— Purchaser of insolvent’s property in good 
faith without notice of insolvency acquires 
good title against Receiver— Sale is not nul- 
lity for want of notice under Civil P. C., 
O. 21, R. 22. 

Where the purchase of the insolvent’s pro- 
perty is made in good faith without any know- 
ledge of the insolvency proceedings, the sale is 
not a nullity on account of the fact that no 
notice under 0. 21, R. 22, Civil P. C , has been 
served: 1914 P C 129, Dist, [P 505 C 2] 

(c) Provincial Insolvency Act (1920), 
Ss. 28 (2) and 51 (3)— S. 28 (2) is controlled 
by S. 51 (3). 

A purchaser, of an insolvent’s property, at a 
sale in execution of a decree, even with notice 
of the insolvency, who purchased the property 
in good faith, acquires a good title to it, against 
the Receiver, in whom the insolvent’s property 
has vested under S. 28, sub-S. (2). The provi- 
sion contained in sub-S. (2), is controlled by the 
later provision contained in S. 61, sub-S. I3)>and 
effectively secures the title of a purchaser of an 
insolvent’s property at a sale in execution in 
case of good faith being established on the part 
of the purchaser and the Receiver in insolvency 
cannot be allowed to have the sale declared null 
and void, so as to defeat the title of the 
purchaser; 1917 Cal 606, Bef, 

[P 605 C 2; P 506 C 1] 

Bijon Kumar Muhherjee and Jogesh 
Cha7idra Sinha — for Appellant. 

Badha Binode Pal and Abul Hossain 
— for Respondents. 

Judgment. — This is an appeal by a 
Receiver in insolvency, arising out of an 
application made by him as the legal 
representative of the judgment-debtors 
in whose favour an order of adjudication 
had been passed under the Provincial 
Insolvency Act, on 19th September 
1932. The application made by the 
Receiver was to have a sale in execution 
of a decree declared null and void; and 
there was a prayer in the application 
that the aforesaid sale held on 22nd 
September 1932, in execution might not 
be confirmed. The decree, holders pur- 
chasers at the sale held in execution of 



Dinesh Chandra v. Jahan Ali 


193S 


504 Calcutta 

their decree, opposed the application of 
the Eeceiver, on the ground that they 
were bona fide purchasers in good faith 
at the sale in execution, who were not 
aware of the insolvency proceedings; 
and their title could not be called in 
question by the Eeceiver. 

The Courts below have concurrently 
held, on materials before them, that 
the decree-holders purchasers were not 
at all aware of the insolvency proceed- 
ings, or of the order of adjudication. It 
was also held by the Courts below that 
the decree-holders were purchasers at 
the sale in execution of decree in good 
faith. On the above conclusion on facts, 
the decision given by the Courts below 
was that the sale held in execution of 
decree could not be vacated and the 
confirmation of the sale could not be 
withheld for the reason that the proper- 
ties of the insolvent judgment. debtors 
had vested in the Eeceiver in insol- 
vency under S. 28, sub-S. (2), Provincial 
Insolvency Act. The learned District 
Judge in the Court of appeal below had 
further come to the conclusion that in 
view of the provision contained in S. 51, 
sub-S. (3), Provincial Insolvency Act, 
1920, the operation of S. 28, sub-S. (2) 
of the Act will be suspended in the case 
of bona fide purchasers, and protection 
given to such purchasers. 

A preliminary objection was raised on 
behalf of the respondents in this appeal, 
relating to the maintainability of a 
second appeal to this Court, as preferred 
by the Eeceiver in insolvency, on the 
ground that the application before the 
Court of execution could not be treat- 
ed as one under S. 47, Civil P. C., 
and there could not be any second ap- 
peal in a case arising out of an applica- 
tion for setting aside a sale, on an appli- 
cation praying that a sale held in 
execution of a decree, might not be 
confirmed. The question for considera- 
tion on the preliminary objection as 
raised, is whether or not the application 
in which the appeal has arisen was one 
under S. 47, Civil P. C., there being no 
question that a second appeal would 
otherwise be barred under the law. For 
determination of that question, the posi- 
tion of the Eeceiver in insolvency mak- 
ing the application before the Court has 
to be taken into account. Was the 
Eeceiver a “representative” of the judg- 
ment-debtors, and could he be treated 


as such, in the matter of the application 
before the Court ? and on this point the 
observation of Sir George Eankin, 0. J.> 
in 1932 Cal. 203 (l), is entitled to great 
weight. As observed by the learned 
Chief Justice: 

Any general statement to the effect that 
Receiver is or is not representative for the pur- 
poses of S. 47 of the Code is merely misleading. 
It all depends on the purpose and nature of the 
application made by the Receiver, whether he is 
a representative of the judgment-debtor or not. 
For some purposes, he would be entitled as re- 
presenting the judgment-debtor to litigate mat- 
ters under S. 47 of Che Code. 

The most important factor to be con- 
sidered in this connexion is whether the 
Eeceiver in the matter of the applica- 
tion before the Court, represented the 
judgment-debtor, for the purpose of 
having the property escape execution. 
The Eeceiver in whom the property of 
the insolvent vested after the passing 
of the order of adjudication under S. 28, 
sub S. (2), Provincial Insolvency Act, 
does represent both the insolvent and 
the creditors of the insolvent; and if any 
application is made to the Court which 
on the face of it was an application 
made in the interest of the insolvent 
judgment. debtor, the application, could, 
under the law, be treated as an applica- 
tion under S. 47, Civil P. C., made by 
the Receiver in Insolvency, as represen- 
tative of the insolvent judgment-debtor. 
The creditors of the insolvent were no 
doubt interested in the application; but 
that did not take away anything from 
the legal position of the Eeceiver re- 
presenting both the insolvent judgment- 
debtor whose property has vested in 
him, and the creditors. 

In the case before us, as it appears 
from the order recorded by the Munsif, 
on 22nd December 1933, the Eeceiver 
had made the application under S. 47, 
Civil P. C., purporting to act as the 
legal representative of the judgment- 
debtors declared insolvents; and on the 
application before the Court as made, 
we have no hesitation in coming to the 
conclusion that in the matter of that 
application, the Eeceiver in Insolvency 
took the attitude that he would represent 
the judgment-debtors for the purpose oi 
having the property escape execution, 
was well within S. 47, Civil P. C.; and 
a second appeal in the case before us 
was therefor e ma intainable u nde r the 
1. Mohitosh Dutta v. Rai Satish Chandra, 193i 

Oal 203=136 I C 593. 
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law. In support of the appeal to this 
Court it was urged that the sale sought 
to be avoided by the Receiver was a 
nullity in view of the non-compliance 
with the provision of O. 21, R. 22, Civil 
P. C.; it was contended that the pro- 
perty having been sold on 22nd Septem- 
ber 1932, after the judgment-debtor was 
adjudicated insolvent, and no notices 
having been served on the legal repre- 
sentative of the judgment-debtor as re- 
quired by 0. 21, R. 22, Civil P. C., the 
sale was void ab initio. It was also 
urged in support of the appeal that the 
provision contained in S. 51, sub-S. (3), 
Provincial Insolvency Act, was con- 
trolled by O. 21, R. 22 of the Code, and 
that the fact that the purchasers pur- 
chased the property in good faith could 
not give them protection seeing that 
the sale itself was a nullity. There can 
be no doubt that the property of the 
judgment-debtor vested in the Receiver 
in Insolvency before it was sold in exe- 
cution; but the fact remains as it has 
been found by the Courts below, that 
the decree-holders were not at all 
aware of the insolvency proceedings. In 
the circumstances of the case therefore 
it could not be said that proper steps 
had not been taken to bring the Receiver 
before the Court to enable him to take 
up the position that he was not bound 
by anything that was done in the course 
of the execution proceedings culminat- 
ing in the sale of the judgment-debtor's 
property on 22nd September 1932. The 
decree-holders having no notice of the 
insolvency proceedings, and having been 
wholly unaware of the same, were not 
responsible for the irregularities of pro- 
cedure adopted in the matter of non- 
service of notice under O. 21, R, 22, 
Civil P. C. The sale of the property in 
the present case cannot be held to be a 
nullity as it was contended before us, 
on the ground that the Court had no 
jurisdiction to sell, in view of the non- 
service of notice under 0. 21, R. 22 of 
the Code, as such non-service was attri- 
butable to the fact that the decree- 
holders had not been notified about the 
insolvency proceedings at any time 
before the application out of which this 
appeal has arisen, was made by the 
Receiver in Insolvency, on 16th Novem- 
ber 1932. 

In our judgment therefore the deci- 
sion of the Judicial Committee and the 
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observations of Lord Parker in 1914 
P. 0. 129 (2) on which very strong reli- 
ance was placed on the side of the ap- 
pellant, have no application on the facte 
and in the .circumstances of the case 
before us; and we are unable to hold 
that the sale in the present case was a 
nullity, and that 0. 21, R. 22, Civil 
P. C., controlled the provisions of S. 51, 
sub-S. (3), Provincial Insolvency Act, 
even in a case in which the decree-hol- 
der purchaser at the sale in execution 
of his decree purchased the property of 
an insolvent at a sale in execution, in 
good faith, after an order of adjudica- 
tion has been passed by the Insolvency 
Court, and after the property of the in- 
solvent has vested in the Receiver in 
Insolvency. The purchase was made in 
good faith, without any knowledge what- 
soever of the insolvency proceedings 
and the sale was not a nullity on account 
of the fact that no notice under 0. 21 

R. 22, Civil P. C., was served, seeing 
that the decree-holder purchaser was 
not aware of the insolvency proceedings 
the order of adjudication passed in those 
proceedings, and of the vesting of the 
insolvent's property in the Receiver ir 
Insolvency. 

On the scope and operation of S. 51 
sub-S. (3), Provincial Insolvency Act 
the decision of this Court in 1917 Cal 
606 (3) is an authority in support of the 
position apparent on the face of the 
statutory provision, that a purchaser oi 
an insolvent’s property, at a sale in exe- 
cution of a decree, even with notice ol 
the insolvency, who purchased the pro- 
perty in good faith, acquires a good title 
to it, against the Receiver, in whom the 
insolvent’s property had vested undei 

S. 28, sub-S. (2), Provincial Insolvency 
Act. In the case before us, we do noi 
see any difficulty in the application o 
the rule laid down in the above case, or 
the definite finding arrived at by th( 
Courts below, that the purchase at the 
sale in execution of the decree made b] 
the decree. holders themselves was made 
in good faith. In our judgment, the 
provision contained in S. 28, sub-S. (2) 
Provincial Insolvency Act, is controllec 
by the later provision contained ini 
8. 51, sub-S. (3) of the Act and efifec- 

2. Raghunath Das v. Sundar Das, 1914 P 0 129 

=24 I C 304=41 I A 251=42. Cal 72 (PC). 

3. Madhu Sudan Pal v, Parbati ,^Sundari Dasya- 

1917 Cal 006=35 I C 643. 
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tively secures the title of a purchaser of 
an insolvent’s property at a sale in exe- 
cution in case of good faith being estab- 
lished on the part of the purchaser. On 
the finding arrived at by- them, the 
Courts below were right in the conclu- 
sion that the Receiver in Insolvency 
could not be allowed to have the sale 
held in Execution Case No. 390 of 1932 
in the 2nd Court of the Munsif at 
Bagerhat, to be declared null and void, 
so as to defeat the title of the decree- 
holder purchasers, the respondents in 
this appeal. The result of the conclu- 
sions we have arrived at as mentioned 
above is that this appeal is dismissed 
with costs. The hearing fee in this 
Court is assessed at two gold mohurs. 

K.S. Appeal dismissed. 


A. I. R. 1935 Calcutta 506 

E. C. Mitter, J. 

Dulal Chandra Chowdhury — Peti- 
tioner. 

V. 

Atul Krishna Boy and others— Oppo- 
site Parties. 

Civil Rule No. 47 of 1935, Decided on 
6th February 1935, from order of 1st 
Munsif, Hooghly, D/- 29tli September 
1934. 

(a) Civil P. C. (1908), O. 22, R. 6— Ex 
parte decree— Decree to be set aside if oppo- 
site party deposited money in Court — Death 
of one of plaintiffs subseq^uent to passing of 
decree but before deposit of money— Decree 
set aside on deposit but legal representative 
not brought on record — That does not make 
order bad. 

Where an ex parte decree is passed when both 
plaintiffs are alive and it is ordered that the 
decree will be set aside if the opposite party 
deposits certain amount in Court but one of the 
plaintiffs dies subsequent to the passing of the 
decree but before the deposit is made and the 
decree is set aside without bringing on record 
the legal representative of the deceased plaintiff, 
O. 22, R. 6 applies and the order setting aside 
the decree is not bad. [P 507 C 1] 

(b) Civil P. C. (1908), O 9, Rr. 13 and 14 
— Application to set aside ex parte decree — 
Opposite party need not be named as parties 
in application— It is enough if applicant 
deposits process fees and causes service of 
notice. 

There is no provision in the Code for naming 
persons in whose favour ex parte decree is passed, 
as parties in the application to set aside such 
decree. All that is necessary is that an indica- 
tion should be given in the application of the 
particulars of the suit in which the ex parte 
decree had been passed; if the suit ife so indicated, 
there is no difficulty in finding out from the 
records of the case on whom the notice of the 
application has to be given. It would be then 
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the duty of the Court to direct the issue of 
notice on such persons and the duty of appli- 
cant would only be to deposit the process fees 
and to cause service of the notices. [P 607 C 2] 

Nanda Gopal Banerji — for Petitioner. 

Bijan Behari Gupta— tor Opposite 
Party. 

Order . — This rule has been obtained 
by plaintiff 2 in a suit for damages for 
malicious prosecution instituted against 
the opposite party 1. It appears that 
opposite party 1 launched unsuccessfully 
a criminal prosecution against the peti- 
tioner and his father, Upendra Nath 
Chowdhury. On the termination of the 
criminal proceedings Upendra Nath 
Chowdhury, as plaintiff 1, and the peti-' 
tioner, as plaintiff 2, instituted the said 
suit for damages. Opposite party 1 filed 
his written statement but on the date 
fixed for hearing (22nd May 1934) he 
failed to appear with the result that an 
ex parte decree was passed against him 
on the same date. On 26th May 1934, 
opposite party 1 made an application 
under 0. 9, R. 13, Civil P. C,, to set 
aside the ex parte decree. He men- 
tioned in his application the number of 
the suit but in naming his opponents he 
mentioned the name of Upendra Nath 
Chowdhury only and omitted to put in 
the petitioner’s name. Notice of the 
application was served on Upendra Nath 
Chowdhury alone who appeared and 
contested the said application. On 11th 
August 1934 it was discovered that the 
notice of the application had not been 
issued to the petitioner. On the said 
fact being pointed out to the Court, the 
Court directed the notice of the applica- 
tion under 0. 9, R. 13 to be served upon 
the petitioner. The application under 
O. 9, R. 13 was allowed to stand in its 
original form. On the said notice being 
served on the petitioner the Court took 
up the hearing of the application and 
allowed it by an order dated l9th Sep- 
tember 1934. The Court held that on 
22nd May 1934, the date of the ex parte 
decree, the opposite party 1 was very 
ill and that there was sufficient cause 
for his non-appearance on that date, but 
inasmuch as he failed to inform his 
pleader about the fact and nature of his 
illness, the Court made an ordjer vacat- 
ing the ex parte decree on terms. It 
directed the opposite party 1 to put in 
Court within ten days a sum of Es. 15 
as compensation to the plaintiffs. On 
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the date of the order Upendra Nath ^as 
alive but he died between that date and 
29th September 1934, when the said 
sum of Es. 15 was deposited in Court by 
the opposite party 1. On 29th Septem- 
ber before the heirs of Upendra Nath 
were brought on the record the Court 
recorded the final order setting aside the 
ex parte order. The petitioner has 
taken before me two points, namely: 
{i) that the application to set aside 
the ex parte decree as made on 26th 
May 1934 was defective inasmuch as 
the petitioner had not been named 
therein as an opposite party, and assum- 
ing that he was made an opposite party 
on 11th August 1934, when the Court 
directed the issue of the notice of the 
application to him, the bar of limitation 
was then an insurmountable bar, and 
(ii) that the order of 29th September 
1934 is bad, as it was passed in the ab- 
sence of the legal representatives of 
Upendra Nath who was dead shortly 
before that date. 

I do not see any substance whatsoever 
in the second point. Evidence had been 
led, arguments heard and judgment was 
pronounced on 19th September 1934 
when Upendra Nath was alive. The 
order was then passed in a conditional 
form requiring the opposite party 1 to 
put in Rs 15 within ten days. The 
order stated that if the money was put 
in within the said time the ex parte 
decree would be set aside, otherwise it 
will stand. The order of 19th Septem- 
ber was a self-contained and complete 
order. In these circumstances the fact 
that Upendra Nath died just before the 
formal and consequential order of 29th 
September and his legal representatives 
were not then brought on the record at 
that time would not in my judgment 
derogate from the force of the said 
order. The matter is covered in my 
judgment, by the principles underlying 

0. 22, R. 6 of the Code. I accordingly 
overrule the said point. Regarding the 
first point also, I do not think that there 
is much substance in it, although the 
case seems to bo of first impression. 
O. 9, R, 13 requires an application for 
setting aside an ex parte decree and 
R. 14 provides that no such application 
is to be granted without notice of the 
application being given to the opposite 
party, that is to the person or persons 
in whose favour the ex parte decree has 


been passed. The necessity of making 
such persons as parties to an appeal 
against the order refusing to set aside 
the ex parte decree stands on a different 
footing. They must be named respon- 
dents in the memorandum of appeal; but 
so far as the first Court is concerned 
there is no provision in the Code for 
naming them as parties in the applica- 
tion. All that is necessary is that an 
indication should be given in the appli- 
cation of the particulars of the suit in 
which the ex parte decree had been 
passed. If the suit is so indicated there] 
is no diflQculty in finding out from the 
records of the case on whom the notice 
of the application has to be given. It 
would be then the duty of the Court to 
direct the issue of notice on such per. 
sons and the duty of the applicant would 
only be to deposit the process fees and 
to cause service of the notices. 

In this respect the cases dealing with 
this point in connection with applica- 
tions made for setting aside Court sales 
under 0. 21, Er. 89 and 90, are helpful. 
The proviso to O. 21, R. 92 is pari 
materia with the provisions of O. 9, R. 9 
and 0. 9, R. 14. It has been held that 
the parties who would be aflFected by ar 
eventual order under 0, 21, R. 92 need 
not be named as parties in the applica- 
tion to set aside the sale, and as there 
is no time limit for the issue and service 
of the notice of the application, except 
that it must be before the final order is 
passed, the application would be re. 
garded as a good application if no per 
sons are named in the application ai 
opposite parties, and the order passec 
would be a good order even if the notice 
is served beyond 30 days of the date ol 
the sale: 1929 All. 593 (l); 1932 Pat 
255 (2) and 1935 Cal. 502 (3j. I accord 
ingly overrule the first point also ane 
discharge the rule with costs; hearinj 
fee one gold mohur. 

K.S. Buie discharged. 


1. Dip Chand v. Sheo Prasad, 1929 All 693=11 
I C 103=51 All 910. 

2. Nitai Dutta v. Bishun Lai, 1932 Pat 255=13 
I 0 810=11 Pat 504. 

3. Radha Kisson v. Tansuk Mahesri, 1935 Ga 
502=62 Cal 286. 
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Eemfry, J. 

Kamala Book Depot, Ltd. — Plaintiff. 

V. 

Sourendranath Mukherji and another 
— Defendants 1 and 2. 

Original Suit No. 2497 of 1932, Deci- 
ded on 4th July 1934. 

Copyright — Sale of first edition of book 
amounts to assignment of interest in copy- 
right until the last copy is sold. 

Where a first edition of a novel was sold to 
plaintifi but the defendant, before all the books 
were sold, published the novel in another form: 

Held: that the sale of the first edition 
amounted to an assignment of an interest 
in the copyright until the last copy of that edi- 
tion was sold. Until then the purchaser has 
the exclusive right to the copyright, at any rate, 
as far as the right to publish the novel in any 
form is concerned, and that the defendant’s ac- 
tion amounted to an infringement of plaintiff’s 
rights: Siveet v. Cater, (1841) 11 Sim 572, Bel 
on. [P 508 C 2; P 509 C 1] 

Sudhin <Eay and S. C. Mitter — for 
Plaintiff. 

Saroj Ghose-^lox Defendant 1. 

S. B. Das Gupta — for Defendant 2. 
Judgment— In this case the plaintiff 
seeks an injunction restraining the de- 
fendants from publishing or selling a 
work called “Sourendra Granthabali’*con- 
taining a novel called “Naree orNishetta 
Dip’'. It appears that on 16th April 
1930 defendant 1, an author, sold to the 
plaintiff the first edition of his new 
novel, Nishetta Dip, which was to con- 
sist of 1,100 copies in twelve forms in 
double crown size, and to be priced at 
Ee. 1-8-0 or Es. 2 for Es. 200 or Es. 225 
if the price was Es. 2. Thereafter, 
on 15th August 1932, defendant 1 arran- 
ged with defendant 2 to publish the 
same novel as part of a collection of his 
novels, and he did publish it. The plain- 
tiff has only sold about 250 copies of the 
first edition which was priced at Es. 2 
and the collection which contained 
11 or 12 novels was published at Es. 2. 
The only contested point was the legal 
effect of the first agreement. The plain- 
tiff claims that the collection is an in- 
fringement of his rights and that the 
author could not publish the novel in 
any form at all until the whole of the 
first edition was sold. The defendants 
contend that the author only sold a 
right to print and sell 1,100 copies in a 
particular form and did not assign the 
copyright, and that the author was 
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entitled to publish the novel alone or in 
a collection, provided he did not publish 
it in twelve forms in double crown 
size. 

It was admitted that whether defen- 
dant 2 knew of the first agreement or 
not, the question of infringement de- 
pended on the effect of the agreement. 
For the somewhat startling proposition 
that the plaintiff only purchased a right 
to publish in a particular form the 
defendants cited (1906) 2 Ch 595 (l). 
There the question was whether the 
publisher was entitled to enter his name 
in the register as the assignee of the 
copyright. The agreement gave the 
publisher the right to publish and sell a 
collection of hymns on a royalty. Some 
of the learned Judges certainly describ- 
ed his right as a right to publish these 
hymns in a particular form, and it was 
held that he was not the assignee of the 
copyright. The Court however did not' 
decide what would constitute an in-; 
fringement of the publisher’s rights, and i 
as 1 read the judgment, it was not; 
suggested that a publication in a differ- j 
ent form would not be an infringement of! 
his rights. Eeliance was also placed on 
the decision of Jessel, M. E. in 18 Eq 
497 (2). There a lady arranged with a 
publisher that he should publish a novel 
on a royalty. The decision was that it wag 
a partnership and that as the lady had 
ended the partnership, and that as there 
were no terms as to the number of copies 
which the publisher could sell, or as to 
the time in which he had an exclusive 
right to sell, therefore, as in any other 
partnership, no terms could be implied, 
and once the partnership ended, the 
authoress could publish her novel 
through another firm. The publisher had 
not a contract which entitled him to 
claim that no publication could be al- 
lowed until he had sold the last copy of 
the novel which* he had printed. 

The plaintiff relied on 11 Sim 572 (3). 
In that case, the tenth edition of Sug- 
den’s Vendors and Purchasers was sold 
to the plaintiff, the edition to consist of 
10,000 copies, the book to be published 
in a particular form and at an arranged 
price. The publi s her bro ug ht an action for 

1. In re J ude’s Manual Compositions, (190C) 2 Ch 
695 and on appeal (1907) 1 Ch 651=76 L J Ch 
542=51 S J 426=23 T L R 461=96 L T 766. 

2. Warne' V. Routledge, (1874) 18 Eq 497=43 L J 
Ch 604=22 W R 750=30 L T 857. 

3. Sweet v. Cater, (1841) 11 Sim 572=6 Jur 38. 
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.infringement against a third party and 
'the question was what was the plaintiff’s 
i exact position. It was held that he was 
the assignee of an interest in the copy- 
right which lasted until the last of the 
10,000 copies was sold, and entitled him 
to the exclusive right to the copyright 
for that period. In my opinion, a sale of 
the first edition of 1,100 copies amounts 
to an assignment of an interest in the 
copyright until the last copy is sold. 
Until then the purchaser has the exclu- 
sive right to the copyright, at any rate, 
as far as the right to publish the novel 
in any form is concerned. I need not 
consider whether his right extends any 
further, e g. the right to dramatize the 
novel. As a right to property was sold, 
defendant 2 is not entitled to infringe 
that right. 

The arguments of the defendants, in 
my opinion, overlook that the author 
sold the first edition of 1,100 copies. I 
see no force whatsoever in the argument 
that the plaintiff only bought the right 
to sell the novel published as a volume 
only. That appears to me to bo as 
convincing as if the author had contrac- 
ted that his photograph should appear 
on the cover, and then contended that 
he was entitled to publish his novel in 
a plain cover. In my opinion it is the 
defendant and not the plaintiff who 
seeks to imply a term into this contract. 
The contract was for the sale of the first 
edition of 1,100 copies. To imply a term 
that that meant a reasonable time only 
for sucli sale, or that the author could 
publish the book in any other form, 
seems to mo to contradict the contract. 

There will be an injunction restrain- 
ing the two defendants, their servants 
or agents, from publishing or selling the 
novel in any form or shape or in any 
collection of novels until the last copy 
of the first edition is sold or disposed of. 
That, in my opinion, is sufficient and the 
plaintiff is not entitled to any copies of 
the collection. As regards damages the 
parties arranged that there should be an 
inquiry; that must bo on the basis laid 
down in 1929 P C 11 (4); and unless the 
parties can agree to some figure, the 
question of damages will be referred to 
such officer as the Registrar may select. 
The costs of the suit will be paid by the 

4. Kamalapat v. Swadeshi Mills Company, Ltd., 

1929 P C 11=114 I C 30=56 I A 1=51 All 

182 (P C). 


defendants and the costs of the refer- 
ence, if any, reserved. 

K.S. Suit decreed, 
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REMFRy , J. 

Tarun Kumar Ghose, In the Goods of. 

Testamentary and Intestate jurisdic- 
tion, Decided on 17th July 1934. 

(a) Court-fees Act (1870), S, 4 — In matters 
of exemption, Registrar must refer matter 
to Chief Justice— Practice. 

When a claim for exemption of duty is made, 
the Registrar should refer the matter to the 
Chief Justice. It is nob a matter of valuation, 
but of exemption. [P 510 C 1] 

(b) Court' fees Act (1870), Ss. 4 and 19-H 
— Certificate granted under S. 4 is conclu- 
sive for certain purposes — It does not pre- 
clude Collector from applying under S. 19-H, 

The certificate of the Registrar under S. 4 
though conclusive for certain purposes, does not 
preclude the Collector from applying under 
S. 19-n : 32 C W N 799, Rel on,; 1925 Cal 
1201, Ref. [P 510 C 1] 

Under S. 19-H, the Collector can challenge 
the validity of a claim of this kind. The valua- 
tion of the estate is under*estimated if part of 
it is wrongly exempted on the ground that it 
was held in trust. The valuation is for the 
purpose of assessing the duty payable and the 
estimate of such valuation is under-estimated if 
assets which should not have been excluded 
from that valuation are excluded. [P 510 C 1] 

(c) Practice — Man acting in certain way 
— He cannot be heard to say for his benefit 
that he acted wrongfully — Person depositing 
money in minor son’s name in post office — 
Death of minor — Father cannot subsequently 
say in order to avoid duty while applying 
for letters of administration that he did so 
in order to escape income-tax — Letters of 
Administration. 

When a man may have acted rightly or may 
have acted wrongfully, he cannot be heard to 
say for his own benefit that he acted wrongfully. 

[P 511 C 2] 

W'here the defendant invested money in the 
post office in the name of his minor son and on 
death of the minor applied for letters of adminis- 
tration. 

Held : that he could not be heard to say in 
order to escape duty that the money was his own 
and that it was invested in the minor’s name to 
escape illegally from paying income-tax and that 
he should pay duty in respect of the fund; 
English cases referred, [P 511 0 1,2] 

Order. — This is an application by the 
Collector of Calcutta under S, 19-H (4), 
Court-fees Act of 1870 as amended. 
The facts are that one Monmotha Nath 
Ghosh opened an account in the Post 
Office Savings Bank in the name of his 
minor son Tarun Kumar Ghosh as his 
guardian and made deposits in his name 
amounting to some Rs. 11,000. The son 
died a minor in October 1932. The 
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father obtained letters of administra- Hindus. The question is what was the 


tion to the estate of his minor son in 
May 1933. In the affidavit of assets he 
set out this deposit, but in Sch. B 
claimed that it was held in trust not 
beneficially or with a general power to 
confer a beneficial interest. The Regis- 
trar of this Court granted a certificate 
under S. 4, Court-fees Act, certifying 
bhat no duty was payable. Pausing 
here, it seems to me that when a claim 
of this sort is made the Registrar should 
refer the matter to the Chief Justice. 
It is not a matter of valuation but of 
exemption. In the present application 
it is alleged on behalf of the Collector 
that the money was the money of the 
minor and Court-fees are payable in 
respect thereof. In my opinion the 
certificate of the Registrar, though con- 
clusive for certain purposes, does not 
preclude the Collector from applving 
under S. 19-H : see 32 C W N 799 (l). 

In the case cited for the defendant, 
29 C W N 879 (2), Rankin, J., as he then 
was, expressly reserved the point whe- 
ther a certificate under R. 4, Ch. 35, 
owing to S. 5, Court-fees Act, “hampers 
the Collector in claiming more money 
under S. 19-H.” The result is that the 
point was not decided, and if I may say 
so, I agree with the decision of Costello, 
J. in the first cited case. The certificate 
is conclusive in a Court on the point as 
to whether the correct duty has been 
paid, except when an application is 
made under S. 19-H. And under S. 19-H, 
the Collector can challenge the validity 
of a claim of this kind. The valuation 
of the estate is under-estimated if part 
of it is wrongly exempted on the ground 
that it was held in trust. The valuation 
is for the purpose of assessing the duty 
payable, and the estimate of such valua- 
tion is under-estimated if assets, which 
should not have been excluded from that 
valuation, are excluded. The question 
to be decided is whether in fact the 
deposit was the property of the minor 
or whether he was the benamidar of his 
father. It is not disputed that the 
father made the deposit with his own 
money. It is admitted that the doctrine 
of advancement is not applicable to 

1. In the Goods of Arratoon Stephen, (1928) 

32 0 W N 799. 

2. In the Goods of Bhubaneswar Trigunait, 1926 

Cal 1201=95 I 0 629=62 Cal 871=29 C W N 

879. 


intention of the father, and whether he 
can be heard to allege an intention con- 
trary to his conduct or which involves 
an assertion that he intended to act 
dishonestly. 

The father gave evidence and he did 
not seriously allege that he was not 
aware of the rules and really admitted 
that his intention was to withdraw tho 
money before the son attained majority, 
and for that purpose to make a false 
declaration that he was withdrawing it 
for the use of the minor. He stated 
that the minor was his youngest son 
aged 6 or 7 at the time and that he him- 
self had already deposited in his own 
name Rs. 21,500 in the Post Office and 
as he could only deposit another Rupees 
1,000 in his own name he adopted the 
device of opening an account in tho 
name of his minor son, so as to be able 
to deposit more than the rules permitted 
with a view to save income-tax. Ap- 
parently apart from his pay, he had no 
other assets, and he had six children: four 
girls and two boys. It is abundantly 
clear therefore that in fact he had no 
intention to give this large sura to his 
youngest son. His intention clearly was 
to use the name of his son to obtain the 
benefit of an investment for himself in 
the Post Office. In my opinion there is 
nothing to prevent the father from 
alleging that the transaction was for his 
own benefit, unless there is any rule 
which precludes him from being heard 
to say that he intended to act dis- 
honestly. The position is otherwise than 
that of an ordinary benami transaction 
and that unless the object of the transac- 
tion was fraudulent and succeeded, the 
parties can prove their actual intentions. 
The position of an account in the name 
of a minor under the Post Office Rules 
is that under R. 7 no trusts are re- 
cognized. Under R. 26 no money can be 
withdrawn by a guardian unless he cer- 
tifies that the money is withdrawn for 
the use of the minor, and when the 
minor attains majority payment is made 
to him. 

The defendant according to his own 
statement intended to withdraw the 
money before the minor attained majo- 
rity and to certify that the money was 
required for the use of the minor. That 
would have been a false statement ac- 
cording to the defendant himself. Ac- 
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cording to tke decision in 13 Beav 
78 (3), the mere fact that the depositor 
had, in order to evade the rule that no 
one could deposit more than a stated 
amount in a Post Office Savings Bank, 
used other persons' names, would not 
affeot his right to the money deposited 
in excess of the stated limit. It does 
not appear that the depositor had to 
make a false statement in order to with- 
draw the money, and the only point for 
decision was whether there were trusts 
in favour of the persons whose names 
had been used. In 23 OWN 707n (4) 
at p. 714n, Lord Sumner declined to as- 
sume in the favour of a party that he 
lacked honesty, and added, “I cannot 
assume” that. Fletcher Moulton, L. J. 
in (1911) 2 K B 330 (5) at p. 339 declined 
to accept the evidence of the plaintiffs 
that they acted dishonestly and adds: 
**I shall presume that they . . . (acted) 

. . . honestly.” In 2 A G 792 (6) at 
p. 807 Lord Blackburn said: “it does not 
lie in the mouth of a Railway Company, 
jto set up its (own) illegality.” In this 
lease the defendant seeks to allege that 
he opened an account with the intention 
of violating the rules of the Post Office; 
those rules being rules passed under an 
Act, he alleges that he acted illegally; 
he then alleges that he intended to make 
a false declaration that was a dishonest 
intention, and I decline to accept his 
statement. I shall presume that he acted 
honestly and intended to act honestly. 
Jessel, M. R. in 13 ChD 696 (7) at p. 727 
laid it down that 

nothing can be better settled . , . . in the law I 
suppose of all civilised countries, than this, 
that where a man does an act which may he 
rightfully performed, he cannot say that that 
act was intentionally and in fact done wrongly 
.... wherever it can be done rightfully he is 
not allowed to say against the person entitled to 
the property or the right that he has done it 
wrongfully. 

Bowen, L. J. in (1891) 1 Q B 440 (8) 
at p. 443 said: 

The rule is that no one is allowed in a Court of 

3. Field v. Lansdale, (1850) 13 Beav 78=19 L J 
Ch 660=14 Jur 995. 

4. Chandanmull v. Donald Campbell & Co., 
(1916) 23 0 W N 707n. 

6. Hirachand Panamchand v. Temple, (1911) 2 
K B 330=80 L J K B 1166=105 L T 277. 

6. Doolan v. Midland Railway Co., (1877) 2 A C 
792=25 W R 832=87 L T 817. 

7. In re Hallett’s Estate, (1880) 13 Ch D 696=49 
L J Ch 415=28 W R 732=42 L T 421. 

8. Overseers of Putney v. L. & S. W. Ry., (1891) 
1 Q B 440=60 L J Q B 488=56 J P 422=89 
W R 291=64 L T 280. 


Justice, in order to escape from liability, to put 
forward a plea that that which he is doing is 
illegal. 

In that case the defendant company 
alleged, in order to escape a tax, that 
they had exceeded their powers under a 
statute. Jessel, M. R., in the same case 
said: “They (the company) cannot I think 
be heard to say this.” Fry, L. J., con- 
curred. In my opinion the last cited 
case is very similar to the present case. 
There a Railway Company, in order to 
escape the parish rates, sought to allege 
that they had acquired land but nob 
under their statutory powers, the railway 
company had no other legal powers. 
Here the defendant, in order to escape 
paying duty, seeks to be heard to say 
that in order to escape illegally from 
paying income-tax he wrongfully in- 
vested money in the name of his minor 
son with the intention of recovering it by 
a false statement. In my opinion the 
rule is clear that when a man may have 
acted rightly, or may have acted • wrong- 
fully, he cannot be heard to say for his 
own benefit that he acted wrongfully. 
The result is that the claim that there 
was a benami transaction fails, and the 
duty in respect of the fund is payable. 

K.S, Order accordingly, 
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Remfry, j. 

Mrs, Eliza Martin, In the goods of. 

Original Suit No. 282 of 1934, Deci- 
ded on 17th July 1934. 

Succession Act (1925), S. 303 — Son ob- 
taining probate of will of deceased mother — 
Money set apart by mother as due to another 
after obtaining letters of administration to 
estate of her mother — Such money invested 
in Bank for interest by son — Another person 
obtaining letters of administration to estate 
of E and money set apart handed over to him 
— That person applying by originating sum- 
mons and seeking son to account for interest 
obtained — Originating summons lies— Even 
though proceeding is not suit, leave was 
necessary — Held also claim is governed by 
Limitation Act, Art. 120. 

One E died intestate leaving some next of kin. 
Letters of administration were obtained to her 
estate by her daughter. That daughter died and 
her son, the defendant, obtained probate to her 
will. His mother had put aside a sum of money 
said to be some Rs. 17,413-8-0 as the share of one 
of the brothers of E, whose whereabouts were 
unknown. The defendant deposited this money 
in a Bank on interest. The present plaintiff ob- 
tained letters of administration de bonis non to 
the estate of E, The defendant paid over to her 
same Rs. 17,413-8-0 as the share of brother of 
E, The plaintiff applied on an originating sum- 
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mens in which she sought to make the defen- 
dant account for all interest obtained or which 
may be deemed to have been earned by this sum 
of Rs. 17,000 and for an inquiry as to what 
money came into his hands: 

Held: that the present question was one 
■which arose in the administration of the estate, 
and there being no disputed question of fact, an 
originating summons lay and that the defen- 
dant was not an executor de son tort and that 
what he did was not wrong: In re Poivers, 80 
Ch D 291, Rel. on. [P 512 C 2] 

Held also: that even if this proceeding is not 
a suit, without leave under Cl. 12, it was not a 
proceeding warranted under the Charter and that 
by adjourning the matter into Court and at the 
same time giving leave under Cl 12 of the Char- 
ter, the Court could not give itself jurisdiction: 
1931 Cal 651 and 1929 Gal 35S, Ref. [P 613 C 1] 

Held further: that the claim was governed by 
Art. 120, Lim. Act. The defendant was not 
holding under an express trust, but the claim 
against him was an equitable claim and by tak- 
ing charge of a fund as executor to his mother, 
in respect of which the mother was clearly a 
trustee, although not holding on an express 
trust, the defendant although ho was not a deri- 
vative executor, rendered himself liable in 
'equity to account for the fund and that limita- 
tion ran only from date when there was a denial 
of or an infringement of the right claimed: 1930 
P C 270 and 1931 P C 9, Ref. [P 513 C 1] 

Order. — Ifc appears that one Eliza 
Martin died intestate, on 15th January 
1896, leaving some next of kin. Letters 
of administration were obtained to her 
estate by her daughter. That daughter 
died on ith April 1905, and her son, 
the defendant obtained probate of her 
will. His mother had, it seems, put 
aside a sum of money said to be some 
Es. 17,413-8 -0 as the share of one of the 
brothers of Eliza Martin, one Thomas 
Jones, whose whereabouts wore un- 
known. The defendant deposited this 
money in a Bank on interest. The pre- 
sent plaintiff obtained letters of admi- 
nistration de bonis non on 2l8t Decem- 
ber 1933, to the estate of Eliza Martin. 
The defendant paid over to her same 
Es. 17,413-8.0 as the share of Thomas 
Jones. 

The plaintiff has applied on an origi- 
nating summons in which she seeks to 
make the defendant account for all in- 
terest obtained or which may be deem- 
ed to have been earned by this sum of 
Es. 17,000 since 1905, and for an inquiry 
as to what moneys came into his hands. 
“The first objection raised was that this 
relief could not be obtained on an origi- 
nating summons. But the defendant’s 
< 50 unsel could not point out any dis- 
puted question of’ fact; he did not dis- 
pute that the Es. 17,000 odd came into 


Martin (Eemfry, J.) 1935 

the hands of the defendant in 1905. In 
my opinion the present question is one 
which arises in the administration of 
the estate, and there being no disputed 
question of fact, an originating sum 
mons lies: see 30 Ch. D. 291 (l). That 
decision shows that in respect of an 
exactly similar rule in England, it is 
not necessary that the defendant should 
be interested in the estate, it is suffi- 
cient if he is a debtor to the estate. 
In my opinion the argument that the 
defendant was an executor de son tort 
is unsound. All that is alleged to 
have been done by him is to invest the 
money on interest and to make inquiries 
for the missing Thomas Jones or his 
heirs. 

As regards the deposit of the money 
in a Bank on interest, that was but for 
the preservation of the money and 
comes within 8. 303, Succession Act. It 
was clearly his duty to preserve the 
assets that came into his hands, and 
clearly he was right in investing the 
money on interest. Doubtless he did 
not invest it in securities which an exe- 
cutor should select, but that is not 
material on the present point. The 
fact that he made inquiries for the 
missing heir, was not an intermeddl- 
ing with the estate at all. It is 
not a fair deduction that had ho 
found the heir, he would have paid the 
money to him without insisting on the 
necessary legal formalities. The test is, 
was anything done which was legally 
wrong if the person doing it was not an 
executor or administrator ? Judged by 
that test, inquiries for a missing heir 
were not wrong. The next point raised 
was whether leave under the Charter was 
necessary. It is contended that as the 
plaintiff obtained letters of administra- 
tion from this Court, part of the cause of 
action arose within the jurisdiction. 
That point has been decided in other 
cases, in favour of the plaintiff, and 
doubtless it is too late now to raise the 
question whether a plaintiff’s derivative 
title is really part of the cause of action 
against the defendant. 

It is admitted that the rest of the 
cause of action arose in Darjeeling, No 
leave was obtained under the Charter. It 
was argued that an originating sum- 
mons is not a suit, but a proceeding 
brought under the rules of the Court. It 
1. in re Powers, (1885) 80 Oh D 291=68 L T 647. 
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was held in 53 Cal 768 (2) that an origi- 
nating summons was a suit. In 49 0 
L J 212 (3) the actual point decided was 
that if an originating summons was held 
to be incompetent, and the summons 
were treated as a proper plaint and the 
matter heard in Court, leave was neces- 
sary. In my opinion the jurisdiction of 
this Court depends on the Charter as far 
as civil suits are concerned. The sec- 
tions of the Code of Civil Procedure 
17 — 20 do not apply under S. 120. It 
seems to me therefore very doubtful 
whether this Court could by rules under 
the Charter give itself a jurisdiction 
which by its Charter it did not possess. 
It appears to me impossible to claim a 
jurisdiction to adjudicate on matters in 
respect of which a suit lies under the 
Charter which are not within the juris- 
diction given by the Charter on the 
ground of any inherited jurisdiction. It 
follows that even if this proceeding is 
not a suit, without leave under Cl. 12, it 
is not a proceeding warranted under the 
Charter. 

In my opinion however leave was 
necessary, for this proceeding is a suit, 
and I am unable to agree that by ad- 
journing the matter into Court and at 
the same time giving leave under Cl. 12 
of the Charter, the Court can give itself 
jurisdiction. It may however be desir- 
able to express my opinion on the last 
point taken whether the claim is barred 
by limitation. The claim is for an ac- 
count of moneys received, and for inter- 
est on or profits earned by the Rs. 17,000 
already paid. The defendant received 
the money in 1905. Admittedly he had 
no right to the money. It is therefore 
argued that Art. 36, Limitation Act, ap- 
plies. The plaintiff argues that Art. 120 
applies. If this claim comes under 
Art. 120 it is argued that under Art. 120 
until the person in possession denies the 
title of the plaintiff the cause of action 
does not accrue. Reliance was placed on 
57 I A 325 (4) and 58 I A 1 (5). These 
cases were concerned with clai ms against 

2. Sewdayal Ramjeedas v. Official Trustee of 
Bengal, 1931 Gal 651=134 1 G 433=58 Cal 
768. 

3. Maharajah Manindra Chandra Nundy v. Lal- 
mohan Roy, 1929 Cal 353=120 I C 577=56 
Cal 940=49 C L J 212. 

4. Balo V, Koklan, 1930 P C 270=127 I 0 737= 
57 I A 325=11 Lah 657 (PC). 

5. Annamalai Ohettiar v. Muthukaruppan Chet- 
tiar, 1931 P 0 9=130 I C 609=58 I A 1=8 
Rang 645 (PC). 
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trustees who did not hold the money 
claimed under an express trust. The 
question is whether Art. 62 does not ap. 
ply. Doubtless that article does not ap- 
ply to claims for an account against a' 
trustee. Clearly, the defendant was not! 
holding under an express trust, but thel 
claim against him is an equitable claim, | 
and by taking charge of a fund as exe-| 
cutor to his mother, in respect of which| 
the mother was clearly a trustee, al-l 
though not holding on an express trust,' 
the defendant, although he is not a deri-i 
vative executor, rendered himself liablel 
in equity to account for the fund, andj 
therefore this claim is within Art. 120 ; 
and as there has been no denial of or in-| 
fringement of the right claimed, the! 
claim is not barred by limitation. 

But as in my opinion leave was neces- 
sary, this Court has no jurisdiction to 
try this matter. The plaintiff must pay 
the costs. 

K.S. Order accordingly . 

>5^ A. I. R. 1935 Calcutta 513 

(Special Bench) 

Costello, Bartley, and 
Henderson, JJ. 

Emperor 

v. 

Nirmal Jihan Ghose and others — Ac- 
cused. 

Death Ref. No. 9 and Appeals Nos. 227 
to 233 of 1931, Decided on 30th August 
1934. 

^ (a) Evidence Act (1872), Ss. 114, HI. (b) 
and 133 — Approver’s evidence — Nature and 
extent of corroboration necessary explained 
— Duty of Court indicated — Accused can be 
convicted upon uncorroborated evidence — 
Criminal Trial. 

An accused person can legally be convicted 
upon the uncorroborated evidence of an ap- 
prover; whether an accused person should or 
should not be convicted upon such evidence is 
left to the prudence and good sense of the 
tribunal after considering all the circumstances 
of the case. Prima facie the evidence of an ap- 
prover, being tainted evidence, is unworthy of 
credit unless it is corroborated in some material 
particular tending to show that the accused 
committed the offence with which he is charged. 
It is for the Court to determine in the particular 
circumstances of each case whether the “matter” 
before it tending to corroborate the evidence of 
the approver (which may or may not be evidence 
strictly so called and as defined in the Evidence 
Act) is worthy of credence and is sufficiently 
reliable to bo treated as evidence against the 
accused, and acted upon; the evidence of an 
approver may be corroborated by the evidence of 
another approver, or by the confession of a per- 
son who is being tried jointly with the accused 
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for the same ofience implicating both himself 
and the accused; it is the duty of the Court to 
scrutinize with care such corroboration as that 
mentioned above, but whether it is to be treated 
as evidence against the accused or not is to be 
determined by the Court having regard to the 
circumstances of the case : 1931 Bang 235, Foil, 

[P 617 C 1] 

(b) Criminal Trial — Approver’s evidence — 
Independent evidence that accused are mem- 
bers of conspiracy — Whether corroboration 
of approver’s evidence is sufficient is im- 
material. 

The question of what are the circumstances in 
which corroboration is required and the ques- 
tion of the amount of such corroboration are not 
material, if there is independent evidence that 
all the accused are members of the conspiracy. 

[P 617 C 1,2] 

(c) Criminal Trial — Alibi — Witness to 
prove it must be called by accused who 
takes such defence— Such evidence must be 
tested by cross examination by Crown. 

Witnesses, to establish anything in the nature 
of an alibi, ought to be called by the accused 
person who takes that line of defence. Unless 
evidence of that character is tested by cross- 
examination on behalf of the Crown, it is very 
difficult for anyone to say what value should be 
attached to it. [P 520 C 2] 

(d) Penal Code (1860), Ss. 120-B and 302 
— Sentence — Murder committed by youths — 
They being members of revolutionary party 
engaged in killing officials— No evidence 
that they were under domination of others — 
No expression of regret — Denial of guilt — 
Held capital punishment was proper. 

Where the accused who were youths w^ere 
members of a conspiracy engaged in revolution- 
ary activities like murdering officials and there 
was no evidence to show that they were impres- 
sionable youths who were under the domination 
of others, nor was any expression of regret made 
by them but they persisted to the very end that 
they were not members of the conspiracy at all 
and that a false case was manufactured against 
them : 

Held : that capital punishment was proper. 

[P 525 G 2] 

A, K, Roy and J. K, Mukerji — for the 
Crown. 

H, D, Bose, B. Basu, Sarat Chandra 
Jana, Santosh Kumar Basu, Benoy 
Krishna Mukerji, Saroj Kumar Maity, 
Narendra Kumar Basil, Manindra Nath 
Mukherji, N, C, Sen, Basant Kumar 
Mukerji, Bholanath Roy and Hira Lai 
Ganguli — for Accused. 

Costello, J. — By a Government of 
Bengal Notification dated 15th Uecem. 
her 1933 a Special Tribunal was appoin- 
ted by the Governor-in-Council under 
the provisions of sub-Ss. (l) and (2) of 
S. 4, Bengal Criminal Law Amendment 
Act, 1925, for the trial under that Act ^ 
of thirteen persons who were accused 
of offences specified in Sch. 1 of the Act. 
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The accused persons were the following : 
1. Nirmal Jiban Ghose ; 2. Kamakhya 
Charan Ghosh ; 3. Brojo Kishore Cha- 
kravarty ; 4. Earn Krishna Eoy ; 5. 
Sonatan Eoy ; 6. Nanda Dulal Singh ; 
7. Sukumar Sen Gupta ; 8. Bijoy Kri- 
shna Ghose ; 9. Purnananda Sanyal ; 
10. Manindra Nath Choudhury ; 11. 
Saroj Eanjan Das Kanungo ; 12. Santi 
Gopal Sen and 13. Sailesh Chandra 
Ghose. When the trial of the case began, 
the Commissioners were informed by the 
Public Prosecutor that one of the ac- 
cused persons, namely Santi Gopal Sen, 
was absconding and could not be pro- 
duced before the Tribunal. At the same 
time on an application made on behalf 
of the Crown the Commissioners tender- 
ed a pardon on the terms and conditions 
imposed by S. 8, Bengal Criminal Law 
Amended Act, 1925, to the accused 
Sailesh Chandra Ghosh, namely on the 
condition of his making a full and true 
disclosure of the whole circumstances 
within his knowledge relative to the 
offence and to every other person con- 
cerned whether as principal or abettor 
in the commission thereof. He accep- 
ted this condi(;^ion of pardon and was 
made an approver in the case. The 
Commissioners then proceeded to the 
trial of the other eleven accused persons. 

The persons tried by the Commis- 
sioners were charged with the commis- 
sion of an offence under S. 120-B, I.P.C., 
read with S. 302, I. P. C. The specific- 
charge against them was that between 
2nd March 1931 and 2nd September 
1933 at Eajardighi Abash, Gope, Kedan 
Babu’s house, Sukumar Sen Gupta’s 
house, Golekua chak, Old Jail, College 
Ground, Police Ground and other places 
in or about the town of Midnapur and 
Kharagpore wifchin the District of Mid- 
napur, Calcutta and other places in 
Bengal, they along with Anath Panja, 
Mrigendra Dutta, Santi Gopal Sen, 
Sailesh Chandra Ghose, Bimal Da& 
Gupta, Jyoti Jiban Ghosh, Parimal Roy, 
Phani Das, Pravangshu Pal, Prodyot 
Bhattacharjee and others, were parties 
to a criminal conspiracy, the object of 
which was to commit murder of District 
Magistrates and other high Government 
officials of the District of Midnapur, and 
in pursuance of the said conspiracy, 
Mr. Burge, the late Magistrate of that 
District, was murdered on 2nd Septem- 
ber 1933. 
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All the accused persons were defended 
by counsel and the matter was gone into 
in great detail, and as far as we can see 
the Commissioners took into considera- 
tion all the arguments advanced on be- 
half of the accused. In the result the 
findings of the Tribunal were that the 
following accused persons, namely 
Nirmal Jiban Ghosh, Kamakhya Charan 
Ghosh, Brojokishore Chakravarty, Ram 
Krishna Roy, Sonatan Roy, Nanda Dulal 
Singh, Sukumar Sen Gupta, were guilty 
of the offence of criminal conspiracy 
to commit murder punishable under 
under S. 120-B read with S. 302, I. P. C. 
The rest of the accused, namely Bijoy 
Krishna Ghose, Purnananda Sanyal, 
Manindra Nath Ohoudhury and Saroj 
Ranjan Das Kanungo were found not 
guilty of the offence charged against 
them. They were acquitted and set at 
liberty. The Commissioner stated that 
they gave their very anxious considera- 
tion to the question of sentence. They 
said that they could conceive of the cir- 
cumstances in which a young man might 
join a terrorist organization which hnd 
murder for its object, join in wild talk 
and even take part in plans for the pro- 
jected murder without fully facing the 
fact that action would really be taken 
to carry out that murder. They then 
said: 

In the case before us, where two previous Dis- 
trict Magistrates had already been murdered, no 
possible ground could exist for any youth who 
joined in the conspiracy to fail to be aware that 
it was a conspiracy in deadly earnest. The evi- 
dence shows that the accused persons Brojo 
Kishore Chakravarty, Nirmal Jiban Ghosh and 
Ram Krishna Roy had already joined the party 
before the murder of Mr. Douglas. It shows that 
after the murder of Mr. Douglas, Brojo Kishore 
became the leader of the party and that he 
throughout took a directing part in arranging 
the murder of ^Ir. Burge. The evidence shows 
moreover that both Nirmal and Ram Krishna 
were active in pursuing the object of the cons- 
piracy and that they both took a leading part in 
all the activities of the conspirators. We are 
aware that NirmaTs intimaoy with the ap- 
prover seems to throw the activities of Nirmal 
into disproportionate prominence. But even 
making allowance for that fact, it is clear that 
Nirmal was one of the most enthusiastic and 
active members of the conspiracy. 

The Commissioners then said that 
they have taken into consideration in 
their favour the extreme youth of 
these three boys as well as the insidious 
propaganda by which their minds were 
slowly poisoned: 

We feel however that these circumstances 


cannot weigh against the deadly object of their 
activities which were carried on and indeed car- 
ried on with greater vigour even after at least 
one District Magistrate had been murdered dur- 
ing their membership of the party. In these cir- 
cumstances we feel that we should be doing less 
than our duty in awarding any other punish- 
ment than the maximum which the law allows. 

The sentence of the Tribunal, accord- 
ingly, was that Nirmal Jiban Ghosh, 
Brojokishore Chakravarty and Ram 
Krishna Roy should be hanged by the 
neck until they be dead. As regards the 
other four accused Kamakhya Charan 
Ghosh, Sonatan Roy, Nanda Dulal Singh 
and Sukumar Sen Gupta, the Commis- 
sioners considered that their activities 
in pursuance of the conspiracy were a 
little less pronounced and in their case 
the extreme penalty of the law need not 
be exacted. They accordingly sentenced 
them to suffer transportation for life. 
All the convicted persons have appealed 
against their convictions and the sen- 
tences passed upon them. The matter 
comes in pursuance of appeals on the 
part of all the convicted persons and by 
way of a reference under S. 3 (2), Ben- 
gal Criminal Law Amendment (Supple- 
mentary) Act of 1925 for confirmation 
of the sentences of death which were 
passed by the Commissioners. We have 
therefore imposed upon us the .respon. 
sible duty of deciding first of all whe- 
ther the convictions of all or any of the 
appellants were justified by the evidence 
adduced before the Tribunal and, 
secondly, whether the three sentences 
of death or any of them ought to be con- 
firmed. 

The case for the prosecution as put 
forward at the trial has been set out by 
the learned Commissioners in the open- 
ing paragraph of their very lengthy and 
detailed judgment and we do not think 
it necessary to recapitulate the events 
and the incidents which, as the prosecu- 
tion said, demonsfcrate that all the ap- 
pellants were active participators in the 
conspiracy charged against them. As 
already stated one of the persons origi- 
nally accused, was tendered a pardon 
upon the condition of his making a full 
and true disclosure of all the facts in 
connexion with the conspiracy and its 
object. That person is Sailesh Chandra 
Ghose. He gave evidence before the 
Commissioners and a large number of 
other witnesses gave evidence on behalf 
of the Crown not only for the purpose of 
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corroborating the evidence given by 
Sailesh as the approver in the case but 
for the purpose of furnishing indepen- 
dent and extraneous testimony to estab- 
lish the existence of the criminal cons- 
piracy described in the charge and in 
addition the complicity in it of the ac- 
cused persons. We shall later on deal 
in detail with the evidence adduced be- 
fore Commissioners. But before so doing 
we think it desirable to make some ob- 
servations of a general character. At 
the outset we would say that as it is no 
doubt the fact that the Crown relied to 
a very large extent on the evidence 
given by the approver, one of the most 
important points before the Commis- 
sioners, and a point to which we have to 
direct our attention with great care, was 
the question whether the evidence of the 
approver had been sufficiently and satis- 
factorily corroborated by the evidenee 
given by other witnesses. We can state 
with confidence that it seems clear and 
certain beyond all controversy that the 
learned Commissioners in arriving at 
their decision and in dealing with the 
case throughout had well in mind the 
importance and the desirability and, in- 
deed, the necessity for corroboration of 
the approver’s story. That this was so 
appears from the Commissioner’s own 
statement in their judgment (at p. 171) 
in which they said: 

We have been constantly mindful of the posi- 
tion in which the approver stands. The approver 
has given his evidence in the hope of pardon 
and we are aware that he is under the tempta- 
tion to depose in accordance with what he may 
have thought to be to his own advantage. We 
have no reason to suppose that he has deposed by 
reason of repentance for his own past activities 
or that his motives are anything but motives of 
self-interest. We have received his evidence 
with great caution and have scrutinized it with 
all the care of which we are capable. Bearing 
all those considerations in mind we are never- 
theless of opinion that he has deposed with sub- 
stantial truth. 

In this connexion we were referred by 
the learned Advocate-General to the 
decision of this Court in 37 C. W. N. 
934 (l) where it was held that 

In a jury trial, the Judge must tell the jury 
that they may, if they choose, convict on the 
evidence of an accomplice alone, but that it is 
dangerous to act upon such evidence unless 
there is corroborative evidence implicating the 
accused. If such warning be given, but the jury 
nevertheless convict solely on the evidence of an 

1. Madhu Sudan Sen Gupta v. Emperor, 1934 
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accomplice, the conviction will not generally be 
set aside; but if ^ch warning be not given, 
the conviction will be quashed. Similarly, a 
Judge sitting without a jury must bear the 
same considerations in mind. If they be not 
present to his mind and if there be no sufficient 
corroborative evidence, the conviction will be set 
aside. 

Therefore, if a Judge sitting without a 
jury bears in mind the same consider- 
ations with regard to corroboration of 
the evidence of an accomplice as he 
would be bound to put before the jury 
were he sitting with a jury, then if those 
consideratfons are present in his mind, 
it is really a matter for him to decide 
whether or not there is sufficient corro- 
borative evidence. The learned Advo- 
cate-General argued in the present case 
that the question of how far the tribunal 
could have acted on uncorroborated testi- 
mony or the degree of corroboration re- 
quired, was really a matter to be left to 
the good sense and prudence of the Com- 
missioners themselves. He urged that 
the Commissioners who constituted the 
tribunal at Midnapur and whose decision 
we are now reviewing did fully appre- 
ciate what was required of them con- 
cerning the question of corroborative 
evidence and as he put it, they did not 
in any sense misdirect themselves upon 
this point. The learned Advocate-Gene- 
ral further said that if bearing in mind 
for their own guidance the kind of warn- 
ing which a Judge would have to give to 
a jury, they came to a particular conclu- 
sion then they were quite within their 
rights in coming to that conclusion. 
With that proposition we entirely agree, 
but inasmuch as the whole case was be- 
fore us for determination both as regards 
the facts as well as the law this point is 
really of little more than of academic 
interest. The learned Commissioners, if 
anything, were over cautious. They went 
so far as to say : 

The law is well settled that the evidence of an 
approver should not be acted upon unless corro- 
borated on material particulars not only against 
persons who are charged but with regard to the 
participation of each individual accused in the 
commission of that offence. The law does not 
require that the approver should be corroborated 
on all particulars, for in that case the evidence 
of the approver would be entirely superfluous. 
What the law requires is corroboration on mate- 
rial particulars. The nature and extent of the 
corroboration that should be required must be 
determined to a certain extent by the nature 
and the circumstances of each individual case. 

No doubt as a broad proposition it is 
correct to say, as was reiterated in the 
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case abovementioned, that in spite of 
S. 133, Evidence Act, the rule of prac- 
tice that an accused person ought not to 
be convicted on the uncorroborated testi- 
mony of an accomplice has become vir- 
tually equivalent to a rule of law. But, 
the proposition is subject to various 
qualifications, and wo do not assent to 
the proposition that in no circumstances 
can the evidence of an accomplice corro- 
borate the evidence of another as sug- 
gested in the recent case, 38 C W N 
777 (2). We are of opinion that the legal 
position as regards the evidence of an 
accomplice or an approver as deduced 
from the relevant sections of the Evi- 
dence Act and the English and Indian 
judicial decisions is comprehensively 
summarised by Sir Arthur Page, C. JV 
of Burma in 9 Rang 404 (3) at p. 427, 
where after quoting sections of the Evi- 
dence Act, and after having considered a 
large number of authorities he stated : 

We are of opinion that the effect of these sec- 
tions which are to be read together, is (1) that 
an accused person can legally be convicted 
upon the uncorroborated evidence of an ap- 
prover ; (2) that whether an accused person 
should or should not be convicted upon such 
evidence is left to the prudence and good sense 
of the tribunal after considering all the circum- 
stances of the case ; (3) that prima facie the evi- 
dence of an approver, being tainted evidence, is 
unworthy of credit unless it is corroborated in 
some material particular tending to show that 
the accused committed the offence with which 
he is charged ; (4) that it is for the Court to 
determine in the particular circumstances of 
each case whether the “matter” before it, tend- 
ing to corroborate the evidence of the approver 
(which may or may not be evidence strictly so- 
called and as defined in the Evidence Act) is 
worthy of credence, and is sufficiently reliable to 
be treated as evidence against the accused, and 
acted upon ; (6) that the evidence of an ap- 
prover may be corroborated by the evidence of 
another approver, or by the confession of a per- 
son who is being tried jointly with the accused 
for the same offence implicating both himself and 
the accused ; (6) that it is the duty of the Court 
to scrutinize with care such corroboration as 
that mentioned in (5), but that whether it is to 
be treated as evidence against the accused or not 
is to be determined by the Court having regard 
to the circumstances of the case. 

We entirely agree with these proposi- 
tions and respectfully adopt them as 
constituting a correct enunciation of the 
law. The question of what are the cir- 
Icumstances in which corroboration is 

2. Ha^juddi v. Emperor, 1934 Cal 678=1934 Cr 
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required and the question of the amount 
of such corroboration are in the present 
instance, largely matters which are on 
the whole purely academic, as the inde- 
pendent evidence, if believed, leaves no 
doubt whatever that all the appellants 
were members of the conspiracy. The 
learned Commissioners rightly had be- 
fore them the criterion to be applied by 
them as appears from the passage in 
their judgment (at p. 167) where they 
said : 

The nature and extent of the corroboration that 
should be required must be determined to a cer- 
tain extent by the nature and the circumstances 
of each individual case. The question that the 
Court is called upon to decide is whether having 
regard to the evidence of the approver and other 
evidence in the case, that is to say whether in 
taking a judicial view of the whole evidence it 
can be said that the approver's evidence has been 
so corroborated that on the whole it is safe to 
act upon his evidence. The points on which and 
the extent to which the approver’s evidence has 
been corroborated are, we think, apparent from 
the review of the evidence which we have al- 
ready made. 

Having indicated the points on which 
they considered there was corroboration, 
they stated their conclusions in this 
form (p. 172) : 

We should however not have been prepared to 
act upon his evidence unless we were satisfied 
that it had been sufficiently corroborated in ma- 
terial particulars and we now declare that we 
are of opinion that his evidence has received 
sufficient corroboration so far as the general 
story of conspiracy is concerned. 

The appeal was argued before us on 
behalf of the accused in great detail and 
at considerable length for the hearing 
extended to a period of no less than 11 
days. The learned Counsels who appeared 
for the accused subjected the evidence 
and the observations of the learned Com- 
missioners to the most minute and de- 
tailed examination and criticism. We 
were taken through the evidence by one 
or other of the learned Counsel from end 
to end not only once, but as regards 
some of the evidence, several times. The 
whole of the testimony given before the 
learned Commissioners was examined 
microscopically and meticulously with 
the result however that this pro- 
cess of sifting the evidence only served 
to throw into high relief the undoubted 
truth of the prosecution story. We have 
since the hearing of the appeal, once 
more examined the evidence for our- 
selves and reconsidered all the argu- 
ments put forward by learned counsel on 
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behalf of the appellants and in the re- 
sult, we can only say that the more we 
looked into the evidence and the more 
we considered the arguments put for- 
ward on behalf of the appellants, the 
more solid and the more substantial 
and indeed, unassailable became the case 
for the prosecution. Aiter very care- 
ful examination of the case and consi- 
deration of all the arguments put for- 
ward, we are definitely of opinion that 
the learned Commissioners were quite 
justified in coming to the conclusion and 
indeed they could have come to no other 
conclusion that the evidence of the ap- 
prover was in every way sufficiently and 
satisfactorily corroborated. Moreover 
in the present case the question of cor- 
roboration of the approver’s evidence 
assumes less importance than in other 
circumstances it might have done be- 
cause as we have already observed, apart 
from the evidence of the approver, the 
facts proved by the other witnesses estab- 
lished beyond all question that there 
was a conspiracy as alleged by the pro- 
secution and that all the appellants 
were active participants in that con- 
spiracy. 

Mr. N. C. Sen who appeared on behalf 
of three of the appellants namely, Kama- 
khya Charan Ghosh, Nanda Dulal Singh 
and Sukumar Sen Gupta, strenuously 
put forward on their behalf the conten- 
tion that the approver was an entirely 
false witness and that even if there was 
a conspiracy the evidence given by the 
approver with regard .to it was solely 
the result of “tutoring” on the part of 
the police. We have considered with 
care all Mr. Sen’s suggestions and com- 
ments on the evidence and we now pro- 
ceed to discuss them. One of Mr. N. C. 
Sen’s arguments was that inasmuch as 
the names of certain persons who were 
mentioned by the approver in his con- 
fession as being amongst the conspirators 
were omitted altogether from the evi- 
dence given by the approver in the wit- 
ness box, the inference is that the appro- 
ver had deliberately made the omission 
at the nefarious instigation of the police 
because it was intended by the prosecu- 
tion to call these same persons as wit- 
nesses at the trial. The learned Com- 
missioners evidently had before them 
a similar argument at the trial and they 
seem to have allowed themselves to be 
misled by it because it appears that they 


thought fit to accept this contention in 
that they took the view, as appears from 
a passage in their judgment (p. 150) that 

The fact that he did omit the names in examina- 
tion in chief rather suggests to our mind that 
the approver had accepted a hint from the prose- 
cution not to bring the names of those persons 
into his evidence unless questioned on the point, 
and to this extent we are bound to hold that the 
approver, in our view, accepted tutoring from 
the prosecution side. 

We may observe in passing however 
that the learned Commissioner also said 
that “this circumstance however in no 
way indicates that the approver has de- 
posed in respect of the matter.” We 
find it difficult to understand how it 
could have been imagined that any ad- 
vantage would accrue to the prosecution 
from any such manoeuvre seeing that 
it would afford an obvious means of dis- 
crediting their principal witness. The 
opinion arrived at by (he Commissioners 
was however based upon an erroneous 
view of the real facts; for unless it 
could be shown that all the witness in 
question were mentioned in the confes- 
sion and that all the persons whose 
names were omitted were examined as 
witnesses, the whole basis of this some- 
what curious argument completely dis- 
appears. The witnesses in question are 
Gouranga Mohan Roy (18), Jitendra 
Mohan Hazra (25), Jagadish Chandra 
Chandra (31) and Parimal De (39). Of 
these four witnesses the approver in his 
examination-in-chief did in fact mention 
Gourang Mohan Roy and Parimal De. It 
seems that the learned Commissioners 
must have confused the name of Gou- 
ranga Roy with that of Gouranga Das 
and the same name of Parimal De with 
that of Parimal Roy (p. 203). Inci- 
dentally it may be observed that this 
would appear to be an explanation of the 
otherwise apparently meaningless re 
examination of Gouranga Roy who was 
solemnly asked whether his name was 
Gouranga Roy. Moreover the approver 
in his cross-examination actually men- 
tioned the name of Jitendra Hazra ex- 
plaining that he had previously omitted 
his name by mistake. He moreover in 
his cross-examination mentions the name 
of Jagadish Chandra Chandra. Obvi- 
ously, he would have been careful not to 
have made any mention of these persons 
even in cross-examination if he had 
succumbed to any form of tutoring with 
the object in view suggested by Mr. N.C. 
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Sen. Of all the four persons the only 
one mentioned in the confession is Jaga- 
dish. The other person mentioned in 
the approver’s confession and referred to 
in the argument is one Abul Fazle and 
he was neither a witness nor is he in the 
confession specifically mentioned as a 
conspirator. The result is that none of 
Mr. Sen’s premises have any existence 
and this argument fails accordingly. 

Mr. Sen’s next argument was based 
upon the not uncommon suggestion that 
the approver was induced to make a 
false and “tutored” statement by impro- 
per means employed for the purpose by 
the police. (His Lordship examined the 
evidence and held that it was not a result 
of tutoring. The judgment then pro- 
ceeded). No serious attempt was made 
to dispute the approver’s testimony 
that there was a conspiracy and his 
statement is confirmed by circumstances 
altogether apart from the actual evi- 
dence given by the approver. The basic 
feature of the whole case — one which 
cannot be controverted— is that three 
District Magistrates of Midanapur were 
in succession foully assassinated. Prod- 
yot Bhattacharjee who was hanged 
for the murder of Mr. Douglas belong- 
ed to the student class and so 
did the assassins of Mr. Burge. In 
Prodyot’s pocket was found a paper 
showing that he committed the murder 
from no motive of any personal animo- 
sity against Mr. Douglas and it has 
never been suggested that Anath Panja 
or Mrigendra Dutta who killed Mr. 
Burge had any private animosity against 
him. The truth of the approver’s story 
that there was a conspiracy is also 
proved by the fact that some of the 
cartridges and bullets found at places 
where the approver says revolver prac- 
tice took place, are proved to have been 
fired from the identical revolver used 
by one of the assassins of Mr. Burge. 
The learned Commissioners came to the 
conclusion that the evidence regarding 
the three murders left not the slightest 
doubt in their minds that all the three 
murders were connected and were the 
acts of one party. They further said 
that they were satisfied that this party 
was a continuing one. We have no 
doubt whatever that the Commissioners 
were entirely right in coming to the 
conclusion that in the main and on all 
material points the evidence given by 
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the approver was true. In this con- 
nexion they said: 

We have to rememler that the approver has 
told a long story covering a very large number of 
points and that he has stated it with a consi' 
derable wealth of detail. He was in the witness- 
box for about a week and was subjected to 
searching cross-examination by experienced law- 
yers for upwards of four days. It is difficult 
to think that a boy of his age could have stood 
the test if the story he told was in the main a 
tutored one. In such a case we think he would 
have been likely to break down under cross- 
examination, but on the contrary he, on the 
whole, stood the cross-examination well. 

In our opinion it must be manifest 
that once the theory of tutoring is re- 
jected there would then be no reason at 
all why the approver should have 
falsely implicated any one of the ac- 
cused persons. No grudge or ill-will on 
the part of the approver towards any 
one of the accused was proved. Vague 
suggestions of the approver seeking to 
wreak vengeance by reason of some real 
or fancied grievance were, it is true, 
put forward on behalf of Nanda Dulal 
Singh and on behalf of Sonatan Roy, 
both of them based on allegations 
founded solely upon their own state- 
ments before the tribunal but on no 
other evidence whatever. Nothing of 
the kind had been suggested in the 
course of the cross-examination on be- 
half of these two accused persons res- 
pectively or during the course of the 
case for the prosecution and it was only 
after all the evidence on behalf of the 
prosecution had been given that they 
were put forward. The learned Advo- 
cate-General rightly argued that the 
suggestions were trivial and in any 
event inadequate. The learned Com- 
missioners with regard to Nanda Dulal’s 
complaint said: 

The allegation that Monmohan (father of 
Nanda Dulal) refused to lend money because 
Nanda told him that Sailesh was a bad charac- 
ter is almost absurd. 

It is clear that the learned Commis- 
sioners themselves thought that there 
was nothing whatever in Sailesh’s alleg- 
ed grievance against Nanda Dulal. As 
regards Sonatan’s allegations the learn- 
ed Commissioners said: 

Sonatan alleged in his written statement that 
the approver was known to him from boyhood 
but as the approver took to evil ways Sonatan’s 
guardian stopped him from association with 
Sonatan and forbade Sailesh to come to Sona- 
tan’s house and for that reason Sailesh bore a 
grudge against Sonatan and falsely implicated 
him in the conspiracy. There is no evidence in 
support of this allegation nor did any ciroum- 
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stance transpire in cross-examination to sup- 
port it. Having regard to the age of the appro- 
ver it also seems to us that the allegation is im- 
probable. 

It is quite clear that the defence 
made no attempt to substantiate the 
theory that Sailesh was in any way 
actuated by ill-will towards any of the 
accused. Certainly no such ill-will was 
proved. (His Lordship then discussed 
the evidence in detail in chronological 
order and then continued.) We now 
come to the events of 1st September 
1933, the day before Mr. Burge was 
murdered. According to the evidence 
of the approver on the afternoon of that 
day, Nirmal Jiban Ghosh, Sonatan Eoy 
and himself went to Abash to see the 
“ind” ceremony. He says: “l had gone 
at about 4 p. m. and returned after 
dusk.’* He also said that he read with 
his private tutor that night. In re- 
examination he said: 

Nirmal, Sonatan and I first went to Abash on 
cycles to see Ind ceremony sometime after 4 p. m. 
\Ve left Abash at about 6 p. m. We then went 
to Amulya Dutt’s house about 10 minutes after. 
From Amulya’s house we went to the meeting at 
Pachatgarh tank. 

That these three persons did go to 
Amulya is confirmed by Amulya him- 
self. It is argued on behalf of the de- 
fence that there was nothing sinister in 
this inasmuch as it appears from the 
evidence of Amulya Krishna Dutt (14) 
that other boys also used to inquire 
whether Mr. Burge was playing. We 
are completely in the dark as to the 
reason which led them to make such in- 
quiries. Of course if these two appel- 
lants thought that Mr. Burge was a 
good player and would be interested in 
watching him play there would be 
nothing at all sinister in such an in- 
quiry. So far from attempting to estab- 
lish any such explanation both these 
appellants deny that they made this 
inquiry at all. It is therefore quite 
clear that the reason given by the ap- 
prover for it, is the true one, namely to 
ascertain whether Mr. Burge would be 
at the match in order.that'arrangements 
might be made for murdering him there, 
A special argument was put forward by 
Mr. N. K. Basu on behalf of Sonatan 
Eoy to the effect that he cannot pos- 
sibly have made this inquiry as it is 
impossible to make the various times 
fit in. In the first place Sonatan was 
attending a practical chemistry class 
and Mr. Basu has contended that be 
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could not possibly have left that class 
before about 10 minutes to 6. This 
argument is based upon the evidence of 
Durga Prasad Bhakat (53), a demons- 
trator in the Midnapur College. It is 
astonishing to find that this witness 
was called by the Grown at the request 
of the defence. It is obvious that wit- 
nesses to establish anything in the 
nature of an alibi ought to be called by 
the accused person who takes that line, 
of defence. Unless evidence of that 
character is tested by cross-examina- 
tion on behalf of the Crown, it is very 
difficult for anyone to say what value 
should be attached to it. 

This witness stated that the prac- 
tical period is divided into two por- 
tions of forty-five minutes each. The 
only importance of this evidence is its 
bearing on the statement of the ap- 
prover that Sonatan accompanied him 
to Abash. It appears from the evidence 
of Jotish Chandra Eoy (54), another 
demonstrator, that it was only after the 
murder of Mr. Burge that the Principal 
issued orders that the students should 
not be allowed to leave their classes 
before the period was over. We there- 
fore see no reason why we should reject 
the approver’s story with regard to 
Sonaton Eoy merely because the practical 
class was going on at the time. It is to 
be noted that this argument was merely 
directed to show that the approver’s 
evidence with regard to the doings of 
Sonaton Eoy that afternoon was untrue 
but the excursion to Abash was on the 
face of it an innocent one having nothing 
whatever to do with the conspiracy and 
there is therefore no reason why the 
approver should have invented it. To 
establish the actual alibi reliance is 
placed on the evidence of Bejoy Krishna 
Dutt (20) who is also a student of the 
Midnapur College. In cross-examination 
he stated that on 1st September he 
“took out a procession” in order to 
collect money for the Flood Belief Fund 
and that Sonatan Eoy was with him 
from the beginning to the end. Although 
he is not precise with regard to the 
actual time, it is unlikely that if Sona- 
tan Eoy was accompanying this proces- 
sion he could have gone with the ap- 
prover and Nirmal Jiban Gosh to see 
Amulya Dutt and attended the meeting 
at Pachetgarh. It is altogether extra- 
ordinary that this witness cannot re- 
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member what anybody else did in 
connection with this procession or who 
else was present in it. But be that as 
it may, in re-examination this witness 
could not be certain as to the date on 
which this procession went out. There 
is no reason to doubt that if in fact 
Sonaton was taking part in this proces- 
sion he could easily have called a large 
number of persons to prove it. We see 
no reason to doubt that the approver’s 
evidence with regard to Sonatan’s move- 
ments on that afternoon is entirely 
true. 

We now pass to what is from many 
points of view the most important event 
prior to the incidents in connection with 
the actual murder of Mr. Burge, that is 
to say the last meeting of the conspira- 
tors, namely that which took place at 
the ghat of the Pachetgarh tank on the 
evening of 1st September. The approver 
in his evidence in Court said that in 
the afternoon of 1st September, he, 
Nirmal Jiban Ghosh and Sonatan Eoy 
went to the house of Amulya Krishna 
Dutt to enquire whether Mr. Burge 
would play for the Town Club on the 
next day. The approver then went on 
to say that after ascertaining that Mr. 
Burge would play for the Town Club 
the next day (i. e. on 2nd September), 
they and others met at the ghat of 
the tank which is close to the house 
of Anath. The approver stated that at 
that meeting the respective duties of 
the members of the party in connection 
with the murder of Mr. Burge were as- 
signed and he gave a detailed account of 
the allocation of the duties. Anath and 
Mrigen were to kill Mr. Burge; Santi 
Gopal Sen was to stand to the west of 
the field with a revolver to assist Anath 
and Mrigen to escape; Brojokishore 
Chakravarty and Earn Krishna Eoy 
were to give the signal to Anath and 
Mrigen for committing the murder; 
Nirmal Jiban Ghosh with a revolver was 
to be near the Mission School and 
Kamakhya Charan Ghosh was to remain 
with a revolver near the Collectorate; 
Sonatan Eoy was to stand with a dag- 
ger on the Diamond Ground and the 
approver himself was to remain with a 
dagger on the College ground; Sukumar 
Sen Gupta and Manindranath Nath 
Choudhury were to destroy the books and 
correspondence belonging to the party. 
Evidence to corroborate the approver 
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was given by Gouri Dassi (22) and Bepin 
Behary Pramanik (29). Gouri Dassi 
(22) stated that at about 5 or 5-30 in 
the afternoon of 1st September when 
she went to the ghat of the Pachetgarh 
tank to wash her cloths she saw there 
Anath, Mrigen, Brojokishore Chakra- 
varty and seven or eight others, in all 
ten or twelve; some seated on the 
masonary benches on the ghat and some 
standing. All of them were talking. Bepin 
Behari Pramanik (29) says that on that 
afternoon, while he was passing by the 
side of the Pachetghar tank just before 
sunset, he heard a voice from the direc- 
tion of the ghat saying that the Magis- 
trate must be finished on the playground 
and that the next day would be his 
last. The voice he did not recognise. 
But he then heard another voice which 
he recognised to be that of Anath Panja 
saying, “Certainly”, and still another 
voice he recognised to be that of Mrigen 
Dutt saying “Take care”. When he 
rounded the wall and advanced to a 
point from which the ghat was visible 
and came quite close he recognised 
Anath Panja, Mrigen Dutt, Brojokishore 
Chakravarty and Earn Krishna Eoy 
amongst five or six other boys at the 
ghat. 

At the trial the main criticism direct- 
ed against the evidence of Gouri Dassi 
(22) was that at the identification 
parade held in the jail she could not 
identify Brojo Kishore Chakravarty 
although she stated that she had known 
him for about a year previously. The 
learned Commissioners commenting upon 
this said: 

It appears that at the jail identification 
parade eight groups of persons were shown to 
the witnesses and that in each group there were 
about forty persons. Each of the groups con- 
sisted of thirty six outsiders, the same thirty 
six outsiders together with four or five suspects 
Gouri Dasi is a woman about fifty years of age. 
We are inclined not to attach great importance 
to her failure to identify Brojokishore at the 
identification parade in view of the large 
number of persons, really over three hundred in 
all, who were submitted to her inspection and 
we are inclined to think that in an environment 
which was strange to her (the parade was held 
inside the jail) she may not have examined 
carefully the persons paraded for her and was 
probably in a hurry to get out as early as pos- 
sible from the parade, 

A similar criticism was directed 
against Bepin Pramanik, namely that he 
could not identify Earn Krishna at the 
identification parade although he says 
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he knew Ram Krishna from before both 
by sight and name. Similar criticisms 
have been urged before us and the fact 
that Gouri Dasi (22) did not pick out 
Brojokishore Chakravarty and the fact 
that Bepin Pramanik (29) did not 
identify Ram Krishna Roy have been 
made the basis of the suggestion that 
the evidence of these two witnesses with 
regard to the Pachetgarh meeting ought 
to be rejected. The learned Commis- 
sioners point out that the Magistrate 
(Babu Kulada Ranjan Das Sarkar) who 
held the test identification parade said 
in his evidence that: 

The identification parade started at about 
4 p. m. and was conducted hurriedly in order to 
get it finished before dusk on account of the 
existence of the Curfew order in Midnapur, and 
we are inclined to think that a fair opportunity 
may not have been ofiered to Gouri Dassi and 
Bepin Pramanik to pick out the persons whom 
they claimed to know and we are not inclined 
to attach too much importance to their failure 
at the identification parade. 

We ourselves do not attach any im- 
portance to the failure of these two 
witnesses to pick out Brojokishore 
Chakravarty and Ram Krishna Roy, 
having regard to the manner in which 
the identification parade was conducted. 
In fact we are really surprised that any 
witness identified anybody. The pro- 
cedure adopted by the Magistrate was 
this. The witnesses informed him that 
they had come to see if they could 
identify any of the suspects confined in 
connection with the Burge murder case. 
They were then taken to the various 
groups and if they picked out anyone 
they were asked in what connection they 
identified him. We are completely in 
the dark as to what the witnesses meant 
or how they were supposed to know who 
were the suspects confined in connection 
with the Burge murder case. We do 
not know whether they thought they 
were asked to identify persons whom 
they suspected themselves or whom 
they thought or had been told by the 
police were such suspects. It is clear 
that no useful purpose whatever could 
be served by a test identification parade 
conducted in this manner. The Magis- 
trate should have started the proceed- 
ings by asking these witnesses whether 
they would be able to pick out any per- 
sons whom they had seen meeting to- 
gether at the Pachetgarh tank on the 
afternoon before the murder. If this 
had been done, there is no reason to 


suppose that they would not have picked 
out these appellants. But even had 
they done so no useful purpose would 
have been served. Bepin Pramanik (29) 
served as a clerk of the father of Ram 
Krishna Roy and he must have been 
previously well acquainted with Ram 
Krishna. Gouri Dassi knew Brojo 
Kishore Chakravarty by name. If these 
witnesses had picked out those men at 
the test identification it would in no 
wise have served to substantiate the 
truth of their evidence. The fact that 
they did not do so in the circumstances 
in no way affects their credibility. 

No other criticism was made with re- 
gard to the evidence of these witnesses. 
The learned Commissioners said: 

So far as the fact is concerned these two persons 
saw a number of persons sitting at the ghat 
and so far as their evidence bears on the sub- 
ject of conversation of those boys we find no 
reason from their testimony to disbelieve them. 

We also find no reason whatsoever 
for not accepting the evidence of these 
two independent witnesses and this evi- 
dence clearly establishes that there 
was a meeting at Pachetgarh tank on 
the afternoon of Ist September at which 
the majority of the conspirators were 
present. Furthermore it affords ample 
corroboration of the approver’s story of 
the meeting. The approver stated that 
he himself, Nirmal Jiban Ghosh, Brojo- 
kishore Chakravarty, Sonaton Roy, 
Kamakhya Charan Ghosh, Ram Krishna 
Roy, Anath Panja and Mrigendra Dutt 
were amongst those present. Ram 
Krishna Roy was asked to inform Santi 
Gopal Sen of the duty allotted to him 
and Nirmal Jiban Ghosh was asked to 
inform Nanda Dulal Singh. In passing, 
we may mention that Nanda Dulal wa's 
the only one of the appellants who at 
the trial attempted to set up anything 
like a substantial alibi. In answer to 
questions put to him under the provi- 
sions of S. 342, Criminal P. 0., he said 
that he was not in Midnapur from the 
month of June to the month of Septem- 
ber and in the written statement which 
he put in he stated that he was pro- 
secuting his studies in Calcutta since 
July 1933 and residing there and not at 
Midnapur. He went on to say that as 
3rd September was a Sunday and as the 
other students of the medical school 
were granted holidays on 4th, 5th, 6th 
and 7th September, on account of the 
examination of the irregular medical 
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students, he came home on 2nd Septem- 
ber last. He however called no witness 
in support of that defence and as far as 
we can see there is nothing whatever to 
show that he was not present and taking 
part with the conspirators in Midnapur 
on all the occasions when the approver 
and the other witnesses said that they 
had seen him there. 

We now come to the events of the day 
of the actual murder of Mr. Burge. On 
that day there was a football match on 
the police ground between the Moha- 
medan Football Club and the Town Club 
in connexion with the Corners Shield Com. 
petition. Mr. Burge was to play for the 
Town Club. At about 2 o’clock or shortly 
after Brojokishore Chakravarty was seen 
by the witness Gouri Dassi (22) paying 
money to Anath Panja. That corrobo- 
rates the approver’s statement that Brojo 
Kishore was not only the leader but also 
the treasurer of the party and the sug- 
gestion of the prosecution is that Brojo- 
kishore was providing Anath with means 
to assist him in making his escape after 
the projected murder and supporting 
himself while in hiding. At about 2 or 
2-30 p. m., Nirmal and Anath were seen 
together near the Public Library as ap- 
pears from the evidence of Dhirendra 
Nath Nandi (33). The only criticism 
that was made on behalf of the appel- 
lants as regards this witness was that lie 
was related to persons in public posi- 
tions and so amenable to police influence. 
We need hardly say that we do not consider 
that this was any reason why he should 
falsely implicate Nirmal Jiban Ghosh, 
or anybody else. At 4 p. m. Brojokishore 
Chakravarty, who sometime previously 
had attempted to bring Jagadish Chan- 
dra Chandra into the party, spoke to 
Jagadish. He said that probably he 
(Brojokishore) would be arrested that 
day. At 4-30 p. m. Anath Panja, Mri- 
gendra Dutt, Santi Gopal Sen, and Nir- 
mal Jiban Ghose were seen together at 
Golkuechak. 

It was noticed that Nirmal was smok- 
ing a cigarette. The evidence of the ap- 
prover on this point is confirmed by that 
of Jitendra Mohan Hazra (25). At about 
the same time Earn Krishna Eoy, Kama- 
khya Charan Ghosh, Sonatan Roy, Brojo- 
kishore Chakravarty and Bijoy Krishna 
Ghosh were seen together near the Col- 
lectorate going in the direction of the 
police lines. The evidence of the ap- 


prover with regard to this is confirmed 
by that of Kishori Mohan Mal (21). He 
says that he saw these persons passing 
by the road in front of the Subdivisional 
Officer's Court towards the police lines. 
They stopped in fiont of the Subdivi- 
sional Officer’s Court and talked together 
for some time. Kamakhya Charan Ghosh 
turned towards the south and the others 
proceeded towards the police lines. At 
5 p. m. Anath Panja, Mrigendra Dutt, 
Nirmal Jiban Ghosh, Brojokishore 
Chakravarty and Earn Krishna Roy were 
seen in a group near the Mission School, 
quite close to the Police Ground. Khai- 
rul Alam (17) said that he asked Nirmal 
if he would go to witness the match on 
the Police Ground. Nirmal said : Go 
on, I am following.” Khairul Alam then 
w^alked to the Police Ground and took 
his stand on the southern line near the 
goal. At that time the players of the 
Mohammedan Football Club were kick- 
ing the ball about for practice near the 
southern goal. The match had not be- 
gun. Sometime after, Anath Panja, Mri- 
gendra Dutt, Ram Krishna Roy and 
Brojo Kishore Chakravarty arrived. Ram 
Krishna and Brojo Kishore stood on the 
south-east corner of the ground. Anath 
and Mrigen went on to the field and be- 
gan to play. Sometime after came Nanda 
Dulal. He talked to Ram Krishna and 
Brojo Kishore and then went away. 
Then Mr. Burge came in a motor car. He 
alighted from his car and went on to the 
ground. At once Khairul heard sounds 
of “Khat Khat.” He could not say who 
was responsible for the sounds. He heard 
the sounds. 

The evidence of this witness taken in 
conjunction with what has gone before 
proves beyond all shadow of doubt what- 
ever that Nirmal Jiban Ghosh, Brojo 
Kishore Chakravarty and Ram Krishna 
Roy along with Anath Panja and Mri- 
gendra Dutt were implicated in the ac- 
tual murder itself. It shows that Brojo 
Kishore Chakravarty, Ram Krishna Eoy, 
Anath Panja and Mrigendra Putt and 
then Nanda Dulal Singh were all on the 
Police Ground together immediately be- 
fore the murder ; Nirmal Jiban Ghosh, 
according to the prosecution case, hav- 
ing stayed behind in order to take up 
the position assigned to him at the Pachet- 
garh meeting. At 5-10 p. m. Burge was 
killed. It appears from the evidence of 
Captain Linton (3), Mr. Smith (9) and 
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Mr. Jones (lO) that a revolver and a 
pistol were taken from the assassins. 
Anath was killed on the spot and Mri- 
gen was wounded. He died the follow- 
ing day in the hospital. We have re- 
ferred to the fact that bullets which had 
been fired from the revolver used by 
Anath Panja in killing Mr. Burge were 
found at places where the revolver prac- 
tice had been carried out. 

It will be seen from the foregoing re- 
citation of the events in chronological 
order that the conspirators made no less 
than four “previous attempts,” (to adopt 
the expression used by Mr. H. D. Bose) to 
kill Mr. Burge. The Commissioners 
point out that it was in contemplation 
to murder Mr. Burge on the day of the 
charity match between Mohan Bagan 
and Midnapore Mixed which was played 
on the 12th August on the College 
Ground. No opportunity having pre- 
sented itself on that date it was next 
arranged, according to the approver, that 
an attempt should be made on the 16th 
August when the League Final Match 
was played between the Institute and 
the College on the Police Ground. On 
this occasion also no opportunity having 
presented itself, the next occasion chosen 
was the public meeting in connexion 
with Flood Belief arrangements. That 
meeting was held in the Central Bank 
building under the presidency of Mr. 
Burge, on the 19th of August. On that 
date also nothing could be done and 
then an attempt was to be made at the 
match in connexion with the Bradley- 
Birt Challenge Gup which w^as played 
on the Police Ground between the Insti- 
tute and the Town Club on the Slst 
August. The learned Commissioners 
point out that there was evidence that 
Mr. Burge was present on all these occa- 
sions, but there was no opportunity found 
for the projected murder. The evidence 
of the approver implicates all the appel- 
lants in these designs. 

The Commissioners have analysed and 
seD out in their judgment in separate 
sections, under the names of each of the 
appellants respectively the evidence of 
the approver as it touches each one of 
them and the evidence of other witnesses 
both as it affords corroboration of the 
approver’s story and as constituting dis- 
tinct and independent testimony in sup- 
port of the prosecution. We do not 
think it necessary to attempt to recapi- 
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tulate the evidence in that form. We 
have examined and considered the evi- 
dence against each of the accused as set 
forth by the learned Commissioners and 
we are entirely satisfied that the case 
for the prosecution as against each of 
the appellants severally and individually 
has been proved beyond any doubt what- 
ever. It is bo be observed that most of 
the appellants made no answer to the 
charges brought against them beyond a 
bare denial of their guilt and an asser- 
tion that all the evidence given against 
them is false thereby denying the exist- 
ence of incidents which, in themselves 
and apart from the other aspects of the 
case, might have been quite innocent, 
such as the walk to Gope or their asso- 
ciation together. The learned Commis- 
sioners, have dealt with the case care- 
fully and conscientiously and with a 
full sense of the responsibility which 
lay upon them. They gave every pos- 
sible latitude to the defence even to per- 
mitting the prosecution to call one or 
two witnesses who according to normal 
procedure, ought to have been called by 
the defence and the Commissioners took 
into account and seriously discussed all 
the arguments which were put forward 
on behalf of all the accused persons in- 
cluding arguments of a somewhat fan- 
tastic character and those merely based 
on forensic theories. We in our turn, as 
already stated, have given this case our 
most anxious consideration. We have 
re-examined and sifted all the evidence 
for ourselves and we have directed our 
attention and given the utmost con- 
sideration to all the arguments advanced 
by the counsel on behalf of their res- 
pective clients. In the result we can 
come to no other conclusion than that 
the conviction of all these appellants is 
wholly right and justifiable both on the 
facts and in law. The appeals of all the 
appellants must therefore be dismissed. 
As regards the sentences the learned 
Commissioners said that they had given 
their very anxious consideration to the 
matter. They say: 

We can conceive of circumstances in which a 
young man might joint a terrorist organisation 
which had murder for its object, join in wild 
talk and even take part in plans for the projected 
murder without fully facing the fact that action 
would really be taken to carry out that murder. 

They then said that in the case before 
them however 
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7here two previous District Magistrates had al- 
sady been murdered, no possible ground could 
xist for any youth who joined the conspiracy 
o fail to be aware that it was a conspiracy in 
eadly earnest. The evidence shows that the 
.ccused persons Brojo Kishore Chakravarty» 
Tirmal Jiban Ghose and Bam Krishna Roy had 
Iready joined the party before the murder of 
dr. Douglas, It shows that after the murder of 
dr. Douglas Brojo Kishore became the leader of 
he party and that he throughout took a direct- 
ng part in arranging the murder of Mr. Burge. 
]he evidence shows moreover that both Nirmal 
,nd Ram Krishna were active in pursuing the 
(bject of the conspiracy and that they both took 
- leading part in all the activities of the con- 
pirators. 

The Commissioner took notice of the 
act that Nirmal’s intimacy with the 
ipprover seemed to throw the activities 
)f Nirmal Jiban Ghosh into dispropor- 
donate prominence. They were however 
)f opinion that even making allowance 
or that fact it was clear that Nirmal 
Fiban Ghosh was one of the most en- 
.husiastic and active members of the 
jonspiracy. The Commissioner also took 
nto consideration in favour of the ac. 
3used what they described as the ex- 
treme youth of these three boys as well 
IS the insidious propaganda by which 
3heir minds w^ere slowly poisoned. The 
Dommissioner felt however that these 
jircumstances could not weigh against 
/he deadly object of their activities 
vhich were carried on and indeed carried 
Dn with greater vigour even after at 
least one District Magistrate had been 
nurdered during their membership of 
she party. It is for these reasons that 
3hey sentenced Nirmal Jiban Ghosh, 
Brojo Kishore Chakravarty and Ram 
Evrishna Roy to death. As regards 
Kamakhya Charan Ghosh, Sonatan Roy, 
Manda Dulal Singh and Sukumar Sen 
jupta the Commissioners found that 
jheir activities in pursuance of the 
conspiracy were a little less pronounced 
ind so in their case they were of opinion 
that the extreme penalty of the law 
need not be exacted. They were there- 
fore sentenced to transportation for life. 
We for our part have also given our very 
anxious consideration to the question 
of the sentences passed upon all the 
convicted persons respectively. We are 
quite unable to find any reason for say- 
ing that those sentences were not en- 
tirely just and correct in the circum- 
stances of the case. 

Mr. 8. K. Basu contended that the 
finding of the Commissioners that the 
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three men sentenced to death took a 
prominent part in the conspiracy is 
based upon the uncorroborated testimony 
of the approver. We may observe that 
if the criterion to determine whether 
the extreme penalty is to be imposed is 
the amount of activity displayed by a 
particular conspirator, it is in ordinary 
circumstances only possible to find out 
what that activity was from the evi- 
dence of somebody who was himself 
within the conspiracy. In the present 
case we have not only the evidence of 
the approver but also that of Gouranga 
Mohan Roy (18), Jagadish Chandra 
Chandra (31) and Parimal De (39) on 
this point. In view of what they have 
said there can be little doubt that they 
were members of the party using that 
term in a wide sense. But it has not 
been proved that they were actually 
members of this particular conspiracy 
to murder Mr. Burge. None of the wit- 
nesses who gave evidence with regard 
to the meeting stated that any of these 
men were present. It is abundantly 
clear from the evidence of these men, 
whom we have no reason to disbelieve, 
that Nirmal Jiban Ghosh, Brojo Kishore 
Chakravarty and Ram Krishna Roy 
made a determined attempt to enlist 
them into the inner circle of the party. 
It is also to be noted that these three 
appellants are the oldest in age of all 
the appellants before us and have been 
actively engaged in revolutionary activi- 
ties for a longer period than the others. 
Brojokishore actually recruited Nirmal 
Jiban Ghosh, Kamakhya Charan Ghose, 
Anath Panja, Mrigendra Dutt and Santi 
Gopal Sen and he was the leader of the 
party and its treasurer. Mr. Basu’s real 
difficulty lies in the fact* that he was 
quite unable to show any extenuating 
circumstances which would justify us 
in interfering with the decision of tbei 
Commissioners. No doubt if it couldi 
have been shown that these appellantsi 
were impressionable youths who were 
under the domination of some more 
powerful character so that they were 
deprived of their independent judgment 
and that they had expressed regret for 
what they had done, extenuating circum- 
stances might have bedn pleaded. But 
so far from doing that the appellants 
have peristed up to the very end that 
they were not members of the conspiracy 
at all and that a false case has been| 
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jinanufaotured against them, and so far 
jas there is any question of domination 
jthe evidence shows that the dominating 
jmembers of the party were, in fact, 
iNirmal Jiban Ghosh, Brojokishore Chak- 
iravarti and Ram Krishna Roy. 

We would point out that there is 
nothing in the argument which was 
directed to differentiate the position of 
these three appellants from that of the 
others as regards the sentences. It is a 
two-edged argument because it might 
equally lead to the conclusion not that 
they ought not to have been sentenced 
to death but that the rest of the appel- 
lants should have shared the same fate 
because the normal penalty for the 
offence of which all the appellants have 
been found guilty is death and a less 
grave sentence should only be passed 
where manifestly there are extenuating 
circumstances. However unpleasant the 
duty may be, we feel we have no other 
course open to us in the present instance 
than to confirm the sentences which the 
Commissioners have thought fit to pass. 
We accordingly confirm the sentences 
of death passed on Nirmal Jiban Ghosh, 
Brojikishore Chakravarty and Ram 
Krishna Roy. 

K.S. Appeals dismissed ; 

Sentences confirmed. 
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Patterson and Cunliffe, JJ. 

Emperor 

V. 

Motilal Mallik — Accused. 

Death Ref. No. 21 and Appeal No. 
621 of 1934:, Decided on Ist October 
1934. 

(a) Penal Code (1860), S. 34— ‘Act’ in- 
cludes series of acts but all in pursuance of 
common intention. 

The word “Act” includes a series of acts, and 
S. 34 contemplates, amongst other things, a 
series of acts done by several persons, some 
perhaps by one of those persons and some by an- 
other, but all in pursuance of a common inten- 
tion. [P 532 C 2] 

Where the accused who was in the company 
of others who had fired shots did not try to run 
away or even try to prevent his companions 
doing what they did but he was seen putting 
his hand on his waist belt where lay a dagger 
to wound those who where surrounding him; 

Held: he also was guilty of the murder like 
his companions. [P 632 G 2) 

(b) Penal Code (1860), S. 302 — Accused 
aged 20— It is not sufficient to justify lesser 
penalty. 

The fact that the age of accused is only 20 
will not be sufficient to justify in refraining 


from imposing the maximum penalty prescribed 
by law, a man of twenty being of a sufficient 
age to be fully able to realize the nature of his 
acts. [P 532 C 2] 

Khundkar and Anil Chandra Boy 
Choudhury — for the Crown. 

Suresh Ghundra Taluqdar, Bejan Be- 
hari Das Gupta and Mohendra Nath 
Mitra — for Appellant. 

Patterson, J. — This reference is for 
confirmation of the sentence of death 
passed on one Moti Lai Mallick, on his 
conviction under S. 302 read with S. 34, 
I. P. C. There is also an appeal by the 
said Motilal Mallick against his convic- 
tion and sentence under the above sec- 
tions as also against his conviction un- 
der certain provisions of the Arms 
Act, in respect of which no separate 
sentences were passed. The trial was 
before a tribunal composed of three 
Commissioners appointed by the Local 
Government under the provisions of the 
Bengal Criminal Law Amendment Act 
of 1925 and this being so, an appeal lies 
to this Court on the facts as well as on 
questions of law. One Kalachand Shaha 
was tried along with Motilal Mallick, 
but was acquitted, and although his 
case is not before us, it may at once be 
said that the fact of his acquittal has 
been urged before us as one of the 
grounds for not placing complete reliance 
on the evidence of the prosecution wit- 
nesses. It appears that the case against 
Kalachand failed by reason of certain 
defects in the evidence of identifica- 
tion. No question of identification, 
however, arises regarding Motilal Mallick 
and the defects referred to above are 
therefore no ground for regarding the 
evidence of the prosecution witnesses 
with suspicion so far as the present case 
is concerned. Having said this I do not 
propose to refer further to the case of 
the other accused Kalachand Shala. 

The allegations on which the charges 
are based are briefly as follows: The 
principal persons concerned in the oc- 
currence which gave rise to this case 
are, with the exception of witness Guljar 
Shah, residents of a village called 
Baburail which appears to be either a 
part, or at any rate on the outskirts of 
the town of Narayanganj in the district 
of Dacca. Witness Guljar Shah is a 
resident of another portion of Narayan- 
gunj or its outskirts known as Paikpara 
but he was well known to the people of 
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Baburail by reason of his close con- 
nection with the local mosque. The 
accused Motilal is a resident of a village 
called Deobhog, which adjoins Baburail 
to the west. His house is on a con- 
tinuation of Baburail Eoad (which runs 
from east to west through Baburail) and 
is only a few hundred yards from the 
residences of the principal persons con- 
cerned in this case. On the night of 
9th April 193i, three men of Baburail, 
namely, Alfajuddin, Ramjan and Sadey 
Akkas, together with Guljar Shah of 
Paikpara, decided to sit up at night for 
the purpose of detecting an intrigue 
that was said to be going on between 
the daugher of one Abdul Gani and her 
brother-in-law Samad. These four men 
took their seat in the verandah of the 
house of one Kameruddin Sardar, which 
is situated just to the north of Baburail 
Road. Seeing a man enter Abdul Gani’s 
bari which is almost immediately to the 
west of Kamaruddin’s bari, they sent 
Saday Akkas to Gani’s bari in order to 
keep a closer watch over it, and mean- 
while Ramjan was sent to call another 
neighbour, Muzaffarali by name. Mu- 
zaffar came to Kamaruddin's house on 
being called by Ramjan, and he toge- 
ther with Guljar Shah, Alfajuddin and 
Ramjan remained seated together on 
Kamaruddin's verandah. Shortly after 
2 a. m. they saw three men dressed in 
dhotis and shirts, and having no shoes 
on their feet, going along Baburail Eoad, 
from west to east. Their suspicions 
being aroused, they accosted these three 
men, and went a short distance along 
the road with them as far as the house 
of one Ali. There they all stopped and 
presently Muzafifar and his companions 
attempted to seize the men and to search 
their persons. 

Two of the men thereupon pulled 
out revolvers and fired at the two men 
who had caught hold of them, namely, 
Ramjan and Muzaffar, while the third 
man (the present accused) tried to draw 
a dagger that he had in his waist belt. 
Muzaffar and Ramjan, on being shot, re- 
leased their hold and the two men who 
had shot them then made off towards 
the east, pursued by Ramjan, while Mu- 
zaffar remained on the road at the place 
where he had been shot. Meanwhile 
Guljar, seeing that the accused Motilal 
was attempting to draw a weapon from 
hia waist belt had fiung his arms round 
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him, with the result that they rolled 
down the slope of the road together, 
and remained their struggling with one 
another. Just then Ali in front of 
whose house this occurrence had taken 
place, came to the spot, together with 
his immediate neighbour Ismail. Guljar 
Shah called out to them that the man 
who was struggling with him had a 
dagger, and asked them to take it away 
from him whereupon Ismail, seeing a 
dagger in the accused’s hand, twisted his 
hand and managed to take it from him. 
The accused was then tied up and on 
his person being searched, a knuckle 
duster was found in his pocket. I ought 
to have said that at an earlier stage of 
the proceedings a bundle containing 
three Balaclava helmets (locally known 
as “monkey caps ’) had fallen to the 
ground from under the arm of the pre- 
sent accused, and had been picked up 
by Muzaffar. Thus, immediately after 
the occurrence, the position was that 
the accused Moti had been seized by 
Guljar Shah with the help of Ismail and 
Ali and that the dagger which he had 
already drawn, evidently with a view 
to using it, as well as a knuckle duster, 
had been found on his person. Muzaffar 
was still on the road in a wounded con- 
dition, and Ramjan and the present ac- 
cused's two companions had disappeared 
into the darkness. 

It should here be remarked that, on 
hearing the disturbance one Afirud- 
din whose house is situated a short dis- 
tance to the south of the place of occur- 
rence, had come to the spot, and on his 
way there had had a shot fired at him 
by two men whom he saw running away 
towards the east, obviously Moti’s two 
companions. Saday Akkas who had also 
come to the spot from Gani’s house on 
hearing the disturbance, was then sent 
off to the police station (which was 
only a quarter of a mile off), while the 
accused Moti, after being searched and 
tied up, was also sent to the police sta- 
tion, accompanied by Gulzar and others, 
as well as by two constables who had 
in the meantime come to the spot. Mu- 
zaffar however did not wait for the 
arrival of the police, but proceeded at 
once to the hospital, accompanied by 
Afruddin and some others. He took the 
bundle containing the three monkey 
caps with him, and two of these were 
taken from him by Afruddin either on 
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his way to, or at the hospital, while the 
third remained with him. The first in- 
formation given to the police was by 
Saday Akkas and was recorded by the 
officer. in- charge Habibar Eahaman at 
2-45 a m. The essential facts were 
mentioned in this information, namely 
that Muzaffar and his three companions 
had challenged three Bhaclralog youths 
on suspicion, and that on their seizing 
them, two of them had fired at and 
wounded Muzaffar and Ramjan and that 
Eamjan had followed these two and had 
not returned. It was also stated that one 
of the three assailants had been secured, 
together with a dagger and a bundle. 

On receipt of this information the 
Sub-Inspector immediately proceeded to 
the place of occurrence, but it so hap- 
pened that he did not meet Guljar Shah 
and the other persons who were at that 
time on their way to the thana bringing 
the present accused with them, the rea- 
son being that there are several ways of 
getting to the thana from the place of 
occurrence. Guljar Shah however ar- 
rived at the police station at 3-15 a. ra., 
very shortly after the Sub Inspector had 
left for the place of occurrence, accom- 
panied by two constables and some local 
people, and bringing with him the pre- 
sent accused Motilal Mallik. The ac- 
cused was then taken charge of by a 
literate constable, named Muhammad 
Samed Ali, who found a dagger in the 
hand of the accused and a knuckle 
duster in his pocket. Meanwhile the 
Sub-Inspector, on going to the place of 
occurrence, had searched for Eamjan 
and had found his dead body lying at a 
distance of about 60 feel; from the place 
of occurrence and on the south side of a 
small and shallow khal. He had also 
been handed the scabbard of a dagger 
by one Eahij Mia who had found it, as 
well as a rope in front of Ali’s house, on 
the slope of the road. A torch which 
is said to have been dropped by the ac- 
cused and his companions was also 
found on this part of the road and made 
over to the Sub-Inspector. After hav- 
ing taken charge of the articles referred 
to above and taking the necessary steps 
with regard to Eamjan’s dead body, the 
Sub-Inspector, on learning that Muzaf- 
far had gone to the hospital went there 
and recorded his statement. That was 
at some time between 4-30 and 6 a. m. 
The Sub-Inspector, after recording ‘ Mu- 
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zaffar’s statement, took charge of a 
monkey cap, which the latter produced 
from under his pillow, as well as of two 
other monkey caps which were made 
over to him by Afiruddin. 

These are the main allegations on 
which the charges are based, but it 
should be added that all the witnesses 
speak of a third shot having been fired, 
as well as tbe two shots which wounded 
Muzaffar and Ramjan. This third shot 
appears to have been the shot which was 
fired at Afiruddin on his way to the 
place of occurrence. It should also be ad- 
ded that on the day following the occur- 
rence, a bullet was found by the side of 
Ali’s bari and was made over to the Sub- 
Inspector. this bullet being identical 
with the bullet which was found in the 
dead body of Ramjan at the post mor- 
tern examination. The medical exami- 
nation discloses the fast that the shots 
which wounded Muzaffar and killed 
Ramjan were fired at very close quarters 
probably from a distance of one to three 
feet. Ramjan had been shot in the neck 
and, apparently in a downward direc- 
tion, and the shot had passed into his 
body and had injured one of his lungs. 
The medical officer who held the post 
mortem examination, was however of 
opinion that Ramjan might have been 
able to run some distance after receiv- 
ing the injury, before he fell down and 
died. Muzaffar had been shot in the 
abdomen the shot having penetrated the 
body from front to hack. He was de- 
tained in hospital for about a month and 
was then discharged fully cured. 

As regards the defence taken by the 
accused it appears that on being first ques- 
tioned by the police he remained silent. 
Later on he made a statement to the 
police alleging that an attempt had been 
made to rob him. When examined by 
the Commissioners at the close of the 
case he stated that he had been at- 
tacked when on his way home from the 
cinema and had fallen down unconscious 
and that, on recovering his senses he 
had found that a large crowd had collec- 
ted; he had then been taken to the 
thana. In this statement, as well as in 
his previous statement to the police, he 
denied having had a knuckle duster and 
the dagger in his possession. The de- 
fence taken by his pleader in argument 
at the close of the trial before the Com- 
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tnissibners was that as Mofci was return- 
ing from the cinema, he had been seized 
on suspicion of having been concerned in 
the shoofcing and taken to the thana and 
that the dagger and the knuckle duster 
had been planted on him in order to 
strengthen the case against him. Before 
us however the learned advocate appear- 
ing on his behalf has taken in the line 
that there are certain features in the 
case, and especially in the evidence of 
Muzaffar which tend the throw suspicion 
on the whole story, and further that 
even if the evidence be accepted in its 
entirety, it is not sufficient to establish 
the fact of actual participation in the 
crime nor the existence of any common 
intention to commit murder. 

It is not and cannot of course be de- 
nied, that the person who shot Eamjan 
in the neck at close quarters was guilty 
of murder, and if the evidence be ac- 
cepted, the only question is whether 
the circumstances are such as to at- 
tract the operation of S. 34, I. P. C., 
and so to make the present accused also 
liable for the murder of Eamjan. 

As regards the actual external facts 
there is litle to be said. It has been 
contended on behalf of the accused that 
there is no mention of the monkey caps, 
the dagger and the knuckle duster hav- 
ing been found in the possession of the 
accused in the earliest recorded state- 
ments, and our special attention has in 
this connection been drawn to the state- 
ment of Muzaffar which was recorded 
by the Sub-Inspector at the hospital in 
the early hours of the morning follow- 
ing the occurrence. That statement 
contains a mention of the monkey caps, 
but not of the dagger and the knuckle 
duster nor does it contain any mention 
of the fact that Ali and Ismail had come 
to the spot immediately after the occur- 
rence. Our attention has also been 
drawn to the so called “dying declara- 
tion” of Mazuffar Ali which was re- 
corded in the hospital by a Magistrate 
at about 8 a. m. on the day following 
the occurrence. In that statement too 
the monkey caps are mentioned, but 
there is no mention of the dagger or of 
the knuckle duster nor is there any 
mention of Ali and Ismail having come 
to the spot. It further appears that in 
his so called “dying declaration” Muzaf- 
lar stated that he had himself helped to 
n/fi7 A fifi 
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secure this man, the present accused, 
when he was struggling with Guljar Shab, 
whereas in his evidence he has denied 
having done so, or even having said that 
he had done so. It seems to me that 
these are small matters, in respect of 
which discrepancies are almost bound 
to occur especially as the deponent was 
suffering from a severe wound at the 
time when the statements referred to 
were recorded. 

Moreover these statements did not 
really form the starting point of the 
investigation. The starting point of the 
investigation was at 2-45 a. m. when 
Saday Akkas went on ahead to the 
thana, and told the Sub-Inspector of 
what had occurred and in that informa- 
tion mention was made of the man who 
had been captured having had a dagger 
and a bundle in his possession, although 
no mention was made of the knuckle 
duster. It is moreover clear from the 
evidence of the Head Constable who 
was left in charge of the thana when 
the Sub-Inspector went to the place of 
the occurrence, that the accused was 
produced in the thana at 3-15 a. m. by 
Guljar Shah who is said to have' taken 
the principal part in securing him, and 
that a dagger and a knuckle duster were 
produced along with him, the dagger 
being found in his hand and the knuckle 
duster in his pocket. In these circum- 
stances it is quite impossible to attach 
any importance to the omissions referred 
to above in the earlier statements made 
by Muzaffar and it is quite impossible 
to hold that there was any concoction 
of evidence even if any one had wished 
to concoct evidence against the present 
accused. Actually no suggestion has 
been made as to why any one should 
wish to concoct evidence against the 
present accused. It is true he lives at 
quite a short distance from the houses 
of some of the principal witnesses, but 
he is only very slightly known to these 
witnesses, and there is no suggestion of 
any enmity existing between him and 
them. As has been suggested on behalf 
of the accused that the dagger, the 
knuckle duster and the monkey caps 
might not have been with the accused 
at all but that they might have been 
left behind by his companious. 

For the reasons indicated above, 
namely that there was no motive for 
the concoction of evidence against the 
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accused and that moreover there was no 
iime for such concoction, I have no 
lesitation in rejecting this suggestion as 
jeing entirely devoid of foundation. So 
!ar as the other evidence in the case is 
joncerned no suggestion has been made 
IS to why it should not be believed. 
That evidence consists mainly of the 
svidence of two out of the three persons 
vho seized the accused and his two 
5 ompanions namely Muzafifar Ali and 
juljar Shah and also the evidence of 
Ufazuddin who does not however ap- 
pear to have taken any active part but 
vho was present throughout the occur- 
ence. The third man who seized one of 
ihe accused’s companions was Eamjan 
vho is dead. So far as what might be 
sailed the external facts are concerned, 
.here is therefore the evidence of the 
ihree witnesses I have just mentioned 
ind their evidence is corroborated by 
,he evidence of Saday Akkas, Ismail 
Ui, and Afiruddin who came to the spot 
mmediately after the occurrence, as 
veil as by the evidence of the Sub-In- 
ipector to whom the facts were at once 
■eported,and the evidence of the literate 
ionstable before whom the accused and 
he incriminating articles were produced, 
revy shortly after. 

I have no hesitation in accepting this 
ividence in its entirety, and the only 
[uestion remaining to be considered is 
vhether the circumstances established 
)y that evidence are such as to attract 
he operation of S. 34, Penal Code. This 
3 indeed the only substantial question 
hat arises for decision in this case, and 
n order to decide it, it is necessary to 
lonsider the facts established by the 
evidence a little more closely. It ap- 
)ears that when the accused and his 
lompanions were first observed by 
luzaffar and the other three watchers 
,t Kamaruddin’s house, the present 
bocused was a little behind the other 
wo, and that on being challenged, the 
iccused at once stopped and said to 
luzaffar: “Don’t you know me, I am 
loti. These persons came to have a 
aeal at my house”, and so on. In the 
leanwhile the other two men had moved 
n in an easterly direction and on be- 
ag again challenged, one of the two 
bopped while the third continued to 
love onwards towards the east. Muzaf- 
ir and his friends together with the 
jcused Moti, and the other man who 


had stopped, followed the third man and 
all of them finally stopped in front of 
Ali’s house. The evidence is that a 
torch was then produced and that by 
its light one of the men was recognized 
as the present accused Moti, Moti’s two 
companions being found to be complete 
strangers to the witnesses. Seeing 
a bundle under Moti’s arm, Muzaffar 
asked what it was. Moti said it was 
nothing. Muzaffar then pulled Moti’s 
arm and the bundle fell on the ground. 
It was then discovered that it contained 
three “monkey caps” which, it may 
here be observed, are eminently suited 
for disguise, as they only leave a small 
portion of the face visible. Seeing theso 
caps, Muzaffar caught hold of the man 
next to him by the arm, and asked Ramjan 
to pick up the caps. Guljar at the same 
time caught hold of Moti, while Ramjan 
seized the third man. The man whom 
Muzaffar had seized thereupon drew a 
revolver, and shot Muzaffar in the 
abdomen, and the man whom Ramjan 
had seized shot Ramjan on the neck, 
while Moti struggled hard to draw the 
dagger he had in the waist-belt. What 
happened next has already been des- 
cribed, and it is not necessary to restate 
it. The question is what inference 
should be drawn from the facts referred 
to above. In the first place, it is ab- 
undantly clear that Moti and his two 
companions had set forth together for 
the purpose of committing some crime 
involving violence and the use of the 
weapons with which they were armed. 

It is also a reasonable inference that 
their common intention was, if neces- 
sary, to commit murder either at the 
time of the commission of the crime 
which was the object of their expedi-j 
tion, or in order to enable them to' 
escape in the event of their being in- 
terfered with. It has been pointed 
out that there is no evidence of previous 
conspiracy between them, but the facts 
speak for themselves. There must have 
been an agreement between them before 
setting forth fully armed, at dead of 
night, in the manner described by the 
witnesses. It has further been sugges- 
ted that each may not have known how 
the others were armed. It was however 
vital to the success of their joint enter, 
prise, and essential to the safety of 
each, that each should know how the 
others were armed, and that there 
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should be some agreement between them, 
as to how and in what circumstances 
their respective weapons were to bo 
used. 

I however agree with the learned 
Advocate appearing for the accused in 
his contention that a mere common 
intention to commit murder in certain 
circumstances, might not, of itself, be 
sufficient to justify a finding that the 
accused and his companions had, at the 
time of actual occurrence, the common 
intention of murdering Ramjan. In 
order to decide whether or not the ac- 
cused and his companions had the 
common intention of murdering Ramjan, 
it is necessary to consider what happen- 
ed immediately before Ramjan was shot, 
and on a consideration of the facts dis- 
closed by the evidence, as set forth 
above, I have no hesitation in holding 
that the accused and his two com- 
panions acted in concert at that time, 
and that they all had the common in- 
tention of murdering the persons who 
had seized them, in order to make good 
their escape. It was only Ramjan's 
assailant who succeeded in killing his 
man, while Mozaffar's assailant failed 
although he did his best to kill him, 
while the present accused Moti's con- 
duct shows that he would have tried to 
kill Guljar Shah if he had been able to 
use his dagger. The dagger in question 
has been produced before us. It is about 
a foot in length, and about an inch in 
width, and is indeed a most murderous 
weapon. The circumstances under which 
the murder was committed are therefore 
such as to leave no doubt in my mind 
that the accused and his two com- 
panions stand in the same common in- 
tention, namely the intention of causing 
the death of the persons who had ac- 
costed and seized them. 

It has been contended on behalf of the 
present accused that both his own con- 
duct and the conduct of his two com- 
panions, immediately before the actual 
shooting took place, indicate that there 
was no such common intention, and that 
if they had any such common intention, 
it had been abandoned or frustrated so 
far as Motilal was concerned. It has 
been pointed out that Motilal had 
stopped and spoken to Muzaffar and his 
companions as soon as the latter had 
accosted them, that there had been no 
resistance offered when the bundle of 
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monkey caps was snatched from under 
Moti’s arm and that it was only when 
Moti's companions were seized and an 
attempt was made to search them, that 
the firing took place. Moti’s conduct, 
it is suggested, indicates that he had no 
intention of offering any forcible resis- 
tance to the persons who had accosted 
him, and that if he had any such 
intention, he had seen that resistance 
was useless, and had abandoned the 
idea. It is also contended that the 
conduct of Moti's companions in not 
attempting to intervene on Moti’s behalf, 
indicates the absence of any common 
intention between them and Moti. I am 
unable to accede to these contentions. 

It seems to me that the only reason- 
able explanation of the conduct of Moti 
and his companions is that Moti was a 
known man, being a resident of that 
locality. He knew, and his companions 
knew, that even if it were possible for 
him to make good his escape that night, 
he would inevitably be brought to book 
later on. His companions, on the other 
hand, (the men who were armed with 
revolvers), were complete strangers who, 
if they could make good their escape at 
that time, were likely to escape punish- 
ment altogether. Moreover the fact 
that they were armed with revolvers 
indicates that they were the most im- 
portant members of the party, and that 
being so, their main object would 
naturally be to escape, and Moti's main 
object would be to enable them to 
escape. This he at first attempted to 
do by putting up a false story that they 
were his friends, that they had come to 
his house on a visit, that they had dined 
with him, and so on, thereby seeking to 
gain time and thus enable them to 
escape. When however Muzaffar and 
his companions caught hold of them, 
and indicated their intention of search- 
ing them, Moti*s conduct showed that 
he was in complete unanimity with his 
two companions, who at once proceeded 
to use their weapons, with the result 
that Ramjan was killed and Muzaffar 
severely wounded, and with the further 
result that the two principal men, the 
men armed with revolvers, were able to 
make their escape. It has been sugges- 
ted that the circumstances are com- 
patible with the theory that the shoot- 
ing of Ramjan was an individual act on 
the part of one of Moti's two com- 
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panions, and that Moti cannot be held 
responsible for that act by virtue of the 
provisions of S. 34, I. P. C. I am unable 
to accept this contention. The act of 
the man who fired the fatal shot was, in 
the eye of the law just as much the act 
of Motilal, as if the latter had fired tbe 
shot with his own hand. 

Our attention has also been drawn to 
the fact that Eamjan's dead body was 
found at a distance of about 60 ft. from 
the place of occurrence, that is to say 
from the place where the accused and 
his companions were seized, and also to 
the evidence to the effect that Bamjan 
ran after the two men with revolvers 
when they were trying to escape. It is 
suggested that Eamjan may have been 
shot after going for some distance in 
pursuit of these two men, and it is con- 
tended that, if that were the case, Moti 
Lai ought not beheld responsible for the 
murder. There would have been great 
force in this contention, if it were possi- 
ble to hold that Eamjan may not have 
been shot at the actual place of occur- 
rence, but at some distance from it, but 
it is not possible so to hold. The 
medical evidence shows that the shot 
which killed Eamjan was fired from 
very close quarters indeed, and the 
evidence of all the eye-witnesses is 
to the same effect. Only two shots 
were fired at the place where the ac- 
cused and his companions wore seized, 
and those were the shots that killed 
Eamjan and wounded Muzaffar. The 
third shot was fired at some little dis- 
tance from that place, but it cannot 
have been that shot that killed Eamjan, 
for it is stated by Afiruddin, whose evi- 
dence there is nO reason to disbelieve, 
that that shot was fired at him. This 
being so, I have no hesitation in holding 
that the shot that killed Eamjan was 
fired at very close quarters at the time 
of the struggle in which the accused and 
his two companions were simultaneously 
involved, and after Eamjan had gone in 
pursuit of Moti's companions. In my 
opinion, the facts as found above are 
clearly such as to attract the operation 
of S. 34, I. P. 0. That section runs as 
follows: 

When a criminal act is done by several per- 
sons in furtherance of the common intention 
of all, each of such persons is liable for that act 
in the same manner as if it were done by him 
alone. 

This section has been fully discussed 


1935 

by their Lordships of the Privy Council 
in 62 Cal 197 (l) in which it has been 
pointed out that the word “act” includes 
a “series of acts” and that S. 34 con- 
templates, amongst other things, a series 
of acts done by several persons, some 
perhaps by one of those persons and 
some by another, but all in pursuance of 
a common intention. At p. 211 of the 
report it is laid down that 

Section 34 deals with the doing of separate 
acts, similar or diverse, by several persons; if all 
are done in furtherance of a common intention, 
each person is liable for the result of thorn all, 
as if he had done them himself. 

Again on p. 217 of the same report we 
find the following passage: 

In other words, a criminal act means that 
unity of criminal behaviour, which results in 
something for which an individual would be 
punishable, if it were all done by himself alone, 
that is, in a^criminal offence. 

Applying these principles to the facts 
of the present case I think it is impossi- 
ble to come to any other conclusion than 
that the accused is, by virtue of the pro- 
visions of S. 34, to be held to have been 
guilty of murder and that he has been 
rightly convicted under S. 302 read with 
S. 34, I. P. C. On the question of sen- 
tence, there are only two things that 
can be said in the accused’s favour 
(l) that he is very young —his age being 
about 20 and (2) that his was not the 
hand that fired the fatal shot. As re- 
gards the second contention I am of 
opinion that in the circumstances of the 
present case, the accused is not only 
just as guilty in the eye of the law, but 
that he is also just as guilty morally, 
and from every other point of view, as if 
he himself had fired the shot that killed 
Eamjan. With regard to the fact that 
his age is only 20 this fact would not be 
sufficient to justify in refraining from 
imposing the maximum penaly pres- 
cribed by law, a man of twenty being 
of a sufficient age to be fully able to 
realize the nature of his acts. I would 
accordingly dismiss the appeal, uphold 
the conviction, and confirm the sentence 
of death passed by the Commissioners. 

Cunliffe, J . — I am of the same opi- 
nion. The appellant has been convicted 
and sentenced for the crime of murder 
by a Special Tribunal on the basis of 
S. 34, the common intention of the sec- 
tion of the Penal Code. That section is 

1. Barendra Kumar Ghose v, Emperor, 1925 P 0 
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a statutory embodiment of the English 
common law principle that there is joint 
responsibility between co-conspirators, 
— a very old rule. Those who are in- 
terested in criminal law know that it 
goes so far back as Hales' Pleas of the 
Crown. Now the first point that was 
considered by the Special Tribunal in 
regard to this case was whether the 
crime committed by the unknown ab- 
sconder was in reality murder. The story 
which has been detailed by my Lord in 
his judgment can be briefly referred to 
again. Three conspirators, of whom the 
appellant was one, were found on the 
road at about two in the morning by 
certain villagers who were sitting up, 
watching for evidence of a villager intri- 
gue; and the first point that drew the 
attention of the watchers was that these 
three well-dressed young men were com- 
ing down the road without their foot- 
wear. They were stopped. The watchers 
came down from the open verandah into 
the street and challenged them. The 
unknown absconder was in front: the 
man who was put on his trial under the 
name of Kalachand Saha was next; and 
the appellant was bringing up the rear. 
The villagers who were all Mahom- 
medans, became so suspicious at the 
answers which were given them by the 
appellant that each of the three men 
was seized by the clothes for the pur- 
pose of taking them in custody; or at 
any rate, of holding them until they 
gave a better explanation of what they 
were doing. Evidence goes on to show 
that immediately this was done the 
unknown leading man (the absconder) 
whipped out a revolver, — it must have 
been at a very close range and shot the 
villager Ramjan on the side of the neck. 
Then the man who was put on his trial 
under the name Kala Chand Saha also 
took out his revolver almost simultane- 
ously and shot the man who was hold- 
ing him, Muzaflfarali by name. 

The result of both these efforts on the 
part of the two criminals was that they 
were enabled to break away and make 
their escape down the road. Ramzan 
who died subsequently as a result of his 
wounds actually pursued them while 
Muzaffarali stayed where he was as he 
was badly injured, shot in the stomach. 
In fact after he was taken to hospital, 
so serious was his wound thought to be 
that he made a dying deposition. The 
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conduct of the appellant was different 
to that of his companions. He was not 
armed with a revolver, as far as we 
know; but he was nevertheless armed 
and heavily armed as my Lord has 
pointed out, with a dagger and a brass 
knuckle duster; and before he was seized 
— because he was seized by one of the 
villagers (Guljar Saheb) — he was seen 
putting his hand to the belt which 
action the villagers suspected was for 
the purpose of drawing the dagger and 
making use of it. He was then thrown 
down on the ground; a struggle took 
place and two other villagers came up. 
Finally he was overpowered. During 
this struggle it was found that his hand 
had again gone to this handle of the 
knife to his belt. In fact so apprehen- 
sive was Guljar Saheb that when his 
two friends came to try and assist him 
he said: “Take away the dagger before 
I get up, as I am afraid of some one be- 
ing stabbed" or words to the effect. 

Now the primary intention no doubt 
of these two leading conspirators was 
not to commit murder, but to disable 
the two persons who caught hold of 
them. The criminals knew that, if they 
could disable and frighten them at the 
same time, there was a chance of getting 
away; and so it proved. But in law if a 
person deals such a grievous hurt to 
another that death takes place and the 
person responsible for the act knows 
that it is likely to take place or should 
know it unless he is mentally unsound, 
that he is guilty of murder. This is the 
effect as I understand it of Cls. 3 and 4 
of S. 300, 1. P. C. It remains to be de- 
cided whether the appellant knew when 
he started out on this expedition with 
his two companions that it was their 
intention to take the course they did if 
some such circumstances arose such as 
I have detailed. There is no direct 
evidence on the point. The evidence 
against the present appellant was only 
by way of inference. I have no doubt 
in my mind that the joint criminal in- 
tention of these people when they went 
out at night together was not only to 
defend themselves to the utmost with 
their weapons, if attacked, but in all 
probability they had another criminal 
intention to commit some definite rob- 
bery under arms. To my mind there 
can be no other inference to draw from 
their being together and armed in the 
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way they were armed. From the situ- 
ation and from the further piece of evi- 
dence that they were carrying three 
disguise caps, ib was obvious that they 
were out on a secret expedition for the 
commission of some crime of violence. 
It is little uncertain however just at 
the moment as to what exactly is the 
law in relation to homicide in Bengal. 
Take, for example, the Hill Station 
dacoity case. There the Court of appeal 
held that when certain evilly disposed 
persons, heavily armed, each gunman 
with an attendant carrying an electric 
torch, attacked the station for the pur- 
pose of robbery, and during the attack a 
cooly was deliberately shot in the 
stomach for the purpose of disabling 
him and he afterwards died of his wound, 
this was not murder. 

The Court of appeal gave as their 
reason for this finding that the man died 
of peritonitis caused by his wound and 
they also found that the person who 
fired could not be supposed to have 
known that he was doing such a danger- 
ous act as to cause death. I can only 
say with great respect to the learned 
Judges who decided that case that I do 
not agree with them. If criminals are 
permitted to go about the country killing 
innocent people in this manner and nob 
be guilty of murder then in my view 
the criminal Courts might just as well 
cease to function. Had I been able to 
agree, I might find perhaps some diffi- 
culty in thinking that the action of the 
unknown absconder in this case was 
murder. But I have got no such diffi- 
culty in saying that I consider both the 
crime committed in this case and the 
Hill case to be murder and clear murder 
within the meaning of the Indian Penal 
Code. That being so, the only point 
that remains to be considered is the con- 
tention advanced by the defence that 
the conduct of the appellant was not of 
such a kind that it was in any way 
parallel to that of his two companions 
and his conduct could not be considered 
to have afforded any assistance to his 
companions. Mr. Talukdar has asked us 
to hold that in fact the appellant was 
surprised and had no knowledge of the 
extreme course which the two others 
would adopt and did adopt. It is quite 
obvious that a criminal, even if he has a 
criminal intention which is shared by 
others, can at any moment abandon that 
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criminal intention. He can, for exam- 
ple, when a crisis arises, turn tail and 
fly. He can even go so far as to render 
assistance to those who were attacked 
or he may do something either by his 
act or words to prevent his companions 
from carrying out the crime they all 
had originally contemplated. The ap- 
pellant did here none of these things. 
There is no evidence that he tried to 
prevent his companions from doing 
what they did. There is no evidence 
that he tried to run away. The only 
piece of evidence which at all bears on 
what happened before shots were fired, 
as far as his doing was concerned, is 
that he was seen by those who were sur- 
rounding him, putting his hand on his 
waist belt where lay a dagger. 

In these circumstances I consider that 
his responsibility is on the same footing 
as the responsibility of each of the 
others would have been if they had been 
found guilty before a Court. It has 
been pointed out by the Privy Council 
that a man who waits outside the door 
of a house where robbery is committed, 
keeping guard in a position to give 
warning of anyone who may disturb his 
confederates, is just as much responsible 
for the crime as the person or persons 
inside; and so far as organised crime in 
the form of a gang robbery is concerned 
this is a situation which is frequently 
encountered. In these circumstances 
I consider that the appeal should be 
dismissed and the conviction upheld. 
I may add that, the sentences passed 
should be confirmed. 

K.S. Appeal dismissed. 
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Lort-Williams and Jack, JJ. 

Asanulla —Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 622 of 193i, De- 
cided on 7th February 1935. 

Criminal P. C. (1898), S. 297 -Charge to 
jury — Direction about reasonable doubt 
should be at end of charge or in its appro- 
priate place — Merely to name several wit- 
nesses by their numbers without discussing 
their evidence is not sufficient. 

A direction about reasonable doubt should 
appear at the end of the charge, or in its appro- 
priate place in the body of the charge. All such 
matters should be introduced in the charge in 
appropriate places as and when something oc- 
curs in the discussion of the evidence which 
gives rise to them, and necessitates their appli- 
cation, The evidence must be sifted or weighed 
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80 as to guide the jury to some clear conclusion. 
To hang a lot of witness-numbers round the 
neck of each accused without any discussion of 
the evidence given by these witnesses, is not the 
way in which to carry out the instructions of 
the High Court that the evidence of each ac- 
cused must be dealt with separately. 

IP 636 C 2; P 637 0 1] 

Suresh Chandra Talukdar and Priya 
Nath Dutt — for Appellant. 

Lain Mohan Sanyal — for the Crown. 

Lort-Williams, J . — In this case 26 
persons were charged with various of- 
fences of whom 7 were acquitted and 
19 convicted, and all those convicted 
have appealed. Of the charges, all were 
accused of offences under S. 147, I. P. C. 
No. 1, Asanulla, was also charged under 
S. 304. The other 25 were all charged 
also under S. 304/149. Nine of them were 
also charged under S. 304/109. Of the 
appellants, Asanulla was convicted under 
Ss. 326 and 148 and sentenced to four 
years and two years, respectively, to run 
concurrently. Sk. Bhola alias Soifulla 
was convicted under Ss. 148 and 324 and 
sentenced to two years and three years 
respectively to run concurrently. Nos. 3 
to 8 and 11 to 19 were convicted under 
S. 147 and sentenced each to one year’s 
rigorous imprisonment. Nos. 9 and 10 
were convicted under Ss. 148 and 324 
and sentenced to two years and three 
years respectively, to run concurrently. 

Abdul Majid had a plot of land in 
Dundurpur Kitta of Mauza Ohandpur in 
which he grew boro paddy. His servants, 
Hanif and Montaj, and his day labourers 
Waris and Reasat were transplanting 
paddy with the assistance of two other 
servants, Sifat and Rushan, when the 
accused, numbering 26 in all, came in a 
body with lathis, sulfis, jathas, kucha- 
solas, etc., to take possession of Abdul 
Majid’s land. They were asked to go 
away and then on the order of the ac- 
cused Kali Kumar, the accused Asanulla 
hit Hanif on the head with a sulfl, and 
Hasmat, Wahab, Najib, Ram Nath and 
Sashi Nath beat him with lathis on dif- 
ferent parts of his body. Bhola hit 
Waris in the belly with a sulfi. Taimus 
struck Waris on the side with a kucha. 
Injad, Sikandar, Asad and Kanai beat 
him with lathis on different parts of his 
body. Injad struck Montaz on the ab- 
^omen with a koohashola. Husu, Hashu, 
Bhulai and Azamdi struck him with 
lathis and Taimus Khan dealt a blow 
with a kochashola on the hand of Reasat, 
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and Kazim, Yakub, Tarik and Intaz 
struck him with lathis. 

The complainant Abdul Majid stood 
at a little distance and then ran away 
out of fear while he was chased by the 
accused on the order of Kali Kumar. 
The wounded persons were taken to the 
hospital on the evening of the same day, 
and dying declarations of Hanif and 
Waris were recorded by a Magistrate. 
Hanif died in Hospital, as a result of 
these injuries, on 17th January, the oc- 
currence having taken place on 1st Janu- 
ary. The learned advocate for the ap- 
pellants has argued that the convictions 
ought to be set aside owing to misdirec- 
tion by the learned Judge. He has not 
been able to point to any specific mis- 
direction, but says that the charge is 
confused and unintelligible. This case 
is a striking instance of the impossibi- 
lity of the task which the Criminal Pro- 
cedure Code, as construed and elabo- 
rated by the decisions of this and other 
High Courts, has placed upon the shoul- 
ders of Judges of subordinate Courts, 
and it causes one almost to despair of 
trial by jury, under the conditions 
which have been imposed by the legis- 
lature. 

A charge to a jury ought to be deli- 
vered extemporaneously, immediately 
after the conclusion of the final speeches 
of the lawyers engaged in the trial, or 
of the evidence, in the absence of such 
speeches. Obviously, it ought not to be 
written out beforehand in extenso, and 
equally obviously it is not humanly pos- 
sible except perhaps in isolated and very 
exceptional cases, to write it out after- 
wards in extenso from memory. In the 
absence of a shorthand writer, no verba- 
tim report of the charge is or can bo 
available. Those who drafted the Cri- 
minal Procedure Code and the amend- 
ments thereof recognized this difficulty, 
and provided in the proviso to S. 367, 
that in trials by jury, the Court need 
not write a judgment, but the Court of 
Session shall record the heads of the 
charge to the jury. Even this must be a 
somewhat difficult feat to perform with 
regard to an extemporaneous oral state- 
ment, but even so, such a provision, if 
followed literally, would have the effect 
practically of nullifying the powers 
given to High Courts on appeal. The 
result has been that from time to time 
High Courts have declared that these 
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words must be construed reasonably, 
and must be held to include such a 
statement on the part of the Sessions 
Judge as will enable the appellate Court 
to decide whether the evidence has 
been properly laid before the jury or 
whether there has been any misdirec- 
tion in the charge: cf., the decision in 
23 W. R. (Or.) 32(1) which was followed 
in other cases. In 25 Cal. 561 (2) the 
Judges said: 

We should observe that as a rule we expect 
some statement in the record to show that the 
law has been explained to the jury 

and in 34 Cal. 698 (3): 

We are not unmindful of the fact that the 
law requires only the heads of the charge to be 
recorded. At the same time, since the law al- 
lows an appeal on grounds of misdirection, it is 
not only desirable but necessary that the charge 
should be recorded in an intelligible form and 
with sufficient fulness to enable the appellate 
Court to satisfy itself that all points of law 
were clearly explained to the jury in reference 
to the facts and the evidence in the case. 

In 36 Cal 281 (4), referring to cir- 
cular orders of the Calcutta High Court, 
Ch. 1, 0. 59j it was stated that: 

The heads of the charge should represent with 
absolute accuracy the substance of the charge, 
and be such as to enable the High Court on 
appeal to see distinctly, whether the case was 
fairly and properly placed before the jury. 

The Judges of Subordinate Courts 
have therefore been placed in an impos- 
sible position, and faced with an inso- 
luble dilemma. The only possible 
alternative ways in which they can 
satisfy the requirements of the High 
Court are equally wrong, and equally 
disengenuous. Either they must write 
out their charge in extenso in anticipa- 
tion of the end of the trial, or they 
must compile afterwards from memory 
what they believe or hope that they 
said to the jury. Either production 
then masquerades before the High 
Court as the record of what the Judge 
actually said. In the present case the 
record of the charge covers 35 closely 
typewritten pages, and I refuse to be- 
lieve that the Judge was able, after- 
wards, to recall to memory all the words 
and phrases with which he addressed 
the jury, and to reproduce them thus 

1. Queen v. Hoolas, (1876) 23 W R Or. 32. 

2. Blru Mandal v. Queen-Empress, (1898) 26 Cal 
661. 

8. Panchu Das v. Emperor, (1907) 34 Cal 698=6 
Or L J 427. 

4. Panindra Nath Banerjee v. Emperor, (1909) 
86 Cal 281=1 1 0 970=9 Or L J 462. 


in extenso for our edification. When 
therefore the learned Advocate asks us 
to scrutinise closely the phraseology 
contained in this document, and minu- 
tely examine and criticise the exact 
words recorded, as if they were those 
actually used by the Judge, I declined 
to accede to such a suggestion. Un- 
doubtedly, the record discloses much 
involved and almost unintelligible ver- 
biage, and I can only hope and trust 
that nothing like it was ever actually 
addressed to any jury. I assume that 
it is but a compilation of what this and 
other High Courts have led the Judge 
to think that this Court will expect 
and require. 

It begins with a reference to a number 
of sections of the Indian Penal Code and 
some explanation of the provisions 
therein contained, but without relating 
them to the particular facts of the case 
as the explanation proceeds. Then 
follows a very long and most involved 
and unintelligible statement, covering 
several pages and relating to the charge 
of rioting and to “unlawful assemblies’" 
and “common objects”, without any 
clear explanation about what these 
terms mean, or how they apply to each 
of the accused. Equally involved ex- 
planations follow about other charges, 
for another five pages, to which the 
same kind of criticism applies. Then 
comes the first head of charge* caution”, 
in which a number of legal maxims, 
parts of decisions, and judicial plati- 
tudes (including, I observe sadly, some 
of my own) are jumbled up together 
and left so to speak, in the air, unre- 
lated to any kind of context, either of 
the case under trial, or any other. A 
direction about reasonable doubt ap- 
pears here in a kind of vacuum, instead 
of at the end of the charge, or in its 
appropriate place in the body of the 
charge, and this head is concluded with 
an academic disquisition on the subject 
of proof, fit only for a lecture to a body 
of legal students. Such a method of 
charging a jury is not only useless and 
a waste of time, but will certainly have 
the effect of filling their minds with 
confusion. All such matters should be 
introduced in the charge in appropriate 
places, as and when something occurs 
in the discussion of the 6vidence which 
gives rise to them, and necessitates, 
their application. 
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Next follows a good and concise state- points involved in the charge of rioting 


ment of the prosecution and defence 
cases and the points for determination 
and, afterwards, the learned Judge deals 
with the evidence. The faults so often 
found in this part of a charge are here 
in profusion. There is little, if any, at- 
tempt to sift or weigh the evidence, or 
guide the jury to some clear conclusion. 
The marshalling of the evidence is but 
1 travesty of what it should be, and 
:5ansists of attaching astringof witness- 
numbers without name or other distinc- 
tion to the name of each accused. It 
covers four pages, and is worse than use- 
less and presumably is designed to meet 
the frequent declarations of this Court 
that the case of each accused must be 
lealt with separately. To hang a lot of 
fvitness-numbers round the neck of each 
iccused without any discussion of the 
3vidence given by these witnesses, is 
lot the way in which to carry out the 
Qstructions of this Court. Then fol- 
low long separate disquisitions on cir- 
cumstances discrediting, and discrepan- 
cies in the evidence, again in vacuo 
and totally unrelated to the main dis- 
cussion, instead of being pointed out as 
and when they find their places appro- 
priately in the. story. These and a final 
reference to the case for the defence oc- 
cupy another fourteen pages. 

As I have said, there is no specific 
misdirection in -this charge, and I am 
hopeful that the record does not accur- 
ately represent what the Judge really 
said to the jury. If he said a tenth part 
of it, in simple and direct language 
which the jury could understand and 
appreciate, it would be sufficient. What- 
ever criticism may be justified, the 
result has been very fortunate for the 
accused, about whose very serious 
offences the jury and the Judge have 
taken a very lenient, and probably a 
quite unjustifiably lenient view. So far 
as the interests of the accused are con- 
cerned, the less said about this case the 
better. The appeal is dismissed. Such 
of the appellants as are on bail will 
surrender to their bail bonds, and serve 
out the remainder of their sentences 
imposed upon them. 

Jack, J. — I agree that this appeal 
should be dismissed. It is true that the 
learned Judg0*s charge must have been 
confusing to the jury, but I have no 
doubt that they well understood the legal 


and that the facts and the evidence 
against each of the accused were suffi- 
ciently clearly explained to them. The 
sentences are extremely lenient. 

K.s. Appeal dismissed. 
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Ameer Ali, J. 

Udai Chand Pannalal — Plaintiff. 

v. 

Thansing Karamchand — Defendant. 

Suit No. 1837 of 1933, Decided on 
12th December 1934. 

(a) Tort — Trespass*- Damages — Person not 
entitled to possession of goods cannot sue 
simply for trespass. 

Qua action for trespass simply, an owner 
would not be entitled to sue unless entitled to 
possession. [P 64 0 0 1] 

(b) Tort — Trespass — Owner not entitled to 
possession of goods can sue if permanent 
injury to goods has been caused— Cause of 
action can arise even if injury is to right in 
respect of goods though not to goods. 

An owner not entitled to possession of goods- 
has a right of action to sue for damages if there 
has been some permanent injury to the goods in 
respect of which trespass has been committed. 
Even in cases where the injury is not to the 
goods but to a right in respect of the goods, a 
cause of action may arise. [P 640 0 2} 

(c) Tort— Trespass — Damages— Measure of 
— Suit for damages for trespass by owner not 
entitled to possession — Actual loss of busi- 
ness must be proved— Else only nominal 
damages should be awarded. 

In a suit for damages for trespass by owner 
not entitled to possession of the goods, the prin- 
ciples applicable in the case of trespass to or 
detention of the goods of a person entitled to 
possession would bo utterly wrong. The plain- 
tiff has to show circumstances pointing to an 
actual loss of business of some kind. Where he 
has not proved it, he is only entitled to nominal 
damages. [P 640 C 2] 

(d) Partnership — Union of two joint fami- 
lies cannot form partnership. 

A union of two joint families through their 
kartas cannot in law be a partnership. Neither 
can one joint family be a partnership of itself, 
nor can two joint families brought into relation 
with one another by an agreement be a part- 
nership; but there can be a partnership between 
two persons where each is a member of joint 
family and karta. [P 641 0 1,2] 

N. Banerjee, K. P. Khaitan and 
S. P. Cho'udhtiry — for Plaintiff. 

W. W, K. Page, B. G. Ghose and 
B. Bay Choudhury — for Defendant. 

Judgment. — The short facts of this* 
case are as follows : Shortly before the 
events in issue in this suit, the firm of 
Ohandanmull Kbanmull, big jute dealers^, 
were indebted to the Bank of India, and 
as security for this indebtedness they 
had deposited with that Bank a number 
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of bales of jute to the extent of 41,000. 
Before the events in suit, the liability 
and the security had been transfered to 
4ihe National Bank. This firm of Ohan- 
danmull Khanmull were also indebted to 
creditors other than the Bank, in parti- 
cular to a firm of the name of Udai 
Chand Pannalal, the plaintiff in the 
present suit. As one means of obtaining 
payment, the plaintiff firm in the begin- 
ing of 1933 instituted insolvency pro- 
ceedings against Ghandanmull Khanmull 
whom I will call the debtor firm. Pend- 
ing these proceedings a system of pay- 
ment or satisfaction was discovered and 
certain creditors including Udai Chand 
Pannalal made an arrangement to take 
over certain bales at a certain price, 
paying to the National Bank a sum of 
Es. 19 per bale which represented the 
fractional or proportionate amount of 
the indebtedness of the debtor firm to 
the Bank, the remaining value of the 
bales being applied in discharge of the 
debtor firm’s indebtedness to the ere- 
ditor other than the bank. In the case 
of the plaintiff firm, the number of bales 
was 10,750. Those are the goods in 
question in this suit. The transfer was 
prior to 29th May. On or about that 
date another arrangement was entered 
into between the plaintiff firm and the 
Bank. I should have mentioned, earlier 
perhaps, that the plaintiff firm, apart 
from the arrangements between them- 
‘selves and the debtor firm, had guaran- 
teed the total indebtedness of the debtor 
firm to the Bank. A letter of guarantee 
was issued on 27th May 1933 and in 
support of that guarantee the 10,750 
bales were pledged to the Bank, a letter 
of lien in the usual form being executed 
on 29th May 1933. 

On 30th May 1933 the Bank made over 
to the plaintiff firm a letter (see first 
letter in the Brief of Correspondence) 
recognising the transfer from the debtor 
firm to the plaintiff firm acknowledging 
payment of their dues from the plaintiff 
firm, and acknowledging that they held 
the goods “deliverable to you in trust 
for you under an arrangement arrived at 
with you.” Something turns upon the 
language of that clause, the position 
being unless it can be successfully argued 
that the declaration of trust nullifies 
the pledge that the bank were not only 
trustees of the goods but that it was 
also entitled to certain possession as 
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pledgee. Shortly after this the defen- 
dant firm Thansing Karamchand filed an 
application for attachment before judg- 
ment. It is obvious from paras. 4, 5, 6 
and 7 that the defendant firm must have 
had fairly accurate information from 
some source or other of what had taken 
place between the debtor firm and the 
other creditors. The paragraphs in ques- 
tion reads as follows : On 2nd June 
1933 upon the allegations contained in 
those paragraphs, an order was made in 
terms of the notice of motion attaching 
“the 41,000 bales of jute belonging tc 
the defendant firm in the hands of the 
National Bank of India Limited, subject 
to the claim of the said Bank.” On the 
same date Messrs. Khaitan & Company 
for the plaintiff firm called upon the 
defendant firm to withdraw the attach- 
ment and claimed a sum of Es. 50,00C 
as damages. On 5th June the bank wrote 
to the solicitors of the defendant firm 
stating “the number of bales in the 
Bank’s hands belonging to the defendant 
firm is approximately 25,302.” 

So far as the correspondence relates 
to negotiations for settlement between 
the attaching creditor, and the debtor 
firm I need not refer to it. On 5th June 
the attorneys for the defendant firm an. 
swered Messrs. Khaitan & Company’s 
letter (see page 10 of Brief) denying 
knowledge of the sale by the debtoi 
firm of 10,750 bales, and stating that 
they had “not attached any goods be. 
longing to the plaintiff firm” and quot- 
ing the words of the writ of attachment, 
On 5th June also the sub-manager noti- 
fied the parties concerned of the order oi 
attachment treating it as an attachment 
of 41,000 bales of jute. On the 5tt 
also an application was filed by the 
plaintiff firm to have the attachmeni 
removed, and on the 7th (see p. 23 o! 
Brief) the attorneys for the defendant 
firm refused to discuss the matter fur. 
ther with Messrs. Khaitan & Company 
as the matter had been argued in Court 
and was subject to the proceedings ir 
Court. The attachment in question, anc 
apparently another attachment witl 
which we are not concerned were re 
moved by 10th June though actually th( 
plaintiff firm did not receive notice o 
the withdrawal of the attachment unti 
the 13th. I should mention that thi 
motion for removal of the attachmen 
came up for hearing on the 18th or there 
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aboufcs and the attachment having 
already been removed no order was made 
except that the plaintiffs in this suit 
were awarded the costs of the applica- 
tion. The plaint in this suit was filed 
on 16th August 1933. The issues raised 
were as follows : (l) Did the defendant 

cause 10,760 bales to be attached as 
alleged in the plaint ? (2) If so, did 

the defendant act with malice and/or 
negligence? (see para. 6 of the plaint). 
(3) If so, were the said bales by reason 
of such attachment withheld from the 
plaintiff until 13bh Juno 1933 ? (see 
para. 4 of the plaint). (4) Was the 
plaintiff by reason of such attachment 
deprived of possession of the goods, or 
power of disposing same? (see para. 4). 
(5) Damages. 

At the time the issues were raised 
I suggested that issues 3 and 4 were not 
issues essential to the action being 
merely questions of fact having a bearing 
on issue 1 (the factum of the attach, 
ment) and issue 5 (quantum of damage). 
During the course of the trial a further 
issue was raised on the results of cross- 
examination by counsel for the defen- 
dant, namely whether the suit was 
maintainable in its present form. Evi- 
dence was given of the matters in issue 
by the plainbifl’s gomasta, ono Chunilal, 
and by one of the proprietors Johorimull 
on the incidental question raised as to 
joint family or partnership. The evi- 
dence of Chunilal was directed to show 
that he could not get the goods from the 
bank on 2nd June because of the attach- 
ment. He spoke of a certain interview, 
and also attempted to bring out through- 
out his evidence that but for the attach- 
ment, the bank would not have retained 
the goods noGwithstanding the letter of 
lien. No evidence was called on behalf 
of the defendant firm. I propose to 
deal with the technical point as to the 
maintainability of the suit last. 

CounseFs contentions on behalf of the 
defendant firm were as follows : First 
of all, that no property of the plaintiff 
was attached. For his argument on this 
point Mr. Page relied upon the follow- 
ing: First, the form of order itself, i. e., 
the words “belonging to the defendant.” 
Secondly, he relied upon the fact there 
was in fact no physical attachment, the 
order being made effective by a notice to 
the bank. Thirdly, he suggested that 
the bank in fact was aware, that the 
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order related only to such goods as had 
not been transferred to the plaintiff 
firm, i. e., the goods other than the 
10,750 bales. He contended, that on the 
terms of the order the case was precisely 
analogous to the case of an attachment 
of a certain sum to the credit of a 
customer in a bank, a sum which before 
the order for attachment had been 
reduced by being drawn on. The matter 
seems to depend not very much upon 
how the bank understood the position 
although it appears to me clear (not- 
withstanding the letter of explanation 
by the bank of 5th June), that the bank 
regarded the attachment as an attach, 
ment of the whole 41,000 bales. It 
appears to depend upon whether the pro- 
perty attached is 41,000 bales described 
as belonging to the defendant, or is such 
of the 41,000 bales as belonged to the 
defendant. I read the order as an attach- 
ment of 41,000 bales. Goods therefore 
of the plaintiff were attached. 

Mr. Page’s further argument was upon 
the two intermediate issues that were 
raised, namely whether the goods had 
been withheld and whether the plain- 
tiffs had in fact been deprived of their 
use. He suggested from the correspon- 
dence that the bank in fact would have 
delivered notwithstanding the attach- 
ment. That I am not prepared to find. 
He suggested also that it was the duty 
of the plaintiffs to have sold forward so 
as to minimise the loss. That argument 
again does not appeal to me. He lastly 
relied upon the fact of the pledge. 
Mr. Page used it to show that the plain- 
tiff in fact could not have obtained 
possession of the goods; that therefore 
the attachment was not the effective 
cause of the detention. Hence there 
was no attachment in fact. Alternatively 
no damage was in fact caused. 

Mr. Page on this question of pledge 
suggested that the Bank would, notwith- 
standing the attachment, have delivered 
if there had been no pledge. Neither side 
called the Bank. The Bank I find, would 
not have been prepared either to waive 
their pledge or to disregard the order of 
attachment. As regards the effect of the 
pledge, I am not prepared to accept 
Ohunilal’s evidence so far as it was 
directed to show that the Bank would 
have delivered had there been no attach- 
ment, an impression which he sought to 
give from his evidence of the conversa- 
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tion of 2nd June and of the relationship 
between the plaintiff firm and the Bank. 
As regards that interview, I am of 
opinion that so far as the statement by 
the officer of the Bank is for this purpose 
it is inadmissible. 

In my opinion the fact of pledge as a 
matter of law assumes an importance 
considerably greater than that originally 
attributed to it by consent on either 
side. Yesterday, Mr. Banerjee contended, 
simply — attachment of the plaintiff's 
goods: detention from 2nd to 13th June: 
therefore, damages which must be as- 
sessed on the difference between the 
highest rates between those dates and 
the market price at the date of release. 
It appeared to me that this could not 
possibly be the position when the person 
claiming damages was not entitled to 
possession, and that if the case was 
based upon a right to damages for any 
interference with a reversion or rever- 
sionary right the basis of damages must 
be entirely different. I therefore asked 
Mr. Banerjee to consider that point fur- 
ther. Mr. Khaitan who followed Mr. 
S. N. Banerjee this morning, apparently 
anticipated the further difficulty which 
appeared to me last night on looking 
into Arnold on damages, namely, whe- 
ther an owner not entitled to possession 
is at all entitled to claim for trespass. 

If I may say so, Mr. Khaitan dealt 
with the matter logically and frankly. 
He conceded and I think on the autho- 
rities referred to in Arnold on Damages, 
he was bound to concede that qua action 
for trespass simply an owner would not 
be entitled to sue unless entitled to pos- 
session. On this point he had to fall 
back therefore upon the conversation of 
2nd June 1933 and upon the further 
argument, namely whether having re- 
gard to the form of the letter of trust 
the pledge could be regarded as having 
been superseded. In other words, had 
the plaintiff firm the right, notwith- 
standing the pledge, to call for an im- 
mediate possession? As to the first 
point, the conversation of the 2nd June, 
I have already expressed my view. On 
the second also I am of opinion that the 
transaction of pledge and the transac- 
tion of acknowledgment or declaration 
of trust by the bank must be regarded 
as one, neither transaction giving place 
to the other. 

The next point I asked Mr. Khaitan 
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to deal with, was whether, irrespec- 
tive of an ordinary suit for trespass,, 
the owner, not entitled to possession, 
could sue for damages at all or had the 
right of suit. On that point, I think, 
there is some difficulty. According to 
the authorities, he can do so if there haa 
been some “permanent injury’^ to the 
goods in respect of which the trespass 
has been committed, the words in 
Clark and Lindsell, 8bh edition, being a 
little wider, namely “loss or permanent 
damage of his chattel.” It is contended 
therefore by the defendant firm that 
there is no right to recover unless it is a 
case of actual injury to the goods. On 
the other hand the question which; 
troubles me is this: assuming that an; 
attachment does affect the capacity of; 
an owner to sell it any more, should that| 
not give a right of action? It might in' 
certain cases be a matter of great im-j 
portance. I am not prepared to hold 
that there is no such cause of action.! 
I think there is, even though the injury! 
is not to the goods but to a right in res-' 
pect of the goods. 

But it appears to me, and this brings 
one back to the original point discussedj 
yesterday with Mr. Banerjee, that as| 
regards measure of damage to apply thej 
principles applicable, which would bei 
applied in the case of trespass to or de-i 
tention of the goods of a person entitledj 
to possession would be utterly wrong.' 
Mr, Khaitan contended on this point| 
that even so he would not be obliged toj 
prove that the plaintiff had in fact ob-! 
tained any contract; there I agree. He| 
contended further that the measure ofi 
damage w^ould, at any rate, be analogous.* 
There I do not agree. I think the plain- 
tiff has to show circumstances pointing 
to an actual loss of business of some 
kind; on the facts before me I do not 
find that he has established such loss. 
That would yet entitle the plaintiff to 
nominal damages. The question remains 
whether in this case the damages should 
be increased upon the basis of malice 
using the expression in its extended 
meaning. On this point the petition for 
attachment before judgment has been 
relied upon. The matter depends again 
upon the inference to be drawn from 
paras. 6, 6 and 7. The plaintiffs con- 
tend that the defendants must have 
known the full facts of the transfer of 
the 10,760 bales; that they knew it to be 
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genuine, but in order to obtain attach- 
ment before judgment, they alleged that 
it was surreptitious and with a view to 
defeat their claim. The defendant's 
oounsel suggest that the allegations re- 
ally relate to matters in insolvency and 
that no suggestion was made against the 
plaintiff firm of the genuineness or 
honesty of the plaintiff firm’s transac- 
tions. I do not think it is possible to go 
quite as far as this. On the other hand 
there were all sorts of arrangements 
going on between the plaintiff firm and 
other creditors, with the debtor firm 
from which the defendant firm in this 
case had been left out. They wore natu- 
rally agitated and desired to get in. 
Some allowance must be made for that. 
I assess the damage at Es 500. The 
point as to the maintainability of this 
suit, although one for which I feel no 
great enthusiasm is yet substantial. Its 
determination depends upon the con- 
struction to be put upon a certain docu- 
ment and the very scanty oral evidence. 
It is this: The first question asked him 
in cross-examination of Chunilal was 
the names of the partners of the plain- 
tiff firm. The witness gave Hazarimull, 
Johorimull and three others. He also 
stated that a few minors were interested 
in the business. In Q. 22 he stated 
those other than Hazarimull were mem- 
bers of the joint family (see also Q, 23), 
There was re-examination to show that 
Hazarimull and Johurimull had certain 
shares covering the whole of the 100 per 
cent interest in the firm. 

Johurimull put in an award purport- 
ing to provide for adjustment or dissolu- 
tion of the alleged partnership. This 
has been relied upon by the defendant 
firm who aked me to infer from it that 
the alleged partnership was an arrange- 
ment between Hazarimull and Joburi- 
mull as respective kartas of two joint 
families, the result of the arrangement 
being a union of two joint families through 
their kartas which cannot in law be a 
partnership. The defendant relies also 
upon the evidence of Chunilal which if 
it is to be taken as correct would indi- 
cate that there was one joint family not 
two. Mr. Page has been good enough to 
address me on this point and I fully ac- 
cept his contentions that neither can one 
joint family be a partnership of itself, 
nor can two joint families brought into 
jrelation with one another by an agree- 
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ment be a partnership. The whole ques- 
tion is whether I should so read what 
evidence there is and the documents as 
showing that there was an agreement of 
partnership between Hazarimull and 
Johurimull, both members of joint fami- 
lies and having rights and duties vis a 
vis those families, but not an agreement 
between the joint families through the 
persons named. On the whole that is 
the view I take, namely that there was 
a partnership between Hazarimull and 
Johurimull, the fact being that each was 
a member of a joint family and karta. 

K.S. Order accordingly, 
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Nasim Ali, J. 

Durgapada Karmakai — Appellant. 

v. 

Nrisingha Chandra — Respondent. 

Appeal No. 1420 of 1932, Decided on 
14th December 1934. 

(a) Transfer of Properly Act (1882, as 
amended in 1929), S. 53-A -Retrospective 
effect — It does not affect pending actions. 

Section 53-A is not retrospective in the sense 
that it affects pending actions. It does not lay 
down simply a rule of procedure. It touches 
vested rights under the law as it stood before it 
came into operation. The case should be deci- 
ded under the law as it stood when the suit is 
brought: Case laiu referred, 

[P 542 C 2; P 543 C 2] 

(b) Interpretation of Statutes — Retros- 
pective effect— Law as it exists on date of 
commencement of suit must decide rights. 

The law as it existed when the action was 
commenced must decide the rights of the parties 
unless the legislature expresses a clear inten- 
tion to vary the relation of litigant parties to 
each other: English cases relied on, [P 543 G 1] 

(c) Landlord and Tenant — Tenant not mis- 
led into building structures which are not 
permanent — He is not entitled to compensa- 
tion — Acquiescence. 

Where the structures are permanent and it is 
found that the tenants were not led into belief 
that they had permanent tenancy and that they 
raised the structures under that belief, they are 
not entitled to get compensation for the struc- 
tures built by them : 1933 Cal 612, Dist, 

[P 644 C 1] 

Panchajian Clioudhury — for Appellant. 

Surajit Chandra Lahiri, Satindra 
Nath Mukherjee and Satish Chandra 
Munslii — for Respondent. 

Judgment. — This is an appeal by 
defendants 1 and 2 in an action for 
ejectment. Plaintiffs case is that the 
plaint land was let out to the defen- 
dants at an annual rent of Rs. 3 that 
the tenancy was a tenancy at will and 
was determined by a notice to quit. 
On these allegations plaintiff brought 


Durgapada V. Nrisingha (Nasim Ali, J.) 



642 Calcutta Durgapada v. Nrisingha (Nasim AU, J.) 


the present suit for ejectment. The 
defendant pleaded inter alia that the 
plaintiff was not the owner of the entire 
land, that the northern portion of the 
land about cottas in area was settled 
permanently by the predecessor in in- 
terest of the plaintiff in the name of the 
defendants’ eldest brother Ananda in 
1319 B. S. by an unregistered patta. 
The defendants also claimed mokarari 
right on the basis of a new oral settle- 
ment by the plaintiff after his purchase. 
The defendants also claimed compensa- 
tion for the structures raised by them 
on the disputed land. The trial Court 
decreed the plaintiffs* suit. On appeal 
before the lower appellate Court the 
learned Judge has come to the following 
findings:(a) That the plaintiff is the sole 
owner. (b) That the patta dated 1319 
B. S. relied on by the defendant is one 
of doubtful origin, (c) That even if the 
patta be genuine it cannot create a per- 
manent interest as it was not registered, 
(d) That the defendant cannot get the 
benefit of S. 53-A, T. P. Act. (e) That 
the incidents of the tenancy are 
governed by the Transfer of Property 
Act. (f) That the tenancy has been 
validly terminated by a notice to quit, 
(g) That the defendants being tenants 
at will are not entitled to claim any 
compensation for the structures raised. 
The learned Judge accordingly dismissed 
the appeal. Hence the present appeal 
by defendants 1 and 2. 

Two points are raised by the learned 
advocate for the defendant in support 
of this appeal: (l) That the defendants 
are entitled to get the benefit of S. 53-A, 
T. P. Act. (2) That in any event the 
defendants are entitled to get compensa- 
tion for the structures raised by them. 

As regards the first point the line of 
reasoning adopted by the learned advo- 
cate for the appellant is this: The un- 
registered lease was found to be genuine 
by the trial Court. The lower appel- 
late Court has not reversed this finding, 
though he had some doubt about the 
origin of this document. The patta must 
therefore be taken to be a genuine docu- 
ment. It created a permanent lease 
and though it was not registered the 
defendants came into possession on the 
basis of the said patta which was for 
consideration. There has been conse- 
quently part performance of the contract. 
8. 63-A is retrospective in its operation 
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and applies to pending actions. There- 
fore, though the present suit was in- 
stituted on 10th June 1929, the plaintiff 
is debarred from ejecting the defen- 
dants. 

Now, in view of the recent pronounce, 
ments of the Judicial Committee in 58 
I A 91 (l), 39 C. W. N. 34 (2), it was not 
disputed that under the law as it stood 
before S. 53-A was introduced in the 
Transfer of Property Act by the amend- 
ing Act of 1929, the plaintiff was entitled 
to eject the defendants. It is also con- 
ceded by the learned advocate for the 
plaintiff-respondent that if the defen- 
dants are entitled to the benefit of the 
provisions contained in S. 53-A plain- 
tiffs* suit must fail. The point for 
determination therefore is whether the 
defendants are protected by S. 53 A. The 
contention of the learned advocate for 
the appellant is that S. 53-A has re- 
trospective effect. Now an Act may be 
retrospective in the sense that it applies 
to all transactions before it comes into 
operation and to all actions in Courts 
relating to these transactions whether 
such actions are started before or after 
the Act comes into operation. It may 
also be retrospective in the sense that 
it will bring within its operation all 
transactions completed before it begins 
to operate, provided these transactions 
had' not been already the subject-matter 
of litigation before the Act comes into 
force. The present suit was started be- 
fore S. 53-A came into operation. In the 
present appeal therefore I am concerned 
only with the question whether S. 53-A 
is retrospective in the sense that it 
affects pending actions. S. 53 A does not 
lay down simply a rule of procedure. It 
touches vested rights under the law as it 
stood before it came into operation. 

No decision of this Court bearing on 
the question of the retrospective opera- 
tion of 8. 63-A was cited before me by 
the Advocates of the parties in this ap- 
peal. Certain decisions of other High 
Courts were cited but these decisions are 
not uniform. The Madras High Court 
has taken the view that 8. 53-A does 
not at all affect transactions prior to 
let April 1930 when Act 20 of 1929 

1. Ariff V. Jadunath Mazumdar, 1931 P 0 79 
=131 1 C 762=58 I A 91=68 Cal 1236 (P C). 

2, Pir Bux V. Mahomed Tahar, 1934 P 0 236= 
161 1 0 826=61 I A 888=63 Bom 660=39 
C W N 84 (P 0). 
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which ifitrodaoed S. 63-A in T. P. Act of 
L882, came into operation : see 1932 
tfad. 734 (3). The Allahabad High 
Dourt has followed the Madras case in 
L934 All. 701 (4). The Patna High 
Dourt appears to hold that the section 
Joes not apply to pending actions : see 
1934 Pat. 546 (5). Wadia, J., of the Bom- 
bay High Court has applied S. 53-A to a 
mit instituted before it came into oper- 
ation : see 1933 Bom. 381 (6). In 
1924 All. 768 (7) the Allahabad High 
3ourb has applied the new section to a 
sase started after it came into force. 

The object of S. 53-A was to alter the 
statute law in the country by the par- 
tial importation of the English doctrine 
Df part performance : 

Now the law as it existed when the action 
was commenced must decide the rights of the 
parties unless the legislature expresses a clear 
intention to vary the relation of litigant parties 
to each other ; per Lord Denman, C. J., in 
:i837) 6 A & E 943 (8). 

It is a general rule that where the legislature 
alters the rights of the parties by taking away 
01 conferring any right of action its enactments 
unless in express terms they apply to pending 
actions do not affect them : per Jessel, M. R., 
in (1876) 1 Ch, D. 48 (9). 

It certainly was considered in many cases that 
where a person had commenced an action he 
had a vested right and that any subsequent 
statute ought not to be construed as retroactive 
so as to alter that right. This is not an inflex- 
ible rule and it does not apply if the language 
of statute is clear and express ; per Pollock, B., 
in (1890) 24 Q. B. D. 657 (10), 

In the light of the principles laid 
down in the above English cases I will 
now proceed to determine whether in 
Act 20 of 1929 the legislature has given 
a clear indication that S. 53-A would 
apply to pending actions. The only 
section which has got any bearing on 
the point under discussion is S. 63 of 
the Act. S. 63 is in these terms : 

Nothing in any of the following provisions of 
this Act, namely, Ss. 3, 4, 9, 10, 15, 18, 19,27 
and 30, 01. (c) of S. 31. Ss. 32, 33, 34, 86, 46, 62, 
56, 67, 58, 69, 61 and 62 shall be deemed in any 
way to affect : (a) the terms or incidents of 

any transfer of property made or affected before 
1st April 1930 ; (b) the validity, invalidity, 

effect or consequences of anything already done 


3. Kanji and Moolji v. Shunmugun Pillai, 1932 
Mad 734=139 I 0 870. 

4. Gauri Sankar v. Gopal, 1934 All 701=161 I C 
388. 

6. Mukteswar v. Barakar Coal Co., 1934 Pat 646. 

6. Soleman Haji v. P. N. Patel, 1933 Bom 881. 

7. Gajadhar v. Bechan, 1934 All 768=163 10 717. 

8. Hitchcock v. Way, (1837) 6 A & E 943. 

9. Re Joseph Suoha & Co. Ltd., (1875) 1 Ch D 48. 

10. Attorney-General v. Theobold, (1890) 24 
Q B D 667=38 W R 627=62 L T 768. 
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or suffered before the aforesaid date ; (c) any 
right, title, obligation or liability already ac- 
quired, accrued or incurred before such date, or 
(d) any remedy or proceeding in respect of such 
right, title, obligation or liability ; and nothing 
in any other provision of this Act shall render 
invalid or in any way affect anything already 
done before 1st April 1980, in any proceeding ii> 
a Court on that date ; and any such remedy 
and any such proceeding as is herein referred to 
may be enforced, instituted or’ continued as the 
case may be, as if this Act had not been passed. 

It appears from the first portion of 
the section that it does not include 
S. 16, which introduces S. 53-A. This 
section therefore comes under the opera- 
tion of the words in other provisions, 
of this Act ** in Cl. (d) of section. From 
the clause it appears to me that S. 16 is 
not intended to render invalid or in any 
way affect anything already done before 
1st April 1930, in any proceeding in a 
Court on that date and any such pro- 
ceeding may be enforced or continued 
as if the Act had not been passed. So 
even if it be assumed that by necessary 
intendment S. 53- A is to bo applied to 
transaction completed before 1st April 
1930 the provisions of that section can- 
not be applied to pending actions. This 
conclusion seems to be supported by the 
following observations of the Judicial 
Committee in 39 C. W. N. 34 (2) to 
which reference has already been made : 

As the law of India stood at the date of this 
case it is in their Lordships* opinion no rele- 
vent defence to an action by a land owner for 
ejectment to plead that the plaintiff has agreed 
to sell to the defendant the land of which the 
plaintiff seeks to obtain possession It re- 

mains to take note of the fact that since the 
present suit was brought the law in India has 
been altered by the Transfer of Property Act 
(Amendment) 20 of 1929 which has inserted 
a new S. 58-A in the principal section whereby 
a defendant in an (action of ejectment, may in 
certain circumstances effectively plead posses- 
sion under an unregistered contract of sale in 
defence to the action. Their Lordships* view as 
enforced in the present case must therefore be 
understood to be referable to the state of the law 
before the partial importation into India of the 
English equitable doctrine of part-performance. 

The case before their Lordships was 
brought in 1921, the decision of the 
trial Court was given on 11th Septem- 
ber 1926. The Act came into operation 
on 1st April 1930. Their Lordships de- 
cided the case in 1934. If really 8. 53-A 
applied to pending actions it is difificulh 
to understand why their Lordships deci- 
ded the case under the law as it stood 
when the suit was brought. If an en- 
actment is intended to apply to pending 
actions, the fact that the action is pend- 
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ing in appeal at the time when the Act 
comes into operation makes no dififer- 
cnce. See the observations of Atkin, 
L. J., in (1919) 83 L. J. K. B. 1044 (ll): 

Though the Act was passed after the judg- 
ments both of the County Court Judge and of 
the Division Court I think we must determine 
the appeal in accordance with its provisions. 

I am therefore of opinion that the de- 
fendant is not entitled to rely on the 
doctrine of part performance as embo- 
died in S. 53-A to resist the plaintiffs’ 
claim for ejectment. The first conten- 
tion therefore fails In support of the 
second point the learned advocate for 
the appellant placed much reliance upon 
a recent decision of the Court in the 
case of 37 0. W. N. 473 (12) and argued 
that in any view of the case the defen- 
dants were entitled to get compensation 
for the structures built by them. In 
this case however it has not been found 
that the structures are permanent, 
neither has it been found that the de- 
fendants were led into belief that they 
had permanent tenancy and that they 
raised the structures under that belief. 
The Courts below were therefore right 
in rejecting the defendants’ claim for 
compensation. The result therefore is 
the appeal is dismissed with costs. 

K . S. Ap peal dismifised, 

11. Stovin V. Fairbrass, (1919) 83 L J K B 1014. 

12. Badal Chandra v. Debendra Nath, 1933 Cal 

612=146 I C 892=37 0 W N 473. 
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Guha and Bartley, JJ. 

Bani Kanak Prova Debi — Petitioner. 

V. 

Abdulla Akunji — Opposite Party. 

Civil Rule No. 607 of 1934, Decided 
ori 10th January 1935. 

Execution— Decree for rent — Execution 
Court cannot compel decree-holder to pro- 
ceed against tenure in arrears in first in- 
stance. 

Where a decree-holder who has obtained a 
decree for rent thinks fit to proceed against the 
property of the judgment-debtor other than the 
tenure in arrears, the executing Court has no 
jurisdiction to direct that the decree-holder 
must proceed against the tenure in arrears in 
the first instance. [P 544 C 2] 

Bijan E. Mukerji and Pankaj K, Mu- 
kerji — for Petitioner. 

Syed Nausher Ali and Bamendra Mo- 
han Majumdar — for Opposite Party. 

Order. — The petitioner as a cosharer 
landlord, in whose favour a decree for 
her share of rent was passed, applied to 
have that decree executed in the Court 
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of the Subordinate Judge of Khulna. 
The application for execution was dis- 
missed for default on 23rd November 
1933 as the decree-holder did not comply 
with the direction of the Court to take 
steps in proceeding “against the rent 
land” within 7 days of the order passed 
on 15th November 1933 after holding 
that : 

It was bad move on the part of the decree- 
holder to fall upon other properties in the first 
instance. 

It may be mentioned in this con- 
nexion that the decree-holder thought 
fit to proceed against the property of the 
judgment-debtor other than the tenure 
in arrears for realization of her decree 
for rent, and it was this to which excep- 
tion was taken by the Court of execu- 
tion. The application for execution 
came to be dismissed ultimately, the 
decree-holder having failed to act ac- 
cording to the proceedure indicated by 
the Court of execution. There was an 
appeal against the order passed by the 
Court of execution on 23rd November 
1933 to the District Judge of Khulna, 
which was obviously incompetent under 
the law, and the appeal was dismissed. 
The question raised in support of the 
application to this Court, directed 
against the orders passed by the Court 
of execution on 16th and 23rd November 
1933 on which this Rule was issued, 
were that the Court of execution was 
wrong in holding that the decree-holder 
must proceed against the tenure in 
arrears in the first instance, and further 
that the Court had no jurisdiction to 
direct that the decree-holder must 
proceed against the tenure in arrears in 
the first instance. The reason given for 
the order recorded by the Subordinate 
Judge, the Court of execution, on 15th 
November 1933 is wholly insupportable 
and the contention urged in support of 
the Rule, must be allowed to prevail 
The Rule is made absolute. The orders 
complained of are set aside. We direct 
that the application for execution filed 
by the petitioner in the Court below be 
considered on its merits and dealt with 
in accordance with the law. The costs 
in the Rule will abide the decision of 
the Court of execution on remand; hear- 
ing fee being assessed at two gold 
mohurs. 

K.S. Buie made absolute. 
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S. K. Ghose and Henderson, JJ. 

Sultan Ahmad — Petitioner, 

V. 

Emperor — Opposite Party. 

Misc. Case No. 145 of 1934, Decided 
on 3rd December 1934, from order of 
Sess. Judge, Chittagong. 

Criminal P. C. (1898), S. 337 (3)-~Deten- 
tion in custody of approver must end with 
trial — There is no question of proceedings in 
appeal. 

The wording of sub-S. (1) of S. 337 shows that 
tjie High Court or a Court of Session is being 
considered in this section as the Court where an 
oUenco is being tried and there is no question of 
proceedings in appeal. On the other hand sub- 
S. 3 clearly provides that so far as the trial 
Oourt is concerned, the detention in custody of 
the approver must end with trial. Hence an 
order of the Court that ho cannot be released 
until the period fixed by the law of limitation 
expires or until appeals are heard and deter- 
mined is not legal. The Judge has no authority 
to order the detention of the approver in anti- 
cipation of any possible orders from the Court of 
appeal : 37 Cal 845 and 80 Bom 611, Rcl. on, 

[P 645 C 2] 

D. N. Bhattacharjee — tor Petitioner. 

Lalit Mohan Sayiyal — for the Crown. 

S. K. Ghose, J . — The petitioner in 
this rule is one Sultan Ahmed who was 
an approver at the trial of a case under 
S. 395, 1. P. C., in the Court of the Ses- 
sions Judge at Chittagong. The case 
ended in conviction and the co-accused 
of the petitioner were sentenced to vari- 
ous terms of imprisonment. On 18th 
July 1934 the Public Prosecutor prayed 
that the approver might be released 
immediately. Thereupon the learned 
Sessions Judge recorded the following 
order on I7th August 1934 : 

Read the petition of the Public Prosecutor 
praying that the approver may be released im- 
mediately. This cannot be allowed until the 
period fixed by the law of Limitation expires or 
until appeals (if any) to the Honourable Court 
are heard and determined, since the Honourable 
Court has every authority and power to order a 
re- trial of the case if that is found to be neces- 
sary, and in that event the approver’s evidence 
would again be taken. 

Against that order the petitioner has 
moved this Court. It is contended on 
his behalf that the further detention of 
the petitioner in jail is contrary to law. 
The learned Advocate for the Crown has 
contended that the order of the learned 
Judge quoted above is not contrary to 
the provisions of S. 337, Criminal P, C. 
Sub-S. (3) of that section provides : 

Such person, “unless he is already on bail” 
shall be detained in custody until the termina- 
tion of the trial, 
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It is contended that the word “triaP* 
here includes the proceedings if any in 
the Court of appeal, on the ground that 
the appeal is merely the continuation of 
the trial. It is pointed out that in the 
old Code of 1898 the words of the cor- 
responding sub-S. (3) were as follows : 

Such person, “if not on bail,” shall be de- 
tained in custody until the termination of the 
trial by the Court of Session or the High Court, 
as the case may be. 

This argument overlooks the wording, 
of Sub-S. (l), which shows that the 
High Court or a Court of Session is 
being considered in this section as 
the Court where an offence is being 
tried and there is no question of pro- 
ceedings in appeal. On the other hand 
sub-S. (3) clearly provides that so far as 
the trial Court is concerned, the deten- 
tion in custody of the approver must 
end with the trial. The expression *‘un- 
less he is already on bail’' is also govern- 
ed by the words * the termination of the 
trial ” This view has been taken in the 
case of 30 Bom. 611 (l) and this ha^s 
been followed in the case of 37 Cal. 845 
(2). Mr. Bhattacharjee appearing for 
the petitioner has pointed out that the 
expression “ termination of the trial ’* 
means the same thing as the expression 
“conclusion of trial” which occurs as a 
sub-heading over S. 297, Criminal P. C., 
and which shows that in a jury trial the 
termination must either bo according to 
S. 30G or S. 307 of the Code. In the 
present case the trial in the Court of! 
Session terminated according to S. 306! 
a'nd thereafter the learned Judge had no 
authority to order the detention of the 
petitioner in anticipation of any possi- 
ble orders from the Court of appeal. The 
rule must be made absolute and the 
petitioner must be released from custody 
and discharged from the bail bond. Let 
the record be detained for the hearing of 
the appeals already preferred by some 
of the convicted persons. 

Henderson. J. — I agree. The learned 
Sessions Judge ordered the detention of 
the petitioner under the provisions of 
S. 337, sub-S. (3) of the Code till fche 
period of limitation for filing an appeal 
has expired. It is quite clear that this 
provides no criterion for deciding when 
the trial termioate s. There mav never 

1, Emperor v, Kothia Navalya Bhil, (1906) SO 

Bom 611=4 Or L J 346=8 Bom L R 740. 

2, Emperor v. Abaui Bhusan Chakravarty, (1910) 

37 Cal 845=S I G 721=11 Or L J 702. 
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be an appeal. In such a case it would 
be absurd to suggest that the trial must 
be held to have continued until the 
period of limitation has expired. 

K.S. Rule made absolute. 
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Costello and M. C. Ghosh, JJ. 

Nil Kantha Pal — Accused — Peti- 
tioner. 

V. 

Bi'^akha Pal — Opposite Party. 

Criminal Revn. No. 1196 of 1934, De- 
cided on 25th February 1935. 

Criminal Trial — Sentence — Imprisonment 
in default of payment of fine — Payment not 
made and imprisonment begun to be served 
— Order of Court to realize amount of fine 
by execution against property of defaulter 
held proper. 

An accused was sentenced to pay certain 
amount as fine or in default to undergo impri- 
sonment. He surrendered himself and stated 
that he was unable to pay it. Thereupon he 
was committed to jail to undergo the rigorous 
imprisonment imposed. On the same day, the 
Judge made an order that a warrant should bo 
issued to the Collector authorizing him to realize 
the amount of the fine by execution according 
to the Civil process against the moveable and 
immovable properties or both of the defaulter; 

Held : that the order was proper and that 
proviso to S. 386 (1) (b), Criminal P. 0., did not 
apply as he had not undergone the whole of im- 
prisonment in default. [P 545 0 2; P 546 0 1] 

Nirmal Chandra Ghahravarty — for 
Petitioner. 

Surajit Lahiri — for Opposite Party. 

Costello, J. — In this case the peti- 
tioner Nil Kantha Pal was convicted oh 
his own plea of guilty of a charge which 
originally was laid under S. 304 buC 
subsequently altered to one under S. 325, 
I. P. C. The petitioner by his plea of 
guilty acknowledged criminal responsi- 
bility for the death of one Akshoy Hari 
Pal who was the husband of Srimati 
Bisakh Pal who is a respondent in these 
proceedings. The killing of Akshoy Hari 
Pal was no doubt done in course of a 
quarrel and in the heat of the moment. 
The fact remains however that the blow 
struck by Nil Kantha, although the in- 
strument used was merely a stick about 
an inch in diameter and two feet in 
length, was of such gravity that Akshoy 
Hari’s skull was fractured, and he died 
within some eight hours after he had 
received this injury. The post-mortem 
report shows that there was a linear 
fracture of the skull extending from the 


front of his head backwards, a length of 
about seven inches. It is to be seen 
therefore that the blow struck by tho 
present petitioner must have had consi- 
dered force behind it. 

The learned Sessions Judge seems to 
have taken the view that the widow of 
the deceased man ought to be compen- 
sated for the loss of her husband. He 
accordingly sentenced the petitioner not? 
to any substantial term of imprisonment 
but to pay a fine of Es. 5,000 and in 
default of payment to undergo rigorous 
imprisonment for a term of five years. 
In the ordinary and normal course of 
events a substantive sentence of five 
years rigorous imprisonment would not 
have been inappropriate to the circum- 
stances of the case. However the Ses- 
sions Judge chose to give the convicted 
man an opportunity of evading impri- 
sonment by making compensation to the 
widow of the man whom he had killed. 
After the Sessions Judge had passed the 
sentence it seems to have occurred to 
him that it was not lawful to impose so 
large a term of imprisonment in default 
of payment of fine. He accordingly re- 
ferred his own order to this Court in 
order that the matter might be set right* 
The reference was accepted and the term 
of imprisonment which was designed to 
serve as a sanction for the payment of 
the fine was reduced to of one year and 
nine months by an order of this Court 
dated 21st July 1934. 

The petitioner was originally convic- 
ted and sentenced on 27th July 1934. 
Thereupon ho asked for time for the 
purpose of enabling himself to pay the 
fine imposed upon him. He first of all 
obtained one month's respite and on the 
expiry of that period a further month. 
Then on 27th August 1934 he surren- 
dered himself and stated that he was 
unable to pay the fine. Thereupon he 
was committed to jail to undergo the 
rigorous imprisonment of the term of 
one year nine months. On the same day 
the learned Sessions Judge made the 
order which is now complained of. After 
hearing the pleaders in respect of an, 
application made by Srimati Bisakha 
Pal the learned Judge directed that a 
warrant should be issued to the Colleo- 
tor of the District under the provisions 
of S. 386 (l) (b), Criminal P. 0., autho- 
rizing the Collector to realize the 
amount of the fine, that is to say Rupees 
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|5,000 by execution according to the Civil 
process against the moveable and immo- 
vable properties, or both of the defaulter 
ithat is to say Nil Kantha Pah 

Mr. Chakravarby who has argued this 
rule on behalf of the petitioner has in- 
vited us to take the view that the 
Sessions Judge was not justified in 
making any such order having regard to 
the fact that Nil Kantha Pal had already 
begun to serve the sentence passed upon 
him in default of payment. It seems to 
be clear law that where a sentence of 
imprisonment is imposed by way of pro- 
viding a sanction for the payment of a 
fine if the fine is not paid, and that 
sentence is served out in its entirety, it 
is still possible to insist on payment of 
the fine being made. To put the matter 
in another way: to servo the sentence of 
imprisonment is not to bo taken as an 
exoneration or absolution as regards the 
payment of fine. There is however a 
proviso in S. 386 (1) (b) which enacts 
that if the offender has undergone the 
whole of the imprisonment in default, 
no Court shall issue a warrant unless for 
special reasons to bo recorded in writing 
|it considers it necessary to do so. That 
proviso does not apply to the present 
case, because the offender has not under- 
gone the whole of the term of imprison- 
ment to which he was sentenced. 

When the matter was before this 
Court a few days ago we granted Mr. 
Chakravarty an opportunity of ascertain- 
ing whether the defaulter was now will- 
ing and able to discharge the fine or a 
substantial part of it. Wo are now told 
that the utmost which can bo done is 
that a sum of Es. 400 or Es. 500 might 
be provided within the course of the 
next fifteen days. In our view that 
suggestion is not one which ought to be 
allowed to operate in favour of the peti- 
tioner. He was given an opportunity at 
the time of his conviction, of evading 
imprisonment. He either refused or 
neglected to avail himself of that oppor- 
tunity. He has paid nothing whatever 
towards the liquidation of the fine im- 
posed by way of compensation to the 
widow of the man whom he had killed. 
In the circumstances, we feel that no 
other course is open than to say that the 
matter must be allowed to take its 
course. There is nothing in law to pre- 
vent the making of the order which the 


Sessions Judge made on 27th August last 
year. The rule must be discharged. 

K.S. Buie discharged. 
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Guha and Bartley, JJ. 

E VI per or 

V. 

K, C. a Pleader. 

Civil Eef. No. 8 of 1934, Decided on 
4th December 1934. 

Legal Practitioner — Professional miscon- 
duct — Giving false information to client held 
amounted to professional misconduct. 

Where a pleader falsely told a marvvari, in 
whose custody certain tins of ghee impounded 
by a municipality as being adulterated had been 
kept, that the Subdivisional Officer had ordered 
that the goods be sent to the person they belong 
to and the said marwari relying upon this in- 
formation sent the tins to the owner: 

Held : that the pleader concerned was guilty 
of fraudulent or grossly improper conduct in the 
discharge of his professional duty, as contem- 
plated by S. 13 (b). [P 548 C 1] 

Bijan Kumar Mukherjee — for Crown. 

Gopendra Nath Das—iov Pleader. 

Order. — This is a Eeference under 
S. 14 (b), Legal Practitioners Act, made 
to this Court, by the learned District 
Judge of Burdwan, recommending the 
suspension o£ a Pleader practising at 
Katwa, for one year, on the ground that 
the pleader was guilty of grossly im- 
proper conduct in the exercise of his 
professional duties. It appears that the 
pleader was charged by the Subdivisional 
Magistrate, Katwa, for having falsely 
told one Bazrang Lai Marwari that the 
Subdivisional Officer, Katwa, had ordered 
that “the goods bo sent to the person 
they belonged to,” in respect of twenty- 
three tins of ghee which the Katwa 
Municipality had impounded as being 
adulterated, and which had been kept in 
the custody of the said Bazrang Lai 
Marwari by the Municipality, and 
Bazrang Lai Marwari had sent the ghee 
back to the person to whom it belonged, 
by relying on the said false statement of 
the pleader. An inquiry into the charge 
was made by a Magistrate in which 
inquiry evidence was taken. On the 
materials placed before the inquiring 
Magistrate, ho came to the conclusion 
that the allegation against the pleader 
had been proved. The report of the 
Magistrate was in due course placed be- 
fore the District Magistrate of Burdwan 
as required by law; and the District 
Magistrate held that the conduct of the 
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pleader was most reprehensible, and was 
of opinion that action should be taken 
against him under the Legal Practi- 
tioners Act. The record of the case was 
thereupon sent to the District and Ses- 
sions Judge of Burdwan for taking 
necessary action. The District Judge 
accepted the conclusions of the inquir- 
ing Magistrate and the District Magis- 
trate, and has reported the case of the 
pleader to this Court for such action as 
this Court might think fit and proper, 
with the recommendation for suspension 
of the pleader, as mentioned above. 

It was argued on behalf of the Pleader 
that the evidence in the case was wholly 
insufficient to, substantiate the charge 
against the Pleader. The relevant por- 
tions of the evidence on the record was 
placed for our consideration by the 
Advocate representing the Pleader. On 
careful consideration of the materials on 
the record, we are unable to hold that 
the conclusion arrived at by the Magis- 
trates and the learned Judge, that the 
Pleader had given his client the false in- 
formation that the Subdivisional Magis- 
trate had ordered the tins of ghee to be 
sent back to the person thoy belonged 
to; that the Subdivisional Magistrate 
had permitted the disposal of the tins 
of ghee, which were the subject-matter 
of a charge under S. 16 (1) (c), Bengal 
Food Adulteration Act, is wrong. In our 
judgment, the pleader concerned was 
guilty of fraudulent or grossly improper 
conduct in the discharge of his profes- 
sional duty, as contemplated by S. 13 
(b), Legal Practitioners Act. In view 
of the facts and circumstances appearing 
from the materials on the record, we 
have come to the decision that an order 
of suspension of the pleader for the 
period of three months will sufficiently 
meet the justice of the case before us; 
Sind we direct accordingly. 

K.S. Reference answered. 
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Lort-Williams and Jack, JJ. 
Khitish Chandra Complainant 

— Petitioner. 

V. 

Nanuram Ma&Zama— Accused— Oppo- 
site Party. 

Criminal Eevn. Nos. 334 and 354 of 
1935, Decided on 24th May 1935. 


Criminal Trial — Cross-cases — Magistrate 
hearing evidence in each case separately — 
Same argument for both cases and one judg- 
ment delivered — Held : trial, though irre- 
gular, did not cause prejudice to accused. 

In two cross-cases, the evidence in each was 
taken one after another, the two cases were 
heard by one argument and one judgment was 
delivered. 

Held : that though the procedure was irre- 
gular, no prejudice was caused to the accused 
and the High Court should not therefore inter- 
fere ; 20 Cal 637, Rel o?i, [P 649 Cl; P 550 C ] 

Sures Chandra TaluMar — for Peti- 
tioner. 

Joges Chandra Sinha — for Opposite 
Party. 

Lort-Williams, J. — These two cases 
were cross cases of assault. In Revision 
No. 354, the complainant was a Marwari 
gunny broker who held a monthly 
tramway pass. On 9bh October, in the 
morning, he boarded a car from Sealdah 
to High Court as a first class passenger. 
The accused, who was a tramway con- 
ductor, asked for his ticket and the 
complainant showed him his pass. It 
was alleged that the accused suspected 
that the ticket was nob the com- 
plainant’s. At any rate, there was^ an 
altercation between them, during which, 
it is alleged, the accused abused the 
complainant and the complainant re- 
taliated. Upon this, the accused is 
alleged to have called the complainant 
a swine and assaulted him. Afterwards, 
the complainant went to the thana and 
lodged a complaint. His pass which had 
been deposited by the accused at tho 
thana was returned to him. Subse- 
quently, the complainant went to the 
hospital. The accused, on the other 
hand, filed a complaint against the com- 
plainant, which is the subject matter of 
Revision No. 334. The conductor’s case 
was that upon being asked for his pass, 
the Marwari refused to show it to him 
and abused him. Further, with the help 
of Marwari fellow passengers, the Mar- 
wari assaulted him. 

The Judge first heard the evidence for 
the prosecution in Revision No. 334. 
There was no evidence for the defence. 
Then he postponed judgment, and heard 
the case which is the subject matter of 
Revision No. 354. In that case, evidence 
was again called for the prosecution, but 
none for the defence. At the end of that 
evidence, the pleaders on both sides 
addressed the Court with respect to both 
the cases, and, subsequently, the Magis- 
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trate gave one judgment, which is the in the Inspector's own statement as to 


judgment in respect of Eevision No. 354, 
and in No. 334 he reTsorded the following 
order : “Vide order in the connected 
case. The accused is acquitted under 
S. 258, Criminal P. C.” The Magistrate 
in his explanation says that the occur- 
rence which formed the subject matter 
of the two cases was the same, and as 
such one was the cross case to the other, 
and the prosecution in the one was the 
defence in the other. Evidence in both 
the cases was separately gone into, after 
hearing which the lawyers made the 
same arguments for both, as the facts 
were the same. Both the cases were 
decided on their merits after weighing 
the evidence in both, as will appear from 
the order in case No. Cr/2380 of 1934 
which was considered to be a part of the 
present case. 

It is obvious that this procedure was 
not objected to by either of the pleaders. 
No objection was recorded. On the con- 
trary, they both made one speech with 
regard to the evidence in both the cases. 
If objection had been raised by either of 
the pleaders, doubtless the Judge would 
have given separate judgments. The 
procedure adopted by him obviously was 
for the purpose of saving time and for 
convenience, and the only question for 
us to consider is whether, in these 
circumstances, this procedure was illegal 
or irregular and, if either illegal or 
irregular, whether it is necessary for us 
to interfere in Revision on the ground 
that some prejudice has been caused to 
the accused in Eevision Case No. 354. 
In his judgment, the learned Judge after 
reciting the facts said : 

Eviclenco was adduced in both the cases; and 
it is for determination which story is true and 
probable. 

Ho then dealt with the evidence on 
behalf of the Marwari and gave his 
reasons why he thought that the evi- 
dence of the Marwari witnesses was 
true. The second witness was a Sikh by 
nationality and not a Marwari and the 
Magistrate said that 

his status in life and straightness leaves no 
doubt in my mind that the story of the com- 
plainant is true. 

Then he dealt with the evidence on 
behalf of the conductor, and remarked 
that there was not only hopeless dis- 
crepancy in witnesses' statement regard- 
ing the stage at which the altercation 
and assault took place, but discrepancy 


where he actually boarded the car : 

If he had actually got into the car at the time 
of the alleged assault on the conductor, would 
he not have interfered then and there to stop 
the assault ? Evidently, he came in after the 
incident was over and his deposition that 
he saw the alleged assault is false. 

This appears to be an accurate criti- 
cism of this part of the evidence, be- 
cause the Inspector said that he was at 
the junction of Central Avenue and 
Harrison Road. On hearing the golmal 
he went into the car; complainant was 
being asaulted by the accused. There 
wore others who stopped the accused. 
Whereas a conductor who was in the 
second-class car said that he heard the 
hallas between the parties. He noted 
the assault on the complainant’s face. 
At the Chitpore Junction, the car 
stopped and he noticed the cuts on the 
complainant’s face. The Inspector came 
at this junction. That seems to show 
that the assault was just over when the 
car reached the junction and the Inspec- 
tor boarded it, in which case he could 
not have seen the assault itself, though 
he might have seen the effects of the 
assault on the face of the conductor. It 
appears that the Inspector tried to im- 
prove his evidence on this point. There- 
fore the Magistrate was justified in dis- 
believing his evidence and holding that 
it was discrepant. Then the Magistrate 
made this observation : “Over and above 
this it appears that complainant’s story 
in the present case is more probable,” 
that is to say, in addition to the fact 
that he believed the Marwari’s witnesses 
and disbelieved the conductor's wit- 
nesses; he also thought the Marwari’s 
case more probable. 

Now, strictly speaking, this procedure 
undoubtedly was irregular, if not illegal. 
Each case ought to have been tried 
separately, one after the other. But 
even so, there would have been no ob- 
jection to the Magistrate postponing 
judgment in the first case until ho had 
disposed of the second case. If there- 
fore he had followed the regular pro- 
cedure, there is nothing to show that his 
final conclusion would have been differ- 
ent, Assuming that ho found these 
discrepancies in the evidence on behalf 
of the conductor and came to the con- 
clusion that he could not accept that 
evidence as true, he must have acquitted 
the accused in that case and assuming, 
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as he says, that be did believe the Sikh 
witness called on behalf of the Marwari, 
the result must have been that he would 
accept the Marwari’s case and convict 
the conductor of assault. The question 
therefore arises whether there is any 
necessity for us to interfere in revision. 
The case of 20 Oal 537 (l), is very much 
in point. In that case there were two 
cross cases of rioting and grievous hurt 
committed separately for trial before a 
Sessions Judge, who, having heard the 
evidence in the first case, heard the evi- 
dence in the second case, examined some 
of the accused in the one case as wit- 
nesses for prosecution in the other and 
vice versa, and subsequently heard the 
arguments in both the cases together, 
and the opinions of the assessors (who 
were the same in both the cases) were 
taken at one time, and both the cases 
were dealt with in one judgment. It 
was held that this mode of trial, al- 
though irregular, did not prejudice the 
accused in their defence, and that under 
such circumstances a retrial was not 
made necessary by reason of such irregu- 
larity. In those circumstances, and 
being of opinion that no prejudice was 
done to the Conductor owing to this 
mode of trial, we do not think it neces- 
sary to interfere, and both these rules 
must be discharged. 

Jack, J. — I agree. 

K.S. Buies discharged, 

1. Queen-Empross v. Chandra Bhuiya, (1893) 20 

Cal 537. 
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M. C. Ghose, J. 

Jagadish Chandra Maity — Accused — 
Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Eevn. No. 907 of 1934, Deci- 
ded on 22nd November 1934. 

Penal Code (1860), S. 2 16-B— Harbouring 
— Mere knowledge of whereabouts of offen- 
der does not amount to harbouring. 

“Harbour” includes the supplying a person 
with shelter, food, drink, money, cloths, arms, 
ammunition or moans of conveyance or the as- 
sisting a person in any way to evade apprehen- 
sion. Mere knowledge of the whereabouts of an 
offender does not amount to harbouring him. 

Where a father who was asked to produce his 
son who was charged with an offence and was 
absconding, produced him when the police de- 
manded him : 

Held: that he was not guilty under S. 216-B 
merely from this fact: 25 All 261, Eel on, 

[P 650 G 2] 


Saniosh E, Bose and Apurba Charan 
Mukherjee — for Petitioner. 

Order. — Upon hearing the advocate 
for the accused it appears that the peti- 
tioner’s son was charged with an offence 
under S. 17 (2), Bengal Criminal Law 
Amendment Act in April 1932 and the 
said son absconded and could not bo 
found. The petitioner was appointed a 
special Police Officer and was directed 
to produce his son at the police station. 
On 24th November 1933, about 18 
months afterwards a Police Officer went 
to the petitioner’s house and demanded 
him to produce his son whereupon the 
petitioner sent for his son who was said 
to have gone out for a walk, and when 
the son came back the petitioner pro- 
duced him to the Police Officer without 
delay. Upon these facts the petitioner 
has been convicted under S. 212,1. P. 0. 
The two facts upon which the learned 
Sessions Judge has based the conviction 
are (l) that the petitioner knew the 
whereabouts of his son and (2) that ho 
did not himself produce the son nor gave 
information to the Police Officer as to 
the whereabouts of the son. 

It is urged by the advocate that these 
facts are not sufficient to amount to a 
harbouring within the definition of 
S. 216-B, I. P. 0. There it is stated that 
“harbour” includes the supplying a per- 
son with shelter, food, drink, money, 
cloths, arms, ammunition or means of 
conveyance or the assisting a person in 
any way to evade apprehension. Mere 
knowledge of the whereabouts of an of- 
fender does not amount to harbouring 
him: See in this connexion the case of 
25 All. 261 (l) where the accused men 
actually tried to mislead the police by 
telling lies as to the whereabouts of the 
offender and yet they were found not to 
have harboured him. The present case 
is stronger inasmuch as the petitioner 
produced the offender to the police as 
soon as the police demanded him. In 
the circumstances, the conviction is set 
aside and the fine, if paid, will be re-! 
funded. 

K.S. Conviction set aside, 

1. Emperor v. Husain Bakhsh, (1903) 25 All 261 

=1903 A W N 29. 
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Kadamali V. Empekoe (M. C. Ghose. J.) 
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M. C. Ghose, J. 

Kadamali and another — Accused — 
Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 894 of 1934, De- 
cided on 22od November 1934. 

Wrongful confinement — Peon arresting 
person under valid warrant in discharge of 
duty — Objection by such person that he is 
exempt under S. 135 (2), Criminal P. C. — 
Peon taking him to Court and release of 
person — Peon held not guilty under S. 342, 
1. P. C. 

A peon arrested the judgment-debtor in the 
discharge of his duty under a valid warrant. 
The judgment-debtor protested that he was 
exempt from arrest under S. 135 (2), Criminal 
P. C., but the peon took him to the Munsif who 
after finishing a suit released him : 

Held : that the peon was not guilty under 
S. 312, I. P. 0., as he could not be said to have 
acted criminally : 80 Mad 129 and 7 Panq 503, 
Bel on, [P 651 C 2] 

Phanibhusan Ghalcrabarti — for Peti- 
tioner. 

Order. — In this case accused Kada- 
mali has been convicted under S. 342, 
I. P. C., and accused Jatindra Banerjee 
has been convicted under Ss. 342/109, 
Penal Code. No one appears to oppose the 
rule. Upon hearing the learned advoc- 
ate for the accused petitioners, it appears 
that accused Kadamali was a civil Court 
peon and accused Jatindra was a decree- 
holder in a suit in the Munsif’s Court. 
The decree was against the complainant 
Asutosh Eoy. The decree being unsatis- 
fied the decree-holder obtained from the 
Court a warrant of arrest of the judg- 
ment-debtor in execution of the decree. 
The warrant was made over to the ac- 
cused Kadamali for execution. The com- 
plainant was arrested at about 3 p. rn. 
on the day of occurrence in a betel shop 
in the civil Court compound. The peon 
arrested him on the identification of the 
accused Jatindra and took him forth- 
with to the civil Court but as the 
Munsiff was busy in trying a title suit 
the judgment-debtor was detained till 
6 p. m. when the Munsif was at leisure 
to attend to the case. The Munsif heard 
the defence of the judgment-debtor that 
he was exempted from arrest under 
S. 135, sirb-S. 2, Criminal P. C. Accept- 
ing the defence the Munsif ordered his 
release. Thereafter, the complainant 
instituted the present complaint against 


the peon and the decree-holder charging 
them with wrongfully arresting him and 
detaining him. 

As to the wrongful detention, the facts 
do not support the contention of th3 
prosecution. The judgment debtor was 
arrested at about 3 p. m. and forthwith 
taken to the Munsif’s Court. The report 
of the Munsif shows that he was at the 
moment busy in hearing a title suit. 
The peon was therefore justified in 
keeping the judgment-debtor until 
5 o’clock when the Munsif was at lei- 
sure to attend to the case. There was 
nothing wrong in detaining him, in the 
circumstances from 3 p. m. to 5 p. m. see 
the case of 30 Mad 179 (l). The next ques- 
tion is whether the peon acted criminally 
in arresting the judgment-debtor. It is 
stated that the . judgment-debtor pro- 
tested that he had come to the criminal 
Court to attend to a case and that 
therefore he was exempted from arrest 
under S. 135 (2). It is urged by the 
advocate that it was not the duty of the 
peon to enquire into the truth of the 
judgment-debtor’s allegation, but that it 
was his duty to produce him forthwith 
to the Court of the Munsif which was 
nearby and let him state his defence to 
the Court. The defence is supportel 
by the decision in 7 Rang 598 (2). Thei 
peon acted in the discharge of his duty' 
in arrecting on a valid warrant, the 
judgment-debtor against whom the 
decree was pending and in the circum-j 
stances, it cannot bo said that he actedj 
criminally. Ho is acquitted of the' 
offence. Accused 2 wTio is accused of' 
abetting the peon in committing the 
offence will also be acquitted as the 
peon committed no offence. The fines, 
if paid, will be refunded. 

K.s Petition alloioed. 

1. Emperor v. Samuel, (1907) 80 Mad 179= 

6 Cr L J 102. 

2, U. Theve v. A Kim Fee, 1930 Rang 131=128 

I 0 137=7 Rang 693. 
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Guha and Bartley, JJ. 

Secy, of State — Defendant — Appellant. 

V. 

Promatha Nath Ganguli — Plaintiff — 
Respondent. 

Appeal No. 117 of 1931, Decided on 
19th March 1935, from original decree 
of Addl. Sub. Judge, Dinajpur, D/- 21st 
January 1931. 

(a) Master and Servant — Departmental 
enquiry leading to dismissal — Irregularity 
therein condoned by employee himself — He 
cannot subsequently claim damages on score 
of such irregularity. 

Where departmental rule of procedure, under 
which the enquiry leading to the dismissal had 
to be held, was sufiiciently and substantially 
complied with ; 

Held : that a claim for damages could not be 
allowed, on the score of an irregularity which 
was condoned by the plaintiff himself during 
the progress of the enquiry. [P 563 G 2] 

(b) Bengal Police Regulation, Vol.* 3, 
R. 88 (b) — ‘‘Criminal proceeding” — Investiga- 
tion into crime not going beyond police 
enquiry-- No action taken on final report — 
There is no criminal proceeding. 

An investigation into a crime which does not 
go beyond police enquiry, and results in a final 
report on which no action could be taken under 
the law, so far as the commission of a crime is 
concerned, and which does not come before any 
criminal Court, cannot be hold to be a criminal 
proceeding as contemplated by the rule of pro- 
cedure to be followed in the matter of infliction 
of punishment on a police officer, who is depart- 
mentally charged with having taken bribes or 
illegal gratification in connexion with the in- 
vestigation of a reported commission of a crime. 

[P 654 C 1] 

S, C. Basak and Bijan Kumar Mu- 
kJierjce — for Appellant. 

Badha Binode Pal diudJiteudra Mohaii 
Banerji — for Respondent. 

Judgment. — This is an appeal by the 
Secretary of State for India in Council 
from a decision of the learned Subordi- 
nate Judge, Dinajpur, passing a decree in 
favour of the plaintiff-respondent in this 
Court, for Rs. 780 by way of damages 
for wrongful dismissal from Government 
service. The case before the Court was 
that the plaintiff was a Sub-Inspector 
of Police, and as such had to investigate 
into several dacoities, bad livelihood 
cases and a gang case in the year 1921. 
On a confidential enquiry made as to 
the conduct of another police officer, it 
transpired from statements of some i)er- 
sons that the plaintiff had extorted 
money from various persons, and had 
attempted to obtain illegal gratification, 
by using threats of house search, arrest 
and other injuries. After those state- 


ments had been recorded, the plaintiff^ 
was directed to show cause why he 
should not be dismissed on the ground 
that he had obtained illegal gratifica- 
tion in the shape of money, by means of 
extortion practised on persons named in 
the charges framed against the plaintiff 
by the Superintendent of Police on 24th 
July 1924. It would appear that after 
proceedings were drawn up, the plaintiff 
was allowed to take copies of the state- 
ments of persons on the basis of which 
the charges were framed, and some of 
those persons were cross-examined, dur- 
ing the course of the proceedings, by 
the plaintiff, having been summoned to 
appear at his instance, the plaintiff not 
having considered it necessary to cross- 
examine others. 

In addition to the witnesses pre- 
viously examined in the absence of the 
plaintiff, other witnesses were examined 
and cross-examined during the course of 
the proceedings instituted against the 
plaintiff, and he was dismissed from 
service on 7th December 1924 by the 
order of the Superintendent of Police. 
There was appeal and representation to 
the higher authorities ; and the order of 
dismissal was ultimately affirmed by the 
Government of Bengal on 6th July 1925. 
The questions raised in the case before 
the Court below, and the points raised 
in this appeal, related to irregularities 
in the proceedings held in the matter of 
dismissal of tlie plaintiff from service, 
whicli was characterised as illegal dis- 
missal. The claim for damages was on 
that basis. It was asserted that the 
Superintendent of Police holding the 
enquiry did not comply with the provi- 
sions of the ^Police Regulations, Bengal,. 
Vol. 3, R. 108 (a), which lays down that 
witnesses shall be examined in the pre- 
sence of the officers proceeded against. 
It was in the next place asserted that 
the Superintendent of Police acted 
illegally in not complying with the pro- 
visions of the Police Regulation, Bengal, 
Part 3, R. 88 (b), which lays down that 
in cases of misconduct arising out of, or 
in connexion with judicial trials and 
criminal proceedings, the Superintendent 
of Police shall not inflict any punish- 
ment without previous consultation with 
the District Magistrate, and the case of 
the plaintiff was that the proceedinge 
arose out of allegation of bribery in 
connexion with Akbarpur Dacoity case. 
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The Judge in the Court below has 
held, and we are in agreement with his 
decision in this part of the case, that 
E. 108 (a) referred to above, on which 
the plaintiff relied, applied to the en- 
quiry held into the plaintiff's conduct 
as a police officer. The question how- 
ever remains whether it could be said 
on the facts and in the circumstances of 
the case as disclosed by the materials 
on the record, that plaintiff could claim 
relief by way of damages, simply by 
showing that the letter of the rule was 
not followed. In our judgment, the 
conduct of the plaintiff during the en- 
quiry had to be taken into consideration 
in determining whether the non-exami- 
nation of certain persons in his presence, 
during the course of the enquiry, 
amounted to such an infringement of the 
provisions of a rule of procedure, and 
was such an irregularity as could entitle 
the plaintiff to claim damages for an 
order of dismissal by the authorities 
concerned, which was ultimately con- 
firmed by the Government of Bengal. 
In this connexion reference has to be 
made to the evidence given by the Su- 
rerintendent of Police by wliom the 
enquiry leading to the dismissal of the 
plaintiff, was held in the year 1924, as a 
witness in the case. According fo him, 
the plaintiff was asked if he wanted to 
have the witnesses examined in his ab- 
sence before cliarges were framed, exa- 
mined again, and he was told he could 
do so ; we see no reason to doubt the 
veracity of the witness on this point, 
although the plaintiff wanted to make 
out by his own evidence before the 
Court that he was never told that if he 
so wanted, he could have the witnesses 
previously examined in the course of 
preliminary enquiry, examined in chief 
again in his presence. There is no ques- 
tion that facilities were given to the 
plaintiff in the matter of obtaining 
copies of the statements of those wit- 
nesses, and all of them whom the plain- 
tiff wanted to cross-examine during the 
course of the proceedings, were sum- 
moned to appear, and were cross-examin- 
ed by the plaintiff. 

In additition to that, the plaintiff had 
to admit in his cross-examination before 
the Court, that ho did not ask that the 
19 witnesses might be examined in 
chief again in his presence. On the 
materials, we have no hesitation in 


coming to the decision that the depart- 
mental rule of procedure under which 
the enquiry leading to the dismissal had 
to be held, was sufficiently and substan- 
tially complied with ; and that a claim 
for damages could not be allowed, on 
the score of an irregularity which was 
condoned by the plaintiff himself, dur- 
ing the progress of the enquiry, by the 
Superintendent of Police. The second 
irregularity and non-compliance with 
rules of procedure, complained of by 
the plaintiff, was the one relating to 
consultation with the District Magis- 
trate before infliction of punishment by 
the Superintendent of Police. The rule 
provided for consultation in certain spe- 
cified cases; and there is no doubt that 
the rule so far as it went, applied to 
the proceedings terminatin.j:> in the order 
of dismissal of the plaintiff by the Su- 
perintendent of Police, which was ulti- 
mately affirmed by the Govei;nment, on 
full consideration of the evidence against 
the plaintiff. In cases of misconduct of 
a police officer, arising out of or in 
connexion with criminal proceedings, 
the District Magistrate had to bo con- 
sulted before any punishment could be 
inflicted on the police officer with re- 
ference to whose conduct enquiry was 
held. The plaintiff’s case was that: “The 
proceedings arose out of allegation of 
bribery in connexion with Akbarpur 
Dacoity Case *' 

The charges framed against the plain- 
tiff on 24th July 1924, and his explana- 
tion submitted to the Superintendent of 
Police on 9bh October 1924, show the 
real nature of the case against the plain- 
tiff. In view of the details mentioned 
therein, it is not possible to hold that 
the enquiry as to misconduct on the part 
of the police officer arose out of or in 
connexion with any criminal proceed- 
ings as contemplated by R. 88 (b), 
Police Regulation, Bengal. The plaintiff, 
it would appear from the nature of pro- 
ceedings against him was accused of 
misconduct as police officer, during the 
investigation of a dacoity case ; the in- 
vestigation however ended in a final 
report, and the case was dropped. The 
expression “criminal proceedings” has 
not been defined in any Legislative 
enactment, and it was used in the rule 
in question in conjunction with a judi- 
cial trial. It appears to be clear that 
an investigation into a crime which does 
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not go beyond police enquiry, and re- 
sults in a final report on which no 
action could be taken under the law, so 
far as the commission of a crime was 
concerned, and which did not come 
before any criminal Court, cannot be 
held to be a criminal proceeding as con- 
templated by the rule of procedure to 
be followed in the matter of infliction 
of punishment on a police officer, who is 
departmentally charged with having 
taken bribes or illegal gratification, in 
connexion with the investigation of a 
reported commission of a crime. In our 
judgment the facts of the case before us, 
regard being had to the charges framed 
against the police officer which he had 
to meet, a consultation with the District 
Magistrate was nob necessary, and was 
nob enjoined by the rules of procedure 
under which the enquiry was held by 
the Superintendent of Police. 

The question of prejudice was raised 
in the Court below, and it received the 
consideration of that Court. The posi- 
tion indicated by the learned advocate 
for the respondent in this appeal was 
that the question of prejudice did not 
really arise in the case; the plaintiff was 
entitled to get daooages for wrongful 
dismissal on his establishing that there 
was non-compliance with the Kules of 
procedure in the matter of an enquiry 
into misconduct on his part. In our 
opinion, the question of prejudice need 
not have been gone into in the case be- 
fore us, regard being had to the position 
that the plaintiff claimed damages on 
account of non-compliance with the 
provisions of law, relating to an enquiry 
which resulted in his dismissal. No 
case of prejudice was set out in the 
plaint and no issue was directed on that 
question. The Judge in the Court below 
has held that there was prejudice so far 
as the plaintiff was concerned, attribut- 
able to the irregularities complained of, 
following upon non-compliance with 
statutory rules and on the violation of 
4;he same ; and has given reasons of 
hypothetical and general nature, which 
have no real bearing on the facts of the 
•case before us. The reasons are not 
based on any evidence on the record, 
and are therefore not acceptable, so far 
as the decision of the Court below on 
the question of prejudice on account of 
non-compliance or violation of statutory 
i-ules is concerned. 


The result of the conclusions we have 
arrived at, on the question arising for 
consideration in this appeal, as men- 
tioned above, is that the appeal is al- 
lowed, and the decision and decree of 
the Court below are set aside. The 
plaintiff's suit is dismissed with costs 
including the costs in this Court. The 
hearing-fee in this Court is assessed at 
three gold mohufs. 

K.S. Appeal allowed* 
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Guha and Bartley, JJ. 

Jotindra Nath Haidar and others — 
Plaintiffs— Appellants. 

V. 

Aswini Kumar Mondal and others — 
Eespondents, 

Appeal No. 1655 of 1931, Decided on 
17th January 1935, from appellate de- 
cree of Addl. Dist. Judge, Jessore. 

Landlord and Tenant — Rent — Suspension 
of rent allowed to tenant on ground of dis- 
possession in prior suit for rent — Subsequent 
publication of Record-of-Righls in which 
tenants were marked as being in full pos- 
session of land — Subsequent suit for rent by 
landlord — Onus is on tenants to prove conti- 
nuance of dispossession from earlier suit — 
Record of Rights. 

Where in a prior suit for rent by the landlord 
the tenant is allowed suspension of rent on the 
ground of dispossession but a subsequently pre- 
pared Record'of'Rights shows that the tenant 
is in full possession of the land and the land- 
lord sues for rent for subsequent period, it is 
for the tenant if he claim suspension, to prove 
that the earlier dispossession had continued 
down to the period of tho subsequent suit. It 
is for him to rebut the presumption arising in 
favour of the plaintifi from the Record-of- Rights 
and it is not for tho landlord to establish that 
the tenants have been restored to possession: 
1933 Cal 200, Rel on. [P 655 C 2] 

liadha Binode Pal and Bhupendra 
Eisore Bose — for Appellants. 

Sarat Chandra Boy Ghozvdhury and 
Bejendra Nath Das — for Respondents. 

Bamendra Mohan Majumdar — for 
Deputy Registrar. 

Judgment. — Tho plaintiffs in the suit 
out of which this appeal has arisen, 
prayed for recovery of arrears of rent in 
respect of a tenancy bearing an annual 
rental of Ra. 627-13-0 held by the ten- 
ant defendants, defendants 1 to 29 in 
the suit. The claim for realisation of 
rent was in regard to the arrears due for 
the years 1330 to 1333 B S. It appears 
to be clear from the plaint in the suit 
that the plaintiffs' claim for rent was 
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on the footing that the tenant defen- 
dants held a tenancy under them com- 
prising an area of 980bighas of land, in 
respect of which the rent of Es. 627-13-0, 
as mentioned above was payable annu- 
ally. 

The only defence of the contest- 
ing defendants to the claim for rent as 
made by the plaintiffs was that the 
plaintiffs had dispossessed them from 
portions of the land in respect of which 
rent as claimed in the suit was payable, 
and substantially interfered with their 
possession. On that defence, it was as- 
serted by the tenant defendants that 
there should ba total suspension of rent. 
As it has been stated in the judgment 
of the trial Court, no evidence was ad- 
duced in support of the plea of dispos- 
session from any portion of the lands 
appertaining to the tenancy in respect 
of which rent was claimed. It was how- 
ever urged on the side of the contesting 
defendants that the facts found and the 
reasons given in the judgment in a suit 
for rent for a previous period instituted 
by the plaintiffs in 1919, should be ad- 
opted in the present case. 

It was contended that the question of 
dispossession of the tenant defendants 
should be treated as one concluded by 
the judgment in the previous suit of 
1919, Ex. 0. in the case. The trial 
Court refused to accept the plea of 
res judicata raised by the tenant defen- 
dants, as indicated above; and rejecting 
the plea of dispossession as raised by 
them passed a decree in favour of the 
plaintiffs. A decree was passed in favour 
of the plaintiffs for recovery of arrears 
of rent as claimed in the suit. On ap- 
peal by the contesting defendants, the 
decision and decree of the trial Court 
was reversed by the Court of Appeal 
below, on the ground that the judgment 
in the previous rent suit of 1919 ope- 
rated as res judicata against the plain- 
tiffs, on the question of the disposses- 
sion by the plaintiffs, and that regard 
being had to the position that thekabu- 
liat (Ex. 1 in the case) was held in the 
previous suit of 1919 to be one which 
had not been acted upon and, there 
were no material before the Court, on 
which a decree could be passed in favour 
of the plaintiff's apportioning the rent 
payable to them by the tenant defen- 
dants. According to the lower appel- 
late Court, the entire rental had to be 
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suspended for the period in suit. The 
plaintiffs appealed to this Court. 

It requires to be noticed that after 
the decision of the previous suit of 1919, 
there was the final publication of the 
Eecord-of-Rights in the settlement pro- 
ceedings in 1925; and according to 
the entry in the finally published Ee- 
cord-of. Rights the tenant defendants 
were in possession of 333.37 acres of 
land, equivalent to more than 1000 
bighas; the jama recorded in respect of 
the lands in possession of the tenants 
defendants was Es. 627-13-0. In the 
suit for rent giving rise to this appeal, 
the tenant defendants claimed suspen 
sion of rent on the ground of disposses-j 
sion from a part of the tenancy held by^ 
them. The onus was on the defendantsj 
to prove dispossession and the extent ofj 
eviction, even though suspension of rent 
was allowed on the ground of disposses- 
sion in a suit for rent for a previous 
period. It was for the tenant defen- 
dants to prove affirmatively, that the 
earlier dispossession continued down to 
the period for which rent was claimed 
in the present suit. The onus was not 
on the plaintiffs landlords to establish 
that the tenants had been restored toj 
possession: See in this connexion 60 Cal[ 
247 (l). Furthermore in the case before 
us, the entry in the finally published 
Eecord-of-Rights, at the date subse- 
quent to the period covered by the previ- 
ous suit for rent instituted in 1919, 
made it incumbent upon the tenant de- 
fendants to rebut the presumption aris- 
ing in favour of the plaintiffs that there 
was ho dispossession of the tenants from 
any portion of the tenancy comprising 
980 bighas of land in respect of which 
rent was claimed. The tenant defen- 
dants having failed to make out any 
case for any suspension of rent payable 
by them, the plaintiffs were entitled to 
a decree for rent claimed by them in 
the suit In the above view of the case 
the decision of the Court of Appeal be- 
low and decree passed by it, dismissing 
the plaintiffs* suit must be set aside, 
and the decree passed by the trial Court 
in favour of the plaintiffs, appellants in 
the Court, restored. In the result there- 
fore, this appeal is allowed, and the de- 
cree passed by the Court of first in- 
stance in favour of the appellants is 

1. Satish Chandra Pal v. Hrishikesh Law, 1933 

Cal 290=143 I 0 80=60 Cal 247, 
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restored. The plaintififs-appellants are 
entitled to realise their costs in the 
litigation including the costs in this ap- 
peal, from the’ tenant defendants, res- 
pondents in this appeal. 

K.b. Appeal allowed. 
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E. C. Mitter, J. 

Mohesh Chandra Mali and others — 
Defendants — Petitioners. 

V. 

Gangaviayee Mazumdar — Plaintiff — 
Opposite Party. 

Civil Rule No. 28 of 1935, Decided on 
11th February 1935, from order of Dist. 
Judge, Mvmensingh, D/- 4th August 
1934.^ 

Jurisdiction— Small Cause suit — Suit filed 
as Small Cause suit — Munsif transferred and 
successor not having Small Cause powers 
appointed — Suit transferred to his Court 
— Before commencement of hearing, Munsif 
invested with powers of Small Cause Court 
Judge to try such suits — Decision of Munsif 
is final and not appealable— Only revision is 
competent. 

]f a suit is instituted in a Court of Small 
Causes and if that Court is subsequently abo- 
lislied, tbo case will have to be sent to the ordi- 
nary civil Court having jurisdiction under the 
provisions of H. 35, Provincial Small Cause 
Courts Act. If the Court to which the case is 
sent under the provisions of S. 35 acquires before 
the date of the trial the powers to deal with the 
said suit as a Small Cause Court suit, the provi- 
sions of sub S. (l) of S. 32 would be applicable. 

[P 557 G 2] 

A suit for recovery of Rs. 145 was filed as a 
Small Cause Court suit, was numbered as a 
Small Cause Court suit and was registered as 
Small Cause Court suit. Subsequently, the 
officer before whom the suit was filed was trans- 
ferred to another place and was succeeded by 
another who had powers to try Small Cause 
Court suits up to the value of Rs. 100 only. As 
there was no Court of Small Causes then hav- 
ing jurisdiction to try suits of Small Cause Court 
nature, the values whereof exceeded Rs. 100 
under the provisions of S. 35, the Small Cause 
Court suit was transferred to the Court of a new 
ofticer. Rut before the hearing commenced the 
new officer was invested with the powers of 
a Small Cause Court Judge to try suits up to 
the value of Rs. 150. At the date of the trial 
and at the date of the judgment, ho had the 
powers to try this particular suit, which was 
originally instituted as a Small Cause Court 
suit: 

Held: that his decision was final and not ap- 
pealable. The party’s remedy was only by way 
of revision under S. 26. [P 666 C 2; P 667 0 2J 
Abinash Chandra Ghose — for Peti- 
tioners. 

U pendra Kumar Eoy and Eamendra 
Chandra Eoy — for Opposite Party. 
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Order . — This Rule has been obtained 
by the defendants against an order of 
the learned Additional District Judge of 
Mymensingh dated 31st July 1934 and 
also against the judgment and decree of 
the Subordinate Judge of that place 
passed in Money Appeal No. 210 of 1934. 
The point taken by the petitioners is 
that no appeal lay to the Court of the 
learned District Judge against the judg- 
ment and decree passed by Mr. J. P. Sen 
dated 30th April 1934. On considering 
the arguments advanced by the respec- 
tive Advocates I am of opinion that the 
position taken by the petitioners is 
sound. 

The relevant facts are these. The^ 
plaintiff opposite party instituted a suit 
for recovery of a sum of Es. 145 said to| 
be duo to him from the defendants. At 
the time v^hen the plaint was filed, 
there was a Munsif at Kishoreganj hav- 
ing Small Cause Court powers up to 
the sum Es. 150. The suit was ac- 
cordingly filed as a Small Cause Court 
suit and was numbered Small Cause 
Court Suit No. 2368 of 1933 and it was 
registered as a Small Cause Court suit. 
Subsequently, the officer before whom 
the suit was filed was transferred to 
another place and was succeeded by Mr.j 
J. P. Sen who had powers to try Small 
Cause Court suits up to the value of 
Rs. 100 only. As there was no Court ofi 
Small Causes at Kishoreganj then hav-j 
ing jurisdiction to try suits of Small, 
Cause Court nature, the value whereoll 
exceeded Rs. 100 under the provisions; 
of S. 35, Provincial Small Cause Courts 
Act, the Small Cause Court suit which 
I have mentioned above was transferred 
to the Court of Mr. J. P. Sen. If noth- 
ing further had occurred, Mr. J. P. Sen 
would have tried the suit in his ordinary; 
file as a munsif and his decree would 
liave been an appealable one. But cer-| 
tain other events occurred. They are, I 
that before the hearing commenced, Mr.l 
J. P. Sen was invested with the powers' 
of a Small Cause Court Judge to tryi 
suits up to the value of Es. loO. At the 
date of the trial and at the date of the 
judgment, he had the powers to try this 
particular suit, which was originally in- 
stituted as a Small Cause Court suit, as 
a Small Cause Court suit. He gave effect 
to the pleas taken by the defendants 
and dismissed the suit. The plaintiff 
made an application to the learned Dis- 
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trict Judge for a reference to the High 
Court and in the said application ho 
stated as he must state that the decree 
passed by Mr. J. P. Sen was not an ap- 
pealable decree. The Additional Dis- 
trict Judge before whom this applica- 
tion came on for hearing however was 
of opinion that an appeal lay before him 
and he converted the application for 
reference into a memorandum of appeal 
and transferred the case to be decided 
on the merits to the Court of the Sub- 
ordinate Judge of Mymonsingh. The 
learned Subordinate Judge went into the 
merits of the case, reversed the finding 
of Mr. J. P. Sen and came to the conclu- 
sion that the plaintiff’s claim was a 
valid claim and not barred by limita- 
tion. A decree was accordingly made 
by the said Subordinate Judge. 

As I have already stated, the jurisdic- 
tion of the District Judge is questioned 
on the ground that the decision of Mr. 
J. P. Sen was a final decision not open 
to challenge by way of appeal. For the 
purpose of deciding this question some 
of the provisions of the Provincial Small 
Cause Courts Act has to be noticed. 
S. 32, sub-S. (l) says that if a suit is 
tried by a Court invested with the 
i:)owers of a Small Cause Court, the deci- 
sion must be taken to he the decision of 
a Small Cause Court and the decree 
passed would be a final decree not sub- 
ject to any appeal or revision save as 
provided for in the Provincial Small 
Cause Courts Act. Sub-S. 2 of the said 
section then provides 

Nothing in sub-S. (1) with respect to Courts in- 
vested with the jurisdiction of a Court of Small 
Causes applies to suits instituted or proceedings 
commenced in those Courts before the date on 
which they were invested with that jurisdiction. 

This sub-S. (2) is in the nature of a 
proviso to sub-S. (l) of S. 32 and there- 
fore its operation must be limited ex- 
pressly to the cases mentioned therein. 
The plain meaning of this sub-section is 
that it a suit is instituted in the ordi- 
nary civil Court or proceedings are com- 
menced in such a Court the subsequent 
investment of such a Court with the 
powers of a Small Cause Court would 
not make the provision of sub-S. (l) ap- 
plicable. The words “suits instituted 
or proceedings commenced” have a defi- 
nite meaning. They mean, * when the 
plaint is presented or the application is 
put in.” If at that time there is no 
Court of Small Causes in the locality 


and the suit or the application is filed 
in any civil Court that sub-section would 
apply even if the presiding Judge of the 
civil Court be later on invested with 
Small Cause Court powers. If a suit, 
therefore, is instituted in a Court of 
Small Causes, and if that Court in subse- 
quently abolished, the case will have to 
be sent to the ordinary civil Court hav- 
ing jurisdiction under the provisions of 
S. 35 of the said Act. If the Court to 
which the case is sent under the provi- 
sions of S. 35 of the said Act acquires 
before the date of the trial the powers to 
deal with the said suit as a Small Cause 
Court Court suit the provisions of sub- 
S. (l) of S. 32 would be applicable. This 
interpretation of the relevant sections 
to which I have referred receives con-j 
siderable support from the provisions of, 
S. 16 of the Act. The said section, | 
namely S. 16, says that a suit cognizable 
by a Court of Small Causes shall not be 
tried by any other Court having jurisdic- 
tion within the local limits of the juris- 
diction of the Court of Small Causes by 
which the suit is triable, that is to say, 
if at the date of the trial there is a 
Court of Small Causes in the locality 
which could try the suit which is ad- 
mittedly of a nature cognizable by a 
Court of Small Causes, the ordinary 
Courts would have no jurisdiction to try 
the same. 

My judgment, therefore, is that as Mr. 
J. P. Sen who tried the suit had the 
power at the date of the trial of a Small 
Cause Court Judge to try suits of a 
Small Cause Court nature of a value 
more than Rs. 145, his decision muse be 
taken to be a decision of a Small Cause 
Court Judge under the law final and 
only open to revision under S. 25 ot the 
said Act. I accordingly hold that the 
order and decree complained of are ultra 
vires and must be set aside. The result 
is that the decree of the learned Munsif 
is restored. But inasmuch as the lear- 
ned District Judge of his own motion 
converted the application made before 
him by the plaintiff for a reference to 
the High Court into a memorandum of 
appeal, it would bo open to the plaintiff 
to move this Court if he is so advised 
against the decree of Mr. J. P. Sen under 
the provisions of S. 25, Provincial Small 
Cause Courts Act. It would be for the 
Court to which such an application is 
made to consider the said application on 
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its own merits. The Rule is accordingly 
made absolute but in the circumstances 
of the case I make no order for costs. 

K.S. Rule made absolute. 


A. I. R. 1935 Calcutta 558 

Hendekson and R. C. Mitter, JJ. 

Bibhuti Bhusan Khan — Claimant — 
Petitioner. 

V. 

’ Birendra Nath Roy, Official Receiver 
— Opposite Party. 

Civil Rule No. 669 of 1935, Decided 
on 13th June 1935, from order of Addl. 
Dist. Judge, Howrah, D/- 27th May 
1935. 

(a) Insolvency — Annulment of transfer — 
Application for adjudication admitted and 
opposite party appointed interim receiver — 
Before order of adjudication is made, Court 
cannot inquire under S. 4 of Provincial In- 
solvency Act, whether transfers made to 
third persons are genuine or not. 

Where an application for adjudication is ad- 
mitted and the opposite party is appointed in- 
terim receiver, the insolvency ^Court cannot in- 
quire, before the order of adjudication is made, 
whether a transfer by the applicants to a third 
person is a genuine one or not. And it is prema* 
ture for the receiver to start proceedings under 
S. 4 before the order of adjudication. 

[P 658 0 2] 

(b) Insolvency — Interim receiver — Order 
to him to enter upon third person’s property 
is not one under Provincial Insolvency Act, 
S. 4. 

An order to an interim receiver to enter upon 
the property of third person is clearly not one 
within the scope of S. 4. [P 559 0 1] 

Sarat Chandra Basak and Sarat Chan- 
dra Janah — for Petitioner. 

Sarat Chandra Bose, Sitaram Banerjee 
and Apurba Gharan Mukherjee — for Op- 
posite Party. 

Henderson, J. — This is a rule calling 
upon an interim receiver appointed by 
the Additional District Judge at How- 
rah in connexion with certain Insol- 
vency proceedings to show cause why 
an order directing him to enter upon 
certain property and make an inventory 
should not be sot aside. The relevant 
facts are these : Certain members of 
firm applied to be adjudicated insol- 
vents. The petition was admitted and 
the opposite party was appointed inter- 
im receiver and directed to take posses- 
sion of the property of the applicants. 
Accordingly he attempted to take pos- 
session of a Mill in the District of Bala- 
sore. This Mill had been purchased by 
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the present petitioner on 4th Jannary 
1934. He accordingly objected to the 
action of the receiver and the learned 
Judge upheld his objection. About five 
months later on 24th May 1936 the re- 
ceiver applied to the Court with a pray- 
er that “ a case may be started under 
8. 4, Provincial Insolvency Act." Next 
day he asked that an inventory might 
be made. It appears that the conten- 
tion of the receiver is that the transfer 
to the petitioner was a mere sham 
transaction, the applicants for insol- 
vency being still the real owners, and he- 
desired the Court to determine the mat- 
ter under S. 4. The Judge had already 
come to the conclusion that prima facie 
the conveyance to the petitioner was a 
real one. He refused to alter his opi- 
nion on this point, but he hold that bhe 
proceedings under S. 4 should be main- 
tained and directed the receiver to en- 
ter on the property and make an inven- 
tory. 

In support of the rule Dr. Basak has 
contended that tliat order was passed 
without any legal justification and that 
the proceedings taken under 8. 4 were 
premature. On behalf of the receiver 
Mr. Bose argued that it is open to a 
Court to take proceedings under S. 4 
even before an order of adjudication is 
made and that the order of the Judge is 
one properly made under O. 39, R. 7, 
Civil P. C. There can be no question 
that if the view taken by the learned 
Judge is correct, the proper procedure 
would be an application for annulment 
under S. 53. On the other hand it would 
no doubt bo open to the Court to deter- 
mine under S. 4 whether the Mill is 
still the property of the insolvents. 
But we are not at all clear how such al 
question would be entered into before 
an order of adjudication is made. At 
any rate this much is clear : that such 
proceeding would be entirely futile in 
the event of the petition being dis- 
missed, and yet under S. 4 (2) the deci- 
sion in such futile proceedings would bq 
binding. In our opinion the intention 
of the legislature was to enable the 
Court to determine all questions neces- 
sary for the proper settlement e£ claims 
of the various creditors of the insol- 
vent's estate. Before an order of ad-^ 
judication is made, it is not necessary 
to inquire whether transfers made in fa- 
vour of third persons are genuine tr not. 
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Mr. Bose relied on two cases, viz., 55 
Cal. 1053 (1) and 9? I. C. 174 (2). In 
the former the point at issue here was 
not even discussed. In the latter the 
point for decision w^as whether the al- 
leged act of insolvency had been com- 
mitted by one Wazir &ingh and whether 
the property, in connexion with which 
the alleged act of insolvency was said to 
have been committed was his property. 
Neither of these autorities throw any 
light on the present case and in our opi- 
nion the application - of the receiver to 
start proceedings under S. 4 was miscon- 
ceived. Then in the second place the 
Judge has not in fact determined any 
question under S. 4; on the contrary he 
has come to conclusion that prima facie 
title is with the petitioner, and it does 
not appear that he is going to carry the 
investigation any further. An order to 
an interim receiver to enter upon the 
property of third person is clearly not 
one within the scope of S 4. 

With regard to Mr. Bose's contention 
that the order was one properly passed 
under 0. 39, R, 7, Civil P. C., it is only 
necessary to say that there was no ap- 
plication before the learned Judge, 
which would have given him jurisdic- 
tion to proceed under that rule. This 
rule must therefore be made absolute 
and the order of the District Judge 
directing the interim receiver to enter 
on the Mill and make an inventory must 
be set aside. The petitioner will get 
his costs from the receiver, hearing fee 
one gold mohur. It is clearly desirable 
that the question, whether an adjudica- 
tion order should be made be deter- 
mined without any further delay. 

R. C. Mitter, J . — I agree. 

K.S. Buie m ad e abs olute, 

1. Laxmi Industrial Bank Ltd., v, Dinesh 
Chandra Roy, 1928 Cal 609=113 I C 105=55 
Cal 1053. 

2. Wazir Singh v. Janki Das, 1926 Lab 679=97 
I C 174. 
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R. C. Mitter, J. 

Manoravia Debi — Plaintiff — Peti- 
tioner. 

V. 

Wajadi Acan and others — Defen- 
dants — Opposite Parties. 

Civil Rules Nos, 989 and 1017 to 1020 
of 1934, Decided on 25th January 1935, 
from orders of Munsif, First Court, 
Madaripur. 


(a) Practice— Relief — Suit on bond-* De- 
fendant not disputing amount — Decree can- 
not be passed for less amount. 

Where in a suit on a bond the defendant- 
does not dispute the amount due, the Court 
cannot decree the suit for lesser amount. 

[P 559 C 2] 

(b) Decree — Instalment decree — Even 
Small Cause Court should give reasons for 
granting instalments — Condition of debtor 
and other circumstances like date of loan, 
amount, instalment etc., should be consi' 
dered — Interest of creditor also should be 
guarded. 

Even a Small Cause Court in granting instal- 
ments is required under provisions of O.20,R. 11, 
C. P. C., to state its reasons for granting the 
prayer. Simply because instalment is prated for 
and the claim is not contested, that does not 
entitle a debtor to get an instalment decree as a 
matter of course. In making orders for insial- 
mcnts not only the condition of the debtor and 
his ability to pay must bo considered, but also 
all other circumstances must be taken into con- 
sideration, namely, the date when the loan was 
incurred, the amount of the loan, the amount 
of the instalments ordered and the number of 
years in the courbe of which it is to bo satisfied. 
An instalment decree spreading the instalments 
over a largo number of years is a thing oppressive 
to the creditor and the Court should, in passing 
instalment decree be careful to guard aloo the 
interest of the creditor. Too much pity on a 
debtor is not consideration which is to prevail 
over all other claims: 11 C L J 431, Bel. on. 

[P 5G0 C 2] 

Amarendra Nath Bose and Uruhram 
Das Chakravarty-^loY Petitioner. 

Santosh Nath Sen — for Opposite Par- 
ties. 

Bevition Cases Nos. 989, 1018 & 1019. 

Order. — In these cases the plaintiff 
instituted suits for recovery of money 
due on bonds. Defendants did not dis- 
pute the amount of claim. Still the 
Munsif has granted decrees in part. It 
is very difficult to follow how in these 
circumstances when there was no dia-j 
pute as to the amount duo the Munsif 
could have decreed the plaintiff’s suit for 
amounts lesser than those claimed. The 
decrees will have to be modified accord- 
ingly and the plaintiff’s claim decree in 
full. The defendants in these cases, as 
I have stated, admitted the claims butj 
prayed for instalments spreading over a 
very long time as for instance, in Civil 
Revision Case No, 989, which corres- 
ponds to Suit No. 401 the claim was- 
laid at Rs. 40 but the decree given was 
for Rs. 36 and this amount was directed 
to be paid in instalments of Rs. 3 in 
each quarter, that is to say, Rs. 3 in 
Ashar, Rs. 3 in Aswin, Rs. 3 in Pous and 
Rs. 3 in Chait, In making decrees for 
instalment the lower Court should not 
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only look into circumstances and means 
of the defendants but should also look 
into the position of the plaintiff. If an 
instalments of very small amounts 
is granted it may be that the decree- 
holder would have to spend a good por- 
tion thereof for the purpose of with- 
drawing the instalments if deposited in 
Court. Having regard to all the cir- 
cumstances of the cases, I modify also 
the order for instalment. The defen- 
dants are to pay the balance that may 
be found due on the basis "that the 
plaintiff’s claim is to be decreed in full 
in two equal instalments, one to be paid 
by the end of Chait 1341 and the other 
by the end of the month of Aswin 1349. 
In default of the payment of any one 
instalment the whole amount will be- 
come due with interest at 6 per cent per 
annum. There will no order for costs. 
Suit No. 401 is decreed for Rs. 40 with 
costs Rs. 5-8-9 total Rs. 45-8-9. Suit 
No. 3ol is decreed for Rs. 30 with costs 
Bs. 4-8-9 total Rs. 34-8-9 and Suit 
No. 366 is decreed for Rs. 55 with costs 
Rs. 7-8-9 total Rs. 62-8-9. 

Civil Bevision Case No. 1020. 

The only question in this case is the 
question of instalment. The order for 
instalments which I have made in the 
rules just now disposed of will also 
govern this rule, that is to say, in lieu 
of instalments passed by the Court be- 
low the defendants are directed to pay 
the balance of the decretal amount in 
two equal instalments, one to be paid 
by the end of Chait 1341 and the other 
by the end of Aswin 1342. In default 
of payment of the first instalment, the 
whole amount will be recoverable with 
interest at 6 per cent per annum. 

Civil Revision Case No, 1017. 

In this case the plaintiff instituted a 
suit to recover a sum of Rs. 200 from 
the defendant on a bond executed as far 
back as 1925. Small payments were 
made and at the date of the institution 
of the suit on a calculation of the inte- 
rest in terms of the bond a sum of 
Rs 404-4-0 was due to the plaintiff. 
The plaintiff remitted Rs. 204-4-0 and 
sued for Rs. 200, the balance. The de- 
fendant did not contest the claim, but he 
prayed for instalments. In his deposi- 
tion he says thus: “l want kist for 12 
or 14 years in Aswin. I have a jama of 
Es. 10-6-0.” A preposterous prayer was 
made by the defendant when he wanted 


to repay the money borrowed as far 
back as 1925 in respect of which the 
creditor had given up a large amount 
by way of remission in 12 or 14 years. 
The learned Munsif ought to have come 
to the conclusion from the absurdity of 
the claim that the prayer for instal- 
ment was really not bona fide but only 
intended to harass the creditor. But 
however the learned Munsif simply re- 
cords his order in this form: “Decreed 
on admission with costs.” Then the 
decretal amount ^with costs is set out. 
This amounts to the sum of Rs. 230-5-6. 
Then the instalments are given in these 
words: “Rs. 25 in each Aswin, Rs. 15 in 
each Chait 1341 to 1345 B.S., Es. 30-5-6 
in Aswin 1346,” that is to say, on a 
bond executed in the year 1332 on 
which a suit was instituted in the year 
1340, the decree is to be satisfied by in- 
stalments spreading Over upto the year 
1346. Even a Small Cause Court in 
granting instalments is required under 
the provisions of O. 20, R. II to state 
its reasons for granting the prayer 
Simply because instalment is prayed for 
and the claim is not contested that does 
not entitle a debtor to get an instal- 
ment decree as a matter of course. In 
making orders for instalments not only 
the condition of the debtor and his 
ability to pay must be considered but 
also all other circumstances must be 
taken into consideration, namely, the 
date when the loan was incurred, the 
amount of the loan, the amount of the 
instalments ordered and the number of 
years in the course of which it is to be 
satisfied. An instalment decree spread- 
ing the instalments over a large number 
of years is a thing oppressive to the cre- 
ditor and the Court should, in passing 
instalment decrees, be careful to guard 
also the interest of the creditor. Too 
much pity on a debtor is not the consi- 
deration which is to prevail over all 
other claims. Inasmuch as the Small 
Cause Court Judge has given no reasons 
for allowing instalments, I have the 
power to interfere with the decree and 
I do interfere with the same. 

In the observations that I have made 
I am supported by the principles for- 
mulated in the judgment of Mookerji, ,T., 
and Teunon, J., in 11 C. L. J. 431 (l). 
Having considered all the circumstances 

i. Balgobindram Bhakat v. Chhedilal Saha, 

(1910) 11 0 L J 481=6 I 0 552. 
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of the case, I think in the interest of 
justice in substitution of the instal- 
ments ordered by the Court below the 
following order should be passed and I 
pass it accordingly, namely the defen- 
dant must pay the balance pf the dec- 
retal amount to the plaintiff in two 
equal instalments, the first instalment 
to be paid within the month of Sravan 
1342 and the second instalment to be 
paid within the month of Aghrahan 
1342. In default of the first instalment, 
the entire unpaid decretal amount will 
fall due with interest at 6 per cent. In 
the circumstances of the case, I do not 
grant any hearing fee to the petitioner. 
But he will have other costs of this Rule. 

K.s. Order accordingly . 
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(Special Bench) 

Derbyshire, C. J., Mukerjee 
and Costello, JJ. 

Emperor 

V. 

Bhaivani Prosad Bhattacharjee and 
others — Accused. 

Death Ref. No. 23 and Appeals Nos. 
747 to 749 of 1934, Decided on 3rd De- 
cember 1934. 

(a) Bengal Criminal Law Amendment Act 
(as amended up to 1934), S. 6 — Penal Code 
{I860), S. 307-~Attempt by one of conspira- 
tors to fire with revolver at Governor with 
intent to murder — Sentence of death held 
proper. 

Where one of the conspirators in a conspiracy 
formed to murder the Governor attempted to 
fire at the Governor with a loaded revolver with 
intent to murder him and somebody by the side 
of the Governor was injured: 

Held’, that the case came within S. 307, I. P. 
0., and the Bengal Criminal Law Amendment Act 
as amended and that sentence of death on such 
person was proper. [P 568 0 1] 

(b) Bengal Criminal Law Amendment Act 
(as amended in 1934), S. 6 — Penal Code 
(I860), Ss. 307, 109 and 115 — Conspirator 
aiding others who attempted murder of 
Governor, but himself not actually taking 
part in such attempt — He cannot be sen- 
tenced to death under S. 6. 

Where a member of a conspiracy formed to 
murder the Governor only aids others who 
actually attempt the murder, but himself does 
not take part in it, he cannot be sentenced to 
death under S. 6 of Bengal Criminal Law Am- 
endment Act. The maximum sentence that can 
be awarded for this offence is only 14 years im- 
prisonment under S. 307 read with S. 116. 

[P 569 0 1] 

(c) Bengal Criminal Amendment Act — In- 
terpretation. 

The Bengal Criminal Law Amendment Act 
being a penal enactment, has to be strictly con- 
strued. [P 569 C 1] 


(d) Criminal Trial— Person should not be 
convicted of offence with which he has not 
been charged or tried — Nor will High Court 
do this in exercise of its appellate powers. 

A person should not be convicted of an offence 
with which he has not been charged at his 
trial, on which he had never stood his trial and 
on which he had had no opportunity of making 
his defence, and the High Court will not use 
any power that it may have as an appellate 
Court to substitute such a charge and convict 
accused of that offence. [P 570 C 2] 

(e) Criminal Trial—Confession— Retracted 
— Court can look at it though it cannot be 
given same credance as to unretracted one. 

A Court is entitled to read and look at a re- 
tracted confession. But the Court should not 
give same credance to it that it would have given 
if it had not been retracted, [P 666 C 2] 

A. K. Boy and Probodh Gopal Mukh^ 
erjee — for tho Crown. 

Sudhansu Sekhar Mukherjee, Surajit 
Chandra Lahiri^ Suresh Chandra Taluk-- 
dar, Ajit Kumar Dutt and Farhat AH — 
for Accused. 

Derbyshire, C. J.^In this case which 
has been known as the Lebong outrage 
my brother Judges and myself are of 
one mind and they have asked me to 
deliver the judgment of the Court. On 
May 8th of this year Sir John Anderson 
— the Governor of this province, visited 
the races at the Lebong race course at 
Darjeeling and at about half past three 
in the afternoon, after the races had 
finished and the horses were coming in, 
a man stepped up in front of His Excel- 
lency’s box with a pistol in his hand, 
steadied his arm and shot from a dis- 
tance of about 10 feet at Sir John An- 
derson. Almost at the same time, — per- 
haps a second or two later — another 
man standing somewhat to the side of His 
Excellency’s box also raised a pistol and 
also fired a shot at Sir John Anderson 
from a distance of about six feet. It 
was a miracle that Sir John Anderson 
was not killed; one can only say it was 
an act of Providence. Unfortunately a 
by-stander, one Miss Beulah Thornton, 
was injured in the ankle from a bullet 
which had been fired by one or other of 
those pistols. The Police immediately 
opened fire on the assailants and at the 
same time two gentlemen — Mr. Tandy 
Green in one case and the Raja of 
Barwari in the other — very gallantly 
threw themselves on the assailants and 
prevented further damage being done. 
The assailants were both wounded by 
the Police fire. 


1935 C/71 & 72 



662 Calcutta Emperor v. Bhawani Prosad (SB) (Derbyshire, 0. J.) 1935 


They were overpowered and they were 
taken to the hospital and later on the 
next day, or the day after, they made 
confessions which were recorded, and 
from those confessions it appears that 
this attempt on the life of the Governor 
was the result of a conspiracy to murder 
him which had been hatched some time 
previously and in which a number of 
people were concerned. Some of those 
people were arrested, two of them within 
a day or two and the rest some time 
later in June and July. A great deal of 
evidence had to be collected and even- 
tually in August and in September seven 
persons were charged before a Special 
Tribunal appointed to deal with this 
case. They were charged with various 
offences — conspiracy to murder and 
conspiracy to possess arms, and two of 
them with possessing arms with intent 
to murder — I think that is the phrase 
used in the particular Act under which 
these two persons were charged. The 
persons concerned were those who are 
appealing in this case together with an- 
other who has not appealed. The per- 
sons charged were Bhawani Prosad 
Bhattacharji, Eabindra Nath Banerjee 
alias Samarjit Banerji, Monoranjan 
Banerji alias Naresh Choudhury, Ujjala 
alias Amiya Mozumdar alias Malaya alias 
Malina Devi alias Lila, Madhusudan 
Banerji alias Amiya Banerji alias Sunil 
Sen, Sukumar Ghose alias Lantu and 
Sushil Kumar Chakravarfei alias Ajit 
Kumar Dhar. They were tried before 
the Special Tribunal the proceedings 
lasting over some weeks and eventually 
the first two that I have mentioned, 
Bhawani and Eabindra, were found 
guilty of an attempt to murder and were 
under the law to which I shall advert 
presently sentenced to death. Mono- 
ranjan Banerji was found guilty of con- 
spiracy to murder and conspiracy to 
possess arms, and he was, under the 
charge of conspiracy to murder, sentenced 
to death. Ujjala a girl of nineteen, was 
found guilty of conspiracy to murder 
and conspiracy to possess arms and she 
was sentenced to transportation for life. 
Madhusudan Banerji was found guilty 
of conspiracy to murder and conspiracy 
to possess arms and he was sentenced to 
fourteen years’ rigorous imprisonment. 
Sukumar Ghose was found guilty of the 
like offence and was given a like sen- 
tence. Sushil Kumar Chakravarti was 


found guilty of conspiracy to murder and 
was sentenced to twelve years’ rigoroua 
imprisonment. 

The first six have appealed in this 
case; Sushil has not appealed. Bhawani, 
Eabindra and Monoranjan have appealed 
against sentence only and not against 
conviction. They have been represented 
here by Mr. Mukherjee, Mr. Lahiri and 
Mr. Talukdar. The others who are ap- 
pealing — Ujjala, Madhusudan and Suku- 
mar alias Lantu — were not represented 
by counsel, but we thought it was essen- 
tial that they should have their cases^ 
presented to us with fullness and with 
forensic knowledge, and we asked Mr. 
Mukherjee and Mr. Lahiri if they would- 
be good enough to undertake their de- 
fence, and they, acting in accordance 
with the highest traditions of the Bar, 
agreed to give their services, and did 
give their services, in this appeal on be- 
half of Ujjala, Madhusudan and Suku- 
mar without any fee or reward. This 
Court is very much indebted to them 
for what they have done. I ought to 
point out that at the trial before the- 
Commissioners each of these accused 
was represented by a Pleader and the 
funds to provide fees to the Pleaders^ 
were paid by the Crown. 

Now, as regards this case we of course 
have to come to the conclusion before 
doing anything that the conviction in 
this case and sentences in this case are- 
right and proper. If we come to the 
conclusion that they are, it is our duty 
to confirm them. If we come to the 
conclusion that some of them are not, ifc 
is our duty to deal with them in such a 
way as we think proper and in accor- 
dance with law. I said at the outset 
that this shooting was not a mere 
spontaneous affair. A great deal of evi- 
dence was given and that evidence was 
reviewed in detail by the Commissioners 
who have given their judgment, and it 
is not necessary that this Court should 
deal with all that evidence in detail to 
the same extent as the Commissioners 
did. I said there was a conspiracy be- 
hind this attempt to murder, and the 
conspiracy, it appears, as far as the evi- 
dence shows, is this: 

In 1932 a citizen of Dacca, Suresh 
Mozumdar had a daughter Ujjala who 
was then aged 17; he had a son who was 
generally known as Gopal who was twa 
years younger. Suresh lived in Dacca* 
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His first wife — the mother of these two 
children— was dead, and he married a 
second wife who was two years older 
than Ujjala. He spent a good deal of 
his time in Calcutta where he had a 
rick-shaw business. Apparently he had 
some other property in another part of 
this province and he spent some of his 
time there. The result was that he was 
not a great deal at Dacca and was not 
able to supervise apd keep an eye upon 
those two children Ujjala and Gopal, as 
he otherwise would have done, and as 
he no doubt realizes now, would have 
been much better. The two children 
were reading for the Matriculation Exa- 
mination, In 1932 Suresh looked for a 
tutor to help Ujjala with her studies 
and one Sukumar Ghose alias Lantu 
offered himself. Suresh however declined 
his services on the ground that he did 
not know enough Sanskrit. Lantu there- 
upon introduced another man Madhu- 
sudan Banerji (he did not introduce 
him by the name of Madhu Sudan but 
introduced him under the name of 
Amiya Banerji) and Suresh engaged him 
as tutor for his daughter. Madhu Sudan 
Banerji had a brother whose name was 
Monoranjan Banerji ; he was introduced 
into Suresh’s household not under his 
proper name but under the name of 
Naresh. Madhu Sudan seems to have 
tutored Ujjala for some time — about six 
months, and then Suresh dispensed with 
his services on the ground that his at- 
tendance was irregular ; but unfortu- 
nately for Suresh and his fafnily, Madhu 
Sudan Banerji continued to visit the 
house together with his brother Mono- 
ranjan and Lantu from time to time. 

According to Suresh, at some later 
period, probably in 1933 — he is not clear 
about it — he found his daughter Ujjala 
reading two books which he considered 
to be undesirable — books of revolutionary 
character. He asked her where she had 
got them from and she said she had got 
them from her tutor Madhu Sudan. He 
took the books from her, said it was 
wrong, advised her to mend her ways 
and forbade Madhu Sudan to come to 
his house again. He spent a part of his 
time in Calcutta with the result that 
when he was away the same three young 
men— Madhu Sudan, Monoranjan and 
Lantu — continued to visit Suresh's house. 
There is no doubt whatever from con- 
fessions that have been made (Lantu 


did not confess, but Monoranjan and 
Madhu Sudan confessed) — there is no 
doubt whatever, from those confessions 
and from the evidence of other people, 
which I shall refer to presently, that 
all these three young men were members 
of a revolutionary party whose object it 
was to murder members of the Govern- 
ment. Sometime in March — it may be in 
February-^of this year those two child- 
ren Ujjala and Gopal sat for the Matri- 
culation Examination and they both 
passed. After the examinaifcion. when they 
were not occupied with their studies, 
then one notices that the conspiracy 
begins. Some time at the end of March 
or the beginning of April, Lantu got 
into touch with a youth called Prith- 
wish. It was suggested to Prithwish by 
Lantu that as he was a member of the 
party he should be prepared to do what 
is called an “action” — to shoot some 
body. It was suggested that he should 
go to Shillong to do it and Prithwish 
says that following the discipline of the 
party he agreed to do it; but Prithwish, 
fortunately for himself, decided that he 
would not do it, and he betook himself 
off to another part of the province to 
one of his relatives. So Lantu did not 
get his services. A little later than that, 
in the beginning of April, we find that 
Lantu, Madhu Sudan and Monoranjan 
were going very frequently to the house 
of Suresh and talking to the daughter. 
According to Gopal they would go on 
to the roof with the daughter and they 
discussed matters there in private. 
Gopal who was called as a witness said 
that he was enlisted into the revolu- 
tionary party although he was only a 
boy of 16 or 17. He does not appear, 
however,to have been asked at that time 
in the beginning of April to take any 
part in any plot that was being hatched. 

A little later in April things began 
to get a little warmer in point of view 
of the conspirators and one finds that 
the girl had it suggested to her that 
she should do some work for the party 
and the suggestion seems to have come 
from Monoranjan Banerji. She agreed 
that she would, with the result that 
she and Monoranjan Banerji at a later 
period towards the end of April or 
beginning of May — I think it was on 3rd 
May— went down to Calcutta. Before 
doing that they had to hoodwink the 
father Suresh, and the way in which 
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y did it shows considerable cunning, 
esh bad a business in Calcutta, but 
jhat time he was at Dacca, and it 
i desired to get him out of the way 
;hat Ujjala could go out without his 
3rference. One finds that a man 
ited Suresh's business premises in 
liulla Lane in Calcutta and asked 
3lu, who was Suresh's brother-in-law 
[ apparently his business manager, 
luresh was there. Bhelu said he was 
, and this person told Bhelu that 
esh was wanted by a member of the 
icial Branch of the Police force. In 
er to get Suresh down to Calcutta it 
i suggested by Monoranjan who sad- 
ly came on the scene that a telegram 
uld be sent saying that his son Gopal 
0 happened to be in Calcutta at the 
[6 was ill. Bhelu thought that that 
3 probably the best way of doing it, 

L Bhelu gave a rupee to Monoranjan 

0 went off and sent a telegram to 
esh saying that Gopal was ill. A 
5gram was sent in reply asking how 
pal was and the next day or the day 
3r Suresh came down to Calcutta. 

asked what the matter was ; he 
nd Gopal quite well and they said 
t the telegram was sent because he 

1 wanted by some one of the Special 
Lnch of the Police force. The man 

0 purported to have come from the 
5cial Branch of the Police force never 
ned up again. Suresh waited there 

some days ; he did not go to the 
>cial Branch. Eventually he came 
bhe conclusion that the matter was a 
.X. But while he was there some- 
□g else happened. 

?he two children discovered that they 

1 got through the Matriculation Exa- 
aation, and then the girl Ujjala sug- 
ted to her brother that they should 
on a visit to a relative named Nani- 
a. A telegram was sent to the father 
Calcutta asking for his permission 
bt they might go. He was not in a 
lition to make any further enquiry 
i he agreed that they might go. They 

go, but they did not go to JN^nibala's 
ise. Ujjala and Monoranjan went 
ether to Calcutta and the boy Gopal 
s taken by Madhusudan to Madhu- 
lan’s own home which is a place 
led Hashail, a considerable distance 
ay. May 3rd is the date when Mono- 
ijan took Ujjala down to Calcutta, 
brought her to Calcutta to do some 
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work for the party and on the way, 
according to her statement, she was told 
that the business was the shooting of 
His Excellency the Governor of Bengal. 
She was one day in Calcutta, and then 
she was picked up in a taxi by Mono- 
ranjan from the lodging where she was 
staying, and taken to the Sealdah Eail- 
way Station. When she got on the 
taxi she noticed that there were two 
suit cases there and Monoranjan told 
her that they were taking “things” 
which means arms and ammunition with 
which the attempt on the life of the 
Governor was to be made. The girl 
realized that it was a very dangerous 
piece of work because she pointed out 
that if they were found with arms on 
them they would be under the law that 
had been passed very recently at that 
time liable to the death penalty. Mono- 
ranjan replied that the train would be 
searched before they got to Darjeeling 
and if the luggage were hers and if she 
was travelling with him there would be 
less suspicion. He was not taking the 
responsibility of carrying the arms and 
ammunition on himself ; he was taking 
Ujjala with him to be used as a shield 
against any Police suspicion. Ho said 
that if there was any trouble they 
would say that they were not the owners 
of the suit cases. She agreed and they 
went to Darjeeling and they put up 
at an hotel which is known as the 
Snow View Hotel. At the railway sta- 
tion at Darjeeling they met an uncle or 
a relative of Ujjala’s who seemed a lit- 
tle suspicious to find Ujjala travelling 
with this man. The suspicion of the 
relative was somewhat allayed and the 
two, Ujjala and Monoranjan, appear to 
have gone — there is no doubt that they 
did go to the Snow View Hotel and 
there they occupied one room together. 

There appears to be no doubt about it 
that Ujjala was Monoranjan’s mistress. 
Monoranjan not only seems to have in- 
culcated criminal tendencies into Ujjala, 
but ho seems to have debauched Ujjala 
as well, and made her his mistress. He 
seems to have taken her there partly 
for his amorous purposes, but mainly as 
a shield and a blind for the work that 
he proposed to do. When they got to 
the hotel they were visited in this room 
by two young men who were afterwards 
identified as Bhawani and Kabindra, 
and there was a discussion between 
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them. There is no doubt about the fact 
that the girl knew why those two boys 
Bhawani and Rabindra had come there 
and she seems to have taken herself off 
for the time being to the room of her 
relative who was staying at the same 
hotel. We are told by the confession of 
Rabindra that while those two young 
men were there in that room Monoran- 
jan handed over an automatic pistol and 
a revolver and ammunition to Bhawani 
and Bhawani took them back to the 
hotel where he was staying, the Sana- 
torium, and kept them there. One notes 
that it was the purpose of Monoranjan 
to take TJjjala with him as a blind so 
that he might carry the weapons. When 
they got to the hotel he got rid of the 
weapons. He seems to have known and 
appreciated more than the others the 
danger of having ^uch weapons with 
him. 

The next day Monoranjan and the 
girl Ujjala visited these two young men 
and during the course of the visit the 
two young men went out of the room 
(this is according to Monoranjan's con- 
fession) and the girl and Monoranjan 
between them cleaned the arms. The 
next day they went there and they had 
a discussion with the two young men. 
It was suggested that that afternoon 
would be a suitable time to make an at- 
tempt on the life of the Governor as he 
would be going to a “ flower show ” and 
the two young men were asked to go 
there. They asked how they would re- 
cognize the Governor, and Monoranjan 
replied that the Governor rode on a big 
horse, that he himself would go to the 
“flower show’* and point out the Gover- 
nor to them. Bhawani and Eabin- 
dra went to the “ flower show they 
went there before the time of opening 
and were told that tickets were not be- 
ing issued then. They then wandered 
in a park nearby where they found 
Ujjala and Monoranjan sitting some 
distance from them. Monoranjan and 
Ujjala shortly after left the place with- 
out giving them any signal or sign of 
recognition. Seeing that they could not 
get in Bhawani and Monoranjan went 
home. The other two went to the “flower 
show “ and had a good view of the Go- 
vernor but the people who had the pis- 
tols and who were intended to do the 
mischief were not there; so that noth- 
ing happened on that day. 
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That afternoon the two young me 
were upbraided by Monoranjan an 
Ujjala for their lack of courage or lac 
of initiative, and they were told not t 
make any mistake on the day following 
On the morning following Monoranja 
and Ujjala visited the room of Rabir 
dra and Bhawani at the Sanatorium an 
they seem to have taken every precar 
tion that they could. The pistols wer 
cleaned and the ammunition which wa 
to be used was warmed up. It wa 
^warmed up over a fire made by burnin 
papers. According to the first confes 
sion of Monoranjan the paper was burr 
by the girl and then the ammunitio 
was warmed in that way. It is a sign: 
Scant fact in corroboration of that cor 
fession that afterwards some paper as 
was found in that room screwed up in 
piece of paper under the carpet. The 
being done Monoranjan and the gi 
went back to the Snow View Hotel ar 
then in the afternoon they all took the 
way to the race course. Bhawani ar 
Rabindra first took two tickets for tt 
Totalizator, but finding that they woul 
not be admitted into the enclosure wit 
those tickets they went back and bougl 
two 4 rupees tickets. Then Monorai 
jan and the girl came along. Bhawai 
and Rabindra took up a position in tl 
general »tand close to the Governor 
stand and according to Rabindra, Mom 
ranjan pointed out the Governor 1 
Bhawani and Rabindra and then he ar 
Ujjala went away and left Bhawani ar 
Rabindra to do the work. As I ha^ 
said at 3-30 the shots were fired. 

About the guilt of Bhawani there ca 
be no doubt. He was recognized I 
several witnesses as being one of tl 
men who fired. He was the man who 
the police shot ; he was the man wl 
was taken to the hospital and who mac 
a confession, and in the confession 1 
said that he had done the deed. Aboi 
his guilt there can be no doubt wha 
ever. He was guilty of an attempt 
murder Sir John Anderson, an attem] 
which is an offence under S. 307, Pen 
Code. About Rabindra equally the 
can be no doubt. He too was the ms 
recognized by the by-standers who ha^ 
given evidence. He was a man w] 
made a confession. The difference be 
ween him and Bhawani is that he e 
pressed some contrition, but about h 
offence in law, there can be no doub 
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He was guilty of an attempt under Sec- 
tion 307, Penal Code, to murder the 
Governor. 

Now we come to Monoranjan. Monoran- 
jan’s part is probably the biggest played 
by any one of these conspirators. Mono- 
ranjan appears to have been a member of 
a revolutionary society; for some time he 
was a frequenter at the house of Suresh 
Mozumdar in Dacca; he was one of the 
people who was seen by several wit- 
nesses to go up to the roof of the hous^ 
of Ujjala from time to time and engage 
in secret conversations with her; he 
was seen by several witnesses going 
down to Calcutta with Ujjala on 3rd 
May, and he was seen by his own 
brother about that time in Calcutta. 
He was recognized by a relative of 
Ujjala’s as being the man who was with 
Ujjala when she came to the Snow 
View Hotel ; he was recognized by 
the waiter of the Sanatorium Hotel as 
being the man who along with Ujjala 
had come and had tea two days before 
the attempt on the life of Sir John 
Anderson with Rabindra and Bhawani 
at the Sanatorium Hotel. The bill has 
been produced in which four teas were 
charged against those two young men on 
that day. He was recognized as being 
with Ujjala in the train going down to 
Calcutta two days after thd outrage. 
He was recognized by one Police Inspec- 
tor who said that he had given a false 
name; he was recognized by another 
Police Inspector who said that he had 
given a false name. About Monoran- 
jan*s part in this affair and his compli- 
city in the conspiracy there can be no 
doubt. There is his own confession 
which he afterwards retracted in part; 
there is the confession of Bhawani and 
of Rabindra and there is the corrobora- 
tion of the whole evidence by those 
witnesses who saw him in association 
with Bhawani and Rabindra at Darjeel- 
ing, who saw him with Ujjala coming 
back from Darjeeling and who heard 
him give a false name. There can be 
no doubt about Monoranjan's guilt. We 
think he was properly convicted of 
conspiracy to murder the Governor of 
Bengal and we think he was properly 
convicted of conspiracy to possess arms 
contrary to certain sections of the Arms 
Act. 

Then there is the case of Ujjala. The 


position is quite clear from Ujjala’s own 
confession which she has afterwards re- 
tracted. We are entitled to road and 
look at it although it is retracted but 
we may not give the same credence to it 
that we should have done if it had not 
been retracted. She says that she was 
a party to this conspiracy; she also 
gives an account of it which is almost 
identical with that given by Mono- 
ranjan. She was recognized going down 
to Calcutta with Monoranjan on 3rd 
May, recognized going to Darjeeling 
at the time with Monoranjan, and 
recognized in the hotel and at the 
Sanatorium with Manoranjan when they 
went there to have tea with Bhawani 
and Rabindra. We have no doubt that 
she was in the conspiracy and that she 
has been properly convicted of con- 
spiracy to murder and to possess arms 
under certain sections of the Arms Act. 

Then comes the case of Madhusudan 
Banerji. Madhusudan Banerji was not 
at Darjeeling at the time of the outrage. 
He was somewhere else. But one has 
to look at it to see why he was some- 
where else, and it is quite clear, accord- 
ing to GopaFs evidence, that Madhu 
Sudan took Gopal away to his own house 
on 3rd May and kept him there until 
about 15th May when the outrage was 
over. He kept him there to give an 
appearance of truth to the tale that 
Ujjala and Gopal had gone to visit a 
relative. Gopal was to be kept out of 
the way in order that no complication 
might arise so that Suresh should not get 
alarmed, and get to know what was hap- 
pening, and then search for Ujjala and 
spoil the conspiracy. The witnesses who 
speak to that are several and one has to 
regard not only their evidence but one 
has to look to the doings of Madhu- 
sudan after the outrage. On the 15th 
he came down to Calcutta and went to 
lodge in a quarter that was mainly in- 
habited by Mahomedans and when he 
was arrested it is significant that he was 
not wearing the sacred thread although 
he was a Brahmin. Why was he taking 
those steps to secrete himself? Why was 
he taking those steps to make it appear 
that he was not a Brahmin and what 
was it that he was afraid of? We, like 
the Tribunal below, have to use our 
judgment and we have come to the con- 
clusion, like the Tribunal, that Madhu 
Sudan did play a part in the conspiracy, 
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and his parfc was, once matters were set Tribunal, there is no doubt that he was 


in movement, to take away Gopal so that 
Suresh might not come along and spoil 
the conspiracy, and so that Monoranjan 
•might use Ujjala as a shield and pro- 
tection against police suspicion in taking 
arms and ammunition to Darjeeling. 
Madhusudan was not present in Darjee- 
ling to take a part in the conspiracy but 
he was taking a part in the conspiracy 
somewhere else. We have no doubt, 
nor had the Tribunal, of Madhusudan's 
guilt in this conspiracy to murder. We 
do not think however that he can on 
the evidence be convicted of that part 
of the charge which alleges that he con- 
spired to possess arms. 

Then there is the case of Sukumar 
Ghose whom we have referred to as 
Lantu. Sukumar Ghose is a very cun- 
ning man who seems to have kept him- 
self in the background. We have got 
the evidence of Monoranjan in his con- 
fession that Lantu had suggested the 
buying of arms at some previous time. 
We have got the evidence of Prithwish 
that Lantu had suggested that he 
should play a part in the conspiracy. 
We have got the evidence that he was 
seen round about Suresh's house at the 
time in March, April and May when 
this conspiracy seems to have been first 
hatched. We have evidence that Lantu 
was seen visiting Madhusudan who was 
in hiding at a Mahomedan quarter in 
Calcutta; we have got evidence that he 
visited him on many occasions. We 
have also got the evidence of the girl 
Ujjala herself that after she and Mono- 
ranjan had come back to Calcutta on 
15th May after the failure of the at- 
tempt, she and Monoranjan met Lantu 
at a place in Calcutta and they discussed 
this outrage and Lantu said that he was 
sorry that the job was not successful. 
Lantu, as I have said, is a very cunning 
man who managed to keep himself in 
the background and to thrust Mono- 
ranjan forward to do the work. Mono- 
ranjan in his turn thrust Bhawani and 
Eabindra forward to do it. There is 
evidence in the confessions that have 
been made and also there is evidence of 
other persons as to Lantu’s behaviour 
before the outrage, after the outrage and 
at the time of the outrage. We are of 
opinion that the evidence in the con- 
fessions is substantially corroborated so 
that in our mind, as in the mind of the 


guilty of taking a part in the conspiracy 
to murder Sir John Anderson. We do 
not find that he was actually engaged, 
as far as the evidence shows, in the con- 
spiracy to possess arms, therefore we 
are not able to agree with that part of 
the Tribunal’s finding. 

I think I ought to mention the part 
that was played by Sushil who has not 
appealed. Sushil was a boy not of the 
same standing as the others in this case. 
He was a boy who at one time was work- 
less and was unemployed, and used to 
sell soap. He was enlisted into the 
revolutionary party. Sometime in the 
end of April or beginning of May while 
he was living in his native village he 
was asked by Monoranjan Banerji to 
come to Calcutta for a job of work. When 
he got there Monoranjan told him that 
he had a job for him, and the job was 
to shoot the Governor of Bengal. Sushil 
was sent up to Darjeeling and told to 
make himself familiar with the place. 
He went and did make himself familiar 
with the place. He was there at Dar- 
jeeling until 6th or 7th May when Mono- 
ranjan arrived. By that time it appears 
that Monorajan was satisfied that he 
had got two men Bhawani and Babindra 
to do the deed and there was no need to 
have a third man Sushil, so he sent 
Sushil back to Calcutta. Sushil has 
been convicted, and we think properly 
convicted, of conspiracy to murder and 
has been sentenced to 12 years’ rigorous 
imprisonment against which he has not 
appealed. We have no further concern 
with Sushil except to say this: that it 
shows the pains the conspirators took 
to have somebody in Darjeeling (where 
as they said the police supervision was 
rather slack) to do the deed. When 
they found they had Bhawani and 
Eabindra there, Monoranjan sent Sushil 
back. Sushil has not appealed and so 
he goes out of the case. 

That being the position what are the 
sentences which should be imposed in 
this case? The charges are at p. 157 of 
the paper-book. All the seven accused 
persons were charged with conspiracy to 
murder the Governor and conspiracy to 
possess or have under their control arms 
and ammunition in contravention of the 
provision of S. 14, Arms Act, and thereby 
to commit an offence punishable under 
S. 120-B read with S. 302, 1. P. 0., and 
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Ss. 19 (f) and 19-A, Arms Act. Then He was equally guilty with Bhawani in 


there is a charge against Bhawani that 
on 8th May being armed with a loaded 
revolver he did an act, to wit, at- 
tempted to fire with such revolver at 
the Governor with intent to murder. 
We find that Bhawani has been proved 
guilty of that charge-attempt to murder. 
An attempt to murder is punishable 
under S. 307, I. P. C., which is as fol- 
lows : 

Whoever does any act with such intention or 
knowledge, and under such circumstances that, 
if he by that act caused death, he would be 
guilty of murder, shall be punished with im- 
prisonment of either description for a term 
which may extend to ten years, and shall also 
be liable to fine; and, if hurt is caused to any 
person by such act, the offender shall be liable 
either to transportation for life, or to such 
punishment as is hereinbefore mentioned. 

I want to point out here that in this 
attempt to murder the Governor, some- 
body was hurt, and that has some bear- 
ing on the sentence. Under S. 307 this 
attempt to murder might be punished in 
this case with transportation for life; 
but the legislature sometime ago as a 
result of attempts to murder passed a 
series of Acts — the Bengal Criminal Law 
Amendment Acts. The first Act — the 
main Act is Act 9 of 1925 which has been 
modified from time to time. It has now 
been modified by the subsequent Acts of 
1932 and 1934. S. 6, Bengal Criminal 
Law Amendment Act of 1925, as now 
amended, reads as follows: 

The Commissioners may pass upon any person 
convicted by them any sentence authorized by 
law for the punishment of the offence of which 
such person is convicted: Provided that where 
the Commissioners convict any person of any 
offence punishable under para. 1, S. 307, I. P. 0., 
committed after the commencement of the Ben- 
gal Criminal Law Second Amendment Act, 1932, 
they may pass on such person a sentence of 
death or of transportation for life. 

As I have said, Bhawani’s offence of 
attempted murder clearly comes within 
S. 307, I. P. C., and by the Bengal Cri- 
minal Law Amendment Act of 1925 as 
amended by the subsequent enactments 
the Commissioners may pass on him the 
sentence of death. They have passed 
on him the sentence of death subject to 
confirmation by this Court. We can 
only say that no more serious offence 
than Bhawani committed, could be 
committed under this section and we 
confirm the sentence that has been passed 
by the Commissioners on Bhawani, the 
sentence of death. Exactly the same 
conditions apply to the case of Eabindra. 


this attempt on the life of the Governor- 
It is quite true there is a difference in 
his case. The difference is something 
that happened after the incident. Bha- 
wani said that he was sorry that the 
Governor was living unhurt, and Rabin- 
dra said that he was sorry that he made 
an attack on the life of the Governor 
and we believe he was sincere in his 
contrition. In our view, sitting here as 
a Court of justice administering the law 
that makes no difference in his offence. 
It was a very serious one. The Com- 
missioners were justified in passing the 
sentence of death on him, and we con- 
firm the sentence. It may be, as the 
Commissioners remark, that the contri- 
tion of this prisoner is something which 
those who exercise the prerogative of 
mercy will take into account. 

Now we come to the case of Mono- 
ranjan Banerji. Monoranjan is the man 
who was the main spring of the working 
out of this outrage. He was the man 
who had ingratiated himself into the 
household of Suresh Majumdar. While 
Suresh was away, he had seduced and 
debauched his daughter, he used her for 
carnal purposes and he proceeded to use 
her as a screen for his criminal pur- 
poses. We can think of no conduct in 
this case more heinous than that of 
Monoranjan. The Commissioners have 
sentenced Monoranjan to death and their 
power to do so has been challenged in 
this Court. It is said that Monoranjan 
was not one of the men who attempted 
the life of the Governor; at the most he 
was only a conspirator and an aider or 
abettor and is only liable to be punished 
as an abettor and the maximum punish- 
ment of all abettors is not either death 
or transportation for life, but 14 years* 
rigorous imprisonment. We have given 
that argument a very careful considera- 
tion. The position at first sight is com- 
plicated by the fact that this offence, 
the offence particularly against Mono- 
ranjan is one which is compounded by 
reading Ss. 307 and 109, I. P. C., and 
then as the Commissioners have done, 
reading those two sections together 
with 8. 6 of the amended Bengal Crimi- 
nal Amendment Act of 1925. It is just 
as well to consider what the provisions 
in those sections are. S. 307, I. P, 0., 
as I have just read makes a person who 
actually attempts to murder where hurt 
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is caused to any person liable to trans- 
portation for life. S. 109, I. P. 0., makes 
a person who abets an office if the act 
abetted is committed in consequence of 
the abetment liable, to be punished with 
the punishment provided for that offence. 
But the section which confers very rigo- 
rous powers upon the Tribunal is S 6, 
Bengal Criminal Law Amendment Act of 
1925 as amended and that section reads 
as follows: 

Provided that where the ConiiTiissioners con- 
vict any person of any offence punishable under 
para. 1, S. 307, I. P. C., committed after the 
commencement of the Bengal Criminal Law 
Second Amendment Act, 1932, they may pass on 
such person a sentence of death or of transporta- 
tion for life. 

Now, as we have held, the Commis- 
sioners were quite right in passing the 
sentence of death upon Bhaw’ani and 
Eabindra. They were the doers of the 
act which was an attempt to murder. 
But they purported to pass the sentence 
of death on Monoranjan under the same 
S. 6, and that cannot be done. If S. 6 
had read : 

Provided that where the Commissioners con- 
vict any person of any offence punishable under 
the first paragraph of S. 307, I. P. C., and S. 109, 

1. P. 0., 

if these words had been added, we think 
the Commissioners would have been 
able to pass the sentence of death; but 
the Bengal Criminal Law Amendment 
Act 1925, S. G does not say that. It is 
a penal enactment and as a penal enact- 
ment it has to be construed strictly. 
It is not open either to the Commis- 
sioners or to this Court to read S. 6 as if 
it says : 

Provided that where the Commissioners con- 
vict any person of any ofience punishable under 
the para. 1, S. 307, I. P. C., and S. 109, I. P. C. 

It is not permissible to do that. That 
would be making the abettor in this 
case liable to the same punishment as 
would be passed on the persons abetted. 
It may be an oversight on the part of 
those who drafted the Bengal Criminal 
Law Amendment Act. Neither this 
Court nor any other Court has power to 
pass a sentence of death under the Ben- 
gal Criminal Law Amendment Act, 1925, 
on the facts found against Monoranjan. 
As far as we can see the maximum sen- 
tence that can be passed against Mono- 
ranjan with regard to that part of the 
charge which relates to conspiracy for 
an attempt to murder is one of 14 years* 
imprisonment. That is the power given 
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by S. 307, I. P. C., read with S, 115, 
I. P. C. S. 115, I. P. C., reads as follows: 

Whoever abets the commission ol an offence 
punishable with death or transportation for life, 
shall, if that ofience be not committed in conse- 
quence of the abetment, and no express provi- 
sion is made by this Code for the punishment of 
such abetment be punished with imprisonment 
of either description for a term which may ex- 
tend to seven years and shall also be liable to 
fine. 

Then follows the important part : 

And if any act for which the abettor is liable 
in consequence of the abetment and w’bich cau- 
ses hurt to any person is done, the abettor shall 
be liable to imprisonment of either description 
for a term which may extend to 14 years and 
shall also be liable to fine. 

So that on this part of the charge 
whore the Commissioners, and we too,, 
have found Monoranjan Banerji guiltyj 
of conspiracy to murder, the maximum| 
sentence is one of 14 years’ rigorous im- 
prisonment. We are of opinion that 
the sentence of death cannot stand. That 
does not complete the charge against 
Monoranjan. The Commissioners have 
also found him guilty of conspiracy to 
obtain and to have possession of arms 
contrary to Ss. 19 (f) and 19-A, Arms 
Act. 1 think we have to deal with this 
in detail. The Indian Arms Act, 1878, 
fe. 14 provides : 

Ko peison shall have in his i^ossession or 
under his control any cannon or fiieaims or 
any ammunition or military stores except under 
a license and in the manner and to the extent 
premitted thereby. 

Section 19, Cl. (f) provides : 

V;hoever has in his possession or under his 
control any arms, ammunition or miln.iry sioies 
in contravention of the provisions ci S. 14 or 
S. 15 shall be punished with imprisounient for a 
term which may extend to three years or with 
fine or with both. 

That is the Indian Arras Act as it was 
passed in 1878. As we have said we 
have come to the conclusion that the 
Commissioners have properly found 
Monoranjan guilty of conspiracy with 
regard to the contravention of S. 14, 
Arms Act. “Conspiracy” is dealt with 
in the Indian Penal Code in S, 120.B 
which provides : 

Whoever is a party to a criminal conspiracy to 
commit an offence punishable with death, trans- 
portation or rigorous imprisonment for a term of 
two years or upwards, shall where no express 
provision is made in this Code for the punish- 
ment of such a conspiracy be punished in the 
same manner as if he had abetted such offence. 

Now comes the Bengal Criminal Law 
(Arms and Explosives) Act, 1932, (Ben- 
gal Act 21 of 1932) which adds an of- 
fence to the Indian Arms Act, 1878. 
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S. 3, Bengal Criminal Law (Arms and 
Explosives) Act 1932 says : 

After S. 19, Arms Act, 1878, the following sec- 
tion shall be inserted, namely 19-A. Notwith- 
standing anything contained in S. 19, whoever 
commits an offence under Cl. (c) or 01. (e) or 
01. (f) of S. 19 shall, if the offence is committed 
in respect of a pistol, revolver, rifle or shot gun, 
be punished with transportation for life or any 
shorter term or with imprisonment for a term 
which may extend to 14 years, or with fine. 

In our opinion that section applies 
here, and we think there is ample evi- 
dence on which the Commissioner could 
come to the conclusion, as they did, that 
one of the offences committed by Mono- 
ranjan was one under S. 3, Bengal Cri- 
minal Law (Arms and Explosives) Act 
1932 adding S. 19 A to the Arms Act. 
1878, which makes him liable to trans- 
portation for life. The Commissioners 
did not pass this sentence upon him. 
We think the offence i^ so serious that a 
sentence ought to be passed under that 
section and we pass on him the sentence 
of transportation for life. 

It was suggested to the Court that the 
guilt of Monoranjan was so great that he 
merited the sentence of death and it 
was suggested to this Court that as the 
sentence of death under the conspiracy 
to murder charge could not be upheld, 
this Court should under its powers as an 
appeal Court make a charge under S. 20^ A 
Arms Act, against Monoranjan and con- 
vict him of that charge and sentence 
him to death. S. 20-A, Arms Act, 1878, 
is added to it by S. 4, Bengal Criminal 
Law Amendment Act, 1934, (that is 
Bengal Act 7 of 1934). S. 4 of that Act 
reads thus: 

After S. 20, Arms Act, 1878, the following sec- 
tion shall be inserted, namely 20* A. Notwith- 
standing anything contained in this Act, who- 
ever goes armed with a pistol, revolver, rifle or 
other fire-arms in contravention of the provi- 
sions of S. 13, or has any such fire arm in his 
possession or under his control in contravention 
of the provisions of S. 14 or S. 15, under circum- 
stances indicating that he intended that such 
fire-arm should be used for the commission of 
any offence of murder shall, if he is tried by 
Commissioners appointed under the Bengal Cri- 
minal Law Amendment Act, 1925, be punished 
with death or with transportation for life or 
any shorter term of imprisonment for a term 
which may extend to 14 years, to which fine 
may be added. 

Now, that section, of course, would 
allow a Court to pass a sentence of 
death. It is a curious thing in this case 
that the Commissioners alleged against 
Bhawani Prosad Bhattacharji and Kabin- 
dra Nath Banerji an offence under that 


new S. 20.A, Arms Act, but they did 
not allege it against Monoranjan Banerji. 
Why, we do not know. It was said by 
the Advocate-General that it was compe- 
tent for us to substitute the charge 
under S. 20. A, Arms Act. We have 
considered that matter very carefully 
but we do not feel that we are in a 
position to do so. If that were done it 
would mean that Monoranjan Banerji 
would be convicted of an offence with 
which he was not charged at his trial, 
on which he had never stood his trial 
and on which he had had no opportunity 
of making his defence. We think that 
if we do that we should be infringing 
what seems to us to be one of the most 
important principles in the administra- 
tion of criminal law, namely that a man 
should not be charged, tried and con- 
victed without being heard in his de- 
fence, and therefore we do not propose 
to use any power that we may have as| 
an appellate Court to substitute a charge 
under S. 20 A, Arms Act, against Mono- 
ranjan Banerji and convict him and 
sentence him to death. 

As regards IJjjala, the position as re- 
gards her is a very sad one. Here is a 
girl, 19 years of age at the time of the 
commission of the offence, left to her 
own resources by her father and at the 
mercy of a step-mother who was a little 
older than herself, put in charge of a 
tutor Madhusudan Banerji and under 
the influence of his younger brother, 
Monoranjan Banerji who completely 
debauched and debased her for his own 
sexual purpose and his criminal purposes 
as well. We think she was under the 
domination of Monoranjan Banerji but 
we think at the same time that she knew 
what she was doing and that she was a 
consenting party thereto and that she 
meant evil. We think in her case a sen- 
tence of 14 years’ rigorous imprisonment 
is the proper sentence and therefore we 
reduce the sentence of transporbation 
for life passed upon her to one of 14 
years’ rigorous imprisonment. Costello, 
J., reminds me that Ujjala is in the same 
position as Monoranjan Banerji with re- 
gard to the conviction for conspiracy to 
murder and we set aside the sentence of 
transportation for life as being exces- 
sive and we substitute therefor a sen- 
tence of 14 years’ rigorous imprison- 
ment. We also sentence her under that 
part of the charge which alleges that 
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she was a party to a criminal conspiracy 
to possess arms, to 14 years’ rigorous 
imprisonment, this sentence to run con- 
currently with the other sentence. With 
regard to Madhusudan Banerji we think 
he has been properly convicted of con- 
spiracy to murder, the maximum sen- 
tence for conspiracy to murder is 14 
years’ rigorous imprisonment and ho 
has been given that sentence. That 
sentence will stand. At the same time 
although the Commissioners have con- 
victed him of conspiracy to possess 
arms we are of opinion that there is no 
evidence to justify that conviction and 
quash that conviction. That will 
make no difference in the sentence. 
Madhusudan Banerji has to undergo 14 
years’ rigorous imprisonment. 

As regards Sukumar Ghosh alias Lantu 
wo confirm the conviction against him 
of conspiracy to murder. We do not 
confirm his conviction of conspiracy to 
possess arms. The sentence of 14 years’ 
rigorous imprisonment for conspiracy to 
murder that has been passed by the 
Commissioners will stand. The result 
is that we confirm the sentence of death 
on Bhawani Prosad Bhattacharji; we 
confirm the sentence of death on Eabin- 
dra Nath Banerji; we set aside the sen- 
tence of death on Monoranjan Banerji 
and in lieu thereof sentence him to 14 
years’ rigorous imprisonment, and under 
the charge against him of conspiracy to 
possess arms under Ss. 19 ({) and 19-A, 
Arms Act, we sentence him to trans- 
portation for life. The two sentences 
on Monoranjan Banerji are to run con- 
currently. As regards Ujjala Mazum- 
dar the sentence of transportation for 
life is quashed, and in lieu thereof we 
substitute a sentence of 14 years’ rigor- 
ous imprisonment. The sentence under 
S. 109 read with S. 307, I. P. C., and 
S. 6, Bengal Criminal Law Amendment 
Act, 1925 of transportation for life is 
quashed and in lieu thereof a sentence 
of 14 years’ rigorous imprisonment is 
passed under S. 120-B read with S. 302, 
I. P. C. This sentence of 14 years’ rigor- 
ous imprisonment will run concurrently 
with the sentence of 14 years’ rigorous 
imprisonment that has been passed on 
her for being a party to a criminal con- 
spiracy to possess arms. As regards 
Madhusudan, as we have said, we find 
him guilty of conspiracy to murder and 
sentence him to 14 years’ rigorous im- 


prisonment. As regards Lantu we find 
him guilty of conspiracy to murder and 
pass on him a sentence of 14 years rigor- 
ous imprisonment. 

Mukerji, J. — I agree. 

Costello, J. — I agree. 

K.s. Order accordingly , 

A. I R. 1935 Calcutta 571 

Lort-Williams and Jack, JJ. 

Saroda Deyi — Complainant — Peti- 
tioner. 

V. 

Satyefiwar Santra and another — 
Accused — Opposite Parties. 

Criminal Revn. No. 278 of 1935, Deci- 
ded on 23rd May 1935. 

Criminal Trial — Barring of fresh com- 
plaint — Complaint disclosing several of- 
fences — Accused summoned for one of 
offences acquitted — Fresh complaint in res- 
pect of other offences is not barred. 

A complaint filed dif5clos6d several offences- 
Accused were summoned for one of the offences, 
but for default in appearance of complainant 
they were acquitted. Subsequently a fresh 
complainc in respect of other offences though 
filed on the same facts is not barred. [P 572 C 1] 

Manmatha Nath Das — for Petitioner. 

Sarat Chandra Janah and Iliran 
Kurnar Boy — for Opposite Parties. 

Lort-Williams, J. — In this case 
the petitioner instituted a complaint 
against the accused and several others 
upon the allegation that on 11th Nov- 
ember 1934, the accused persons, in 
collusion and conspiracy with each other 
induced the petitioner to go to a certain 
house and forced her to put her thumb 
impression on a number of stamp papers 
and blank demi papers. In doing so 
they abused her, and pushed her neck 
down, and forcibly kept her sitting 
there for an hour and slapped, pinched 
and threatened her. 

The Subdivisioual Magistrate of 
Tamluk ordered an inquiry by the Pre- 
sident of the Panchayat, who reported 
that the case was true. Thereupon the 
accused were summoned under S. 352. 
On 24th January 1935 which was the 
date fixed for hearing, the petitioner did 
not arrive in time and the accused were 
acquitted under S. 247, Criminal P. G. 
She filed a petition explaining that she 
lived 16 miles away from Tamluk Court , 
and had to come walking from her house 
to Court, and was a little late. The 
affidavits put by the accused lead one to 
think that the petitioner’s story was not 
true, because it seems clear that there is 
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a bus service running from the Tamiuk 
Court to a place on the road only two 
miles away from her house. There is 
further evidence contained in the aflB- 
davits to show that her witnesses stayed 
at Tamiuk the night before the case was 
called on, and it is alleged that she also 
stayed at a hotel in Tamiuk. The Magis- 
trate, on the petition for revival, said 
that the accused have been acquitted un- 
der S. 247, and nothing could bo done. 
The petitioner then filed a fresh com- 
plaint on the same facts on 7th Feb- 
ruary 1935. The Magistrate made the 
following order, namely, that the accused 
persons had been acquitted on the same 
facts under S. 247s and a prayer for 
revival had been rejected. As such, no 
further action could be taken under 
S. 403. On a petition for revision, the 
Additional District Magistrate of Midna- 
pur, on a 21st February 1935 made the 
following order: 

The petition is misconceived. The oficnce be- 
ing triable under summons procedure the S.D.O. 
■was competent to dismiss the case under S. 247, 
Criminal P. C. Petition rejected. 

Now the argument for the petitioner 
is that though further proceedings under 
S. 352 are barred, this does not prevent 
the petitioner from making a fresh com- 
plaint under sub-S. (2) of S. 403. The 
same facts disclosed other offences be- 
yond the offence under S. 352, for exam- 
ple offences under Ss. 341, 347, 384 and 
509 are possibly disclosed in the peti- 
tioner’s complaint. These offences, 
though arising on the same facts, are 
distinct offences, and under sub-S. (2) a 
fresh trial in respect of a complaint un- 
der these sections would not be barred. 
This argument is sound. The result is 
that the order of the Magistrate, Mr. A. 
K. Dutt, dated 7th P^ebruary 1935 must 
be set aside, and the case sent back to 
him for disposal according to law. 

Jack, J. — I agree. 

K.S. Order set aside, 

A. I. R. 1935 Calcutta 572 

E. C. Mitter, J. 

Hasanali Mirja and others 

v. 

Nushratali Mirja and another 

Appeal No. 353 of 1932, Decided on 
14th November 1934. 

Mahomednn Law ~ Marriage — Term of 
Muta marriage can be extended. 

Term of a muta marriage can bo extended. 
Hence where two persons have married under 
muta form for a fixed period but they continue 


as husband and wife till death of husband, the 
inference is that the marriage has been extended 
from time to time till his death. [P 572 C 2] 

Hadhiharanj an Guha — for Appel- 
lants. 

O ruler amdas Chakravarty — for Res- 
pondents. 

Judgment. — Subject to the modifica- 
tion hereinafter indicated, this appeal 
must be dismissed. The suit was in- 
stituted by two plaintiffs who are the 
respondents before me for a declaration 
that plaintiff 1 is the legitimate son of 
one Syed Azmut Ali Mirza, a political 
pensioner, and plaintiff’ 2 is his wife. 
There were other prayers in the plaint 
but having regard to the provisions of 
the Pensions Act they have been re- 
fused to the plaintiffs by the lower ap- 
pellate Court. The plaintiffs have not 
preferred any cross- objection and there- 
fore it is unnecessary to consider the 
reliefs which they claimed and which 
have been rejected by the lower appel- 
late Court. The plaintiffs’ case is that 
Syed A zmut Ali Mirza married de- 
fendant 4 as his first wife and by her he 
left surviving him three issues, namely 
defendants 1 to 3, and that the said 
gentleman also married plaintiff’ 2 whose 
legitimate son is plaintiff 1. Syed Azmut 
Ali Mirza died sometime in October 
1927 and the plaintiff 1 was born on 
3rd December 1927. 

The defence that has been sot up is 
that plaintiff 2 is not the lawfully 
wedded wife of the said gentleman and 
plaintiff 1 is not his legitimate son. 
The Subordinate Judge on a considera- 
tion of a document, namely. Ex 1, 
Kabinnama, has come to the conclusion 
that Aziz Saheb did marry plaintiff' 2 
in the muta form for a period of 3 or 
5 years in December 1920. The Sub- 
ordinate Judge then takes into consi- 
deration the evidence of Dr. Nag, who 
was the family physician of the late 
pensioner. He deposed that till his 
death in October 1927 Aziz Saheb trea- 
ted plaintiff’ 2 as his wife. Taking 
into consideration these two pieces of 
evidence he has inferred that the mar- 
riage although muta in form must have 
been extended from time to time and 
was subsisting at the time of the death 
of Aziz Saheb. Under the law the term 
of muta marriage can be extended and I 
cannot see how it can be said that the 
Subordinate Judge has committed an 
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error in law by inferring from the evi- 
dence and the circumstances which I 
noticed that plaintiff 2 continued as the 
muta wife of Syed Azmut Ali Mirza 
alias Aziz Saheb till his death and 
plaintiff 1 is his legitimate son. 

I would accordingly dismiss the ap. 
peal, but so far as the ordering portion 
of the decree of the Court below is con- 
cerned it has to be modified. Plain- 
tiff 1 is only entitled to a declaration 
that he is the legitimate son and heir of 
late Syed Azmut Ali Mirza alias Aziz 
Saheb. The rest of the declaration 
being beyond the plaintiff’s prayer must 
be deleted. With regard to the declara- 
tion made in favour of plaintiff 2 that 
must stand. Subject to this modification, 
the appeal is dismissed with costs. 

K.S. Decree modified. 

A. I. R. 1935 Calcutta 573 

Henderson and Khundkar, JJ. 

Haru Bepari and others — Petitioners. 

V. 

Boy Kshitish Bhusan Boy Bahadur 
and others — Opposite Parties. 

Civil Rule No. 172 of 1935, Decided 
on 21st May 1935. 

5*5 Court-fees — Suit by 73 persons for de- 
claration that each has raiyati, jote interest 
in one out of 73 plots of land and for decla- 
ration that certain compromise decree was 
void — 73 groups of facts held had to be esta- 
blished, each group forming a distinct and 
separate subject of claim and as such 73 sepa- 
rate amounts of court-fee should be paid. 

The word “subject” in S. 17, Court-fees Act, 
covers a multitude of matters which cannot be 
confined within a precise formula. Distinct 
causes of action cannot form one subject within 
S. 17. But the converse also is not necessarily 
true. A suit based on one cause of action alone 
may embrace more than one subject within the 
meaning of S. 17. 

Where 73 persons filed a suit in which they 
prayed for a declaration that each plaintiff had 
a raiyati-jote interest in one out of 73 plots of 
land and for a declaration that certain compro- 
mise decree was void and inoperative: 

Held', that there were in effect prayers for 
73 declarations affecting 73 separate titles and 
that therefore the proceedings embraced 73 dis- 
tinct subjects within the meaning of S. 17. 
Hence 73 separate amounts of court-fee were pay- 
able: 27 All 186 and 16 All 401, Diss from) 4 P L 
J 195, 'partly Appr. and partly Diss. from; Case 
law discussed. [P 575 0 2; P 576 0 2] 

S. C, Lahiri — for Petitioners. 

A. G. Gupta and Jitendra M. Bauer ji 
— for Opposite Parties. 

Basak — for Government. 

Khundkar, J. — This is a Rule to 
show cause why an appellate order of 
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the learned District Judge of Pabna and 
Bogra, dated 22nd February 1934, dis- 
posing of an objection to the sufficiency 
of court-fees in connexion with the 
plaint in a suit, and the memorandum 
of the appeal, which arose out of that 
suit, should not be set aside. The suit 
was instituted by 73 persons who averred 
that they held each a separate jama as 
in Sell. “Ka” of the plaint, consisting 
of 73 items, but that certain lands of 
each of these jamas as in Sch. “Kha”, 
also containing 73 items, were included 
within the subject matter of a suit under 
Bengal Act 5 of 1920, which was decreed 
on the basis of a compromise entered 
into by certain persons whom the 73 
plaintiffs interpleaded as defendants in 
their suit. It was alleged that by virtue 
of the compromise decree to which the 
plaintiffs were not parties the defendants 
were trying to oust the plaintiffs from 
their holdings, and they prayed for the 
following reliefs: 

(1) A declaration that the plaintiffs had rai- 
yati jote interest in Sch. “Kha” lands as ap- 
pertaining to Sch. “Ka” jotes ; (2) a declaration 
that the compromise decree was illegal, ultra 
vires, void, and inoperative against the plaintiffs. 

The court-fee paid on the plaint was 
Rs. 20 as for a suit for a declaration 
without consequential relief under 
Art. 17 (iii), Sch. 2, Court-fees Act, and 
on the Memorandum of Appeal also a 
court-fees of Rs. 20 only was paid. The 
District Judge held, that as the plain- 
tiffs were in reality praying for 73 differ- 
ent sets of declarations, the suit em- 
branced 73 subjects within the meaning 
of S. 17, Court-fees Act, and 73 separate 
amounts of Rs. 20 should have been 
paid both in respect of the plainb and of 
the memorandum of appeal. It has been 
argued that “subject” means distinct 
kinds of relief and that therefore S. 17 
does not apply to the present case. Dis- 
tinct reliefs are certainly subjects within 
the meaning of S. 17, but we cannot agree 
that the connotation of the .word “sub- 
ject” is co-extensive with that of the 
expression “kind of relief.” No autho- 
rities have been cited to show that a suit 
in which one kind of relief only is asked 
for cannot be a suit embracing more than 
one subject within the meaning of S. 17.1 
In the alternative, it has been sub- 
mitted that the word “subject” in S. 17 
means cause of action, and that in so far 
as the joinder of so many plaintiffs is 
permissible by the operation of O. 1, 
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E. 1, Civil P. C., the suit is based on 
one cause of action only. It seems to 
us that one infirmity of this argument 
is the assumption, that the conditions 
which 0. 1, R. 1 requires to be fulfilled, 
amount in their totality to the elements 
which constitute one cause of action, 
and that O. 1, R. 1 excludes by its force 
the joinder of plaintiffs in a suit based 
on more causes of action than one. The 
advocate for the petitioner cited 22 Cal 
833 (l). That decision was concerned 
with the construction of S. 26 of the 
Code of 1882 (now O. 1, R. 1) and the 
passage relied upon at p. 840 is as fol- 
lows: 

Following the ordinary canon of construction 
that a clause in a statute should be construed, 
so as to give some meaning to every part of it, 
and bearing in mind that the expression “cause 
of action” has not been defined anywhere in the 
Civil Procedure Code, except indirectly for the 
purposes of S. 17, and that so far as that section 
goes it is used in a restricted as well as in some 
respects in an elastic sense, we think the proper 
way to construe S. 26, so as to give the words in 
the alternative 

some meaning, is to hold that the ex- 
pression “cause of action’* occurring in it 
is used, not in its comprehensive, but in 
its limited sense, so as to include the 
facts constituting the infringement of 
the right, but not necessarily also those 
constituting the right itself, so that the 
qualification implied in the words “in res- 
pect of the same cause of action” will be 
satisfied if the facts which constitute the 
infringement of the right of the several 
plaintiffs are the same, though the facts 
constituting the right upon which they 
base their claim to that relief in the 
alternative may not be the same. S. 26 
of the Code of 1882 was thus expressed: 

All persons may be joined as plaintiffs in 
whom the right to any relief claimed is alleged 
to exist whether jointly severally or in the alter- 
native in respect of the same cause of action. 

Even under the Code of 1882 the deci- 
sions of the meaning of the expression 
‘ cause of action” were not uniform: see 
6 Bom 266 (2) at p. 275; 8 Mad 361 (3); 
18 All 131 (4); 18 All 219 (5) and 18 All 
4 32 (6). O. 1 , R. 1 is much wider and 

1. Haramony Dassi v. Hari Churn, (1895) 22 

Oal 833. 

2. Nusserwanji Merwanji v. Gordon, (1881) 6 

Bom 266. 

3. Ramanuja v. Devanayaka, (1886) 8 Mad 361. 

4. Salima Bibi v. Shaikh Mahomed, (1896) 18 

All 131=1896 A W N 2. 

6. Rahim Bakhsh v. Amireen Bibi, (1896) 18 All 

219=1896 A W N 33. 

6. Rajjo Kaur v. Debi Dial (1896) 18 All 432= 

1896 A W N 139. 


the words in respect of the same cause 
of action” do not occur. In 45 Cal 
111 (7) it was held that O. 1, R. 1 ap- 
plies to questions of joinder of parties 
as well as causes of action. Hence it 
follows that the conditions which render 
the joinder of several plaintiffs per- 
missible under O. 1, R. 1, do not 
necessarily imply that there can be 
only one cause of action in the suit 
in which the several plaintiffs join. The 
Advocate for the petitioner contended 
however that the present suit was based 
on one cause of action alone, in so far as 
the plaintiffs were seeking for no more 
than the removal of the cloud upon 
their titles occasioned by the compro- 
mise decree. 

In support of this branch of the argu- 
ment reliance was placed upon a number 
of authorities now to be considered, 8 
Cal. 593 (8). That was a decision of a 
Full Bench of this Court, in which it 
was held, that in a suit for possession 
and mesne profits, the claim was to be 
taken as one entire claim for the pur- 
pose of determining the stamp fee under 
S. 17, Court-fees Act. It was pointed 
out in this judgment, that S. 10, Civil 
P. C. 1859, enacted, that for the purpo- 
ses of Ss. 8 and 9, which provided for 
causes of action, a claim for possession 
and mesne profits should be deemed to 
be distinct causes of action. This deci- 
sion has been uniformly followed, inas- 
much as for the purpose of 8. 17, Court- 
fees Act, a claim for possession and 
mesne profits has come to be regarded as 
one entire claim. 16 All. 401 (9). — This 
decision adopted the considerations set 
forth in 8 Cal. 693 (8). It also, upon a 
consideration of certain earlier cases of 
the Allahabad Court, viz., 1 All. 552 
(10), 2 All. 676 (11) and 2 All. 682 (12), 
formulated the view that two or more 
distinct subjects in S. 17, Court-fees Act, 
are equivalent to “two or more distinct 
causes of action,” that S. 17, refers to 
“multifarious suits,” and that it is ap- 

7. Ramendra Nath v. Brojendra Nath, 1918 Cal 

858=41 I 0 944=46 Cal 111. 

8. Kishore Lai v. Sharut Chunder, (1882) 8 Cal 

693=10 C L R 369. 

9. Reference under the Court-fees Act, (1894) 16 

All 401=1894 AWN 124. 

10. Chameli Rani v. Ram Das, (1876) 1 All 552 

(FB). 

11. Mulchand v. Shib Charan Lai, (1879) 2 All 

676. 

12. Chedi Lai v, Kirath Chand, (1879) 2 All 682 

(F B). 



1935 


Haru BEPARI V. Kshitish 

plicable ocly to suits in ^hich twb or 
more distinct causes of action have been 
joined. 

Vv^ith great respect to the Judge who 
decided that case, we are not in agree- 
ment with this proposition. 4 Pat. L. J. 
195 (13). — In this case it was held that 
in a suit for recovery of possession of 
immovable property, for mesne profits, 
and for malikana the plaintiff was not 
liable to pay a court-fee assessed sepa- 
rately on each 'slaim, but was entitled to 
add them together and regard them as 
one claim for the purpose of assessment. 
In this judgment it was observed, that 
one possible view as to the meaning of 
the word “subject** in S. 17, Court-fees 
Act, was that it related back to S. 7 of 
the Act, where the various subjects of 
suits are divided under various heads. 
This observation is entitled to respect 
in view of the difficulties which so cons- 
tantly present themselves when a pre- 
cise definition of the word ‘ subject** is 
sought. The decision followed however 
2 All. 676 (11) in which ‘‘subject’* was 
interpreted as meaning “cause of ac- 
tion.” In so far as it did so, we are cons- 
trained as already indicated to respect- 
fully dissent. 

27 All. 186 (14). — This case related to 
a suit for pre-emption of shares in two 
villages, included along with others, in 
one sale, to vendees who were strangers 
to the cO'pracenary body of co-sharers 
of the village. The court- fee paid by 
the plaintiffs was calculated on the 
basis of the aggregate amount of the 
Government revenue assessable on ‘the 
two villages, and the question was, 
whether they were not liable to pay 
court- fees calculated separately on the 
basis of the revenue of each village. It 
was held that the plaintiffs had only 
one cause of action made up of their 
right to pre-emption and of the same by 
the other co-sharers to persons who were 
strangers. This decision followed the 
view with which we are not in agree- 
ment in the earlier Allahabad cases that 
“distinct** subject in S. 17 must be 
taken to mean “distinct cause of ac- 
tion.** 

30 Ca l. 788 (15), was a case in which 
18. ISauratan Lai v. btepbenson, 1922 Pat 359= 

50 I C 470=4 Pat L J 195. 

14. Durga Prasad v. Purandar Singh, (1904) 27 

All 186=1904 AWN 210. 

15. Limatunnessa Kbatun v. Govindra Natb, 

(1903) 30 Cal 788. 
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the only prayer made was for a declara- 
tion that a certain decree was ineffec- 
tual and inoperative against the plain- 
tiff. It was held that all that the 
plaintiff was asking for a declaratory de- 
cree without any consequential relief. 
In our judgment these cases have no ap- 
plication. It is contended that the plain- 
tiffs are asking for in the present case, 
is a declaration which will dissipate the 
cloud cast upon their titles by the com- 
promise decree from which alone their 
cause of action flows. Now looking at 
the plaint, it is apparent that there are 
at least two prayers, viz. (l) for a de- 
claration that each plaintiff has a rai- 
yati jote interest in one out of 73 plots 
of land, (2) for a declaration that the 
compromise decree is void and inopera- 
tive. Each of the plaintiffs in this suit 
would be under the necessity of estab- 
lishing a prima facie title in respect of 
one plot, and those who failed would 
not be entitled to the declaration pray- 
ed for. There are in fact 73 plaintiffs 
praying that 73 titles should be recog- 
nized and that the cloud upon them be 
removed. The fact necessary to estab- 
lish a particular title are peculiar to the 
particular plaintiff who alleges it. There 
are indeed 73 groups of facts to be estab- 
lished, each group forming a distinct 
and separate subject of the claim ad- 
vanced. 

In 4 Pat. L. J. 297 (16) where 78 ten- 
ants sued in respect of 78 separate hold- 
ings for declaration that the rents re- 
corded in the khatian were higher than 
those actually payable, and that 59 rent 
decrees obtained by the landlord were 
contrary to law, it was held that there 
were 78 separate causes of action in res- 
pect of the holdings, and 59 separate 
causes of action in respect of the de- 
crees, and that a couit-fee of Es. 10 was 
payable in respect of each. 

4 Pat.L. J. 299 (17) arose out of a suit 
by a landlord against 25 sets of tenants 
for a declaration that their lands were 
held under the batai system, and that 
they were wrongly recorded as paying 
cash rent and here it was held following 
4 Pat. L. J. 297 (16) that the rent of 
each holding was distinct subject with- 
in S. 17, Court- fees Act, and that a 

16. Cbetbru Mabton v. Mubammad Karim, 1919 
Pat 479=60 I C 828=4 Pat L J 297. 

17. Lacbman Sabu v. Abdul Karim, 1919 pat 
468=51 I 0 767=4 Pat L J 299. 
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court-fee of Bs. 10 was payable in res- 
pect of each of the 25 holdings. 16 All. 
308 (18) was a Full Bench decision, 
which arose out of a suit instituted by 
a person whose claim to certain property 
attached in execution of a decree, under 
the provisions of S. 278, Civil P. C. 1882, 
had been disallowed. The decree-hol- 
ders and the judgment-debtors were 
both impleaded as defendants in the 
suit. It was held that inasmuch as 
the plaintiff was asking for a declaration 
of his title to the property as against 
the judgment-debtor, and also for a de- 
claration in denial of the decree-holder’s 
right to bring that property to sale in 
execution of a decree, there were two sub- 
stantial declarations asked for in res- 
pect of each of which court-fee was pay- 
able. At p. 311 of the report there oc- 
curs the observation: 

The rights of the two separate sots of defendants 
would have to be adjudicated upon, and decla- 
rations if the plaintiff’s prayer was acceded to, 
given in denial of the right of each defendant.... 

18 Mad. 459 (19) was a case in which 
plaintiffs sued as reversionary heirs for 
a declaration that certain alienations, 
42 in number, made by the defendant 
who was the widow of the last male 
holder, were invalid as against them. It 
was hold that each alienation was a 
separate subject within the meaning of 
S. 17, Court-foes Act. In the words of 
the judgment: 

Each alienation creates a distinct right vest- 
ing in the alienee, and therefore when the re- 
versioner seeks for a declaration that a number 
of distinct alienations are invalid, he must be 
held to be suing for that number of declarations. 

The last case to which reference need 
be made is 54 Mad. 1 (20). Here again 
the question which arose was whether, 
in a suit for possession of immovable 
property and for mesne profits, the 
court-fees should be paid on the aggre- 
gate value of both the reliefs, or on the 
value of each of the reliefs separately, 
and it was held following 8 Cal. 593 (8) 
that the two claims should be treated 
as one entire claim. As to the question 
whether separate causes of action would 
invariably be the criterion for treating 
the claim based on them as distinct 
subjects within the meaning of S. 17, 

18. Moti Singh v. Kaunsilla, (1891) 16 All SOS^— 

1894 AWN 109. 

19. Daiva Ohilaya Filial v, Ponnathal, (1895) 18 

Mad 459. 

^20. lu re Parameswara Pattar, 1930 Mad 833= 

130 I C 742=64 Mad 1 (P B). 


1935 

Court-fees Act, Sundaram Chetty, J., ob- 
served very appositely that this does not 
appear to have been taken as the decid- 
ing test in 8 Cal. 593 (8). On the mean- 
ing of the word “subject” in S. 17, Court- 
fees Act, his Lordship observed that its 
meaning was somewhat obscure, and 
that it had been held in some decisions 
to be not capable of precise definition, 
and that any doubt or obscurity as to 
its precise meaning should be cleared by 
the legislature in due course. 

With these observations we are in res- 
pectful agreement. The expression “cause 
of action” may be capable of definition. 
Indeed, definitions have been often for- 
mulated in the past, although the terms 
of one definition have not always been 
identical with those of another, the ele- 
ments varying to suit the particular exi- 
gency which evoked the attempt. Be 
that as it may, we are of opinion that 
the word “subject” in S. 17, Court-fees 
Act, covers a multitude of matters which 
cannot be confined within a precise for- 
mula. Wo find it difficult to see how 
distinct causes of action can ever be one 
subject within the meaning of S. 17. But 
the converse does not necessarily hold 
good, for it may well be that a suit 
based on one cause of action alone may 
nevertheless embrace more than one sub- 
ject within the meaning of S. 17, Coui't- 
fees Act. In the result we are of opi- 
nion that in the suit and in the appeal 
to which it gave rise there were in effect 
prayers for 73 declarations affecting 73 
separate titles, and that therefore the 
proceedings embraced 73 distinct sub- 
jects within the meaning of S. 17, Court- 
fees Act. 

Henderson, J. — I agree and have 
little to add. There can be no question 
that apart from the provisions of 0. 1, 
B. 1, Civil P. C., each of the plaintiffs 
would have been compelled to institute 
a separate suit on a properly stamped 
plaint. O. 1, R. 1 merely provides for 
procedure and has nothing to do with 
the payment of court-fees and the point 
for our decision has to be determined 
with reference to S. 17, Court-fees Act. 
Although it is impossible to give any 
precise or complete definition of the 
word “subject” as used in that section, 

I have no doubt that in the present 
case each of the tenancies claimed by 
the various plaintiffs is a distinct sub- 
ject and that the decision of the learned 
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District Judge was correct. In one mat- 
ter the order is not very clear; but it 
was not’ disputed by the learned Govern- 
ment Pleader that the petitioner can- 
not be made jointly and severally liable 
to pay all the court-fees: any plaintiff 
who pays the fees is necessary for the 
determination of his own claim will be 
entitled to prosecute his appeal. The 
result is that this Rule must be dis- 
charged with costs to the Government 
Pleader. We assess the hearing-fee at 
two gold mohurs. The petitioners will 
be given one month from the arrival of 
the record in the lower Court to pay the 
court fees. The appeal of any petitioner 
who complies with this order will be 
heard. 

K.s. Eule discharged, 

A. I. R. 1935 Calcutta 577 

R. C. Mitter, J. 

Panchu Charan Addak and another — 
Defendants — Appellants. 

V. 

Benode Behari Haidar and others — 
Plaintiffs — Respondents. 

Appeal No. 24 of 1932, Decided on 
13th November 1934, from Appellate 
decree of 2nd Addl. Sub-Judge, Alipur, 
I)/- 5th October 1931. 

Landlord and Tenant — Notice — Two ten- 
-ancies created, one by plaintiff alone in 
respect of his property and another by plain- 
tiff and his co-owners in respect of joint 
property — Notice to quit by plaintiff’s agent 
requiring tenants to vacate both — Notice 
held invalid as regards latter property, but 
valid regarding former. 

Two tenancies were created in favour of the 
defendants: one in respect of property belonging 
to plaintiffs alone and another in respect of pro- 
perty of which plaintiff was only one of the co- 
ownera. Plaintiff’s agent served a notice to quit 
requiring the defendants to vacate both the pro- 
perties: 

Held: that the notice was invalid in so far as 
the joint property was concerned as the relation 
created by contract with joint landlords con- 
tinues till all of them determine it, but that it 
was valid in so far as plaintiff’s own property was 
concerned, and he could not be deprived of what 
he was entitled to simply because he preferred a 
claim to something more: 1918 P C 102, Rel on\ 
2b Gal 36 and 33 C L J 613 and 516, Dist, 

[P 577 0 2; P 578 0 1] 

Snrajit Chandra Lahiri — for Appel- 
lants. 

Pannalal Chatter ji — for Respondents. 

Judgment. — The suit out of which 
this appeal arises is one for ejectment of 
the defendants-appellants from a piece 
of bastu land and an adjoining tank on 
1935 C/73 & 74 


the basis of a notice to quit served on 
them by the plaintiffs-respondents on 
5th October 1928. In the original plaint 
the bastu and the tank had been defined 
by one set of boundaries, but by an 
amendment of the plaint the bastu and 
the tank were shown as separate parcels 
in two schedules. 

The appellants press only one point, 
namely that the notice to quit is in- 
valid, all other points raised by them in 
the Courts below and on which they 
got adverse decisions being properly 
abandoned, they being concluded by 
findings of fact binding on me in second 
appeal. The material facts bearing upon 
the question pressed are the following. 
The plaintiffs are the owners of the 
bastu, but only co-owners of the tank. 
They let out the bastu to the defendants 
separately, but joined with their co- 
sharers (who are not parties to the suit) in 
letting out the tank. Thus two tenancies 
were created: one in respect of which the 
plaintiffs are the sole landlords and the 
other in respect of which they are only 
co-sharer landlords. The notice to quit 
was signed by an authorised agent of the 
plaintiffs and required the defendants to 
vacate the bastu and tank by a certain 
date. The description of the demised 
premises is given in the notice in these 
terms: 

Within District Twenty-four pergunahs P. S. 
Budge Budge, Mouza Nandanpara, in one plot 
about 2 bighas 4 cottahs 10 chittaks 13 gundas 1 
kara more or less; bastu and tank; 

Boundaries: North — Lands of Sridhar Mala- 
kar and kali Haider: East — Pattas Road, South 
— Land of Nabin Mandal; West — Lands of Hari- 
day Adak, Bhutnath Bairagi and Manik Man- 
dal. 

The learned Subordinate Judge from 
whose judgment and decree the appeal 
has been taken to this Court held that the 
notice to quit so far as the tank is con- 
cerned is invalid, but that the plaintiffs 
respondents are entitled to eject the de- 
fendants from the bastu on the basis of, 
the said notice. In my judgment the 
notice in question is invalid so far as 
the tank is concerned as the view taken 
by the Subordinate Judge is well sup- 
ported by the decisions of this Court. 
The principle that a joint tenant may 
put an end to his own demise, as far as 
it operates on his share, whether his 
companions join him or not, has no 
application in India. The relation 
created by contract with joint landlords 
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continues till all of them determine it: 
85 Cal 807 (1) & 24 C W N 1064 (2). The 
appellants have urged that the notice 
so far as the bastu is concerned is in- 
valid as the lands of two tenancies have 
been lumped together. They say that 
they being required to give up the tank, 
which they are not bound to give up, 
along with the bastu, the notice is bad. 
Both the Courts below have found that 
the defendants knew that the bastu and 
the tank formed respectively two ten. 
ancies. The plaintiffs expressed their 
desire in unambiguous terms to deter- 
mine the tenancy in respect of the bastu 
and the tank also, but it is only because 
their co-sharers did not join in giving 
the notice they cannot have possession 
of the tank. In my judgment the case 
comes within the principles formulated 
by the Judicial Committee in 45 I A 222 
(3). The defendants knew precisely 
what lands formed their two tenancies, 
and there is no question of surprise. The 
landlords required the tenants to give 
up the bastu. They cannot be deprived 
of what they are entitled to simply be- 
cause they preferred a claim to some- 
thing more : 25 Cal 36 (4). The cases cited 
on behalf of the appellants, namely 33 
C L J 513 (5), 33 C L J 515, (6) and 33 C 
L J 516 (7) have no bearing on the ques- 
tion at issue. In these cases the landlord 
by bis notice to quit required the ten- 
ant to give up only a portion of his 
tenancy, which he could not clearly do. 
These cases only lay down the principle 
that a tenancy can be determined as a 
whole; the landlord cannot treat the 
tenancy as extinguished as to a part and 
subsisting as to the rest. I accordingly 
dismiss the appeal with costs. 

K.S. Appeal dismissed. 


1. Gopal Ram v. Bhakeswari Prosad, (1S08) 36 
Cal 807=7 C L J 483. 

2. Motilal V. ChaDdra Kumar, 1920 Cal 866=60 
I C 312=24 C W N 1064. 

3. Harihar Banerjee v. Ram Soshi Roy, 1918 P G 
102=48 I C 277=45 I A 22*2=46 Cal 468 (PC). 

4. Shama Charan Mitter v. Wooma Charan 
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Guha and Bartley, JJ. 

Giribala Debi — Defendant — AppeD 
lant. 

V. 

Nirmalabala Debi — Eespondent. 

Appeal No. 76 of 1934, Decided oa 
27th November 1934, against appellate 
order of Addl. Dist. Judge, Hooghly, 
D/- 13th December 1933. 

Maintenance — Arrears of — Order of Cri- 
minal Court allowing arrears of mainten- 
ance — If only personal right is created, they* 
are not attachable. 

Arrears of maintenance payable under order 
of a criminal Court cannot be attached if the 
right to receive maintenance is only a personal 
right created by the order. It cannot be said 
that the amount cannot be attached merely 
because the order is passed by a criminal Court. 
The true test is whether a purely personal 
right is created by the order for maintenance or 
not : 7 I C 80 and In re Robinson, (1884), 27 Ch 
D 160, Rel on; Case lato referred. 

[P 579 C 2 ; P 680 C 1] 

Bijan Kumar Mukherjee and Sanat 
Kumar Chatter jee — for Appellant. 

Badhaltnode Pal and Dhirendra Nath 
Qhose — for Respondent. 

Judgment. — The question arising for 
decision in this appeal relates to the 
legality or otherwise of the orders 
passed by the Courts below holding that 
arrears of maintenance allowed by a 
Criminal Court under S. 488, Criminal 
P. C., were not liable to be attached and 
sold in execution of a decree for costs 
passed by a civil Court. The orders were 
passed on an application made by the 
decree-holder under S. 60, Civil P. C, 
on the footing that the arrears of main- 
tenance were debts within the meaning 
of the aforesaid provision of the law, 
and were attachable as such. The ap- 
plication for attachment was resisted 
by the judgment-debtor. The Subordi- 
nate Judge, by whom the question was 
dealt with in the first instance, came to 
the conclusion that maintenance al- 
lowance allowed by a Court was not 
assignable and was not liable to be 
attached in execution of a decree for 
money. The Additional District Judge, 
in the Court of appeal below, was of 
opinion that the case before the Court 
must be governed by the special provi- 
sions of the Criminal law, in which 
arrears of maintenance do not amount to^ 
debts or saleable property at all; and in 
that view of the case agreed with the^^ 
primary Court in holding that the objec- 
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tion raised by the judgment-debtor was 
valid under the law. 

The facts of the case giving rise to 
this appeal were not in dispute. The 
maintenance allowances payable to the 
judgment debtor, and which were sought 
to be attached were in arrears; and 
there was no question that the arrears 
were legally due from the person held 
liable to pay the same by the order of 
the criminal Court under S. 488, Cri- 
minal P. C. The question that falls to 
be decided in the case before us is a 
question of first impression: whether 
arrears of maintenance payable under 
the order of a criminal Court does or 
does not constitute either debt or sale- 
able property within the meaning of 

S. 60, Civil P. C. 

It may be stated at the outset that 
the view presented by the Court of ap- 
peal below, that arrears of maintenance 
in the case before us were not attach- 
able, for the reason that the order for 
payment of maintenance was passed by 
a criminal Court, does not commend it- 
self to us. There appears to be no princi- 
ple or authority in support of the 
position thus indicated by the Judge 
below, regard being had to the fact that 
there was no question that the arrears 
of maintenance were due, and were pay- 
able by the person against whom the 
order for maintenance was made by the 
criminal Court; there being no question 
whatsoever of enforcement of an order 
for maintence as contemplated by sub- 
S. (3) of S. 488, Criminal P. C. The only 
matter for consideration then is whether, 
in view of the nature of the order for 
maintenance allowed in the case before 
us, could it be said that the arrears of 
maintenance were attachable property 
within the meaning of S. 6u, Civil P. C,, 
and closely connected with that ques- 
tion is the other question whether the 
order for maintenance in the case before 
us was a purely personal right to 
recover a sum of money. The right to 
receive maintenance was a purely per- 
sonal right created by an order of a 
competent Court, it was inalienable. 
There was no charge created in pro- 
perty, by the order for maintenance in 
the case before us, and the maintenance 
could not therefore be held to be alien- 
able property. In our judgment, the 
right created by the order of the cri- 
minal Court was a personal one, a right 
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which was not assignable and con- 
sequently not liable to be sold in execu- 
tion of a decree for money, in view of 
the provision of 8. 60, Civil P. C. In 
the case before us, the monthly allow- 
ance directed to be paid by the criminal 
Court was to be paid by the husband 
for maintenance of his wife; it was not 
in the nature of property, but only 
money to be paid by the order of the 
Court personally to the wife for her 
maintenance; it was not therefore as- 
signable by the wife. 

It may be mentioned that a number 
of'decisions by this Court were placed 
before us for consideration, during the 
course of argument of this appeal, but 
we are unable to see that those deci- 
sions as they stand are of real assist- 
ance to any of the parties to this case. 
We are unable therefore to base our 
decision on any of the decisions cited 
before us: 6 W R (mis.) 61 (l); 8 W R 
41 (2), 27 Cal 38 (3); 38 Cal 13 (4); 8 
Cal 736 (5) and 41 Cal 88 (6); and we 
have given our decision as indicated 
above on general principles applicable 
to the facts of the case. So far as those 
principles go, we are supported by the 
observation of eminent Judges con- 
tained in the decision in 27 Ch D 160(7) 
where Cotton, L. J. expressly held that 
alimony a^ an allowance which the 
Court thinks right to be paid as the 
wife’s maintenance from time to time, 
was not in the nature of property and 
not alienable. It may also be noticed 
that in 12 C L J 146 (8), Sir Ashutosh 
Mukherji, J , observed in the course of 
bis judgment that the true test to be 
applied in a case like the one before us, 
in which the question is raised whether 
maintenance allowance is attachable in 
execution of a decree for money, under 
the Code of Civil Procedure, is whether 
a purely personal right was created by 

1. Mahatab Obaad Bahadur v. Pearee Dossee, 
(1866)6 W R (Mis) 61. 

2. Hoytnobuty Debia v. Koroonamoyee Debia, 
(1867) 8 W R 41. 

3. Haridas Acharjia v. Boroda E. Aoharjea, 
(1900) 27 Oal 3S=4 0 W N87. 

4. Asad Ali v. Haidar Ali, (1911) 38 Cal 18=6 
I 0 826. 

6. In the matter of Luddun Sahiba, (1882) 8 Oal 
736=11 0 L R 236. 

6. Ead Ali v. Lai Bibi, 1914 Cal 172=20 I 0 138 
=41 Oal 88=14 Or L J 878. 

7. In re Robinson, (1884) 27 Oh T> 160. 

8. Tara Sundari Debi v. Saroda Oharan, (1910) 
12 0 L J 146=7 I 0 80. 
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an order for maintenance or not; if the 
right to receive maintenance allowance 
was only a personal right, as it is in 
the case before us, it was not assignable, 
and could not be held liable to be seized 
and sold in execution of a decree for 
money. 

In the above view of the case, the 
orders passed by the Courts below, have 
to be affirmed and we direct accord- 
ingly. The appeal is dismissed with 
costs. The hearing fee in the appeal to 
this Court is assessed at two gold 
mohurs. 

K.S. Appeal dismissed^ 
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(Special Bench) 

Mukerji, Patterson and Guha, JJ. 

Pran Krishna Ghakravarty and others 
— Accused — Appellants. 

V. 

Emperor — Opposite Party. 

Death Eef. No. 7 and Criminal Ap- 
peals Nos. 192, 193 and 195 of 1934, 
Decided on 6th September 1934. 

(a) Penal Code (1860), S. 120-B — Con- 
spiracy — Proof. 

Mere evidence of association is not sufficient 
for an inference of conspiracy. [P 685 0 2J 

(b) Penal Code (1860), Ss. 395 and 396— 
Dacoity — Each gunner having light-man at- 
tached to aid him in firing — No shot fired on 
upper part of body — Injury caused by one of 
such shots on stomach and debth resulting 
from it — Accused held had no intention to 
kill but only to disable victim from offering 
resistance — Offence held only punishable 
under S. 395 and not under S. 396. 

Where in the course of a dacoity, as a result of 
injury on the stomach received from a gunshot 
by one of the dacoits, the deceased died and it 
was found that each gunner had a light-man 
attached to him to aid him in spotting people 
and all the shots fired were only on the lower 
part and not even one on the upper part of the 
body: 

Held: that the intention of the dacoits was 
not to kill but only to disable people from offer- 
ing resistance either by their acts or by their 
shouts and as such they were guilty not under 
S. 396, but only under S. 395. [P 590 C 1, 2] 

(c) Penal Code (1860), S. 395 — Dacoity 
planned and of worst description — Deterrent 
punishment is necessary. 

Where the dacoity planned and committed is 
of the worst possible description, deterrent 
punishment is necessary. [P 590 C 2] 

Pugh, Nirmal Chandra Chakravarti, 
Bijali Bhusan Sanyal, Girija Prosanna 
Sanyal, SourindraN arayan Ghose, Sures 
Chandra Talukdar and Badhika Banjan 
Gulia—lor Appellants. 

. Bamani Mohan Banerji — for the 
Crown. 
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Mukerji, J— There are before us four 
criminal appeals and a reference under 
8. 3 (2), Bengal Criminal Law Amend- 
ment (Supplementary) Act, 1925 read 
with S. 374, Criminal P. C., which have 
arisen out of a trial held by a Tribunal 
consisting of three Commissioners with 
Mr. E. S. Simpson, I. C. S., as President. 
The Tribunal was constituted for the 
trial of thirteen persons who were ac- 
cused of offences falling within the First 
Schedule to the Bengal Criminal Law 
Amendment Act, 1925. Of these accused 
persons we are concerned with only ten, 
and their numbers and names as also 
their convictions and sentences will ap- 
pear from the following list: [on the next 
page.] 

It will be noticed that in the number- 
ing of the accused persons given above, 
Nos. 5, 8 and 10 have been omitted. 
These three numbers were those of Asoke 
Eanjan Ghose, Sasadhar Sarkar and Lalu 
Pande respectively, who after the charges 
were framed, pleaded guilty to the two 
charges, one under Ss. 395/396, I. P. C., 
and the other under Ss. 395/120-B, 
I. P. C., that were framed against each 
of them and were convicted on their 
own pleas and were sentenced to undergo 
rigorous imprisonment for 5 years on 
each of the said charges, the sentences 
to run concurrently. 

At the very outset and before dealing 
with the case itself we desire to acknow- 
ledge the immense assistance we have 
derived from the judgment which the 
Commissioners have recorded in this 
case. The case involved consideration 
of a multitude of events and incidents, 
which on account of their diversity, 
complexity and ramifications are not 
quite easy to arrange or remember in 
their order, and spreading as they do 
over a wide area with simultaneous hap- 
penings at different places and as con- 
cerning different individuals or groups 
of individuals, present no inconsiderable 
difficulties as regards their proper and 
correct appreciation. But the learned 
Commissioners have been able, in their 
judgment, to present the case in all its 
details with perfect accuracy and per- 
spicuity and to note every point in it, 
which may conceivably be worth con- 
sidering, in its true perspective and with 
an amount of fairness and reasonable- 
ness which deserves to be highly com- 
mended. For the purposes of the case, 
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No. 1, — Pran Krishna Ohakravarti 

No. 2. — Satyabrata Ohakravarti 
No. 3.~Hrishikesh Bhattaoharjya 
No. 4. — Saroj Kumar Basu 
No. 6. — Hari Pada Basu 

No. 7. — Prafulla Narain Sanyal 

No. 9. — Kali Pada Sarkar 

No. 11. — Abdul Kader Choudhury 
No. 12. — Kiron Chandra De 

No. 13. — Bam Krishna Sarkar ... 


... DeatbJ tinder Ss* 395/396, I. P. 0. Also convicted under 
Ss. 395/120' B, I. P. C. 

do. 

do. 

... do. 

... 10 years* rigorous imprisonment, under Ss. 395/396, 
I. P. 0. Also convicted under Ss. 896/120-B, I. P. C. 

... Transportation for life under Ss. 395/39G, I. P, C. Also 
convicted under Ss. 395/120-B, I. P. 0. 

... 10 years’ rigorous imprisonment, under Ss. 395/396, 
I. P. C. Also convicted under Ss. 896/120-B, I. P. 0. 

Transportation for life, under Ss. 395/120-B, I. P. C. 

... Transportation for life, under Ss. 395/120-B, I. P. C. Also 
convicted under Ss. 201 and 216*A, I. P. C. 

... 10 years* rigorous imprisonment, under Ss. 396/396, 
1. P. C. Also convicted under Ss. 396/120-B, I. P. C. 


in the form in which it has come up for 
consideration and in view of the limited 
nature of the controversy that exists at 
the present stage, only a bare outline of 
the prosecution case and not too many 
of the details need be set out. 

For our present purposes it would be 
sufficient to give the following account 
of the locality with which this case is 
concerned. Hili is an important station 
on the Eastern Bengal Railway, Nor- 
thern Section, crossing the Padma in 
the course of its upward journey — the Up 
Darjeeling Mail passes through stations, 
some of which in their order are Paksey, 
Santahar, Akkelpur, Jamalganj, Joypur- 
hat, Panchbibi, Hili, Charkai, Phulbari 
and Parbatipur. Charkai is the Railway 
Station for Birampur which plays a con- 
siderable part in this case. Between 
Hili and Charkai the railway line is 
crossed E to W by a road called Ghora- 
ghat Road which then proceeds for a 
certain distance in a north-westernly 
direction, then northwards and finally 
north-westwards again to the river 
Jumna which is crossed by a ferry. 
Before reaching the ferry. ghat the 
Ghoraghat Road meets another road 
which runs northwards and eastwards 
from the junction point, crosses the 
railway line and leads to the village of 
Palasbari. After crossing the ferry the 
Ghoraghat Road runs in a north- 
westernly direction and passing through 
several villages, of which one is Chinta- 
mon, leads to a village called Samjia 
and reaches a ghat in that village where 
there is a ferry for crossing the river 
Atrai. 

In the charge of conspiracy on which 
all the accused persons were tried, the 
venue of the conspiracy was stated as 
Birampur, Palasbari, Panchbibi and other 
places, and the object of the conspiracy 


was set out as being to commit dacoity 
at Hili Railway Station, and the period 
was stated as between 24th October and 
28th October 1933. The charge of da- 
coity with murder was against eight out 
of the ten accused persons, viz. with 
the exception of Kiran Chandra De and 
Abdul Kader Choudhury, related to an 
incident of 28th October 1933, viz. a 
dacoity at the Hili Railway Station in 
the course of which one Kali Charan 
Mahali,mail peon of the said station, was 
alleged to have been killed with a shot 
gun. The other two charges framed at 
the trial were against the accused Kiran 
Chandra De alone and were under 
S. 216-A, 1. P. C., and S. 201.1. P.C., 
the former charge relating to the har- 
bouring of some of the offenders both 
before and after the dacoity, and the 
latter charge alleging that the said 
accused had caused the disappearance of 
a bundle containing daggers, shirts and 
other articles, with the intention of 
screening one of the offenders, namely 
Sasadhar Sarkar, from legal punishment. 

So far as the charge of conspiracy is 
concerned, put quite briefly, the prose- 
cution case is the following: The object 
of the conspiracy was to commit for cer- 
tain revolutionary purposes a dacoity at 
the Hili Railway Station with a view 
to secure the contents of the postal mail 
chest in which the mail bags which 
arrive by the Down and the Up Darjee- 
ling Mails are deposited and remain 
until day-break when they are des- 
patched or distributed ; the scheduled 
time for such arrivals being 00.25 hours 
and 02.15 hours respectively. (HisLord- 
ship then dealt with the prosecution 
story leading to the occurrence and the 
judgment proceeded.) We shall now, in 
a few words, give an idea as to the 
nature of the occurrence which forms 
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the subject matter of the charge of 
dacoity with murder. The topographical 
details of the Hili Eailway Station and 
of its immediate surroundings, together 
with the distances between some of the 
main spots of the occurrence are to be 
found in the map Ex. 69. The platform 
runs north and south and lies by the 
east of the station building and a pas- 
senger shed, the latter being adjacent to 
the south of the former. On the north 
and east of the station building and 
covering a part of the width of the plat- 
form is a verandah. There is an entrance 
to the passenger shed on the side of the 
platform and an exit on the side oppo- 
site leading to a road called the Station 
Road which lies on the west of the 
station and runs north and south and 
leads up to the quarters of the Station 
Master and of the Assistant Station 
Master on the north, the quarters of the 
former standing on the east of those of 
the latter. By the west of this road 
there is a slope, and on the land on the 
lower level on the west of the slope 
there are some huts. 

The story is that the raiders advanced 
towards the station at a double march, 
the gunners opening fire, and entered 
the platform at its northern end. The 
mail bags had been put into the mail 
chest — a large box secured by two 
locks — placed just outside the station 
rooms and underneath'the verandah. The 
mail peon Kali Charan was lyirig on a 
cot to the immediate east of the mail 
chest, and his assistant Jitendra Kumar 
De was lying on the mail chest itself. 
Kali Chaian was seized, and the keys 
were demanded of him and a struggle 
ensued and somehow or other Kali 
Charan freed himself and shouted in 
the name of the Government that the 
mail chest should not be opened and 
began to run towards the south. At 
this time one of the gunners who had 
taken up a position on the platform to 
the south of the station building aided 
by the flash of a torchlight cast by his 
lightman shot at him with a shot gun. 
Kali Charan ran out of the platform by 
the entrance gate of the passenger shed 
and went out to the road and continued 
running northwards. He staggered down 
the slope and fell in front of the hut of 
one Algu Bunia, but got up again and 
ran forward a further distance of 40 
feet and then dropped unconscious. The 


assistant Jitendra Kumar De was attacked 
and Pran Krishna presenting a pistol at 
him demanded of him the keys and on 
his refusal to part with them was beaten 
and kicked into the Station Master's 
room where he fell down, the keys being 
snatched away from him. A cooly Satis 
Sheik who was asleep in the booking 
oflBce was seized and pushed out into 
the verandah and struck with an iron rod, 
and when he was inside the passenger 
shed in his attempt to run out was shot 
on the left leg. 

Another cooly Panchu Biswas who 
was also sleeping in the booking ofiSce 
was roused from his sleep, beaten and 
pushed out into the platform and then 
out of the passenger shed, and while 
there, was shot at with the aid of the 
light of a torch. A third cooly Hari- 
juddin Mondal, who was sleeping on the 
verandah and close to the mail chest- 
was awakened, threatened with a dagger 
and told to go away, and while he was 
yet on the platform, the beam of a torch- 
light was flashed on him and he was 
shot at, at close quarters. Ismail Sheikh, 
another cooly, was sleeping on the north 
of the mail chest. He was awakened 
before Kali Charan was shot and so was 
able to see the struggle between Kali 
Charan and his assailants. He cried out, 
and on that he was fired at by some- 
body from the north of where he was, 
torchlight being similarly cast upon 
him as in the case of the others. Another 
Railway employee, one Jadubangshi 
Singh, was sleeping in his quarters on 
the west of the Station Road. He was 
awakened by the reports of guns and 
thinking that an accident had occurred 
was about to proceed to the station 
when at a point on the Station Road 
close to his house a torch was flashed on 
his face and he was fired at from the 
direction of the platform a pellet strik- 
ing him on his left eye. The signal 
cabin is situated immediately to the 
north of the station building, and in it 
were the cabinman Ram Lakshan Tewari, 
a pointsman and a porter. Ram Lakshan 
suggested that he and his companions 
should go out, but two of the raiders, 
one with a gun and the other with a 
torchlight threatened to kill them if 
they failed to remain quiet. The Station 
Master who was asleep in his quarters 
was awakened by a watchman and on 
going outside saw the beams of torches 
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and heard the reports of guns. He 
brought out his gun and fired three 
cartridges whereupon 4 or 5 shots were 
fired towards him from the direction of 
the platform and some of the pellets 
fell upon the walls of the Assistant 
Station Master's house. The mail chest 
was rifled, the mail bags and other 
articles in it were taken out, and the 
forms-almirah and the ticket chest were 
broken open, and the cash which was in 
the iron safe was removed. Some of the 
instruments of communication wore 
damaged and put out of action. With 
the booty, which in cash and property is 
said to have been valued at Rs. 4,621, 
the raiders then loft, marching towards 
Charkai. 

The party after proceeding along the 
railway track up to a certain point 
halted and threw away superfluous 
articles of no value, and then proceeded 
by the Ghoraghat Road for a certain 
distance and thereafter again halted and 
changed themselves into ordinary cloth- 
ing and packed up their things in bun- 
dles. One of the 14 men who had for- 
med the party had in the meantime 
dropped out and the party consisting of 
the remaining 13 then split itself into 
three groups, viz, (l) Pran Krishna, 
Satyabrata, Hrishikesh, Saroj, Hari 
Pada, Prafulla and Asoke ; (2) Lain, Be- 
joy. Ram Krishna and Sajadhar ; and 
(3) Kali Pada and Anil. Group (l) was 
to proceed towards Samjia with a view 
to go to Dinajpur. Group (2) was to be 
led by Sasadhar who was to send Lain, 
Bejoy and Ram Krishna to Patiram by 
cart, and a small amount of money was 
paid to Bijoy for his labours. And as 
regards group (3), Kali Pada was to send 
Anil, who was too much fatigued, to Gour 
Pal’s house at Birampur. 

The entire party then proceeded along 
the Ghoraghat Road, short distance, 
when Pran Krishna having remembered 
that he had left his shoes at the place 
where he had changed his clothing Kali 
Pada was sent back to fetch the shoes. 
At some point where the Ghoraghat Road 
meets the Palasbari Road, the three 
groups separated. Group (l) proceeded 
towards Samjia; Group (2) proceeded to- 
wards Palasbari where Sasadhar had a 
residence ; and of group (3) Anil was 
left sitting and to await the return of 
Kali Pada with the shoes. It would be 
a long history to pursue the thread of 


the narrative in order to set out the de, 
tails of the events that happened in the 
journeys of these three groups of accused 
persons. Besides, for the purposes of 
the questions that we have to consider 
such details, though interesting in the 
extreme, would hardly have any rele- 
vancy. It would be quite sufficient for 
our purposes to state only a few of the 
events that ultimately transpired. In- 
formation of the occurrence having in 
the meantime been communicated to the 
proper authorities, a trap was laid and 
very cleverly managed, with the result 
that the seven persons who formed 
group (l) together with the articles they 
were carrying including the bundle con- 
taining the Hili Railway Station cash, 
were captured on the evening of 28th 
October 1933 at the Samjia ferry-ghat 
when the said persons were about to cross 
the river. Amongst the articles found 
with them and seized were the two shot- 
guns, the revolver, the pistol, cartridges, 
daggers and some postal and other arti- 
cles. Group (2) arrived at Sasadhar’s 
residence at Palasbari and there the idea 
of sending the other three to Patiram 
was abandoned. Ram Krishna left in 
the afternoon forOhak Basanta where he 
had a relation named Debendra Nath 
Choudhuri. Lain and Sasadhar met 
Kiran in the afternoon. Satyabrata had 
made over to Sasadhar a bundle contain- 
ing some Khaki shirts, daggers, torches, 
etc., ^nd this bundle was now made over 
to Kiran by Sasadhar who also made 
over Lain to the charge of Kiran. Later 
on the same day Anil having arrived, 
Kiran put Lain and Anil at the Charkai 
Railway Station into a train which tool^ 
them towards Santahar. Bijoy also took 
a down train from Charkai. Lain was 
arrested at Naogong on the morning of 
the 29th. 

He led the Police to Sasadhar’s house 
at Palasbari where Sasadhar was arrested 
on the 30th. Anil and Bijoy, as already 
stated, are absconding. As regards 
group (3) it is only necessary to state 
that Kali Pada and Anil had been to 
Birampuri early in the morning of the 
23th and that Kali Pada was arrested at 
Phulbari on the morning of 1st Novem- 
ber. To complete the chain of narra- 
tive, a few more facts require to be 
stated. Lalu’s confession was recorded 
by the Magistrate on 1st November and 
Sasadhar’s on 2nd November. Lalu and 
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Sasadhar were taken by the police to 
Panchbibi and there Sasadhar led the 
police to the house of Abdul Kader 
which was searched. Abdul Kader was 
not present there at the time and was 
eventually arrested on 14th November 
in the town of Bogra. Asoke*s confes- 
sion was recorded on 6th November. The 
bundle which Sasadhar had made over 
to Kiran was found on a search, and 
Kiran was arrested on 30th October at 
Birampur and his confession was re- 
corded on 17th November. Earn Krishna 
is said to have made an extra-judicial 
confession to his relation Devendra Nath 
Ohoudhuri and later on again to one 
Sashi Bhusan Sarkar ; and the latter 
thereupon turned him out of his house. 
Information received from these two 
persons led the police to go to Earn 
Krishna’s house at Noapara on 24th 
November and on the same day he was 
arrested. On 26th November Earn 
Krishna made a confession. Asoke, 
Sasadhar and Lalu stuck to their con- 
fessions at the trial and were, as already 
stated, convicted and sentenced ; and 
thereafter they were examined as wit- 
nesses on behalf of the prosecution. At 
the trial Kiran and Earn Krishna re- 
tracted the confessions they had made. 
It is necessary to state now what hap- 
pened to Kali Charan and the other five 
injured men. On the morning of 28th 
October they were all taken on train to 
the Eailway Hospital at Parbatipfir and 
there they arrived, Kali Charan in an 
unconscious condition. 

The Medical Officer in charge of that 
hospital examined and gave the first 
treatment to the injured persons. Jadu- 
bansi was found to have two lacerated 
punctured wounds just below the lower 
lid of the left eye and an ecchymosis near 
about the spot. On the next day he was 
sent to the Eailway Hospital at Saidpur 
where he remained until 26th November. 
Thereafter he was sent to the Medical 
College Hospital in Calcutta, and there, 
after receiving treatment as an outdoor 
patient for three days, was admitted into 
the eye ward on 1st December and was 
discharged on 29th December. He has 
completely lost the sight of his left eye. 
At the Parbatipur Eailway Hospital, 
Panchu and Satis were each found to 
have got a punctured wound on the left 
leg and from it an S. S. G pellet was ex- 
tracted in the case of each. They were 


sent to the Civil Hospital at Dinajpur on 
the next day and after being treated 
there were discharged on 17th and 
3rd December, respectively. The in- 
juries on Kali Charan, Harijuddin and 
Ismail were found to be more serious 
than those of the others. The Parbati- 
pur Hospital Medical Officer found Kali 
Charan suffering from multiple punc- 
tured wounds and extracted 2 S. S. G. 
pellets from his person. Harijuddin 
was found to have 53 punctured wounds 
and from his person 4 B. B. pellets were 
extracted. Ismail had two punctured 
wounds on the right thigh and from him 
was extracted 1 S. S. G. pellet. At 11 
a. m., that is to say after being in hos- 
pital for about three hours. Kali Cha- 
ran regained consciousness and then his 
dying declaration (Ex. 80) was recorded 
by the Sub-Eegistrar of Parbatipur. 
At 8 p. m. the same evening these three 
injured persons were sent to Calcutta 
by the down North Bengal Express in a 
third class compartment emptied of 
passengers, and on arrival in Calcutta 
the next morning were taken to the 
Campbell Medical Hospital. At 10-40 
a. m. on the 29th an operation was per- 
formed on Kali Charan, but he suc- 
cumbed at 7 p. m. the same evening. 
Harijuddin and Ismail were X-rayed and 
though in the body of the former a large 
number of pellets were detected it was 
considered risky to try to extract them. 
They remained in the Campbell Medi- 
cal Hospital as indoor patients till 
their discharge on 25th November. 

The above in a skeleton form is the 
case for the prosecution, and this case 
with the exception of a few matters, 
which are of very minor importance and 
do not really affect the question of the 
guilt or innocence of the accused persons 
has been considered by the Commis- 
sioners as proved. Before us it has not 
been disputed on behalf of any of the 
accused persons that there was a dacoity 
of the nature alleged, or that the mail 
chest was rifled and railway cash, etc., 
were taken away by the culprits. Fur- 
thermore, most of the findings of the 
learned Commissioners on which they 
have based their order as regards the 
convictions of the accused persons have 
been expressly admitted on behalf of 
the accused persons as unassailable, and 
this Court as a Court of appeal, has not 
been asked to go behind those findings* 
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This position, which the advocates for the 
accused have thus adopted, has relieved 
us of the necessity of dealing with the 
case in all its details and has immensely 
reduced its compass. We propose 
therefore to deal only with such points 
in controversy as are relevant at the 
present stage. 

An argument which was put forward 
by Mr. Girija Prasanna Sanyal for the 
first time in the course of his reply has 
got to be noticed at the outset, because 
it purports to suggest that the procedure 
adopted was vitiated by a fundamental, 
irregularity. The argument is that the 
Commissioners were not justified in con- 
victing and sentencing the three con- 
fessing accused, Asoke, Sasadhar and 
Lalu, on their own pleas and then al- 
lowing them to be examined as witnes- 
ses for the prosecution. It was said 
that when the charges wore framed and 
the accused persons were called upon to 
plead, there was really no evidence on 
which a charge under Ss. 395 and 396, 
Penal Code, could rest, and that the 
pleas of the said three persons should 
not have been accepted and on such 
pleas their conviction should not have 
followed. It was also said that by ac- 
cepting the pleas the Commissioners 
held that the offence of dacoity with 
murder was established and so the pre- 
sent accused persons were prejudiced. 
We find that the charges were framed 
after the first 63 witnesses for the prose- 
cution had been examined. It appears 
however that at that stage sufficient 
evidence had already been recorded to 
make out a prima facie case that there 
was a dacoity and that Kali Charan had 
received in the course of the dacoity in- 
juries which resulted in his death. In our 
opinon therefore it cannot be said that 
the charge under Ss. 395 and 396, Penal 
Code, was framed on no evidence. So 
long as that is so, the accused persons 
whose cases are before us can have no 
grievance, for it is no concern of theirs 
whether the other three accused persons 
should or should not have been convic- 
ted on their own pleas. 

Amongst the general arguments ad- 
dressed on behalf of the accused persons 
we shall now notice two : First, about 
the necessity of independent corrobora- 
tion in material particulars in respect 
of the evidence of the three persons, 
Asoke, Sasadhar and Lalu, and also of 
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the evidence of such persons, who al- 
though they may not have participated 
in the actual offences with which the 
accused persons have been charged, are 
persons who in the eye of the law are 
regarded as accomplices or are no better 
than accomplices; and second, about the 
caution to be used in basing a conclu- 
sion as to conspiracy upon the evidence 
of witnesses who speak to the associa- 
tion of different accused persons, be- 
cause it is manifest that mere evidence 
of association is not sufficient for an in- 
ference of conspiracy. The view which 
the Commissioners have taken as re- 
gards these matters is absolutely sound, 
and nothing in their judgment has been 
shown to which any the slightest 
exception may be taken. The law has 
been correctly stated and also rightly 
applied. 

Indeed, the elaborate arguments that 
have been addressed on these matters 
have ultimately resolved themselves 
into a question of sufficiency of evidence 
to sustain some particular charge 
against some particular accused and 
nothing else. The association at the 
bases at Bairampur and at Panchbibi, 
the journey of Asoke and Saroj on bi- 
cycle to Birampur on 24th October, the 
association of Satyabrata and Earn 
Krishna at Jamalganj and their depar- 
ture from Jamalganj on that night 
for Hili, the boarding of the train to 
Hili at Panchbibi by Abdul Kader Chou- 
dhury and several others, the assembly 
on the bank of the tank at Sukra, the 
journey back to Panchbibi after the idea 
of raid was abandoned, and the events 
of 25th, 26th and 27th October up to 
the point when the dacoity was actually 
committed have all been discussed by 
the learned Commissioners in great de- 
tail, pointing out what corroboration 
there is and what corroboration is want- 
ing and the effect of such corroboration 
or its absence. The conclusions arrived 
at by them are clear and convincing to 
a degree. The significance and impor- 
tance of each single fact or circumstance 
have been noted with meticulous care and 
appreciated at its real worth. The find- 
ing of the Commissioners that the con- 
spiracy alleged on behalf of the prosecu- 
tion has been satisfactorily established 
and that the overt acts alleged to have 
been committed in pursuance of the 
conspiracy have also been proved beyond 
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doubt is a finding which cannot and in- 
deed has not been challenged. 

By far the most important argument 
that has been addressed to us on behalf 
of the accused persons was that Kali- 
charan and the other five persons were 
not shot at by any of the persons who 
committed the dacoity or on the platform 
itself, but that the gunshot injuries in- 
flicted upon them were caused by shots 
fired from the gun which was fired by 
the Station Master. This argument 
was at times elaborated a little further 
by suggesting that several other persons 
also residing in the locality had guns in 
their possession and they must have fired 
them in order to scare away the dacoits 
who were on the platform and who, if 
they fired at all, did in fact fire only 
blank cartridges. In putting forward 
this argument the parties have really 
asked us to ignore the positive evidence 
on the record, which is neither unreli- 
able nor in fact improbable but is on 
the other hand highly probable, and to 
proceed upon certain suppositions in 
support of which there is not an iota of 
proof but which are said to be items of 
probabilities which should not be over- 
looked. The argument, put in a nut- 
shell is as follows: Kalicharan had two 
wounds on the upper part of the right 
forearm, which might have been caused 
by one shot, one being the wound of 
entry and the other of exit. He had 
15 other wounds, 8 on the right side in 
the lower part of the chest and abdomen 
distributed in a circular group over an 
area of 4 .^” x and 7 on the back of 
the right side similarly distributed over 
an area of 5” x 4,'’ the group of 8 being 
wounds of entry and the group of 7 
being wounds of exit. And the doctor 
who performed the autopsy extracted 
an S. S. G. shot which had been lodged 
in the large intestine. There are 17 such 
shots in a cartridge. The Arms Expert, 
when the spread of the 8 shots was put 
to him in his examination-in-chief, said 
that he would opine that Kali Charan 
had been fired at at a range of 30 yds.; 
certain other answers were given by him 
later on, some to the Court and others 
to the cross-examining advocate, which 
have been recorded in the following 
words: 

To Court . — A group of 8 shots on the right 
side of the lower part of the chest and abdomen 
and a group of 7 shots on the back of the right 
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side of the loin could not be caused by the firing 
of the same cartridge unless the latter were 
wounds of exit. 

Cross-examined . — They could have been caused 
by the firing of the same cartridge if the firing 
took place from the side, 

(The witness is here asked to open a 12 bore 
S. S. G. cartridge and count the number of shots. 
He does so and it is, found that there are 17 
shots in the cartridge). 

To Court . — If it be taken that the two groups 
mentioned above plus a further group of 2 shots 
were all caused by the firing of the same car- 
tridge, the range, in my opinion, must have been 
less than 15 yds., whether the barrel through 
which the shots were fired was within cylinder 
or choke. It is possible at that range to find 
shots in two proups. One being 8 and the other 

7 shots, with 2 shots in between, not forming a 
part of either group. 

Cross-examined . — If the two groups, one of 

8 and one of 7 were caused by different cartridges 
then the group of 7 would have been .caused from 
a range of 30 yds. I would not say that they 
could have been caused from a range of more 
than 40 yds. I cannot give even an approximate 
range. They could have been caused from any 
range. Unless I know where the remaining 
shots went I can’t give a definite answer. 

To Court . — The effective range of a shot gun 
is about 100 yds. Had the victim been more 
than a ICO yds. from the fire, the grouping des- 
cribed to me would not be found. 

Belying on the statement made by the 
witness in his examination-in-chief, to 
which reference has already been made, 
it has been argued that having regard to 
the disposition of the raiders on the plat- 
form, the position of the mail chest, and 
the place at which the entrance gate to 
the passenger shed stood near which the 
gunner who shot at Kalicharan was 
stationed, there was not enough space nor 
any situation from which Kali Charan 
could be shot from a range of 30 yds. It 
has also been argued that it was apparent 
that Kali Charan must have, if the pro- 
secution story is true, been shot when 
he was very near the said entrance gate, 
for it is next to impossible that he would 
run after being shot in the very direction 
from which the shot had proceeded. It 
has been argued further that with the 
injuries such as were caused to him, it 
was impossible for Kali Charan to have 
continued to run, and to have run such 
a long distance till he fell in front of 
Algu Nunia's house and that such running 
can hardly be accounted for on the 
theory of reflex movement. Absence of 
blood-marks and of bullets on the platform 
was also strongly relied upon in support 
of this argument. The witnesses who 
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have spoken to the occurrence have been 
characterized as false, and their evidence 
has been subjected to a series of scath- 
ing criticisms in order to destroy its 
effect. And on the constructive side it 
has been shown that the Station Master’s 
gun was not taken charge of by the 
police nor any of the other guns that 
were in the village near about and it was 
argued that the account which the Station 
Master has given of the ammunition he 
had at the time or used on the occasion 
should be rejected as untrustworthy. We 
have considered these arguments with 
all the care they deserve, and are firmly 
of opinion that they must be discarded. 

The evidence of the Arms Expert is ex- 
tremely unsatisfactory. It is not at all 
clear to us that in making the statement 
that he did in his examination-in- chief, 
to which reference has been made above 
and in which he said that the firing 
must have been at a range of 30 yds., he 
was taking into account the 17 shots 
that went out of the cartridge, only 8 of 
which had struck the area, description 
of which was put to him. The discovery 
that the cartridge consisted of 17 shots 
appear to have been made by him at a 
a subsequent stage in his deposition. 
Again, in the answers that he sub- 
sequently gave and which have been 
quoted above wo find it diflScult to 
understand how he could say that the 
range must have been less than 15 
yards. 

These statements appear to us to 
be in conflict with what is stated in 
Taylor on MedicalJurisprudence, Edn. 8, 
Vol. 1, p. 516, from which it would seem 
that the range in the present case, hav- 
ing regard to the pattern, ‘must have 
been very much less. We do not wish 
however to lay too much stress on this 
matter as obviously we shall not be 
justified in posing our opinion as against 
what has been given by an expert ex- 
amined in the case. But we think we 
are entitled to say that we do not re- 
gard the points arising in his evidence 
as having been suflBoiently cleared up 
and that his evidence is not such as can 
be legitimately or reasonably taken as 
outweighing the positive testimony of 
witnesses and the overwhelming force of 
circumstances which point to the con- 
trary. That there was firing on the plat- 
form cannot be disputed and the story 
that only blank cartridges were fired 
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there cannot be accepted, unless the 
whole story of the find of used ammuni- 
tion in the station and its precints im- 
mediately after the dacoity as also 
afterwards is discarded as a huge conooc- 
tion. 

The evidence as regards the find has 
remained unchallenged and the corres- 
pondence between the said ammunition 
and those found with some of the ac- 
cused persons afterwards is too singular 
and striking to be accounted for on any 
other supposition than that shots, and 
not merely blank cartridges were fired 
by the raiders. To accept the defence 
theory one will have to assume that the 
gunners stood at one and the same place 
all along and never moved at all, and 
that Kali Charan could not have been 
shot at a short range from the south 
while he was running away from the 
platform after shouting out protest in 
the name of the Government. The whole 
of the medical evidence in the case is 
to the effect that notwithstanding the 
injuries received by him he could have 
power of locomotion; and the defence 
assertion to the contrary is based on no 
evidence and we have been asked to ac- 
cept such assertion as well founded 
merely on the ground that it is more in 
accord with common sense. Absence of 
pellets is a matter on which we are not 
prepared to attach any importance be- 
cause unless a search for the specific 
purpose of finding them was made they 
would hardly catch the eye; and in this 
case there is no suggestion that such a 
search was ever made. Nor is the ab- 
sence of blood marks, so important, be- 
cause it is not unlikely that Kali 
Charan received the shot when he was 
running. It is true that some of the 
other injured persons remained on the 
platform after they were shot; but here 
again no attempt has been made to es- 
tablish that blood in sufficiently large 
quantities must have oozed or spurted 
out to create stains which must neces- 
sarily be detected, even though no search 
for them was made. The constructive 
portion of the defence argument, so far 
as this matter is concerned is built upon 
very slender foundation, and the mate- 
rials upon which that foundation rests 
bear no scrutiny. The whole of the 
positive evidence in the case is clearly 
in support of the case which the prosecu- 
tion has put forward as regards the fir- 
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ing of Kali Charan and the other in- 
jured men on the station itself. 

In this connexion, Kali Charan's dy- 
ing declaration must be regarded as evi- 
dence of the greatest importance. It is 
true that in this declaration Kali Charan 
spoke an untruth in saying that the 
keys were with him and were snatched 
away from him by the use of force; but 
that is explained by the fact that he 
expected, when he made the declaration 
that he would live and would therefore 
guard against saying something which 
would go to establish that he was negli- 
gent and so would make him lose his 
job. That, however, is no reason for 
disbelieving his statement in the de- 
claration as regards the way in which 
the raiders dealt with him. He spoke 
of a dao and of weapons resembling a 
trisul or trident. At that hour of the 
night, and rudely roused from sleep, a 
man of his stamp was not unlikely to 
make a mistake of this description: what 
is most important is that he definitely 
said that the raiders after threatening 
him “at once” began to fire on him. His 
statement that the shots having hit him 
he fell down unconscious was meant 
only to narrate the sequence of the two 
events, namely of the shot having hit 
him and of his falling down unconscious, 
and was not meant to indicate that no 
time elapsed between the two. Indeed, 
it would have been strikingly singular 
if he could, having regard to the injuries 
that he had received, realise and re- 
member that he had run out of the sta- 
tion and upto a certain distance, and 
then gone down the slope and thereafter 
had fallen down and again risen and run 
a further distance of 40 feet and finally 
dropped down unconscious. Jitendra 
Kumar De has of course concealed the 
fact that, overpowered and cowed down 
at the point of a revolver, be had to open 
the keys of the mail chest, but this fact 
is hardly enough to condemn him as 
untruthful so far as the rest of his evi- 
dence is concerned. 

The evidence of the five other injured 
men, namely Ismail, Harijuddin, Satis, 
Panchu and Jadubansi all establish that 
shots were fired on the platform, and 
the evidence of Pashupati who appears 
to be unconnected with the railway 
staff is to the same effect. The evi- 
dence of this last-mentioned witness has 
been criticised on the ground of iin- 
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probability, having regard to the hour 
at which he said he had taken the train 
at Ranaghat, and also because the story 
which he gave as regards the treatment 
accorded to him was somewhat strange. 
On a close examination of the matters 
involved we have come to ‘the conclu- 
sion that there no such improbability is 
made out. He gave the time of his de- 
parture only by guess and the error that 
he made was at the outside one of about 
50 minutes or so; and the special treat- 
ment that was meted out to him was 
not altogether unlikely because he was 
a passenger not connected with the 
Railway Staff and from whom no inter- 
ference was expected. The evidence of 
Algu Nunia is also of importance inas- 
much as he has deposed that when Kali 
Charan fell down he asked him whe- 
ther he was a thief and on that Kali 
Charan replied that he was not a thief 
but the mail peon Kali Charan and 
that he had been shot bythedacoits 
at the station. There is also other evi- 
dence consisting of the testimony of a 
very large number of witnesses too nu- 
merous to mention, corroborating the 
version of the occurrence as given by 
the witnesses named above. We can see 
no reason whatever to regard as untrust- 
worthy the prosecution version of the 
occurrence in so far as it is to the effect 
that Kali Charan and the other injured 
men received their injuries from the gun- 
shots fired by the raiders from the plat- 
form. We think Kali Charan was run- 
ning towards the vStation Master’s quar- 
ters under an impulse which prompted 
him to go in that direction and that 
while nearing Algu Nunia’s quarters he 
got down the slope and fell down the 
slope and then getting up made another 
and after proceeding a little further 
finally dropped down unconscious. 

As against the entire body of evidence 
supporting the prosecution case as to 
the occurrence, the defence has set up 
their theory upon the dubious statement 
of the Arms Expert and upon what they 
regard as following from the evidence of 
the Station Master. But the Station 
Master has only said that he possesses a 
gun, that he fired three shots, that the 
police had not taken his gun or empty 
cartridge cases into custody, that in J anu- 
ary 1932 he had purchased 50 rounds of 
No. 4 shot of which he spent 40 in the 
interval and that he does not know if 
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he had in stock cartridges with shot of 
a size other than No. 4. No conclusion 
such as the defence has asked us to de- 
duce from these statements would, in 
our judgment, be justified. Another 
argument addressed to us is that it 
should be held that Kali Oharan did not 
die as the result of the gunshot wounds 
inflicted on him, but that his death was 
due to the effects of a surgical operation 
performed unnecessarily, wrongly, slo- 
venly and in an incompetent manner, 
and upon a wrong diagnosis made of his 
condition. As a part of this argument 
it has also been urged that he would not 
have died if he had been allowed to re- 
main at Hili or at Parbatipur even with- 
out treatment and that the fatigue of a 
long railway journey such as ho was 
unnecessarily made to undergo was res- 
ponsible for his death. The argument 
we may be permitted to say, is prepos- 
terous, and its hollowness has been most 
effectively demonstrated by the learned 
Commissioners. Even a cursory reading 
of the evidence of doctors examined in 
the case who had dealt with Kali Charan 
at the different stages would satisfy any- 
body that the argument in both its 
branches should bo rejected in its en- 
tirety. 

It would be mere repetition of what 
the learned Commissioners have so 
elaborately observed in their judgment 
were wo to give our reasons for the 
view that we take in agreement with 
them, namely that as KaliCharan’s con- 
dition was bad he was removed to Par- 
batipur so that he might got hospital 
aid and hospital treatment, that at Par- 
batipur two pellets were extracted from 
his body and he was then sent to Cal- 
cutta because a qualified doctor in 
charge of the hospital was of opinion 
that he might die within 48 hours 
and that it was necessary to extract 
other pellets which were inside and 
which if not soon extracted would cause 
risk of life, that he was sent to Calcutta 
in order that he might get the best pos- 
sible treatment within the shortest time, 
and that a fully qualified doctor holding 
a responsible appointment and in charge 
of a ward in the Campbell Hospital 
diagnosed his ailment as acute perito- 
nitis and considered an operation essen- 
tial as the only course open if any at- 
tempt at all was to be made to save his 
life. The charges of incompetency and 
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wrong diagnosis and error in operation 
that have been levelled against the doc- 
tor last mentioned are entirely unfoun- 
ded and unjustified. Equally unfounded 
is the suggestion that Kali Charan 
would have lived if he was not removed 
from Hili or from Parbatipur. Such re- 
moval, we are satisfied was imperatively 
necessary. The journey was made as 
comfortable as under the circumstances 
it was possible to make it, and we do 
not at all appreciate what was meant by 
arguing that it was only a third class 
compartment that was used and only a 
compounder who was sent with Kali 
Charan. 

Whatever fatigue had to be encoun- 
tered was a necessary consequence of the 
injuries because of the journey had to 
be undertaken as the only course left to 
be adopted to save his life, as it most 
certainly was in this case, the fact 
that the fatigue contributed to the death 
is inconsequential. The evidence such 
as it is leads to one inference only 
namely that Kali Charan died from acute, 
peritonites caused by the perforation of 
the gut by a shot which entered into 
his body when he was fired at in the 
course of the dacoity; or in other words, 
that he died as the result of bodily in- 
juries inflicted on him in the course of 
the dacoity. The next question to be 
considered is whether the act of firing 
at Kali Charan, the result of which was 
his death, amounted to “murder" within 
the meaning of the Penal Code. No ac- 
count of the firing is to be found in any 
of the confessions or in the evidence of 
any of the three confessing accused who 
have been examined as witnesses in the 
case. In the evidence of Sasadhar the 
following statement appears: 

While deputing the gunners, Koka (meaning 
Pran Krishna) instructed us to shoot down 
mercilessly any person who might come forward 
to interfere with the work. 

Such a statement is not to be found in 
Sasadhar’s confession, nor indeed in the 
evidence or confession of Lalu or Asoke 
or anywhere else. We do not therefore 
think we shall be right in relying upon 
the said statement, which if accepted 
would go a long way to indicate an in- 
tention to kill Kali Oharan in the act of 
firing of the gun at him. As regards the 
shooting on Kali Charan, the direct evi- 
dence that we have of the act is that of 
Esmail Sheikh who has said that there 
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were two men further south of Kali 
Oharan, and one of them focussed the 
rays of the electric torch upon him and 
the other fired at him with a gun. That 
the torchlight was flashed upon a vic- 
tim before he was shot with a gun or 
threatened at the point of the gun or the 
pistol or revolver is the evidence of the 
whole body of witnesses which can 
(hardly be discarded. And the evidence 
also is that each of the gunners had a 
lightman attached to him to aid him in 
his operations. It is contended on be- 
half of the Crown that this arrangement 
was made in order that the shooting 
might be deliberately made at a vital 
part of the victim. We are unable to 
accept this suggestion because none was 
shot on the upper part of his body, and 
on the other hand such shots as were 
inflicted were directed towards a com- 
paratively lower part. The flash of the 
torchlight was intended to spot out the 
victim and for no other purpose. 

Asoke in his confession stated that 
the gunners began to fire in all direc- 
tions so that people might not approach. 
Moreover the fact that the revolver or 
the pistol were not made over to those 
who were charged with the duty of firing 
and were not used for shooting at any 
body also affords an indication that kill- 
ing was not the intention of the party. 
It is equally diflScult, in the circumstan- 
ces referred to above, to hold that the 
intention of the person who fired at 
Kali Charan was to cause such bodily 
injury as he knew would be likely to 
cause Kali Charan’s death. The inten- 
tion clearly was to cause some injury as 
would disable Kali Charan from going 
out of the platform or from offering 
resistance either by his acts or by his 
shouts. The first two clauses of S. 300, 
I. P. C., must therefore be excluded. 
The firing was done with the intention 
of causing bodily injury to Kali Charan, 
but it is not possible to hold that such 
bodily injury was sufficient in the ordi- 
nary course of nature to cause death. 
On opening the abdominal cavity the 
Surgeon who performed the operation 
found a rent in the large gut where a 
shot had penetrated and through this 
rent there leaked out gas and faeces into 
the abdominal cavity and this according 
to the Surgeon caused acute peritonitis. 
In answer to a question put by the 
commissioners the said Surgeon said 


“Peritonitis is not invariably caused by 
perforation of the gut.'* The injury, 
therefore cannot be said to be such as 
would in the ordinary course of nature be 
sufficient to cause death. Cl. 3 of S. 300, 
I. P. C., therefore does not apply. A gun 
was fired with an S. S. G. cartridge and 
it was certainly a dangerous act. But 
the Surgeon who performed the autopsy 
said that Kali Charan's death was due 
to exhaustion as the result of the in- 
juries. He explained this opinion by 
saying that 

By death due to exhaustion he meant continued 
external irritation, peripherical stimuli affecting 
the nervous system in such a way as to depress 
the normal function of respiration and circu- 
lation. 

If exhaustion is to be taken into ac- 
count it is difficult to see how the ex- 
haustion which superimposed as the 
result of the journey can be excluded. 
Moreover the said Surgeon has also said: 

A shot of the kind found by mo might remain 
in the abdominal cavity capsuled without caus- 
ing harm. 

In the circumstances to which we have 
referred we are unable to hold that the 
man who fired the gun knew that the 
act was so imminently dangerous that it 
must in all probability have caused 
death or that the act would cause such 
bodily injury as was likely to cause 
death, elements which are contemplated 
by Cl. 4 of S. 300, I. P. C. In our 
opinion, therefore the act did not amount 
to “murder** within the meaning of the 
Indian Penal Code. The result is that 
the conviction which the learned com- 
missioners have recorded under Ss. 395 
and 396, I. P. C., cannot be sustained 
and such of the persons who may be 
found guilty of the offence of dacoity 
will have to be convicted under S. 395, 
I. P. C. instead. (His Lordship then 
considered the case of each of the ac- 
cused and the judgment proceeded). As 
regards sentences we cannot overlook 
the fact that the dacoity planned and 
committed was of the worst possible 
description. The gravity of the crime 
cannot be over-stated and deterrent 
punishments are therefore called for. 

No. 1, Pran Krishna Chakravarty (29 
years) and No. 3, Hrishikesh Bhatta- 
cherjya (19 years) were the two leaders 
in every sense of the term. They must 
have the maximum sentence of trans. 
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portation for life under S. 395, I. P. 0.; 
No. 2, Satyabrata Chakravarty (18 years), 
No. 4, Saroj Kumar Bose (17 years) 
and No. 7, Prafulla Narain Sanyal (20 
years) — inspite of all that has been said 
on behalf of accused 7 to show that 
he took a minor part in the dacoity itself, 
we are ot opinion that there is enough 
to indicate that though he was not a 
leader such as accused 1 and 3 be was 
certainly an active member of the party 
and that he and Nos. 2 and 4 should go 
in the same category as regards sen- 
tence. We sentence each of these ac- 
cused to rigorous imprisonment for 10 
years under S. 395, I. P. C.; No. 6, Hari- 
pada Basu (20 years) and No. 10, Earn 
Krishna Sarkar (l9 year8)-“these two 
accused took a comparatively subordi- 
nate part in the conspiracy and in the 
dacoity and we sentence each of them 
to undergo rigorous imprisonment for 
seven years; No. 11, Abdul Kader Chow- 
dhury (28 years) — he was not present 
at the dacoity but was one of the more 
important members of the conspiracy. 
He should undergo rigorous imprison- 
ment for seven years under S. 395/120-B, 
I. P. 0.; No. 12, Kiran Chandra De (20 
years) — he was not present at the 
dacoity. We think in his case a sen- 
tence of five years’ rigorous imprison- 
ment under Ss. 395/120-B, I, P. C. will 
meet the requirements of the case; 
No. 9, Kalipada Sarkar is acquitted and 
discharged. No separate sentences are 
passed upon the other charges on which 
the accused persons have also been con- 
victed. 

Patterson, J. — I agree. 

Guha, J . — In this reference under 
S. 3 (2), Bengal Criminal Law Amend- 
ment (Supplementary) Act, 1925, read 
with S. 374, Criminal P. C., and in the 
four appeals by ten accused persons, who 
have been convicted and sentenced by 
the commissioners of a Special Tribunal 
at Dinajpur, I agree with the decision 
of my brother Mukerji, J., and in the 
orders parsed by him in regard to the 
accused Satyabrata Chakravarty (alias 
Moni) Hrishikesh Bhattacherjee (alias 
Anukul), Pran Krishna Chakravarty 
(alias (a) Pran, (b) Kaka, (c) Kalada 
and (d) Mohendra); Haripada Basu 
(alias Earn Babu); Profulla Narayan 
Sanyal (alias (a) Kamal, (b) Amal); 
Abdul Kader Ohowdhury (alias Doctor 
Da); Kiron Chandra De; Earn Krishna 


Sarkar (alias Mondal): Saroj Kumar 
Basu (alias Ketu) and Kalipada Sarker. 

K.s. Order accordingly, 
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Patterson and Cunlifpe, JJ. 
Emperor 

V. 

Mominuddi Sardar — Accused. 

Criminal Eef. No. 20 and Appeal No. 
577 of 1934, Decided on 19th September 
1934. 

(a) Criminrl Trial — Murder case — That 
eye-witnesses not disposed at first to dis- 
close what they knew is no ground to dis- 
credit their evidence. 

The fact that the alleged eye-witnesses were 
disposed at the outbet not to disclose what they 
knew, is one which should not in any way be 
regarded as tending to discredit their evidence. 

[P 694 C 1] 

(b) Penal Code (1860), S. 302 — Sentence — 
That accused is only son of his widowed 
mother or is sincerely penitent and filled 
with remorse for his conduct is no ground 
for not inflicting death sentence. 

Neither the fact that the accused is the only 
surviving son of his widowed mother nor the 
fact that the accused w’as sincerely penitent and 
filled with remorse for what he had done can be 
put forward as a reason for imposing the lesser 
sentence, so far as Courts are concerned, though 
it might be a circumstance which might induce 
the local Governmeut in exercise of its preroga- 
tive to remit death penalty. 

[P 594 G 2; P 695 C 1] 

(c) Penal Code (1860), S. 302 — Sentence — 
Accused overcome with passion at insults 
heaped on him by his brother — Planning to 
murder him and concealing a dao for killing 
him — Period between idea of killing getting 
into bis head and actual killing very short — 
Provocation though not sufficient to con- 
vert offence into culpable homicide held 
sufficient to inflict less penalty. 

The accused was overcome with passion at the 
insults which his brother had heaped on him in 
the presence of his friends, and it was under the 
influence of a passion almost amounting to in- 
sanity that he procured and concealed a dao, 
made his preparatious for the crime, and actually 
committed the crime. The crime was in a sense, 
premeditated, inasmuch as the accused appeared 
to have thought it out carefully beforehand, 
and to have procured and concealed the dao for 
purpose of killing his brother. At the same time, 
the period that elapsed from the moment that 
the idea of killing his brother entered the 
accused’s mind to the time when he actually 
carried out his purpose, was very short, perhaps 
only one or two hours, and during this period 
the accused must still have been smarting under 
the insults which his brother was said to have 
heaped upon him in the presence of friends : 
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Held : that the accused clearly had some pro- 
vocation, although that provocation was not 
such as could operate to take the offence out of 
the section, that is to say, to convert the offence 
from one of murder to one of culpable homicide 
not amounting to murder. At the same time 
the fact that the accused did commit the murder 
under the influence of such provocation, was one 
on which great weight ought to be attached in 
considering the question of sentence and that 
the lesser penalty may properly be inflicted. 

[P 695 0 1, 2] 

Sudhamu Sekhar Mukherjee and Abdul 
Hossain — for Appellant. 

Nirmal Kumar Sen — for the Crown. 

Patterson, J. — This Reference relates 
to the case of one Mominuddi Sardar 
who has been tried on a charge of having 
murdered his brother Amiruddi. The 
jury returned a unanimous verdict of 
guilty, and the Judge, agreeing with the 
verdict, convicted the accused under 
S. 302, I. P. C., and sentenced him to 
death. The matter has now come to 
this Court on a reference for confirma- 
tion of the death sentence and also by 
way of appeal. The facts according to 
the prosecution are briefly as follows : 
On the afternoon of 2nd April 1934, 
Aminuddi, the murdered man, went to 
the house of one Mehr Sardar of Kukrail 
to listen to some singing. He was ac- 
companied by Sahar Ali Sardar and 
Sahar Ali*s brother Belatali Sardar. 
Accused Mominuddi Sardar joined the 
party later in the afternoon. While the 
singing was going on, a quarrel arose 
between Mominuddi and Aminuddi over 
a sum of money which was said to bo 
owing by Aminuddi to Mominuddi. As 
a result of the quarrel Mominuddi left 
the place in an angry mood, but returned 
at nightfall and suggested to his bro- 
ther Aminuddi that they should go 
home. 

According to the case for the prosecu- 
tion and the confession of the accused 
himself, Mominuddi had, during the in- 
terval that elapsed between his de- 
parture from Meher’s house after his 
quarrel with Aminuddi and his return, 
obtained a dao from the house of one 
Samir Sardar and had concealed it in a 
drain pipe by the side of the road lead- 
ing from Meher’s house to his own house. 
When the moon rose, that is to say, at 
7 or 8 p. m., Aminuddi, Mominuddi, 
Sahar Ali Sardar, Belatali Sardar and 
one Ramjan, who is the uncle of Sahar 
Ali and Belatali, loft Meher’s house to- 
gether. After they had gone a distance 


1935 

of some 7 or 8 rasis, that is to say about 
300 yards, Mominuddi sat down on the 
road beside the drain pipe in which he 
had concealed the dao ostensibly for the 
purpose of relieving himself. The other 
four went on, Ramjan being in front, 
Aminuddi coming next, and Sahar Ali 
and Belatali last. Presently, Momin- 
uddi ran up from behind and gave 
Aminuddi a cut on the neck with his 
dao. Aminuddi at once fell to the ground, 
and his companions ran away. They 
re-assembled at Meher’s house almost 
immediately after ; and there they in- 
formed Belatali and Sahar Ali’s father 
Nabu, (who it may be added, is the bro- 
ther of the third eye-witness Ramjan) 
of what had occured. They also informed 
two persons named Jonah and Omar Ali 
who were with their father, as well as 
two other persons known as Bajtulla 
and Dildar. All these persons, except 
the last named, have been examined as 
witnesses. The party at Meher’s house 
then broke up and the alleged eye-wit- 
nesses, as well as the persons whom they 
had informed of the occurence, went 
away to their respective homes without 
saying anything further to anybody 
about what had happened, and without 
taking any steps to have information 
given to the deceased’s relatives or to 
the police. 

Later in the evening however a Hindu 
gentleman named Hemendra Nath Ghose, 
who lives with his uncle Lalit Mohan 
Ghose, in a house just beside the place 
of occurence, was informed by passers 
by that a man had been killed ; and on 
going outside he found a man lying dead 
on the roadside, with cuts on the neck 
and shoulders. He informed his uncle, 
Lalit, and the latter too went and saw 
the dead body, and immediately sent his 
driver Sachindra Nath Ray Chaudhuj-y 
to the thana to lodge information. The 
place of occurrence was only about a 
mile distant from the thana, and an 
information to the effect that a man was 
lying dead by the side of the road was 
lodged by Sachin at the thana at about 
11 p. m. The Sub-Inspector at once 
proceeded to the spot and took up the 
enquiry. After holding an inquest, he 
sent the dead body to the morgue for 
post mortem examination, and it may 
here be observed that the accused Momin- 
uddi together with his mother were 
found by the Sub-Inspector at the place 
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of occurrence and that Mominuddi 
was one of the persons sent to the 
morgue by the Sub-Inspector for the 
purpose of identifying Aminuddi be- 
fore the doctor. A small pair of 
sandals were found by the Sub- Inspec- 
tor beside the dead body and on enquiry 
he came to know that they belonged to 
Belat Ali Sardar, who it appears is a 
small boy of about 13 or 14. Belat Ali, 
on being questioned, made a statement 
to the Sub-Inspector as a result of which 
the Sub-Inspector .sent word to the 
thana to have Mominuddi arrested. 

The Sub-Inspector then proceeded to 
search Mominuddi’s house and there he 
found a blood-stained shirt, which has 
been identified as belonging to Momi- 
nuddi, lying concealed behind some 
paddy bags inside the house. Shortly 
after the search in Mominuddi’s house, 
Mominuddi was brought back from the 
morgue and was placed under arrest. The 
dhoti which was on his person was found 
to be blood-stained, and was accordingly 
taken possession by the Sub-Inspector. 
Shortly after, apparently as a result of a 
■statement made to the Sub-Inspector by 
the accused, the Sub-Inspector went to 
the house of Samir Sardar, where he 
took possession of the sheath or cover of 
the dao with which the murder is said 
to have been committed; the dao itself 
has not been found. On his return to 
the thana in the evening, the Sub-Ins- 
pector placed on record a formal first in- 
formation of murder, according to the 
information which he had obtained upto 
7 a. m. that morning. The substance of 
this information had actually been re- 
'Corded by the Sub-Inspector at 7 a. m. 
on a piece of plain paper, and the record 
thereof merely set forth the facts which 
had come to the knowledge of the Sub- 
Inspector up to that time. No mention 
was made therein of the fact that 
Mominuddi had been suspected of hav- 
ing committed the crime nor was any 
mention made of the names of any of 
the alleged eye-witnesses, the reason 
being that upto that time Belat Ali and 
his companions had not been examined. 
The accused was kept at Satkhira thana 
that night, that is to say the night of 
the 3rd April, and on the following day 
at 1-15 p. m. he was produced before a 
Deputy Magistrate for the purpose of 
having his confession recorded. He was 
•carefully questioned by the Magistrate 
1935 C/75 & 76 
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with a view to ascertaining whether or 
not he was really desirous of making a 
confession, and he was then given an 
hour and a half in which to think things 
over before making any confession. At 
the end of that time, the accused made 
a detailed confession which was recorded 
by the Magistrate and which had been 
admitted in evidence at the trial. I may 
say at once that, apart from all other 
considerations, the very contents of this 
confession leave no room for doubt that 
it was made voluntarily, nor has the 
learned advocate appearing for the 
accused, suggested that the confession 
was other than a voluntary one. 

When examined by the Committing 
Magistrate, the accused stated that he 
had been distracted at the time and 
that he knew nothing, and when ques- 
tioned by the Sessions Judge at the close 
of the trial he stated that he had not 
been feeling well at the time, and that 
he did not know what he has said. The 
confession is thus, in a sense, a retracted 
confession, and according to the usual 
practice it would require corroboration 
before it could be relied on. The Ses- 
sions Judge has not, in his charge to the 
jury, drawn their special attention to 
the necessity for having corroboration 
of a re tracted confession before placing 
reliance on it, but no point has been 
made on this by the advocate appearing 
for the accused, presumably for the rea- 
son that the other evidence in the case, 
if believed, not only affords the fullest 
possible corroboration of the confession, 
but is of itself sufficient to justify the 
conviction. 

It may further be remarked at this 
stage, that the advocate appearing for 
the accused has not attempted to criti- 
cise the charge to the jury on the ground 
of any misdirection. The charge is in 
fact an admirable one, the law has been 
carefully and correctly explained, and the 
evidence has been fully and impartially 
summed up. The advocate for the 
appellant has therefore very properly 
refrained from arguing that the verdict 
of the jury is vitiated by any misdirec- 
tion contained in the charge and has 
contented himself with drawing our 
attention to certain circumstances which 
he suggests, throw some doubt on the 
evidence of the alleged eyewitnesses, 
and has contended with very great force 
that ‘whatever view be taken of tho 
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matter this is not a case in which the was consistent with his innocence, but 


death penalty ought to be inflicted. 

All the persons named above in my 
summary of the case for the prosecution 
have been examined as witnesses, as 
well as the investigating officer, the 
medical officer and certain other less 
important witnesses. From what has 
been said above, it is clear that if the 
evidence of the alleged eye-witnesses be 
relied on, there can be no doubt about 
the guilt of the accused, inasmuch as the 
medical evidence discloses the fact that 
the injuries inflicted on the deceased 
were such as could only have been in- 
flicted with the intention of causing 
death. As regards the alleged eye-wit- 
ness, the main contention that has been 
put forward on behalf of the accused, is 
that their conduct immediately after 
the crime was unnatural, and especially 
their conduct in not disclosing what 
they knew to any impartial person and 
in not taking any steps to inform the 
police of what had occurred. I am un- 
able to accept this contention. The 
usual reluctance to give evidence, espe- 
cially in a murder case, which is so very 
noticeable in this country, must in the 
present case have been accentuated by 
the apprehension lest the alleged eye- 
witnesses should themselves fall under 
suspicions and by the sympathy which 
they must have felt towards the mother 
of the accused. She had lost one son, 
and the witnesses may well have felt 
reluctant to disclose anything that 
might result in her losing her other son. 
It is probable that it would never have 
become generally known that these per- 
sons had witnessed the occurrence if it 
had not been for the fact that Belat Ali 
had accidentally left his sandals behind 
at the place of occurrence, and the fact 
that the Sub-Inspector came to the spot 
almost immediately, and so was able on 
finding these sandals, to get hold of 
Belat Ali and his companions. In my 
)pinion, the fact that the alleged eye- 
witnesses were disposed at the outset 
lot to disclose what they knew is one 
vhich should not in any way be regarded 
ls tending to discredit their evidence. It 
las further been contended on behalf 
)f the accused that his own conduct 
vas that of an innocent man, as he 
went to the spot after the occurrence 
and accompanied the dead body to the 
morgue. It is true that his conduct 


it may well have been that he had no 
other alternative but to accompany his 
mother to where the dead body was 
lying, and that he could not very well 
refuse to accompany the dead body to 
the morgue for the purposes of identi- 
fication. Having regard to the over- 
whelming evidence of his guilt I am not 
prepared to hold that the accused’s con- 
duct was in any way indicative of his 
innocence. 

In these circumstances, I have no 
hesitation in accepting the evidence of 
the alleged eye-witnesses in its entirety 
and I am clearly of opinion that their 
evidence, taken together with the medi- 
cal evidence, establishes the guilt of 
the accused beyond all reasonable doubt. 
The facts that the accused was wearing 
a dhoti with bloodmarks on it and that 
a bloodstained shirt was found conce- 
aled in his house as well as the fact 
that a dao had disappeared from the 
house of Samir Sardar immediately 
after the accused had been there on the 
evening of the occurrence, these facts 
and also the fact that the accused made 
a full confession of hisguilt shortly after 
the occurrence, merely serve to fortify 
me in my conclusion, based on the evi- 
dence of the eyewitnesses, that the 
accused is guilty of the murder of his 
brother. 

On the question of sentence, various 
considerations have been urged on be- 
half of the accused. It has been said 
that he being the only surviving son of 
his widowed mother ought not to be 
sentenced to death. In my opinion that 
is not a matter in which any Court 
ought to take any consideration, in de- 
ciding whether or not the death sen- 
tence should be inflicted. It has also 
been urged that the accused’s confession 
shows that at that time at any rate he 
was sincerly penitent and filled with 
remorse and this has been put forward 
as a reason for imposing the lesser of 
the alternative sentences provided by , 
the law. This contention too I am not 
prepared to accept. Whether or not a 
man who has committed an atrocious 
crime like this, is truly penitent, is a 
matter which ought not to be taken into 
consideration in deciding the question 
of sentence, at any rate so far as the 
Courts are concerned, though it might. 
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perhaps be a circumstance which might 
induce the Local Government, in the 
exercise of its prerogative, to remit the 
death penalty. An argument which 
ought to carry much greater weight than 
either of the considerations referred to 
above is that the circumstances as dis- 
closed by the evidence for the prosecu- 
tion, and especially the confession of the 
accused, goes to show that the accused 
was overcome with passion at the in- 
sults which his brother (so he says) had 
heaped on him in the presence of his 
friends, and that it was under the in- 
fluence of a passion almost amounting 
to insanity that he procured and con- 
cealed the dao, made his preparations 
for the crime, and actually committed 
the crime. 

The crime was, in a sense, premedi- 
tated, inasmuch as the accused appears 
to have thought it out carefully before- 
hand, and to have procured and con- 
cealed the dao for the purpose of killing 
his brother. At the same time, the 
period that lapsed from the moment that 
the idea of killing his brother entered 
the accused’s mind, to the time when he 
actually carried out his purpose, was 
very short, perhaps only one or two 
hours, and during this period the ac- 
cused must still have been smarting 
under the insults which his brother is 
said to have heaped upon him in the 
presence of the gathering at Meher’s 
house. The accused clearly had some 
provocation, although that provocation 
was not such as could operate to take 
the offence out of the section, that is to 
3ay, to convert the offence from one of 
murder to one of culpable homicide not 
amounting to murder. At the same time 
bhe fact that the accused did commit 
the murder under the influence of such 
provocation, is one on which great weight 
3ught to be attached in considering the 
question of sentence. The accused is a 
young man of 22 or 23, and considering 
his age and the class to which he be- 
longs, it may well be that the sudden 
fury caused by his brother’s insults 
was such as to banish from his mind 
every idea except the idea of revenge. 
It may well be that he correctly des- 
cribed the state of his mind at that time 
when he stated as follows in his confes- 
sion, in answer to a question put by the 
Magistrate as to why he had committed 
such an act. The Magistrate has re- 


corded his answer thus : 

(He weeps and 'says): 

How can I say your honour, why it happened 
to be so on that day ? Everybody knows that 
we two brothers were on best terms. My bro- 
ther heaped all sorts of abuses on me. What 
Satanic thoughts possessed me I was not con- 
scious of what happened and how. (He con- 
tinues weeping). 

In view of all these circumstances, I 
am of opinion that this is a case in 
which the lesser penalty may properly 
be inflicted. The reference is therefore 
rejected, and the appeal is allowed in 
part. The conviction is upheld but the 
sentence is altered to one of transporta- 
tion for life. 

Cunliffe, J. — I am of the same opin- 
ion and I have little to add. I consider 
that it is impossible for us to escape 
confirming the conviction for murder, 
more specially having regard to the 
extremely clear evidence of the eye- 
witnesses which was quite unsha- 
ken in cross-examination and which 
was in no way contradicted by any tes- 
timony brought forward on behalf of 
the defence. With regard to what my 
Lord has proposed in relation to the 
reduction of the sentence from that of 
death to transportation for life I am 
also prepared to agree that that course 
should be taken but not without con- 
siderable hesitation. It cannot be too 
strongly insisted, as my Lord has 
pointed out, that the circumstance that 
the appellant is the only remaining soUj 
of the widow and the circumstance that 
he afterwards displayed considerable 
remorse ought not to be taken into con- 
sideration at all. What ought to guide 
us in a question of this character is the 
ascertainment, so far as we are able to 
ascertain it, of the state of mind of the 
appellant at the time when the crime 
was committed. 

There is no doubt that there was con- 
siderable provocation and there is also 
evidence that from the moment the 
provocation took place the appellant 
was seized with a kind of blind hatred 
against his brother. In the study of 
psychology we so often come across 
case» of lack of self control in people of 
the appellant’s station of life and that 
is why a confession is so valuable ; it is 
valuable here not in recording subsequent 
remorse but in showing the reaction 
from the state of mind of the accused 
at the time when the crime was com- 
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mitted. It is so often found that blind 
and hysterical hatred is succeeded by a 
state of mind as was seen in the present 
appellant when he made his confession, 
before the Magistrate of abject self re- 
velation and, as my Lord has pointed 
out, he described himself as having been 
seized by some satanio power at the 
time when the murder of his brother 
took place. Of course comment might 
be made though it has not been made 
by the Crown that the appellant’s con- 
fession to the Magistrate was a piece of 
acting. But in view of the carefully re- 
corded remarks of the Magistrate in 
which he addressed the accused en- 
couragingly by saying “ my boy” and so 
on it appears that the Magistrate was 
sincerely impressed by the sincerity of 
what he had said. For these reasons, 
although I think that this is a border- 
line case, and the provocation was not 
such as to take the crime out of the 
ambit of S. 302, I think we are justified 
in imposing the lesser penalty. 

K.S. Beferenoe rejected; 

Appeal party allowed. 
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Costello and Lort-Williams, JJ. 

Dinendra Mallich and another — 
Defendants — Appellants, 

V. 

Pradyumna Kumar M ullick^P WmtiS 
— Respondent. 

Appeal No. 79 of 1933, Decided on 21sb 
June 1934, from Original Suit No. 337 
of 1932. 

(a) Mortgage — Assignee of mortgage de- 
cree — Deed of further security in his favour 
containing fresh covenant to pay moneys 
with higher rate of interest — Properties old 
and new sold under decree — Application for 
personal decree for surplus dismissed as be- 
ing barred by time — Subsequent suit on per- 
sonal covenant in deed of further security 
held not maintainable — Civil P. C. (1908), 
S. 47 — Estoppel. 

Plaintifi who was the assignee of a mortgage 
decree against the defendants got executed by 
the defendant a deed of further security by 
which the defendants mortgaged further proper- 
ties to secure the decretal amount, cosls and 
further advances. The defendants therein made 
a fresh covenant to pay the moneys with a higher 
rate of interest and it was agreed that the plain- 
tifi should be allowed to include the further 
properties in the order for sale under the decree. 
The old as well as further properties were sold 
hut the plaintiff’s claim was not satisded where- 
upon he applied for a personal decree for the 
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surplus. It was dismissed as being barred by 
time. Then plaintifi instituted a suit on the 
personal covenant contained in the deed of fur- 
ther security; 

Held: that the matter had definitely become 
one of res judicata and that the suit was not 
competent; [P 603 0 1] 

Held also: that whether or not the arrange* 
ment between the parties was of a nature to 
permit of its being properly described in law, as 
an adjustment under 0. 21, R. 2, all parties 
treated it as such an adjustment and the plain- 
tiff manifestly acted upon the assumption and 
took proceeding upon the footing that it was in 
reality of such a kind that he could enforce it 
in proceedings of a summary character as he 
did; and as such the application for personal 
decree was in the nature of proceedings in execu- 
tion or at any rate a stop in the nature of such 
proceedings so as to be covered by S. 47; 

[P 603 G 2] 

Held further: that even if it did not, upon 
the ordinary principles of estoppel, the plaintiff 
by his earlier proceedings exhausted his reme- 
dies as against the defendants and as such the 
present suit was not competent. [P COl C 2] 

(b) Civil P. C. (1908), S. ll~S. 11 is not 
exclusive. 

The provisions ofS. 11 are not exclusive as 
regards question of res judicata: 1932 P C 161, 
Bel on, [P 602 Cl] 

(c) Execution — Parties agreeing that money 
due shall be realised by execution — Court can 
proceed by way of execution. 

Parties by agreement can arrange their own 
procedure and give jurisdiction to the Court to 
adopt that procedure and where the parties have 
agreed that money due shall be realised by 
execution, the Court has jurisdiction to proceed 
by way of execution. [P 602 C 2] 

(d) Execution — Decree binding — Decree 
altered by agreement of parties regarding 
mode of payment — Execution Court is bound 
to give effect to compromise. 

Where a decree is altered, by agreement of 
the parties with respect to the mode of p.ayment, 
the Court executing the decree is bound to give 
effect to the compromise and a decree- holder is 
entitled to proceed on the terms of the compro- 
mise which was executable as a decree. 

[P 602 C 2] 

(e) Civil P. C. (1908), O. 21, R. 2~-Adjusl- 
ment— Decree must be extinguished either 
wholly or in part. 

In order to constitute an adjustment which 
can bo recorded under O. 21, R. 2, it is indeed 
necessary that the arrangement between the 
parties should extinguish the decree either 
wholly or in part, [P 603 0 1] 

S, N, Banerjee'-for Appellants. 

L. P. E, Pugh — for Respondents. 
Facts of the case will be clear from 
the following extract from the judgment 
of Buckland, J., who heard the original 
suit: — 

This is a suit to recover from the 
defendant Kumar Dinendra Mallick and 
from the defendant Kumar Gopendra 
Mallick to the extent to which assets of 
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his father Kumar Gauendro Mullick, de- 
ceased, may come into his hands, a sum 
of Ks. 2,67,471-13-3 upon a covenant 
contained in a mortgage. deed dated 27th 
Juno 1934 executed in favour of the 
plaintiff by the defendant Kumar Dinen- 
dra Mallick and by Kumar Ganendro 
Mullick, deceased, for further interst 
and accounts, if necessary, and payment 
of costs. There are very few facts be- 
yond those set out in the pleadings to 
which it will be necessary to refer, 
though a reference will have to be made 
to the contents of the documents there 
mentioned. 

The history of the matter begins with 
a mortgage executed on 13th February 
1920 whereby Kumar Dinendra Mallick 
and Kumar Ganendro Mullick secured a 
loan to themselves of Rs. 3,00,000 by a 
mortgage in favour of Nandalal Roy 
and Pulin Krishna Roy of premises 3 
and 4, Corporation Street, and 5, Chow- 
ringhee Place, Calcutta, which I will 
call the Chowringhee properties. On 
26th July 1921 the mortgagees insti- 
tuted a suit No, 2350 of 1921, in order 
to enforce their mortgage, and on 18th 
August 1921 a Receiver was appointed 
in that suit in which a preliminary 
mortgage decree was made on 12th 
April 1922, and a final decree on 16th 
April 1923. On 5th January 1924 the 
property was put up for sale by the 
Registrar, but that sale was adjourned 
in circumstances introducing the plain- 
tiff into the matter. The plaintiff in 
order to have the sale adjourned, at 
the request of the mortgagors, paid 
Rs. 1,00,000 to the Roys, and on 27th June 
1924 there was due to the Roys from the 
mortgagors the sum of Rs. 2,87,411-5-6 
under the decree and costs estimated to 
amount to Rs. 6,000. The plaintiff at 
the request of the mortgagors paid off 
the Roys and obtained an assignment of 
the mortgage decree in his favour; he 
also paid to the Roys the estimated 
costs subject to taxation, . The net re- 
sult was that the plaintiff at the re- 
quest of the defendant had paid out 
Rs. 3,87,411-5-6, which was due under 
the decree, and a further sum of 
Rs. 21,923 which he lent and advanced 
to the mortgagors. Thereupon the docu- 
ment upon which this suit was filed 
was executed, that being a document 
whereby Kumar Ganendro Mullick and 
Kumar Dinendra Mallick mortgaged 73, 


Muktaram Babu Street and 24 and 25, 
Upper Chitpore Road, which I will call 
the Chitpore properties, for the purpose 
of securing these sums with interest at 
the rate of 11 per cent per annum, 
with a provision for compound interest 
in the event of default. That deed re- 
cites the mortgage of 13th February 
1920 in favour of the Roys. 

It also recites the history of the mat- 
ter, and contains covenants by the 
mortgagors to pay the several sums of 
Rs. 21,923 and Rs. 3,87,411-5-6. The 
deed also provides that the mortgagee 
shall be at liberty to include the Chit- 
pore properties so mortgaged which did 
not form the subject of the mortgage of 
1920 within the order for sale as though 
they had been comprised and included 
in the mortgage of 13th February 1920. 
It was also provided that if the mortga- 
gee should receive payment * of any 
money in the hands of the Receiver and 
any refund from the Roys or their at- 
torney out of the Rs. 6,000 paid as esti- 
mated costs, he would, after deducting 
his own costs, charges and expenses as 
between attorney and client that might 
be incurred in receiving such payment, 
apply the rest towards payment to him- 
self in part reduction of the indebted- 
ness of the mortgagors to himself. 

To summarise what I have stated the 
plaintiff took the place of the Roys in 
relation to their mortgage decree which 
covered the Chowringhee properties: he 
was to receive a higher rate of interest 
and as security he was to obtain the 
benefit of certain additional property. 
The amount secured was that covered by 
the mortgage decree with the addition 
of a sum of Rs. 21,923, and he obtained 
the advantage of the mortgagee’s per- 
sonal covenant to pay the money due 
under the decree and the further ad- 
vance. Kumar Ganendro Mullick died 
in 1928 leaving the defendant Kumar 
Gopendra Mullick as his heir. All the 
properties have been sold, and the sale 
proceeds duly credited in the mort- 
gage suit. The conveyance of premises 
No. 24 and 25, Upper Chitpore Road, has 
been exhibited for a purpose for which 
reference will presently be made. On 
14th March 1928 Kumar Dinendro 
Mullick conveyed to the plaintiff in 
this suit premises 24 and 25, Upper 
Chitpore Road. That conveyance re- 
cites the history of the matter and 
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among the recitals is to be found the 
following subject: 

And whereas the vendor did on 13th January 
1928 contract with the purchaser for the abso- 
lute sale to him of the said premises 24 and 
25, Upper Chitpore Road, free from encum- 
brances at or for the price of Rs. 45,000 which is 
to be set off against the balance of the purchasers 
dues from the vendor and the estate of Kumar 
Ganendro Mullick, deceased, under the decree 
and orders in the said Suit No. 2350 of 1921, and 
also under the said Indenture of additional 
security bearing date the 27th June 1924. And 
whereas over two lakhs of rupees is now due 
from the vendor and the estate of the said 
Kumar Ganendro Mullick deceased to the pur- 
chaser as aforesaid. Now this indenture witnes- 
seth that in consideration of the said sum of 
Rs. 45,000 by the direction of the vendor credi- 
ted to the vendor and the estate of the said 
Kumar Ganendro Mullick deceased by the pur- 
chaser in the account of moneys due under the 
said decrees in the Suit No. 2350 of 1£21, and 
the said Indenture of additional security, etc. 

This is relied upon for the purpose of 
saving limitation a point to which I 
shall come in due course. The plaintiff 
asks for a decree for Es. 2,67,471-13-3. 
No evidence has been gone into with re- 
gard to this, and if the sum were not 
agreed, there would have to be an ac- 
count. The defendant has admitted 
most of the facts save and except that 
he has not admitted, as has been al- 
leged, that payments have been made by 
the mortgagors or their authorized agents 
or by the receiver, and that the facts of 
such payments appear in the handwrit- 
ing of the parties making the same, or 
that the mortgagors have acki^iowledged 
their liability in writing. Otherwise 
the matters which I have stated in some 
detail are admitted. The defendants 
however state, which is the fact, that 
after all the mortgaged properties in- 
cluding those comprised in the docu- 
ments of 27th June 1924 had been ex- 
hausted in satisfying the plaintiff's 
claim, the plaintiff, in December 1931, 
made an application in the mortgage 
Suit No. 2350 of 1921 for a personal de- 
cree against the defendant for the bal- 
ance of his claim, viz. Es. 2,67,513 14-7. 
That application was heard and dismissed 
on the ground that it was barred by 
limitation, the reason being that the 
three years were thought to run from 
the date of the allocatur for costs due, 
but it was held that the decree-holder 
should have executed within three years 
from the date of the last sale, and that 
not having done so, his application was 
barred. That order was appealed against 
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and affirmed on appeal. In consequence 
the plaintiff finding himself debarred 
from obtaining a personal decree in Suit 
No. 2350 of 1921 has now brought a 
separate suit upon the personal cove- 
nants contained in the document of 27th 
June 1924 in order to realize from the 
defendants the amount which is due to 
him. 

Costello, J. — This is an appeal from 
a judgment and decree of Buckland, J., 
dated 18th May 1933. The suit was 
brought by Pradyumna Kurnar Mullick 
to recover from the defendant Kumar 
Dinendra Mullick and from the defen- 
dant Kumar Gopendra Mullick to the 
extent to which assets of his deceased 
father Kumar Ganendro Mullick might 
come into his hands a sum of Rupees 
2,67,471-13.3 upon a covenant contained 
in an instrument described as a deed of 
mortgage dated 27th June 1924, which 
was executed in favour of the plaintiff 
by the defendant Kumar Dinendra Mal- 
lick and by the said Kumar Ganendro 
Mullick. There was also a claim for 
further interest for accounts if neces- 
sary and for payment of such sum as 
might be found due. The main point for 
determination at the trial of the suit in 
the Court below was whether it was in 
law competent to the plaintiff to bring a 
suit on the basis of the covenants in the 
deed of 27th June 1924 having regard to 
certain events and legal proceedings 
which had occurred prior to the institu- 
tion of this suit. This history of the 
relations between the parties and the 
facts and circumstances upon which the 
plaintiff relied are briefly but clearly 
and sufficiently set forth in the open- 
ing paragraphs of the judgment under 
appeal and it is not necessary that we 
should recapitulate them. At the trial 
three points were taken on behalf of 
the defendants which the learned Judge 
summarized thus: 

Three points have been taken on behalf of the 
defendants. Firstly, it is urged that the suit is 
barred by limitation, for tho suit being now a 
suit for a simple money decree upon a bond, the 
suit would be barred unless instituted within 
six years from the date of the instrument unless 
grounds are established extending the period of 
limitation. It is further cont( uded that the 
matter is res judicata by virtue of the applica- 
tion made in the mortgage suit for a personal 
decree, and lastly, that the suit is barred by 
S. 47, Civil P. C., which requires that all ques- 
tions arising between the parties to the suit in 
which a decree was passed or their representa- 
tives and relating to execution, discharge or 
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satisfaction of the decree, shall be determined by 
ihe Court executing the decree and nob by a 
separate suib. 

The learned Judge held that the plea 
of limitation must fail and that decision 
has not been challenged in this appeal. 
Nothing further therefore need be said 
npon that point. As regards the other 
two points the learned Judge said that 
the question of res judicata is not alto- 
gether easy to divorce from matters to 
be considered in relation to the point 
taken under S. 47, Civil P. C., and he 
pointed out that authorities had been 
cited before him in the latter connexion 
in order to establish the proposition that 
any subsequent agreement between the 
parties relating to the subject matter of 
the decree is incapable of enforcement 
by a separate suit but must be treated 
as an adjustment of the decree itself and 
so dealt with in accordance with the 
provisions of S. 47, Civil P. C. Upon a 
careful review of the case as presented 
before him the learned Judge came to 
•the conclusion that under the covenants 
contained in the document of 27th June 
1924 the plaintiff had acquired fresh 
rights in addition to those he had ob- 
tained under the assignment to him of 
the original decree and he took the view 
that the personal covenants contained in 
that document were distinct and sepa- 
rate and altogether independent of the 
personal covenant contained in the ear- 
lier mortgage upon which it was sought 
to obtain a personal decree in the former 
proceedings in the year 1931, and that 
therefore the plaintiff was entitled to 
succeed in the suit. 

Mr. S. N. Banerjee on behalf of the 
defendants-appellants has argued before 
us that what really happened at the 
time of the assignment of the original 
decree by the Roy mortgagees to the pre- 
sent plaintiff was that the plaintiff 
■amalgamated the sum originally due to 
the Roys from the Mullicks as mortga- 
gors with the additional sum advanced 
by the plaintiff to the Mullicks and that 
the plaintiff in effect treated the whole 
sum as a consolidated liability due from 
the mortgagors to him and accordingly 
the sum paid to the plaintiff on 23rd 
August 1925 was taken by him in reduc- 
tion of the combined debts with the re- 
sult that when the plaintiff on 4th De- 
cember 1931 instituted the proceedings 
^which eventuated in the order ofdismis- 
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sal made by my brother Lort-Williams 
on 7th January 1932, the plaintiff was in 
essence and for all practical purposes 
taking execution proceedings in respect 
of the entirety of the defendants* then 
outstanding liabilities to the plaintiff 
and the plaintiff by making that appli- 
cation in the matter of the original 
mortgage and upon the basis of an ac- 
count made out upon the footing of both 
the original and the additional obli- 
gations had once and for all and irrevo- 
cably exercised the option given to him 
under the relevant provisions in the 
deed of 27th June 1924. 

Mr. Bannerjee accordingly argued that 
the arrangement entered into between 
the parties whereby the present plain- 
tiff for all purposes stepped into the 
shoes of the original mortgagees, the 
Roys, must be treated as being in the 
nature of an “adjustment” of the decree 
made in the mortgage suit and of such a 
kind that it clearly fell within the pur- 
view of the provisions of 0. 21, R. 2 and 
so attracted the operation of S 47, 
Civil P. C., which would have the effect 
of preventing the plaintiff from enforc- 
ing his rights against the mortgagors, 
the Mullicks, otherwise than by execu- 
tion proceedings in the original suit. 
Thus the plaintiff would be debarred 
from instituting any fresh suit and so 
the present suit ought to have been dis- 
missed. The plaintiff had put himself 
out of Court as regards a suit, said Mr. 
Bannerjee, by having definitely elected 
to treat the whole arrangement between 
him and the Mullicks as one fit to be 
effectuated in execution proceedings and 
that even as regards payment of the 
additional sum of Rs. 21,923 that must 
be regarded as having been treated by 
the plaintiff as being enforceable 
under the original decree. In any event 
the whole matter must be looked at as 
being governed by the principles of res 
judicata seeing that in the proceedings 
before Lort-Williams, J., the plaintiff 
was actually placing reliance upon the 
material covenants in the deed of 27th 
June 1924, at any rate for the purpose 
of saving limitation, moreover seeing 
that the amount then claimed by the 
plaintiff bad been arrived at upon the 
basis of a principal sum made up of the 
original balance plus the additional ad- 
vances together with interest calculated 
not at the rate stipulated for in the 
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original mortgage but at the higher rate 
agreed upon by the mortgagors as part 
of the consideration for the plaintiff’s 
forbearance and his consent not to seek 
to enforce his rights until after the 
lapse of one year from 1st June 1924. 
It is true that the points taken by the 
plaintiff as to the operative effect of the 
fresh covenants in the deed of 27th 
June 1924 were not pressed before Lort- 
'Williams, J., or even in the Court of 
appeal but they had been reiterated in 
the memorandum of appeal vrherein a 
complaint was made that they ought to 
have bean taken into consideration by 
the learned Judge on the hearing of the 
plaintiff’s application for a personal de- 
cree against the mortgagors. Further- 
more although these points were not 
urged in the Court of appeal they were 
nevertheless once more put forward in 
support of the application which the 
plaintiff subsequently made for leave to 
appeal to His Majesty in Council. 

Mr. Bannerjee further argued that had 
he so chosen the plaintiff might at the 
outset have brought a suit such as the 
one with which we are now concerned 
or else treat the fresh advances as part 
of the original loan and the additional 
securities as if they were part of the 
original securities and that as he had 
chosen to adopt the latter course it 
must be taken that all his rights had, to 
all intents and purposes, become absor- 
bed in his rights under the original 
decree. It follows from the line of 
argument that no fresh suit would lie 
for the recovery of the sum of Eupees 
3,87,411-5-6. The covenants in the deed 
of 27th June 1924, as regards this sum, 
fixed no time for payment save in so far 
as it postponed payment for a period of 
one year and they merely provided for 
the enhanced rate of interest and so it 
was argued that thus far, at any rate, 
the matter fell within the ambit of 
S. 47, Civil P. C. As regards the addi- 
tional sum of Es. 21,923 it was conced- 
ed that that was payable by virtue of a 
covenant not contained in the subject- 
matter of the original decree, but it was 
contended on behalf of the appellants 
that an option was conferred upon the 
plaintiff to treat it as if it had, in fact, 
been part of that decree and the plain- 
tiff' rightly or wrongly had elected so to 
treat it. It was in pursuance of these 
arguments that Mr. Bannerjee invit- 
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ed us to come to the conclusion that 
the position between the parties must- 
be dealt with as one within the con-^ 
templation and sphere of the provisions 
of 0. 21, E. 2 and that the arrangement 
made by the assignment and deed of ad- 
ditional security in 1924, must be re- 
cognised and given effect to as an ‘‘ad- 
justment” within the meaning of that 
rule. In this connexion Mr. Banerjea 
cited the case of 66 I A 30 (1) with tho 
object of showing that there need not be 
any particular form of application on 
the part of a decree-holder for the pur- 
pose of certifying such an adjustment to 
the Court and getting the Court to re- 
cord the same, and that there is no time 
limit for such proceedings. All that is- 
required under the Eule is that the Court 
should be informed of any arrangement 
come to by the parties which is relied 
upon as an adjustment and that the 
Court should make that adjustment a 
matter of record: see also 64 Cal 143 (2) 
per Suhrawardy and Cuming, JJ. The 
arrangement between the Mullicks and 
the present plaintiff was in fact brought 
to the notice of the Court through the 
medium of the petition filed by the 
puisne mortgagees on 16th July 1924 
when they asked for an order for the 
sale of some of the mortgaged properties, 
and again by the notice of motion and 
the affidavits put in on both sides in 
connexion therewith in the proceedings- 
before Lort-Williams, J , on the applica- 
tion of Pradyumna for a personal decree 
against the mortgagors. In the affidavits 
used by the defendants in these pro- 
ceedings no objection was taken to the 
statement of facts relied upon by the 
plaintiff. 

It is to be observed that the present 
suit was brought to enforce the coven- 
ants to pay, contained in the deed of ad- 
ditional security of 27th June 1924, after 
giving credit for the sums realised ia 
the sales by the Registrar and by pri- 
vate sales of the additional properties. 
Mr. Pugh on behalf of the plaintiff res- 
pondent says that as on the same day the* 
27th June 1924 the Eoys assigned by a 
separate deed to Pradyumna their decree,, 
their security and the benefit of the ori- 

1. Sri Prokash Singh v. AlUhabad Bank Ltd.,. 

1929 P C 19=114 1 C 581=66 I A 30=3 Luck. 

684 (P G). 

2. Jalim Chand Patwari v. Yusuf Ali Chaudhuri,. 

1925 Cal 1012=86 I 0 1051=64 Gal 143. 


Dinendra V. Pradyumna Kumar (Costello, J.) 



1935 Dinendka v. Pradyumna 

ginal mortgage, the plaintiff acquired 
two separate and distinct sets of rights 
that is to say his rights in the Roys’ 
mortgage suit transferred to him and his 
rights under the deed of additional secu- 
rity. In the deed of additional security 
there were provisions to the effect that 
the decree in the suit was to be altered 
and varied by the inclusion thereunder of 
(1) The sum of one lac paid to the Roys 
in satisfaction of their decree. That 
could no longer be claimed in the mort- 
gage suit. (2) The sum of Rs. 21,923. 
(3) A sum of Rs. 6,000 for costs, agreed 
to be subject to increase or refund. (4) A 
higher rate of interest. (5) A condition 
that the mortgage should not be enforced 
for a year. 

Mr. Pugh however argued that all 
these provisions except perhaps the last, 
were inoperative, impossible and indeed 
illegal and even the last was probably also 
inoperative as regards the suit because 
the former decree could not be altered or 
varied save within very narrow limits, 
see S. 152, Civil P. C., and 0. 28, R. 11, 
English Rules of Procedure. In support 
of this contention Mr. Pugh referred to 
(1896) 1 Ch G73 (3). In order to carry 
out the projected scheme and give effect 
to the variation enumerated above there 
would have to be an amendment of the 
decree and there would bo required a 
fresh account taken and a new report by 
the Registrar, a new time to redeem and 
a new final decree for the sale of the 
properties not included in the original 
mortgage. Mr. Pugh argued that this was 
an impossible position and so the case 
fell within the provisions of S. 57, Con- 
tract Act, and the impossible terms 
should be disregarded ; the rest of the 
agreement including the covenant to pay 
being still binding. 

The real position said Mr. Pugh was 
that as under the assignment of the 
mortgage the plaintiff could get a sale 
by the Registrar of the original proper- 
ties and then proceed under 0. 34, R. 6, 
as the plaintiff in fact did in respect of 
the amount fixed by the Registrar less 
the proceeds of the Registrar’s sale and 
less the sum of one lac already paid 
under the deed of additional security, 
there was a definite covenant to pay a 
sum of Rs. 3,87,411-5-6 which included 
the Rs. 1,00,000, the further sums of 

8. Ainsworth v. Wilding, (1896) I Ch 673=(35 L J 

Ch 132=44 W R 640=74 L T 193. 
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Rs. 21,923 and Rs. 6,000 and the higher 
rate of interest. It was accordingly con- 
tended for the respondent that the provi- 
sions in the deed of 27th June 1924 were 
cumulative and not alternative. In 
answer to the appellants* contention! 
that the arrangement between the par- 
ties was in the nature of an adjustment. 
Mr. Pugh argued that an agreement to be 
an adjustment within 0. 21, R. 2, must be 
one which extinguishes the decree either 
in whole or in part and cannot include 
anything in the nature of a mere execu- 
tory contract the effect of which is to 
substitute one decree for another. In 
132 I C 670 ( 4 ), Sir Shadi Lai held that 
a compromise which contains some sti- 
pulations that have not been carried out 
but are to be carried out in future, does- 
not amount to an adjustment within the 
meaning of 0. 21, R. 2, following the 
decisions in 17 M L T 222 (5) and 32 C 
W N 434 (6) ; see also 50 Mad 897 (7} 
and 6 Rang 285 (8). Mr. Pugh’s argu- 
ment came to this: that a decree may be 
dealt with by payment, i. e., satisfaction 
or by adjustment, i. 0 ., by accepting some- 
thing other than payment in discharge or 
by any other agreement which gets rid of 
the decree and constitutes an entirely 
new agreement which is enforceable liko 
any other agreement by means of a suit. 
Mr. Pugh conceded that an agreement to 
accept payment by instalments or even 
to pay more than the amount of the de- 
cree is not illegal, but insisted that it is 
nob an adjustment which can be re- 
corded and even if it were, a Court exe- 
cuting the decree should pay no atten- 
tion to it : see 7 All 424 (9). Such an 
arrangement remains to be enforced by a 
separate suit for damages. 

Mr. Pugh then proceeded to argue that 
in any event the arrangement made bet- 
ween the parties had never been pro- 
perly certified to the Court by the plain- 
tiff" or recorded by the Court and so as 
there was no adjustment and no record 
of it, S. 47, Civ il P. 0 . could hav e no 

4. Bakshi Rtam v. Lala Desraj, 1931 Lah 608= 
132 I G 670. 

5. Lodd Goviacloss v. Ramadoss Vishnudoss, 
1916 Mad 601=28 I C 376=17 M L T 222. 

6. Azizur Kabarnan v. Aliraja Choudhari, 1929 
Cal 627=1 13 I C 9=32 OWN 434. 

7. Vonkata Lingama v. Venkatadri Rao, 1927 
Mad 911=106 I G 218=50 Mad 897. 

8. Ahmed Rahman v. A. L. A. R. Ghettiar Firm, 
1928 Rang 191=110 I C 873=6 Rang 285. 

9. Fateh Muhammad v. Gopal Das, (1885) 7 All 
424=1385 A W N 76. 
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application at all. As regards the ques- 
tion of res judicata Mr. Pugh said that 
S. 11, Civil P. 0., did not apply. It is 
of course clear law that the provisions of 
S, IL are not exclusive. This has been 
laid down repeatedly by their Lordships 
of the Judicial Committee and we need 
only refer to the recent case of 59 I A 
247 (lO), per Lord Russell of Killowen 
at pp. 254 and 255. Mr. Pugh argued 
however that in spite of that being the 
law there could be no question of res 
judicata in the present case because al- 
though in the proceedings before Lort- 
Williams, J., matters arising out of the 
deed of additional security were put for- 
ward in the petition, they were in fact 
not relied upon and in any case were not 
adjudicated upon, because the only 
point decided by Lort-Williams, J., was 
the question of whether the application 
for the personal decree was within time 
or not and in any case the inclusion of 
such matters within an application 
which was made in the original suit was 
unjustifiable in law and so must be dis- 
regarded. 

Mr Pugh was however at a loss to 
explain how it came about that the same 
points were again put forward in the 
Memorandum of Appeal filed in the ap- 
peal from the order of Lort-Williams, J., 
and yet once again in the application 
made on 19th July 1932 for leave to 
appeal to Ilis Majesty in Council. The 
utmost Mr. Pugh could urge was that 
there was merely an error in procedure 
and nothing more than a futile attempt 
to enforce in execution proceedings a 
claim which properly could only be 
enforced by suit and therefore a decision 
rejecting that impossible application 
could in no sense give rise to a plea of 
res judicata in a suit based on a different 
cause of action. Mr. Pugh emphasised 
his contention that what we are con- 
cerned with are two different causes of 
action entailing two different and dis- 
tinct remedies. 

There is no doubt a great deal to be 
said for the arguments put forward on 
behalf of the respondents and it may 
well be a matter of doubt whether it can 
rightfully be said in this case that there 
was an adjustment between the parties 
within the meaning of 0. 21, R. 2. It 

J.O. ^Ig. Sein Done v. Ma Pan Nyun, 1932 P 0 

161=137 I 0 828=59 I A 217=10 Rang 322 
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must be borne in mind however that it 
has been held on several occasions that 
parties by agreement can arrange their 
own procedure and give jurisdiction to 
the Court to adopt that procedure and 
where the parties have agreed that 
money due shall be realised by execu- 
tion. the Court has jurisdiction to pro- 
ceed by way of execution : see 57 Cal 
789 (11), where B. B. Ghose, J., referred 
to and followed the decisions in 5 C P 
516 (12), 2 I A 219 (13), 20 Cal 22 (14) 
and 11 All 228 (15), and it would seem 
that where a decree is altered by agree- 
ment of tlie parties with respect to the 
mode of payment, the Court executing 
the decree is bound to give effect to the 
compromise and a decree-holder is enti- 
tled to proceed on the terms of the com- 
promise which was excutable as a 
decree ; see 10 Pat 173 (16), where a 
large number of authorities were con- 
sidered and reviewed. Having regard 
to the authorities relied upon by Mr. 
Pugh however it seems to me more than 
a little doubtful whether the arrange- 
ment between the Mullicks and the 
plaintiff can rightfully be regarded as an 
adjustment within the meaning of 0. 21, 
R. 2. The arrangement as Mr. Pugh 
pointed out involved important and 
substantial variations of and additions 
to the matters comprised within the 
compass of the original decree in the 
mortgage suit, in that there were the 
further advances — the higher rate of 
interest, and the provision of additional 
security. 

If the arrangement could properly bo 
regarded as an adjustment I have no 
doubt that it was sufficiently certified 
to the Court and became recorded by 
the Court in the courso of the proceed- 
ings instituted by the puisuo mortgagee 
on 16th July 1924, and/or the proceed- 
ings by the plaintiff in connexion with 

11. Hridoy Mohan Sanyal v. Khagendra Nath 
Sanyal, 1929 Oal 637=127 I G 258=57 Cal 
789. 

12. Pisani v. Attorney General for Gibralter, 
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(1893) 20 Cal 22. 
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the notice of motion dated 4th December 
1931 and the order of Lort- Williams, J., 
reciting the afRd;ivits used in those pro- 
ceedings: cf. 43 Cal 207 (17) and 45 Bom 
91 (18). I think it is correct to say that in 
order to constitute an adjustment which 
can be recorded under O. 21, B. 2 it is 
indeed necessary that the arrangement 
between the parties should extinguish 
the decree either wholly or in part. In 
the present instance it may perhaps be 
said that in effect the original mortgage 
decree was in part satisfied by the giving 
of the additional securities. No doubt 
if there had been a proper adjustment 
then the provisions of S. 47, Civil P. C., 
would have come into operation and the 
plaintiff would have been limited as 
regards his remedies to proceedings in 
execution. It can scarcely be said I 
think that the application for the per- 
sonal decree made in the original suit 
was in the nature of execution pro- 
ceedings for if the application had not 
been barred by limitation a decree might 
have been made by Lort. Williams, J., 
which itself would bo enforced by fur- 
ther execution proceedings if the defen- 
dants had not complied with the orders 
thereby made. In the peculiar circum- 
stances of this case however it might be 
possible to say that the application for 
the personal decree was in the nature of 
proceedings in execution or at any rate 
a step in the nature of such proceedings 
so as to be covered by the provisions 
ofS 47. 

In that event it would seem clear that 
the plaintiff had nob only made his final 
election as regards the mode of enforcing 
his rights bub having done so and founded 
his claim upon provisions of the deed of 
27th June 1924 and accounts based upon 
those provisions, the matter had defi- 
nitely become one of res judicata in 
that he had relied on the covenants in 
the deed of 27th June 1924 as evidenced 
by para. 12 of his Memorandum of Ap- 
peal and para. 12 of the application for 
leave to appeal to Ilis Majesty in Coun- 
cil. However whether or not the ar- 
rangement between the parties was of a 
nature to permit of it being properly 
described in law as an adjustment under 
O. 21, B. 2, it seems clear enough that 

17. Eusulfizeman Sarkar v. Sanchia Lai, 1916 
Cal 451=34 1 0 606=43 Cal 207. 

18. Pandurang Balkissen v. Jagya Bhau, 1921 
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all parties treated it as such an adjust- 
ment and the plaintiff manifestly acted 
upon the assumption and took proceed- 
ings upon the footing that it was in 
reality of such a kind that he could 
enforce it in proceedings of a summary 
character analogous to proceedings in 
execution and he does seem to have 
sought to avail himself of the provisions 
in the deed of 27th June 1924, which 
prescribed that the mortgagee should be 
at liberty to include the said properties 
described in the schedule thereto (the 
additional securities) within the order 
for sale contained in and ordered by the 
said decrees 

as if the last mentioned properties had been 
comprised and included in the said (original) 
indenture of mortgage of 13th February 1920 
without having to institute a fresh suit on the 
footing of these presents and also to include the 
amounts due and owing on thete presents for the 
time being as having been included in the said 
part recited indenture of 13th February 1920 
and in the said decrees. 

Mr. Bannerjee argued, as I have pre- 
viously stated, that the conduct of the 
plaintiff amounted to a final conclusive 
and irrevocable election as regards the 
possible remedies open to him. Mr. Pugh 
objected, and no doubt rightly, to the 
idea of any assistance being afforded to 
the defendants based on a doctrine of 
election exercised by the plaintiff, but I 
think the matter assumes rather a dif- 
ferent aspect if in place of “election” 
one substitutes “estoppel” as a ground 
for saying that the plaintiff by his ear- 
lier proceedings exhausted his remedies 
as against the defendants. In 5 C. P. 
516 (12) a number of instances were 
given where jurisdiction had by consent 
been exercised in a manner which was a 
deviation from the cursus curiae and it 
was held that this could be done unless 
there was an attempt to give the Court 
jurisdiction which it did not possess or 
something occurred which was such a 
violent strain upon its procedure that it 
put it entirely out of its course. I do 
not think that what was originally done 
by the plaintiff in the present case was 
of such a revolutionary or violent nature 
as to put the Court “entirely out of its 
course,” but I would prefer to rest our 
decision in this appeal upon principles 
analogous to those which were applied 
by their Lordships of the Judicial Com- 
mittee of the Privy Council in 2' I. A. 
219 (13) where their Lordships treated 
the matter as one which fell under a 
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section equivalent to S. 47, Civil P. C., 
but added that even if it did not, they 
thought that upon the ordinary princi- 
ples of estoppel the respondent could 
not be heard to say that the question 
was not one within that section : see 
per Sir James Colville, 2 1. A. 219 (13) 
at p. 233. 

It seems to me upon a consideration 
of all the facts and circumstances of the 
present case that the plaintiff cannot 
now be heard to say that he had any 
remedy available to him as against the 
mortgagors other than that which he 
himself selected and upon which he took 
his stand not only before Lort-Wil- 
liams, J., but with more or less serious- 
ness both in the appeal and in the ap- 
plication for leave to proceed to His 
Majesty in Council. That view of the 
matter applies at any rate, io the main 
part of the plaintiff’s case, that is to 
say, to so much of it as was directed to 
the recovery of the balance of the ori- 
ginal mortgage money and interest 
thereon at the rate of 9 per cent sti- 
pulated for in the original mortgage deed 
of 13th February 1920. As regards the 
additional sums advanced and the extra 
2 per cent interest dealt with by the 
deed of additional security of 27th June 
1924 these items must be taken to have 
been covered pro tanto by the value or 
rather the amounts received in respect 
of the additional properties. There is 
no material before us to show what sum 
if any is still owing solely by reason of 
the terms of the deed of 27th June, but 
whatever it may have been, credit as 
against that would in any event have to 
be given for the sum of Es. 87,500 
realised by the sale of the properties 
described in the schedule to the deed 
of 27th June 1924. Even as regards 
the additional advances and the extra 
interest however I am disposed to hold 
that the plaintiff by his own acts in the 
law has precluded himself from reagi- 
tating the matter by means of a fresh 
suit. There is a further point of some 
substance though of a formal kind, 
which constitutes such a defect as dis- 
entitles the plaintiff to succeed in the 
present suit. As the suit is constituted 
it is in the form which is ordinarily 
described as a mortgage suit, but the 
relief sought by the plaintiff is merely 
an order for payment of money and the 
taking of accounts. Moreover the plain- 


tiff is claiming on the basis of the docu- 
ment of 27th June 1924 which in paras^ 
8 and 9 of the plaint is described as- 
a mortgage deed though’no evidence was 
given to show that the deed of 27th 
June 1924 had ever been registered as a 
mortgage. Leaving this on one side 
however I hold that the plaintiff by his 
conduct and by matters of record, was 
estopped from instituting the present’ 
proceedings and therefore I think that 
this appeal should be allowed with costs 
both here and the Court below. 

Lort-Williams, J . — A comparison of 
the petition of lOth December 1931, filed 
in the mortgage Suit No. 2350 of 1921» 
and the account annexed thereto with 
the plaint filed in the present Suit- 
No. 337 of 1932, and the account an- 
nexed thereto, shows that the sums 
claimed in the two proceedings are prac- 
tically identical. The slight difference 
in the totals is accounted for by the 
fact that in the first account, there was 
an error of omission of a payment of 
Es. 5,000 made on 13th January 1928> 
and consequent errors in the subsequent 
calculation of interest, and by the fact 
that in the second account an extra sum 
of Es. 5,280 has been claimed for inte- 
rest for a further period of 78 days from 
4th December 1931 to 19th February 1932 
(namely, the period from the date of the 
notice of motion for a personal decree^ 
to the date when the present suit was 
filed), and lastly by the fact that the 
costs, amounting to Es. 1,445 of the 
unsuccessful application for a personal 
decree have been added. 

The petition and the account thereto 
annexed were based, not only upon the 
original mortgage decree, but also upon 
the terms of the subsequent indenture 
dated 27th June 1924 though the atten- 
tion of the Court was not drawn to this 
document, nor was any particular argu- 
ment directed thereto. But the total 
sum claimed was arrived at by includ- 
ing the sum of Es. 1,00,000 paid prior 
to the assignment of the decree, the fur- 
ther advance of Es. 21,923 and the in- 
creased rate of interest, and by giving 
credit for the proceeds of sale of the 
further security, all of which incidents 
arose out of, and by reason of the inden- 
ture, and not upon the original mortgage 
decree. If there can be any doubt upon 
this point, it should be resolved by the 
fact that one of the grounds of appeal, 
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and of the petition for leave to appeal 
to the Privy Council was that the Court 
had failed to take into consideration the 
covenants contained in this indenture. 
Therefore, it seems clear that the plain- 
tiBf had always treated and regarded, 
and, for the purpose of the petition, 
continued to regard, the indenture and 
the covenants therein contained, as an 
adjustment of the decree, and asked the 
Court so to regard them, and to decide 
the matter accordingly. 

It was doubtless for these reasons 
that the plaintiff decided to file his 
petition asking for a personal decree in 
the mortgage suit. In my opinion, his 
decision was correct. The question was 
one arising between the parties to the 
suit in which the decree was passed, or 
their representatives, and relating to 
;the execution, discharge or satisfaction 
of the decree, within the meaning of 
S. 47, Civil P. C,, and could not be the 
subject of a separate suit. His petition 
was rejected and the matter cannot now 
be reagitated. Therefore, the present 
suit is incompetent and the decree must 
be set aside. And even if it were argu- 
able that the matters covered by the 
indenture could not properly have been 
agitated upon the application for a per- 
sonal decree in the mortgage suit, and 
that the Court had no jurisdiction to 
ontertain them, there is no material 
before this Court to show that anything 
is due to the plaintiff solely in respect 
of the covenants contained in the in- 
denture. On the contrary, if those mat- 
ters are to be excluded which arose by 
reason of thje assignment of the mort- 
gage decree and which were admittedly 
a proper subject, for, and covered by the 
application in the mortgage suit, the 
result of the account seems to be that 
the plaintiff* has received payment in 
full in respect of those matters which 
were solely the subject-matter of the 
indenture. For all these reasons, this 
appeal must be allowed with costs both 
here and below. 

K-S. Appeal allowed. 
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S. K. Ghose and Henderson, JJ. 

Emperor 

V. 

Ajahar Mandal and others — Accused, 

Criminal Ref. No. 107 of 1934, Deci- 
ded on 7th December 1934. 


Criminal P.C. (1898), S. 342~-Case triable 
by Sessions Court-— Omission to examine ac- 
cused in committing Court is not disregard 
of mandatory provision — Such provision ap- 
plies only to Sessions Court. 

In a case which is triable by a Sessions Court, 
it is the latter Court which tries the accused 
and calls upon him to enter on his defence and 
therefore it is to that Court that the mandatory 
provisions of S 34*2 aie applicable That being so it 
cannot be said that the omission to examine the 
accused in the committing Court is a disregard 
of an express provision of law and therefore ille- 
gal : 1921 Sind 131, Bel. on.\ 23 Mad 636, ExpL 
and Dist] 1927 Cal 250, Ref. [P 606 0 2] 

Probosh Chandra Chatter ji — for Re- 
ference. 

Anil Chandra Roy Chaudhnry — 
Against reference. 

S. K. Ghose, J . — This is a reference 
by the Sessions Judge of Nadia recom- 
mending that the commitment of Ajahar 
Mondal and others may be quashed 
under S. 215, Criminal P. C. It appears 
that after an incpuiry in the Court of the 
Sub-Divisional Magistrate the accused 
were committed to the Court of Session 
on charges under Ss. 304 and 323, 
I. P. C Before the committing Magis- 
trate the prosecution witnesses were not 
cross-examined, nor were any defence 
witnesses examined. The accused were 
also not examined under S. 342, Crimi- 
nal P. C. The Judge says that this 
omission to examine the accused is ille- 
gal, and accordingly ho recommened 
that the commitment should be quash- 
ed. There is no doubt that it is very 
desirable that there should be an exa- 
mination of the accused in the Court of 
the committing Magistrate. But the 
point now debated is that there must 
be an examination of the accused unde^. 
the mandatory provisions of S. 342, Cri- 
minal Procedure Code, before the accus- 
ed is committed to the Court of Sessions 
and that the omission to so examine the 
accused is illegal. It is pointed out 
that S. 342 occurs in Chap. XXIY of the 
Code which makes general provisions to 
inquiries and trials. Sub-S. (1), S. 342 
may be divided into two parts. The first 
part is discretionary and it says that 
for the purpose of enabling the accused 
to explain any circumstance appearing 
in the evidence against him the Court 
may put such questions to him as it 
considers necessary. Then there is the 
mandatory part, which says that the 
Court shall for the purpose aforesaid 
question him generally on the case after 
the witnesses for the prosecution have 
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been examined and the accused is called 
upon for bis defence. There is no doubt 
that this mandatory provision will ap- 
ply to all inquiries and trials provided 
that the stage mentioned therein is rea- 
ched, namely after the witnesses for the 
prosecution have been examined and 
before the accused is called upon for his 
defence. This is clear enough, but see 
for instance 54 Cal. 286 (l). Now the 
question arises whether such a stage is 
reached in an inquirv , under the provi- 
sions of Chap. XVIII. According to 
S. 208, Criminal P. C., the Magistrate 
shall take all such evidence as may be 
produced in support of the prosecution 
or on behalf of the accused or as may be 
called for by the Magistrate. 

Then according to S. 209 when such 
evidence has been taken and the Magis- 
trate has, if necessary, examined the 
accused for the purpose of enabling him 
to explain any circumstance appearing 
in the evidence against him, the matter 
is to proceed further. It will be seen 
that this latter provision corresponds to 
the first or discretionary part of sub- 
S. (l), S. 342. It is contended that this 
does not mean that the second or man- 
datory part of S. 342 is excluded from 
the scope of an inquiry held under 
Chap. XVIII. But the fact that the 
discretionary provision occurs in S. 209 
and the mandatory provision does not 
occur is itself an indication that ordi- 
narily in an inquiry in the committing 
Magistrate’s Court, the stage at which 
the accused is called upon for his de- 
fence is not reached. S. 210 provides 
for the framing of a charge, but it does 
not follow that the next proceeding is 
for the accused to enter on his defence. 
It is not provided that the accused shall 
be called upon to finish the cross-exami- 
nation of the prosecution witnesses, and 
there enter upon his defence such as is 
provided for in S. 266. All that S. 211 
says is that the accused shall be requir- 
ed to give in a list of the persons whom 
he wishes to summon to give evidence 
on his trial, that is, his trial in the 
Court of Session. The Magistrate may 
in his discretion examine any of these 
witnesses under S. 212. But at no stage 
in the inquiry is the accused called upon 
for his defence. On the contrary, 8. 219 
provides that even after commitment 

1. Beohu Lai Kayastha v. Injured Lady, 1927 

Cal2S0=100 IC 877=28 OrLJ 297=64 Cal 286. 
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the Magistrate may summon and exa- 
mine supplementary witnesses and such 
examination shall, if possible, be taken 
in the presence of the accused. Thus it 
is apparent that in the Court of the 
committing Magistrate the stage at 
which the examination of the accused is 
mandatory is not reached. Obviously 
that stage is only reached at the trial in 
the Court of Session. In support of the 
reference reliance has been placed on 
23 Mad. 636 (2). That case was decided 
in 1900 and it seems to have overlooked 
the fact that the words “if necessary”’ 
in S. 209 did not occur in the Code of 
1882, but were introduced for the first 
time in the Code of 1898, for the view 
that the effect of 8. 209 is that it is not 
left to the discretion of theMagistrate is 
not borne out by the words of the sec- 
tion itself. Moreover, as the Advocate 
for the Crown has pointed out, in this 
case the provisions of 8. 342 were appa- 
rently not considered. Out attention 
has been drawn to 83 I. C. 895 (3) and 
the view taken therein meets with our 
approval. It stands to reason that, in a 
case which is triable by a Sessions Court 
it is the latter Court which tries the 
accused and calls upon him to enter on 
hjs defence and therefore it is to that 
Court that the mandatory provision is 
applicable. That being so, it cannot be 
said that the omission to examine the 
accused in the committing Court in this 
case was a disregard of an express provi- 
sion of law and therefore illegal. The 
reference must be rejected. The records 
must be sent down as early as possible. 

Henderson, J. — I agree. Mr. Chat- 
terji made a desperate attempt to per- 
suade us to hold that an accused person 
is called upon for his defence before tho 
committing Magistrate, that is to say 
at a time when he has not even pleaded 
to the charge and when the prosecution 
have not examined a single witness be- 
fore the only Court which has power to 
try him. That argument not only gives 
the words used an unnatural meaning 
but also entirely ignores the provisions 
of 8. 289. 

K.s, Eeference rejected, 

2. Queen Empress v. Pandara Tow an, (1900) 23 

Mad 63G=2 Weir 253. 

3. Dinu V. Emperor, 1921 Sind 131=83 I C 895= 

26 Or L J 191=16 SL K 201. 



1935 

A. 1. R. 1935 Calcutta 607 

E. C. Mitter, J. 

Bhupendra Nath Boy — Appellant. 

V. 

Narayanpada Adhikari — Eespondent. 

Appeal No. 844 of 1932, Decided on 
18th December 1934. 

Rea Judicata — Notice to quit and suit for 
ejectment — Tenancy not proved and suit 
dismissed— Subsequent suit for rent — Rela- 
tionship then also not proved and suit dis- 
missed — Subsequent suit for declaration of 
title and possession on allegation of tenancy 
and forfeiture held not barred by prior suit. 

A suit by a landlord for ejectment of the 
tenant after notice to quit was dismissed as the 
alle^^ed relationship of landlord and tenant was 
not proved. Subsequently the landlord filed a 
suit for rent against the defendants for the same 
lands This also was dismissed as in this also 
the relationship was not proved. Subsequently 
the landlord filed another suit in which he 
stated that the defendants were his tenants but 
the tenancy had been determined by reason of 
the denial of the defendants as to relationship 
of landlord and tenant having been given effect 
to by the final decision in the prior suits. Plain- 
tiff based bis cause of action on the forfeiture of 
the tenancy on two dates, namely the dates of 
decision in those two suits and prayed for posses- 
sion on declaration of title: 

Held * that the present suit was not barred 
by res judicata by decision in the prior suits. 
The judgments passed therein were no doubt 
res judicata, but res judicata on a very limited 
point, viz., on the point that there was no re- 
lationship of landlord and tenant between the 
plaintiffs and defendants at the time when the 
notice to quit was served or for the period in 
claim in suit for rent. It was not res judicata 
on the point of the plaintiffs’ title or on the 
point as to whether there was relationship of 
landlord and tenant between the plaintiff and 
defendant at a time prior to the date when the 
notice was served on the defendants, [P 608 C 1] 

S. C. Basak and Urukramdas Chakra- 
varty — for Appellant. ^ 

Hiralal Chakravarti, Sitararti Barter ji, 
Babindra Nath Bhattacharjee and Pra- 
hash Chandra Ghose — for Respondent. 

Judgment. — This appeal on behalf of 
the plaintiff is in a suit for possession 
of a piece of land admittedly in the pos- 
session of the defendants. The plain- 
tiff’s case is that the defendants were 
their tenants but they denied the rela- 
tionship of landlord and tenant in two 
suits, one instituted in the year 1920 
and the other in the year 1929 and that 
by reason of the denials being given 
effect to in the said suits, there has been 
a forfeiture of the tenancy. In the 
prayer portion, the plaintiff asked for 
possession on declaration of their title. 
The Court of first instance after over- 
ruling the plea of res judicata urged by 
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the defendants found in favour of the 
plaintiffs on the question of their title 
and also on the question of limitation 
and decreed the suit. On an appeal by 
the defendants the Subordinate Judge 
has held that the plaintiffs’ suit is 
barred by res judicata. The only ques- 
tion is whether the decision of the Sub- 
ordinate Judge on the question of res 
judicata is correct or not. The point 
arises on the following facts: 

The plaintiffs served a notice to quit 
on the dafendants on 24fch Bhadra 1326, 
requiring them to vacate the lands on 
the expiry of the month of Chaitra 1326 
B. S. This notice was served on the 
footing that the defendants were ticca 
tenants of the plaintiffs. The defen- 
dants did not act in terms of the notice 
to quit. The result was that the plain- 
tiffs instituted the suit No. 813 of 192Q 
for ejectment on the ground that the 
tenancy of the defendants under them 
had been determined by the aforesaid 
notice to quit. In that case the defen- 
dants pleaded that there was no rela- 
tionship of landlord and tenant between 
them and the plaintiffs, the lands or a 
good part thereof being their rent free 
debuttar lands. The Court in the said 
suit went into the question as to whe- 
ther there was relationship of landlord 
and tenant between the parties. A 
perusal of the judgments delivered by 
the trial Court, the lower appellate 
Court and this Court in that suit 
would indicate that the only ques- 
tion that was decided was whether there 
was relationship of landlord and tenant 
between the parties. The Court held 
that the plaintiffs had failed to prove 
such relationship and that the said 
suit as framed could not succeed 
because the defendants were not the 
tenants of the plaintiffs at the mate- 
rial point of time, that is to say, 
just before and during the period of the 
notice. The plaintiffs kept quiet for 
some years after they had got the ad- 
verse decision in that case. In the year 
1929 they instituted a suit for rent 
against the defendants for self-same 
lands. The suit was numbered M. S. 64 
of 1929. It was not their case then, 
nor is it their case now that there was 
fresh letting after 1910 to the defen- 
dants by them. In that suit also the 
plea that was taken by the defendants 
was that no decree for rent could be 
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passed against them inasmuch as there relationship of landlord and tenant bet- 


-was no relationship of landlord and ten- 
ant. The plaintiffs in that suit also 
bailed, as they were bound to, but coul'd 
not prove the relationship of landlord 
and tenant. The result was that the 
rent suit was dismissed. The plaintiffs 
then on 26th September 1929 instituted 
the suit out of which the present appeal 
arises. In the plaint they state that the 
defendants were their tenants but the 
tenancy bad been determined by reason 
of the denial of the defendants, as to 
relationship of landlord and tenant hav- 
ing been given effect to by the final de- 
cision of the High Court passed in the 
appeal against the decree in suit No. 813 
of 1920, and by the decision in M. S. 
No. 64 of 1929. They based their cause 
of action on the forfeiture of the ten- 
ancy on two dates, namely, the date of 
the High Court Judgment as aforesaid 
and the date of the judgment in M. S. 
No. 64 of 1929; in the prayer portion, as 
I have said, they prayed for possession 
on declaration of title. The Sub-Judge 
has held that the judgments pronounced 
in Suit No. 813 of 1920 operated as res 
judicata and that the plaintiffs aro not 
-entitled to succeed. In my judgment 
the Sub- Judge is quite wrong in holding 
that the judgment passed in Suit 
No. 813 of 1920 and No. 64 of 1929 con- 
clude the case of the plaintiffs. 

The judgments passed therein are no 
doubt res judicata, but res judicata on a 
very limited point, viz , on the point 
that there was no relationship of land- 
lord and tenant between the plaintiffs 
and defendants at the time when the 
[notice to quit was served, that is to say, 
jin or about Bhadra 1326, or for the 
period in claim in suit No. 64 of 1929. 
It is not res judicata on the point of 
the plaintiffs* title or on the point as to 
whether there was relationship of land- 
lord and tenant between the plaintiffs 
and defendant at a time prior to the 
'date when the notice was served on the 
the defendants, that is to say, prior to 
Bhadra 1326. As i have already stated 
it is not the case of the plaintiffs that 
any relationship of landlord and tenant 
was created between the parties at any 
period subsequent to the decision in Suit 
No. 813 of 1920. In fact, the lower ap- 
pellate Court has found that the Suit 
No. 64 of 1929 was a baseless suit, a 
mere device to establish, if possible, the 


ween the parties. 

The view that I take in this suit is 
this that the Subordinate Judge has 
given a much extended scope to the 
judgments pronounced in Suit No. 813 of 
1920. I have indicated above the true 
scope of those judgments. Those deci- 
sions cannot dispose of the plaintiff’s 
suit. The question of the plaintiff’s 
title will have to be gone into. The 
question of limitation will have to be 
gone into before the plaintiffs’ suit can 
be disposed of. In deciding the question 
of limitation the Subordinate Judge 
would have to take into consideration 
as to whether there was relationship of 
the Ip.ndlord and tenant between the 
plaintiff and the defendants at a time 
prior to the date when the notice was 
served on the defendants that is to say, 
prior to Bhadra 1326. If he holds that 
there was relationship of landlord and 
tenant it may be possible to invoke 
Art. 143, Lim. Act. If on the evidence 
it is found that there was never at any 
time relationship of landlord and the 
tenant between the parties. Art. 143 
would not apply but in order to succeed 
the plaintiff’s may have to fall back 
upon Art. 142, or it may be that the 
defendants may have to fall back upon 
Art. 144, Lim. Act. Inasmuch as these 
questions have not been considered, I 
am not expressing any opinion on the 
question of limitation, but I am only 
indicating that these may possibly be 
the questions which will arise and which 
will have to be considered before the 
plaintfffs’ suit can be disposed of. 

Mr. Hiralal Chakravarty in his reply 
argued that on the plaint as it stands 
the plaintiffs cannot succeed. Whether 
they can succeed or not on the plaint 
will have to be considered and if the 
plaintiffs are advised to amend the plaint 
an application for amendment, if made 
by them, will have to be considered. 
But what I am pointing out is that the 
decision of the Subordinate Judge is en- 
tirely incorrect. I accordingly set aside 
the judgment and the decree of the Sub- 
ordinate Judge and remand the case to 
the lower appellate Court in order that 
the appeal before it may be disposed of 
in accordance with law. Costs will abide 
the result. 

K.S. 


Case remanded. 
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R. C. Mitter, J. 

Eaghupati Chatter jee — Plaintiff — 
^.ppellant. 

V. 

Panchanani Dassi and others — Ees- 
)ondents. 

Appeal No. 1237 of 1933, Decided on 
)th tiune 1935, from appellate decree of 
\ddl. Sub-Judge, Burdwan, D/- 15th 
February 1933. 

Landlord and Tenant — Tenant cannot ter- 
ninate tenancy by repudiating tenancy — 
Such repudiation only gives landlord option 
o terminate tenancy — Tenant cannot urge, 
n suit for rent, that another person has 
uperior title to land. 

A tenant cannot terminate his tenancy by 
epudiating the tenancy, or by denying his land- 
ord*s title. Such an assertion on his part only 
;ives the landlord a right or option to terminate 
he tenancy and to recover khas possession. But 
ho lindlord need not exercise that option at all. 
f he ignores the repudiation ho can still go on 
oceiving rent or go on suing the tenant for rent 
,nd in a suit for rent by the landlord, the te- 
lant cannot urge that another person has a 
uperior title to that of the plaintiff: 117 I C 
42 and 1021 Cal 532, Rel. on. [P 609 0 2] 

Bankim Chandra Mukherjee and Bai- 
lya Nath Banerjee — for Appellant. 

Bhut Nath Chatter jee ^iov Eespdts. 

Judgment. — This appeal is on behalf 
if the plaintiff in a suit for recovery of 
irrears of rent for the years 1334 to 
337 B. S. The suit has been dismissed 
\y both the Courts below. Hence the 
)resent appeal. It is admitted that the 
iroperty originally belonged to one 
^risingha Pada Saha, Two rival claim- 
.nts came upon the field as being pur- 
ihasers of the interest of Nrisingha 
?ada Saha, namely Nrisingha Hari Das 
ind the present plaintiff Raghupati 
lhatterjee. The defendants wore te- 
lants on the land. In the year 1913 
Eaghupati instituted a suit for rent 
against them. That suit was decreed 
)y consent. The result of this decree 
vas to establish firmly the relationship 
)f landlord and tenant between Raghu- 
)ati and the defendants. Accordingly 
iaghupati the appellant before me 
vould ordinarily be entitled to recover 
ent from the defendants in respect of 
ihe suit land. Other circumstances 
lowever intervened. The very next 
^ear on 2nd January 1914, Nrisingha 
lari Das instituted a suit against Nri- 
ingha Pada Saha and Raghupati Chat- 
erjee. In that suit he prayed for a 
leclaration of his title to and posses- 
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sion of the properties in suit. Appa- 
rently the position taken by him was 
that his purchase prevailed upon the 
purchase by the plaintiff of the right, 
title and interest of the original owner 
Nrisingha Pada Saha. 

Shortly after the institution of the said 
suit Nrisingha Hari Das and the present 
defendant 1 sued for rent. The present 
contesting defendant 1 without waiting 
for the result of the title suit of Nri- 
singha Hari Das, allowed a decree to be 
passed against her and in favour of Nri- 
singha Hari Das by consent on 7th Au- 
gust 1914. Since then she has been 
paying rent to Nrisingha Hari Das. The 
title suit of Nrisingha Hari Das against 
Raghupati Chatterjee was however fin- 
ally dismissed in 1922. The judgment 
of this Court is reported in 36 C. L. J. 
491 (l). The question therefore whe- 
ther the plaintiff has a title to the land 
in suit or Nrisingha Hari Das has title 
to the same, is res judicata between 
them by reason of this decision, and it 
must be held that as against the plain- 
tiff, Nrisingha Hari Das has no title to 
the land in suit. The defence of the de- 
fendant was that inasmuch as she had 
attorned to Nrisingha Hari Das believ- 
ing bona fide that he had a superior title 
the plaintiff could not recover rent. Her 
further defence was that inasmuch as 
she repudiated her tenancy under the 
plaintiff and with notice to the plain- 
tiff attorning to Nrisingha Hari Das, the 
suit for rent is not maintainable. Both 
these pleas found favour in the Courts 
below. In my view the Courts below 
have gone wrong. 

It is well settled that a tenant cannot 
terminate his tenancy by repudiating 
the tenancy, or by denying his land- 
lord's title. Such an assertion on his 
part only gives the landlord a right or 
option to terminate the tenancy and to 
recover khas possession. But the land- 
lord need not exercise that option at all. 
If he ignores the repudiation he can 
still go on receiving rent and go on 
suing the tenant for rent. In a series 
of cases this principle has been laid 
down, and it is discussed in detail in a 
judgment of this Court in 32 C. W. N. 
720 (2). I do not agree with either of 

1. Raghupati Chatterjee v. Krishingha Hori Das, 

1923 Cal 90=71 I 0 1=36 C L J 491. 

2. Bejoy Chand Mahatap v. Gurupada Haidar, 

(1928) 32 C W N 720=117 1 0 842. 
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the Courts below or with the contention 
of the advocate for the respondent that 
the fact that the defendant repudiated 
her tenancy under the plaintiff and with 
notice to him attorning over , to Nri- 
singha Hari Das is any defence to the 
suit for rent. 

In order to furnish good defence, it is 
necessary for the defendant to prove not 
only the attornment to Nrisingha Hari 
Das but to prove that Nrisingha Hari 
Das had a title paramount to the title 
of the plaintiff who is the landlord of 
the defendant. The mere fact that she 
believed that Nrisingha Hari Das had a 
better title would not be sufficient. Now 
the result of the suit which Nrisingha 
Hari instituted against the plaintiff is 
conclusive on the question of his title 
as against the plaintiff. The defendant 
cannot urge that Nrisingha Hari Das is 
a person who has a superior title to 
that of the plaintiff in the land in suit. 
This is a position which has been firmly 
established in a series of cases and I 
may refer to one of them, viz., the judg- 
ment of N. E. Chatterjee, J., in 26 0. W. 
N. 143 (3). As the defendant failed to 
prove that Nrisingha Hari is a person 
having a better title to the land in suit, 
I hold that the plaintiff is entitled to 
rent from defendant 1. The result is 
that the decrees of the lower Courts are 
set aside and in lieu thereof a decree is 
passed in favour of the plaintiff for the 
rent and damages claimed in the suit. 
The plaintiff will have costs of this 
Court as also of the Courts below 
against defendant 1. 

K.S. Decree set aside, 

3. Banka Behary Ghose v. Madan Mohan Koy, 

1921 Cal 532=68 I C 477=26 OWN 143. 
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D. N. Mitteb and Narasinga Eau, JJ. 

Dhirendra Nath Poddar and others — 
Appellants. 

V. 

Hemangini Dasi and others — Eespon- 
dents. 

Appeal No. 169 of 1934, Decided on 
5th June 1935. 

(a) Stamp Act (1899), Art. 57— Receiver 
asked to execute security bond- Words of 
Art. 57 are wide enough to include not only 
officer in question but also of sureties who 
execute security bond for due execution of 
office by Receiver.* 

The words in Art. 67 are wide enough to cover 
the case not only of the officer in question but 


also of the sureties who executed the security 
deed for the due execution of the office by the 
Receiver. Hence where a receiver is asked to 
execute security bond for a sum of Rs. 10,000, a 
security bond with a stamp of Hs. 7/8 is properly 
stamped : 1920 Mad 939 [FB)^ Expl. LP 611 0 1] 

(b) Stamp Act (1899), S. 33 — Matter com- 
ing before High Court under S. 33 — High 
Court is entitled to see if document is pro- 
perly stamped. 

Where the matter has really come before the 
High Court under S. 33, tho High Court can 
itself see if the document is properly stamped as 
it has not delegated its power of examining and 
impounding any instrument under S. 33 to any 
officer of the Court [P 611 C 2] 

(c) Interpretation of Statutes— Stamp Act. 

The original section cannot be read in any 

narrower sense than the exemption. [P 611 0 1} 

Basah — for Secy, of State. 

Bomesh Ch. Pal — for Eeceiver. 

Bejoy K, Bhattacharjee — for Appel- 
lants. 

D. N Mitter, J — This is a matter 
relating to the sufficiency of the stamp 
with reference to the security bond 
which we directed should be executed 
by the Eeceiver for a sum of Es. 10,000 
(Eupees ten thousand) in a certain ap- 
peal from original decree. A Eeceiver 
was appointed by this Court and accor- 
ding to the directions given he filed the 
security bond stamping it with a stamp 
of Es. 7/8. After the document had 
been filed in office the Assistant Eegis- 
trar on a note from Mr. Earn Taran 
Chatterjee felt doubtful whether this 
particular instrument should come under 
Art 57, Stamp Act. If Art. 57 does apply 
to the security bond the stamp paid 
seems to be sufficient. On the other 
hand Mr. Mohini Nath Bose, the Stamp 
Eeporter, was of opinion that the stamp 
was insufficient and he relied on the 
decision of the Pull Bench of the Madras 
High Court in 43 Mad 363 (l), which 
held that when a Eeceiver is appointed 
and furnishes security in immovable 
property he is to stamp it as mortgage 
under Art. 40, Sch 1, Stamp Act. It was 
stated that under the Stamp Act, there 
is no distinotioa between moveable and 
immovable properties with reference to 
the definition of the mortgage deed in 
S. 2 (5), Stamp Act. The Madras Full 
Bench in terms related to a case where 
the mortgage deed comprised immovable 
property. It has been said however on 
behalf of the Eeceiver that the proper 

1. Amirthammal v. Maddalakarun. 1920 Mad 

939=67 I 0 184=43 Mad 363 (PB). 
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article applicable to this case is Art. 57. 
Art. 67, Stamp Act, runs as fellows ; 

Security bond or mortgage deed executed by 
way of security for the due execution of an 
office, or to account for money or other property 
received by virtue thereof or executed by a 
surety to secure the due performance of a con- 
tract (a) when the amount secured does not 
exceed Rs. 1,000 the same duty as a Bond for 
the amount secured and (b) in any other case 
rupees five 

(Es. 7/8) as now amended. There can 
be no question that the security bond 
and the bond pledging Government secu- 
rities of the value of Es. 10,000 was 
executed by way of security for the due 
execution of the office of the Eeceiver. 
It is contended however by the Senior 
Government Pleader, whose assistance 
was required in the present case as the 
matter concerns Government revenue, 
that in so far as a Eeceiver is concerned 
Art 57, Stamp Act. does apply. But as 
the sureties have also joined in the bond 
Art. 40 applies also for according to the 
contention of the Senior Government 
Pleader the case of a surety is not con- 
templated by Art. 57. We are unable 
to agree in this contention. The lan- 
guage of Art 67 as appears in the open- 
ing lines of the Article, “Security bond 
or Mortgage deed executed by way of 
security for the due execution of an 

office ” does not suggest that the 

execution of the deed must be restricted 
to the case of t,he officer in question. On 
the other hand the words there are wide 
enough to cover the case not only of the 
officer in question but also of the sure- 
ties who executed the security deed for 
the due execution of the office by the 
Receiver. That this is the correct view 
would appear from an examination of 
the exemption clause in Art. 57, namely, 
exemption (e). That exemption runs as, 
follows : 

executed by officers of Government or their sure- 
ties to secure the duo execution of an office or 
the due accounting for money or other property 
received by virtue thereof. 

The exemption covers the case of 
officers of Government or their sureties. 
The original section cannot be read in 
any narrower sense than the exemption. 
The exemption in the case of officers of 
Government suggests that the original 
Article was intended to cover the case 
of the officer in question as well as his 
surety or sureties. We are therefore of 
opinion that the document in question 
was properly stamped. The matter has 


really come before us under S. 33, Stamp 
Act. It appears that the High Court 
has not yet delegated its power of exa- 
mining and impounding any instrument 
under this section to any officer of the 
Court. Consequently having regard to 
8. 33 (l) and proviso (b) to S. 33 (2) we 
are entitled to see if it is properly 
stamped. In our view it is properly 
stamped. On an examination of the 
relevant provision of the Stamp Act we 
think that the document is properly 
stamped and that Art. 5i7 applies to the 
case. 

Rau, J . — I agree. 

K.S. Order accordingly, 
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M. C. Ghose, J. 

Umesh Chandra Qoldar — Plaintiff — 
Appellant. 

V. 

Shamsur Rahman — Defendant — Res-r 
pondent. 

Appeal No. 1271 of 1933, Decided on 
17th June 1935, from appellate decree of 
Addl. Sub-Judge, Khulna, D/- 13th 
March 1933. 

Bengal Local Self-Government Act (1885 
as amended in 1908), S. 13 — To be qualified 
to be member of Local Board, person must 
have during year, immediately preceding 
election, his fixed place of abode within sub- 
division for which Local Board is established 
— Persons living within sub-divisional town 
are not excluded — Bengal Village Self 
Government Act (1919) does not make alter- 
ation in S, 13. 

A person to be qualified to be a member 
of a Local Board must have had during 
the year immediately proceeding such election 
his fixed place of abode within the sub division 
for which the Local Board has been established 
and ptrsoas who live within the sub-divisional 
town are not excluded. The Bengal Village 
Self-Government Act (1919) has nob made any 
alteration in S. 13. What it has done is that 
when a local area is declared to be an Union 
under the Act of 1919, S. 13, Local Self-Govern- 
ment Act, 1885, shall not operate within the said 
area. [P 612 0 1] 

Mukunda Behari Mullick — for Appel- 
lant. 

Gopendra Nath Das and Sanat Kumar 
Chatterji — for Respondent. 

Judgment. — This is an appeal by the 
plaintiff in a suit for declaration that 
defendant 1 was not qualified to be elec- 
ted as a member of the District Board of 
Khulna. The facts are as follows : There 
was an election for the Local Board at 
Khulna in 1931. Certain members were 
elected by the Union Boards of the Sub- 
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Division and certain members were no- 
minated by the Government constituting 
the Khulna Sadar Local Board. Then 
the members of the Local Board procee- 
ded to elect six members to the Khulna 
District Board. This election took place 
on 11th August 1931. There were seven 
candidates for election in the District 
Board. Defendant 1 was No. 6 and just 
managed to get elected and the plaintiff 
was No. 7 who failed to get elected. There- 
after he complained to the District 
Magistrate that defendant 1 was not 
qualified to be elected as a member of 
the District Board and failing there he 
instituted the present suit. 

Upon hearing the learned Advocate 
for the plaintiff and upon perusing the 
relevant sections it appears that under 
S. 13, Bengal Local Self-Government 
Act 1885, as amended in 1908, a person 
to be qualified to bo a member of a 
Local Board must have had during the 
year immediately preceding such elec- 
tion his fixed place of abode within the 
sub-division for which the Local Board 
has been established. This means clearly 
that a person who has a fixed place of 
abode in the town of Khulna and fulfills 
the other conditions prescribed by S. 13 
will be entitled to be elected. It may 
be stated that in the Act as originally 
enacted the relevant words were : “Area 
under the authority of such Local 
Board.’' That expression excluded the 
Municipal town of the area. To bring 
Municipal town people in, the amend- 
ment was made and the relevant words 
were changed to * the sub-division for 
which the Local Board has been estab- 
lished.'* 

It is urged that the Bengal Village 
Self-Government Act of 1919 has made 
an alteration in S. 13. It has made no 
alteration at all. What it has done is 
that when a local area is declared to be 
a Union under the Act of 1919, S. 13, 
Local Self-Government Act of 1885 shall 
not operate within the said area. Spe- 
cial rules are made in S. 7 of the Act of 
1919 declaring qualifications of members. 
The residential qulification there is that 
a person to be qualified to be a member 
must have, a place of residence within the 
Union Board. It is urged that since the 
Bengal Act of 1919 it is to be presumed 
that the residents of the sub-divisional 
Municipal town have lost their right to 
be elected to the Local Board. Beading 


the two Acts together I can see no 
authority for that proposition. Within 
area covered by the Union Board, per- 
sons will be eligible to the Local Board 
only if they have a place of residence 
within the area of the Union Board but 
that does not exclude persons who live 
within the sub-divisional town. The de- 
fendant in this case it was found by the 
Courts below has no residence within 
any Union Board but he has a residence 
within the town of Khulna and he is 
otherwise qualified to be a member of 
the Local Board and as such to be elec- 
ted to the District Board. In the re- 
sult this appeal is dismissed with costs. 

K.s. Appeal dismissed, 
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Nasim Ali and Hendeuson, JJ. 

J ogendra Nath Kundu and another — 
Appellants. 

V. 

Jogneswar Mandal and others — Res- 
pondents. 

Appeal No. 317 of 1933, Decided on 
18th eJune 1935, from original order of 
Dist. Judge, Pabna and Bogra, D/- 23rd 
March 1933. 

(a) Provincial Insolvency Act (1920), S. 52 
— Petition by debtor admitted —Creditor is 
not debarred from executing decree — If exe- 
cution has issued against property of debtor 
and notice of admission of petition is given 
to executing Court, such Court is bound to 
direct property attached to be delivered to 
receiver. 

The more admission of an insolvency petition 
does not debar a creditor from executing his 
decree against the debtor. But where execution 
of a decree has issued against any property of a 
debtor and before sale thereof notice is given to 
the executing Court that an insolvency petition 
has been admitted the executing Court is bound 
under S. 52, on application, to direct the pro- 
perty attached to be delivered to the receiver. 

[P G13 0 2] 

(b) Provincial Insolvency Act (1920), S. 52 
— Only order, Court can pass, is, that pro- 
perty be delivered to Receiver — Therefore 
order can be made only if receiver compe- 
tent to take possession is already appointed. 

The only order which the Court can pass 
under S. 62 is that the property be delivered to 
the Receiver, so that it follows that the order 
can only be made if the Receiver has already 
been appointed and clothed by the Insolvency 
Court with power to take possession of the in- 
solvent’s property : 1935 Gal 150 and 1931 Cal 
561, Dist, [P GU C 1] 

(c) Provincial Insolvency Act (1920), S. 52 
— Execution sale — No receiver existing at 
time of sale — Executing Court is not bound 
to stay execution. 
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The executing Court is not bound to stay its 
hand if no Receiver to whom the attached pro- 
perty can be made over is in existence at the 
time of the sale. [P 614 0 1] 

^ (d) Provincial Insolvency Act (1920), 
S. 28 (7) — Auction-purchaser purchasing 
property of debtor after admiision of insol- 
vency petition but before order of adjudica- 
tion — Title is not absolute but contingent 
on application being dismissed. 

By the operation of S. 28 (7) the title of the 
auction-purchaser who purchases the property 
of the debtor after the admission of the insol- 
vency petition but before the order of adjudica- 
tion is not absolute but contingent on the insol- 
vency application being dismissed. If the in- 
solvency application is dismissed he gets an 
indefeasible title. But if the order of adjudica- 
tion is made he cannot claim any title as against 
the Receiver unless ho is purcha^’er in good 
faith. [P G14 C 2] 

Gopendra Nath Das—ior Appellants. 

Krishna Kamal Maitra • — for Respon- 
dents. 

Nasim Ali, J. — This is an appeal 
against an order under S. 4, Provincial 
Insolvency Act. The appellants obtain- 
ed a decree for money against one Jagat. 
On 6th January 1928 Jagat applied to 
the District Judge of Pabna for being 
adjudged an insolvent. On 11th Janu- 
ary 1928 the appellants applied to exe- 
cute thpir decree againsti Jagat in the 
Court of the Munsit at Pabna. On 16th 
January 1928 they received notice of 
Jagat’s application for insolvency. On 
11th February 1928 certain huts belong- 
ing to the debtor were attached by the 
executing Court. On 18th March 1928 
the appellants appeared before the In- 
solvency Court and filed objections to 
the application for Insolvency. On 19th 
May 1928 the debtor informed the exe- 
cuting Court that his application for in- 
solvency was admitted and prayed for 
stay of sale of the properties attached. 
This application however was dismissed 
for non- prosecution. The attached huts 
were sold on 23rd May 1928 and were 
purchased by the appellants for Es. 200 
paid in cash. Jagat was adjudged insol- 
vent on 23rd August 1929. The Nazir 
of the Court who was thereafter appoin- 
ted receiver sold the huts already pur- 
chased by the appellants at the auction 
sale for Rs. 200 to respondent 4, the son 
of respondent 3, another creditor of the 
insolvent. The Nazir receiver was sub- 
sequently discharged and respondent 2, 
a pleader, was appointed receiver. He 
applied to the Insolvency Court under 
S. 4 for a declaration that the appellants 
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acquired no title to the huts on the basis 
of the auction purchase as against him 
and the purchaser to whom he had sold 
the huts. The learned Judge has given 
judgment for him. Hence the present 
appeal by the auction-purchaser. 

The point for determination in this 
appeal is whether the appellants have 
acquired any title to the disputed huts, 
by the auction-purchase. Now the mere 
admission of an insolvency petition does 
not debar a creditor from executing his 
decree against the debtor. But where 
execution of a decree has issued against 
any property of a debtor and before sale 
thereof notice is given to the executing 
Court that an insolvency petition has 
been admitted the executing Court is 
bound under S. 52, Provincial Insolvency 
Act, on application, to direct the pro- 
perty attached to be delivered to the re- 
ceiver, and the receiver can sell the pro- 
perty for satisfying the charge on the 
property for the costs incurred by the 
attaching creditor. There is divergence 
of opinion on the question whether the 
section contemplates an interim recei- 
ver In pome cases it has been held that 
as the section contemplates delivery of 
property to the receiver after the admis- 
sion of the insolvency petition and not 
after the order of adjudication as laid 
down in S. 35, Provincial Insolvency 
Act of 1907 and S. 54, Presidency Towns 
Insolvency Act the legislature must 
have contemplated an interim receiver 
in S. 52 of the present Provincial Insol- 
vency Act. On the other hand it has 
been held that the section cannot con- 
template an interim receiver as an in- 
terim receiver has no power to sell and 
the section authorises the receiver to 
sell the property for satisfaction of the 
charge on the property for costs of the 
attaching creditor. Again the opinion 
on the question whether an application 
for delivery of the property to the recei- 
ver (if a receiver has already been ap- 
point^ed) is necessary does not appear to 
be uniform. The following observations 
were made by Mitter, J., in 37 0. W. N. 
392 (1) : 

It has been argued that if this view (i. e. appli- 
cation to the executiug Court is not necessary) 
is taken the words “on application” become 
superfluous and redundant. There is no force 
in that contention. The underlying principle of 
the Provincial Insolvency Act as can be gathered 

1. Mahendra v. Dinesh, 1938 Cal 561=146 I C 

697=60 Cal 696=37 C W N 392. 
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from the provisions of S. 52 is that when the 
Court is apprised of the pendency of an applica- 
tion for insolvency in another Court and of the 
further fact that such application has been 
admitted it should stay its hands so far as the 
execution of the decree by the creditor of the 
insolvent are concerned: 

In 1935 Cal. 150 (2) Mukherji and 
S. K. Ghosh, JJ. have observed: 

On reading S. 62, Provincial Insolvency Act, it 
seems to us to be perfectly clear that an applica- 
tion has got to be made to the Court which was 
executing the decree and it is that Court which 
on such an application being made can direct 
the property to be delivered to the Receiver in 
order that the sale may be held. 

In the two cases cited above a Receiver 
was appointed before the sale. If the 
executing Court comes to know that 
the application for insolvency has been 
admitted and that there is a Receiver, 
the attached properties can be made over 
to him. In the present case however no 
Receiver was appointed before the sale 
in question. 

The only order which the Court can pass under 
S. 62 is that the property be delivered to the 
Receiver, so that it follows that the order can 
only be made if the Receiver has already been 
appointed and clothed by the Insolvency Court 
with power to take posses-iion of the insolvent's 
property: per Das, J., in 1930 Pat 406 (3). 

It cannot be denied that the Court executing 
the decree is to deliver possession to the Receiver 
and to no one else so far at any rate as the pro- 
visions of S. 52 are concerned. Having regard 
to the finding that there was no Receiver in 
existence till after the sale in execution, the 
Court executing the decree could not have acted 
under S. 52: 1933 All 6&9 (4). 

On reading the section I am of opinion 
that the executing Court is not bound 
bo stay its hand if no Receiver to whom 
the attached property can be made over 
is in existence at the time of the sale. 
But the difiSculty of the appellants does 
not end here. I have already pointed 
out that the auction sale in the present 
case took place on 23rd May 1928 and 
the order of adjudication was made on 
23rd August 1929. The order of adjudi- 
cation therefore related back to the date 
of the presentation of the insolvency 
petition by S. 28 (7) of the Act. Now 
what is the efifect of the operation of 
this doctrine of relation back on the 
auction- purchaser's title vis-a-vis the 
title of the Receiver appointed after the 
order of adjudication in whom the pro- 

2. Mathuresh v. S, R. Mills Co. Ltd., 1935 Cal 

160=156 I C 77. 

8. Tirpits Thakur v. Ramprakash Das, 1930 Pat 

406=125 I 0 783. 

4. Sahu Durga Saran v, Beni Pershad, 1933 All 

669=146 I 0 832. 


perty of the insolvent vests by legal 
fiction from the date of the presentation 
of the insolvency petition? This point 
was raised in 1933 All. 559 (4) cited 
above. But the learned Judges did not 
express any opinion on that question as 
it was not raised before the lower Court. 
In the present case however the decision 
of the learned Judge is mainly based 
upon the doctrine of relation back. It 
seems to me that by the operation of 
S. 28 (7) the title of the auction-pur- 
chaser who purchases the property of the 
debtor after the admission of the insol 
vency petition but before the order of 
adjudication is not absolute but contin 
gent on the insolvency application being 
dismissed. If the insolvency application 
is dismissed he gets an indefeasible title. 
But if the order of adjudication is made 
he cannot claim any title as against the 
Receiver. An exception however has 
been made by the Legislature in favour 
of purchasers in good faith in all cases 
(sees. 51, Cl. 3). In the present case the 
learned Judge has found that the appel- 
lants are not purchasers in good faith. 
In view of the facts and circumstances 
of this case I find no reason to differ 
from the finding of the learned J^udge on 
this point. I am therefore of opinion 
that the learned Judge was right in 
holding that the appellants have acquired 
no title to the disputed huts on the basis 
of the auction purchase. The appeal is 
accordingly dismissed with costs. Hear- 
ing fee two gold mohurs. 

Henderson, J.—I agree. It was 
strenuously argued before us that the 
decision of Mitter and M. C. Ghose, JJ., 
to which my learned brother has referred 
in his judgment, is not correct and we 
were pressed to refer the question to a 
Full Bench. But in the present case no 
Receiver was appointed. S. 52 has no 
application and this point does not 
require to be decided. 

s.R. Appeal dismissed. 
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Henderson and R. C. Mitter, JJ. 

Piramal Ooenlca and others — Decree- 
holders — Appellants. 

V. 

Basanti Das Chatterjee and others — 
Respondents. 

Appeal No. 468 of 1933, Decided on 
13bh June 1935, from original order of 
Sub-Judge, Burdwan, D/- 26-6-1933. 
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(a) Execution — Application registered — 
Court can receive list of immovable proper- 
ties even subsequently if giving list is in time. 

Even after an execution applicatiott is regis- 
tered, the Court has jurisdiction to allow the 
amendment of the application or the filing of a 
supplemental list of properties if the list is given 
within the period of limitation: 17 Cal 631 (FB)t 
Dist ; 1918 Cal 73 and 1932 Cal 766, Appr. 

CP 616 0 2; P 617 0 1] 

(b) Execution — Sale proclamation drawn 
after notice to judgment*debtor or judgment- 
debtor knowing terms of proclamation— He 
cannot urge, after sale, that property is des- 
cribed wrongly or under-valued. 

If notice under O 21, R. 66, Civil P. C., has 
been served on the judgment-debtor or he has 
come to know of the terms of the sale procla- 
mation before the sale he cannot be allowed to 
urge after the sale that the properties had been 
under-valued or described wrongly: 20 All 412, 
U Mad 19 (PC), Foil; mS Cal 328, 
Bel on, LP 618 C 1] 

(c) Execution — Proclamation — Valuation — 
Heavily encumbered properties — Value in 
unencumbered state less encumbrances 
should not be taken as correct value. 

It is not a correct method of valuing heavily 
encumbered properties by taking tbeir value in 
an ULencumbered state and simply deducting 
therefrom the amount of the encumbrances. 

LP6180 2] 

Dr. Mukherji and Banhim Chandra 
— Boy for Appellants. 

B C, Mukherjee, Bon Behari Mukher^ 
jee and Bamaprosad Mukhopadhya — for 
Eespondents. 

A, Ahmad -~tox Deputy Registrar. 

R. C. Milter, J. — This appeal is on 
behalf of the auction purchasers (who 
are also the decree- holders) and is directed 
against the order of the Subordinate 
Judge ot Asansol, dated 26th June 1933, 
by which he has set aside the auction 
sale. The appellants before us lent to one 
Pran Kissen Chatterjee, father of res- 
pondents 1 to 3, Karali Prosad Ohatter- 
jee, father of respondents 4 (a) to 4 (c) 
and to the other respondents large sums 
of money on the security of immovable 
properties, mostly coal lands. On 9th 
December 1925 they obtained a prelimi- 
nary decree for sale of the mortgaged 
properties, the amount due to them up 
to the day of grace being found to be 
Rs. 2,66,783-13-6. The final decree fgr 
sale was passed on 9th June 1926, the 
mortgaged properties were put up for 
sale on 9th November 1926, and were 
purchased, some by the decree- holders 
and some by a stranger, at the price of 
Rs. 20,000. An application to set aside 
the said sale by the judgment-debtors was 
dismissed for default by the Subordi- 


nate Judge, and while an appeal was 
pending in the Court the decree holders 
obtained on 2l8t May 1927 a personal 
decree against the judgment-debtors 
under the provisions of 0. 34, R. 6, 
Civil P. C. The appeal preferred by the 
judgment-debtors to this Court ended in 
a consent order, but the judgment-deb- 
tors having failed to carry oub the terms 
of the said order the sale of the mort- 
gaged properties was confirmed in terms 
of the said order. 

On 9fch August 1927 the appellants 
put in an application in the usual tabu- 
lar form for execution of the personal 
decree. They prayed for attachment and 
sale of a decree obtained by judgment- 
debtor 3 against a third person and 
for realisation of the balance by attachment and 
sale of the moveable and immovable properties 
belonging to the other judgment-debtors. 

The application further stated that: 

The boundaries of the said moveable and 
immovable properties will be filed by them in 
Court after attachment of the aforsaid decree. 

There can be no doubt that the appli- 
cation for execution was drafted in a 
loose way. It was registered on 9th 
August 1927, although no inventory of 
moveable properties and no listot immo- 
movable properties had been supplied by 
the decree- holders. After the decree 
mentioned in the application for execu- 
tion had been attached, the decree- 
holders supplied the list of moveable 
and immovable properties which they 
wanted to sell. This was done on 15th 
September 1927. The executing Court 
on the same date issued the order of 
attachment and the attachment of the 
immovable properties with which we are 
concerned was actually effected on 29th 
September 1927. The judgment-debtors 
took up the position in the lower Court 
that all processes and notices, as also 
the sale proclamation has been suppressed 
by the decree holder, but before us they 
have accepted the findings of the Sub- 
ordinate Judge relating to the attach- 
ment and service of sale proclamation. 
They have however maintained that the 
notice issued on them for settling the 
terms of the sale proclamation under 
0. 21, R. 66 had been suppressed. 

On 2nd November 1927 the Court 
directed the issue of a notice under 
O. 21, R 66. There is a mistake in the 
paper book. Order No 4 is dated 2ad 
November 19^7 and not 2l8t November 
1927, and in Order No. 3 the date is 2ad 
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November and not 2l9t November. The 
peon reported that he had served the 
notice on I7th November 1927 (Ex. D 
pp. 59.60, Part 2). The notice which is a 
part of the exhibit, but has not been 
printed, bears a thumb impression mark 
over the name of Bunwari Buri. On 25th 
November 1927 the Court being satisfied 
about the service of the said notice 
issued the sale proclamation. The sale 
proclamation was published in December 
1927, and one of the judgment-debtors 
Hrishikesh Chatterjee who was present 
when the sale proclamation was pub- 
lished in the locale signed the same: His 
endorsement has been marked Exs. A 
and A 1, '"p. 62, Part 2) and runs as fol- 
lows: *‘l have known the purport of 
the sale proclamation, Hrishikesh Chat- 
terjee.” He is a member of the same 
family as the other judgment-debtors 
and lives with them, and although he 
has not joined as an applicant with the 
other judgment-debtors in their applica- 
tion to set aside the sale and has been 
made a pro forma opposite party, for the 
obvious reason that he had signed the 
sale proclamation, he is siding with the 
other judgment. debtors and helping them. 
In fact his son was present in Court at 
the hearing and instructed and helped 
the other judgment-debtors' pleaders 
(p. 30, line 46, Part 1, p. 63, line 40 
Part l). On the date fixed for sale (6th 
February 1928) the judgment-debtors 
applied for postponement of the sale, 
but their prayer being not acceded to 
the sale was held on 8th February 1928 
and the properties wore purchased by 
the decree-holders for Rs. 24,300, the 
amount mentioned in the sale proclama- 
tion. 

On 8th March 1928 the application to 
set aside the sale was filed. J^]xcept for 
a vague allegation that the petition for 
execution was ‘illegal,” the application 
proceeds to attack the sale on the ground 
that the processes and sale proclamation 
had been suppressed, that the value of 
the properties had been set out in the 
sale proclamation at a low figure and 
that the decree- holders had purchased 
the same at a very inadequate price. No 
point was made therein that the des- 
criptions of the properties as given in the 
sale proclamation were materially de- 
fective or by reason thereof, no other 
bidders were present at the sale or that 
the price fetched was low. The Sub- 


ordinate Judge found that the attach- 
ment was duly effected, that notice 
under O. 21, R. 66 was duly served on 
the judgment debtors and the sale pro- 
clamation was duly published. He how- 
ever held that there was material mis- 
description of the properties in the sale 
proclamation, the encumbrances on lots 
1 and 2 being not set out and the reve- 
nue payable for lot 9 being not men- 
tioned; and the sale proclamation was 
not published at the collectorate. He 
found that the value of all the lots had 
been greatly understated in the sale pro- 
clamation and they had been purchased 
by the decree-holders at a great under- 
value. He accordingly set aside the sale. 

The decree-holders auction purchasers 
who have appealed against the order 
setting aside the sale have raised two 
points namely: (i) that the judgment- 
debtors cannot raise the question of mis- 
descriptions of the properties in the sale 
proclamation, or the question of under- 
valuation, they not having objected at 
the proper time; (ii) that the value 
fetched at the sale is adequate. The 
respondents besides supporting the find- 
ing and reasons of the Subordinate Judge 
have challenged the finding of the Sub- 
ordinate Judge relating to the service of 
notice issued under 0. 21, R. 66 and 
have also urged that the sale was illegal 
on the ground that the Court had no 
jurisdiction to allow the application for 
execution as filed on 9th August 1927 to 
be amended or supplemented by accept- 
ing the list of properties filed on 15th 
September 1927. We will deal with 
the contentions raised by the respon- 
dents first. In support of the last men- 
tioned contention Mr. Mukherjee has 
drawn our attention to the provisions of 
of O. 21, Rr. 11, 13 anl 17, and to the 
decision of the Full Bench in 17 Cal 
631 (1). He contends that when the. 
defective application for execution wasj 
filed, the Court could have directed the 
decree- holders to supply the list of im- 
movable properties either then and there 
or within a certain time, but it could 
not receive the list later on after having 
registered the application. He further 
says that the decree-holders could have 
proceeded against the immovable pro- 
perties only by filing a fresh application 
for execution in a tabular form and they 

1. Asgar Ali v. Trailakhya Nath Ghose, (1890) 17 

Cal 631 (F B). 
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not having done so, all the proceedings 
taken by the Court; in bringing the pro- 
perties to sale are illegal and the sale 
cannot stand. We are unable to give 
effect to bis contention. 

In 17 Cal 631 (l) there are no doubt 
observations to the effect that a defec- 
tive application for execution cannot be 
amended after it is registered, but that 
case is distinguishable. In that case the 
decree was obtained on 5th September 
lb7() and the last application for execu- 
tion could have been filed on 5th Sep- 
tember 1888, and not thereafter, by 
reason of the provisions corresponding 
to S. 48, Civil P. C. of 1908. On 6th 
July 1888 the application for execution 
was filed but without the list of immov- 
able properties against which the decree- 
holders wished to proceed. On 11th 
September 1888 the said list was filed 
and accepted by the Court. If the ap- 
plication for execution had to be con- 
sidered as filed on the date when the list 
of immovable properties was filed it was 
out of time. If however the application 
filed on 6th July 1888 could be deemed to 
have been amended only when the list was 
filed, it was not in time The contro- 
versy therefore centred round only one 
point, namely whether the Court had 
power to amend the application at that 
stage. In the case before us no question 
of limitation arises, even if the applica- 
tion for execution bo deerrjed to have 
been filed on the date when the list of 
the properties was supplied by the 
decree holders, and the judgment-debtors 
could not at the date even insist on a 
notice under the provisions of O. 21, 
R. 22 of the Code. It is on this ground 
alone we overrule the contention of Mr. 
Mukherjee, but wo may observe that the 
said observations made in 17 Cal 631 (l) 
have not met with approval in later 
cases of this Court: see 59 Cal 1266 (2) 
at 1268 and 1269. In 22 C W N 
540 (3) it was held that a supplemen- 
tary list of properties could be accepted 
after the application for execution had 
been registered. 

We next take up the point about the 
service of the notice under 21, R. 66 
of the Code on the judgment-debtors. 
On this point the finding of the Subor- 

2. Naurangilal Marwari v. Charubala Dassi, 1932 

Cal 766-=140 I G 747=69 Cal 1266. 

3. Gnanendra Kumar Roy v. Rishendra Kumar 

Roy, 1918 Cal 73=H 1 C 663=22 C W N 640. 


dinate Judge is in favour of the decree- 
holders and we agree with his finding. 
The peons’ report of the service is Ex. D 
(pp. 59 to 60, Part 2). At the time of 
the hearing the peon was dead and his 
report was proved by another peon who 
knew his handwriting (Abdur Sukur 
p. 36, Part l) . The identifier, Ram Protap 
Misser, was examined (p. 57, Part l). 
In his examination-in-chief he substan- 
tially corroborated the statements made 
in the peon’s return, but was not cross- 
examined by the judgment-debtors on 
the point. Banwari Buri, whose thumb 
impression is on the notice was also 
examined (p. 42, Part l). Much has 
been made by Mr. Mukherjee of the 
statement made by this witness that 
none of the judgment-debtors was pre- 
sent at the outer room of the house at 
the time of the service, but we cannot 
attach much importance to this discre- 
pancy. The man was 80 years old and 
was deposing to events which had oc- 
curred about six years before his deposi- 
tion in Court. We accordingly find in 
agreement with the Subordinate Judge 
that the notice inviting the judgment- 
debtors to be present for enabling the 
Court to settle the terms of the sale 
proclamation had been duly served. | 
This leads to the question as to whether 
the judgment-debtors after the sale 
could raise the question of misdescrip. 
tion or under- valuation of the proper- 
ties put up for sale. We are of opinion 
that they cannot. In 15 I. A. l7i (4) 
Sir Richard Coucli laid down the law in 
the following terms : 

Therefore, as far as regards the objection 
that the description was insufficient, which is 
relied upon, as their Lordships understand as 
vitiatiug the sale— for that appeared to be the 
contention of the counsel for the respondents 
that objection was not taken until the sale had 
been completed. The judgment-debtors, know- 
ing as they must have known, what description 
was in the proclamation allow the whole mat 
ter to proceed until the sale is completed, and 
then ask to have it set aside on account of this, 
as they say misdescription. It appears to conic 
within what was laid down by this Board in 
10 1. A. 25 (6), that if there is really a ground ol 
complaint, and if the judgment-debtors would 
have been injured by these proceedings in at- 
taching and selling the whole of the property 
whilst the interest was such as it was, they 
ought to have come and complained. It would 

4. T. R. Aruuachelam Chetti v. K. R. R. M A. R 
Arunachelara Chetti, (1889) 12 Mad 19=lf 
1 A 17 1=5 Sar 265 (P G). 

5. Olpherts v. Mahabir Prosad Singh, (1884) t 
Cal 656=10 I A 25=4 Sar 417 (P C). 
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be very difficult indeed to conduct proceedings 
in execution of decrees by attachment and sale 
of property if the judgment-debtor could lie by 
and afterwards take ad vantage of any misdes- 
cription of the property attached, and about to 
be sold, which he knew well, but of which the 
execution creditor or decree-holder might be 
perfectly ignorant — that they should take no 
notice of that, allow the sale to proceed and 
then come forward and say the whole proceed- 
ings were vitiated. That, in their Lordships’ 
opinion, cannot be allowed, and on that ground 
the High Court ought not to have given effect 
to this objection. 

The same principle has been applied 
to cases where the judgment-debtor had 
attacked the validity of the sale on the 
ground that the properties had been un- 
der-valued in the sale proclamation and 
purchased at an under value. If notice 
under 0. 21, E 66 had been served on 
him or he came to know of the terms of 
the sale proclamation before the sale, he 
cannot be allowed to urge the said 
grounds after the sale. In 25 I. A. 146 
(6) these elements were wanting. In 
the case before us not only was the 
notice under O 21, R. 66 served duly 
on the judgment-debtors, but one of 
them, Hrishikesh Chatterjee, had ac- 
tually signed the sale proclamation at 
the time of publishing it after knowing 
its contents (Ex. A, p. 62, Part 2). It 
would not be unreasonable to infer that 
the other judgment-debtors came to 
know of the terms of the sale proclama- 
tion through him. We respectfully agree 
with the judgment of Suhrawardy, J., in 
32 C. W. N. 309 (7) on this point. In 
this view of the matter in our judgment, 
the appeal should be allowed and the 
sale confirmed. We however record our 
findings on the remaining points. We 
disagree with the finding of the Court 
below that lots Nos. 1 and 2 were at the 
date of the sale worth Rs. 31,000 or 
Rs. 36,000. The Subordinate Judge has 
found that in an encumbered state the 
said properties were worth not less than 
•three lacs bhirty-eight thousand rupees. 
They are collieries. In the absence of 
any evidence of how much coal was left 
in 1928 which could be profitably 
worked and what was the life of the 
colliery we do not think that the Subor- 
dinate Judge was right in taking the 
average income of some years as the 

6. Saadatmund Khan v. Phul Kaur, (ltt98) 20 All 

412=25 I A 145=7 Sar 380 (P C). 

7. Maharaj Bahadur Singh v. Sachindra Nath 

Roy, 1928 Cal 848=113 I C 562=32 OWN 

809. 


basis of his valuation, . He has found 
that encumbrances on the property ex- 
isting at the date of the Court sale 
amounted to three lacs and four thousand 
rupees. We do not think it to be a cor- 
rect method of valuing heavily encum- 
bered properties by taking its value in 
an unencumbered state and simply de- 
ducting therefrom the amount of the en- 
cumbrancfes. Certainly a purchaser 
would not have paid for the said pro- 
perties charged to the tune of over three 
lacs of rupees, a price anything ap- 
proaching the figure of Rs. 34,000 if 
their value in an unencumbered state 
was three lacs and thirty-eight thousand 
rupees only. We accordingly hold that 
the valuation of the lots Nos. 1 and 2 in 
the sale proclamation is not a glaring 
under. valuation and that the price 
fetched at the sale is not such as would 
shock the conscience. 

Regarding the other lots we hold that 
there has been under- valuation and that 
they had been purchased at an under 
value. Lots Nos. 37 to 39 are however 
petty lots. The fact that some of the 
properties had been included in the con- 
veyance executed by Pran Kissen Chat- 
terjee in favour of his daughter-in-law, 
Binapani (Ex. J (l), p. 19, Part 2) or 
in favour of Binapani’s brother Mono- 
ranjan (Ex. J, p. 15, Part 2) had no 
doubt some effect on the value of these 
properties, but cannot in our opinion 
account for the very low value fetched 
at the sale. By the said conveyance 
the share of Pran Kissen alone, which 
was only one- sixth passed, and the in- 
tending purchaser could only contem- 
plate a litigation with regard to the 
sixth share. 

We also hold that there had been 
misdescription of lots Nos. 1 and 2, in- 
asmuch as the encumbrances thereon had 
not been mentioned in the sale pro- 
clamation, and of lot No. 9, inasmuch as 
the revenue was not stated, bub there 
is no evidence to connect the alleged in- 
adequacy of the price fetched with the 
said misdescription. 

The appeal is accordingly allowed on 
the grounds mentioned above. The ap. 
pellants will have the costs of the 
lower Court as also of this Court, We 
assess the hearing fee at five gold 
mohurs. 

Henderson, J.— I agree. 

K.s. ^peal allowed. 
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Nasim Ali and Henderson, JJ. 
Hemania Kumar Ghose and others— 
Plaintiffs — Petitioners. 

V. 

Bajendra Mondal and others — Oppo- 
site Parties. 

Civil Rule No. 1559 of 1934, Decided 
on 27th June 1935, from decision of Sub- 
Judge, Khulna. 

(a) Decree — Amendment — Though Court 
has power to amend decree without giving 
notice to party, it would be unfair to do so. 

Though no notice is necessary for amendment 
of deeree by Court, it would be unfair to allow a 
decree to be amended without an opportunity 
being given to the party who will be affected by 
the amendment: 32 Cal 263 {FB)^ Appl. 

[P 620 0 1] 

(b) Decree — Decree capable of being am- 
ended by Court — Proper course is to apply 
for amendment and not to file appeal. 

Where the Court can amend the decree, the 
proper course is to apply for amendment and not 
to appeal Ornisgion to appeal does not bar an 
application for amendment : 25 IT 63 and 1927 
Bang 57, Appr. [P 620 0 1] 

(c) Decree — Amendment — When decree 
can be amended, stated. 

The only cases in which the decree can be 
amended by the Court which passed it are as 
follows ; (1) Where there has been a clerical or 
arithmetical mistake or an error arising from an 
accidental slip or omission (S 152, Civil P. 0.). 
(2) Where the Court itself finds its decree as 
drawn up does not correctly state what the 
Court actually decided and intended to decide, 
provided the amendment can be made without 
injustice or in terms which preclude injustice : 
1933 Cal 627; 1926 P C 186; Ainsioorth v. Wild- 
ing, (1896) \ Ch D QIS and In re Swire, 30 Ch D 
239, Bel on. [P 620 C 1] 

(d) Execution — Amendment — Court which 
passed decree executing it — Decree can be 
amended in execution — But if decree is con* 
firmed or reversed and superseded by decree 
of appellate Court, only appellate Court 
can amend it< 

An executing Court cannot go behind the 
decree but where the executing Court and the 
Court which passed the decree are one and the 
same, the Court can amend the decree in the 
course of the execution : 60 Cal. 763, Foil. But 
where the decree of the first Court is confirmed 
or reversed, it is superseded by the decree of the 
Appellate Court and the only Court that can 
amend the decree thereafter is the appellate 
Court : 32 All 295 (PC), Bel on. [P 620 0 2] 

(e) Decree— Construction — If judgment 
includes costs, it implies costs allowed by 
rules — If costs which are not permissible are 
included in decree, Court should correct 
decree. 

Where the judgment awards co3ts to a party 
it implies costs allowed by the rules. If the 
decree includes costs which are not permissible 
under the rules, the decree is not in accordance 


with the judgment and does not correctly state 
what the Court intended. It is therefore the 
duty of the Court to correct it so as to make it 
in conformity with the judgment. [P 620 C 2 ] 

Bijan Kumar Muhherjee and Bajen- 
dra Nath Das — for Petitioners. 

Mukunda Behari Mulltck — for Oppo- 
site Parties. 

Nasim Ali, J . — This Eule raises a 
question of procedure. The facts which 
give rise to this Eule and do not admit 
of any dispute are these : The peti- 
tioners instituted a suit in the Court of 
the Subordinate Judge of Khulna against 
the opposite parties and other persons 
for establishment of their title and re- 
covery of possession of a large quantity 
of land in the year 1920. The contesting 
defendants divided themselves into ten 
groups and ten sets of appearances were 
entered in the trial Oourt. The Subor- 
dinate Judge decreed the suit in full with 
costs. In the decree that was prepared 
the costs allowed to the plaintiffs were 
shown but the costs incurred by the 
defendants for pleaders' fees were not 
entered therein as required by 0. 20, 
B 2, CL (2), Civil P. C. Against the 
said decree only 12 of the defendants 
preferred an appeal to this Court out of 
whom ultimately 9 appellants succeeded 
with the result that the suit stood dis- 
missed as against them with costs. On 
15th September 1930 the successful ap- 
pellants, who are the opposite parties to 
this Rule, made an application to the 
trial Court for amending the decree by 
inserting pleaders* fees therein. No 
notice of this application was served 
upon the petitioners or their pleader and 
an ex parte order was made by the Court 
on 19th September 1930 allowing the 
amendment prayed for and directing 
that 6 sets of pleaders* fees amounting 
to Rs. 1,500 should be paid by the peti- 
tioners to the opposite parties. On 16th 
November 1933 a notice was served upon 
some of the petitioners calling upon 
them to show cause why the said decree 
for costs should not be executed against 
them. On lUbh December 1933 the peti- 
tioners made an application before the 
Subordinate Judge under Ss. 151 and 
153 of the Code praying inter alia that 
the order directing the amendment 
should be set aside. The Subordinate 
Judge by his order dated 5th October 
19i4 held that the amount of pleaders’ 
fees entered in the decree was contrary 
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to the rules regarding costs. He however 
dismissed the petitioners’ application on 
the ground that the executing Court had 
no jurisdiction to go behind the decree 
and that the proper remedy of the peti- 
tioners was by way of appeal or review. 
The petitioners thereupon obtained the 
present Rule. Now it has been stated 
above that the decree was amended by 
the Subordinate Judge without giving 
iny notice to the petitioners. It is true 
<hat under the present Code no notice 
s necessary but it would be unfair to 
illow a decree to be amended without 
in opportunity being given to thd party 
ivho will be affected by the amend- 
nent. In 32 Cal 253 (l), Maclean, C. J., 
)bserved : 

I think the Court has an inherent power to 
deal with aa application to set aside an order 
raade exparte and to set it aside upon a proper 
case being substantiated. 

The Subordinate Judge therefore on 
bis own findings had power to set aside 
the ex parte order. It is however con- 
tended by the advocate for the opposite 
parties that as this order has now been 
incorporated in the decree, the only 
remedy open to the petitioners was to 
appeal against that decree. The obvious 
answer to this contention is that where 
the Court can amend the decree, the 
proper course is to apply for amendment 
and not to appeal. Omission to appeal 
does not bar an application for amend- 
ment : see 25 W R G3 (2) at p. 64 and 
4 Rang 347 (*3). Now the only cases 
in which the decree can bo amended 
by the Court which passed it are as fol- 
lows : (l) Where there has been a 

•clerical or arithmetical mistake or an 
!error arising from an accidental slip 
!or omission (S. 152, Civil P. G.); (2) 
jwhere the Court itself finds its decree as 
drawn up does not correctly state what 
Iwas the Court actually decided and in- 
tended to decide, provided the araend- 
jment can be made without injustice or 
in terms which preclude injustice: see 
the observations of Romer, J., in (189G) 
1 Ch D G73 (4), of Cotton, L. J., Lindley, 
Tj. j. and Bowen, L. J., in 30 Ch D 239 

1. Bibi Tasliman v. Harihar INIahto, (1905) 32 

Cal 253=9 C W N 81 (FB). 

2. ]\Iirza Akbar Ali v. IMukhdoom Buksh, (1875) 

25 VV R 63. 

3. Sara Bi v. Hamid Cassim, 1927 Rang 57=98 

I C 799=4 Rang 347. 

4. Ainsworth v. Wilding, (180G) 1 Ch D 673=65 

L J Ch 432=44 W R 640=74 L T 193. 


(5) quoted with approval in 1926 P C 
136(6) and 60 Cal 753 (7). It is true 
that an executing Court cannot go be- 
hind the decree, but where the executing 
Court and the Court which passed the 
decree are one and the same, the Court 
can amend the decree in the course of 
the execution: see the observations of 
Mitter, J., in 60 Cal 753 (7) referred to 
above. But where the decree of the 
first Court is confirmed or reversed, it is 
superseded by the decree of the appel- 
late Court and the only Court that can 
amend the decree thereafter is the appel- 
late Court : see 37 I A 70 (8). Now the 
order of this Court in the appeal prefer- 
red by the opposite parties was that 
they were to get their costs from the 
petitioners. Where the judgment awards 
costs to a party it implies costs allowed 
by the rules. If the decree includes 
costs which are not permissible under 
the rules, the decree is not in accordance 
wdth the judgment and does not correctly 
state what the Court intended. It is 
therefore the duty of the Court to cor- 
rect it so as to make it in conformity 
with the judgment. The advocate for 
the opposite parties did not dispute the 
contention of the petitioners that the 
pleaders’ fees included in the decree by 
the amendment were not in accordance 
with the rules. It is therefore clear that 
the amended decree does not correctly 
state what the Court actually decided 
or intended. 

For the reasons stated I make the 
rule absolute, set aside the order of the 
Judges dated 19th September 1930 and 
5th October 1934. I also set aside that 
portion of the decree in question which 
embodies the order of the Subordinate 
Judge dated I9th September 1930 and 
which has been put into execution by 
the opposite parties. This will not how- 
ever preclude the opposite parties from 
taking such steps according to law as 
are open to them for getting the decree 
amended in accordance with the judg- 
ment. The petitioners are entitled to 
get their costs from the opposite parties; 

5. 1)1 re Swire, (1885) 30 Ch D 239=33 W R 
785=83 L T 205. 

6. Soma Sundaram v. Subramaniam, 1926 P C 
1.^6=99 I C 742 (P C). 

7. Miduapore Zamindari Go., Ltd. v. Abdul Jalil 
Mia, 1933 Cal 627=146 I C 6'>8=G0 Cal 753. 

8. Lai Brij Narain v. Tejbal Bikram Bahadur, 
(1909) 32 All 295=6 I C 669=37 I A 70 (P C). 
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hearing fee is assessed at five gold 
mohurs. 

Henderson, J. — The main point of 
controversy before us was whether we 
have power to interfere with this mat- 
ter in revision or whether the peti- 
tioners ought to have appealed. Dr. 
Mukherjee did not contend that a party 
aggrieved by an amended decree cannot 
appeal against it. He however argued 
that in this case there was nothing done 
which would entitle either party to 
appeal. The original decree was entirely 
in favour of the plaintiffs. No doubt if 
the Subordinate Judge had amended it 
and substituted tor it some order against 
the plaintiffs in favour of the defen- 
dants, it would have been open to the 
plaintiffs to appeal. But in the present 
case nothing of the kind was done and it 
is only by using language in the loosest 
possible way that the order of the Sub- 
ordinate Judge, which is the subject- 
matter of this rule, can be described as 
an amendment of the decree. In fact 
the decree of the Subordinate Judge had 
vanished altogether and there was noth- 
ing to amend when it had been displaced 
by a decree of this Court passed on ap- 
peal. All that the Subordinate Judge was 
asked to do was to put into his original 
decree certain figures which would assist 
the office to assess the costs which had 
been awarded to the opposite party by 
the decree of this Court. In my judg- 
ment it cannot be disputed that there 
was nothing which would give anybody 
a right of appeal. 

In the second place I am unable to 
SCO how any question of principle was 
involved before the Judge. In their 
petition the opposite parties never 
claimed Es. 1,500. They simply wanted 
to assess the amount to which they were 
entitled under the rules. In these cir- 
cumstances I cannot understand why the 
opposite parties have seen fit to attempt 
to uphold the order on a mere techni- 
cality. It was obviously to the interest 
of both sides to have a proper order 
passed by consent, as the only thing that 
had to be done was a matter of calcula- 
tion and no question of principle was in- 
volved at all. In the third place sup- 
posing that there is any question of 
principle involved or any difficulty in 
interpreting the rules, that is a matter 
which has to be decided by this Court 
and the Subordinate Judge has no juris- 


diction to decide it one way or the other. 
I am far from being satisfied that it was 
even necessary to enter any figures in 
the decree of the lower Court which has 
now been superseded. All that was 
necessary was for the opposite party to 
collect such materials as are required to 
enable the decree of this Court to be 
executed. For these reasons I am clearly 
of opinion that the petitioners have no 
right of appeal and their only remedy 
was by way of revision. On the merits 
I am entirely in agreement with my 
brother that the rule should be made 
absolute in the terms indicated by him. 

K.S. Bide viade absolute, 
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Lort-Williams and Jack, JJ. 

Jogendra Nath Gorai — Accused — Peti- 
tioner. 

V. 

Emperor — Opposite Party. 

Criminal Eevn. No. 330 of 1935, Deci- 
ded on lOth July 1935, 

(a) Bengal Excise Act (1909), S. 74— State- 
ment made to Excise Officer during investi- 
gation — Excise Sub'lnspector has status of 
Police Officer — Statement made to him is 
therefore inadmissible. 

By S. 74 it was intended that in making an 
investigation under the Act, the Excise Sub- 
Inspector should have the status of a Police 
Officer and therefore a statement made to him 
in the course of an investigation would also be 
inadmissible under the provisions of S. 162, 
Criminal P. C. :'1934 Cal 580, Appl. [P 022 C 2j 
(b) Practice — Statement of another ac- 
cused, in separate case, against accused re- 
ferred to in judgment —Practice is entirely 
improper — Case should be transferred irres- 
pective of S. 190, Criminal P. C. 

Reference to a statement made by another 
accused in another case is entirely improper. It 
clearly indicates bias of the Magistrate against 
the accused from the start. Under the circum- 
stances it is advisable to transfer the case to 
some other Magistrate though the case does not 
come under the provisions of S. 190 (c). Criminal 
P. C. [P G23 C 1] 

Sudhansu Sekhar Mukherjee and 
Nripendra Nath D%dt Boij—lox Peti- 
tioner, 

D. N, Bhattacharjee — iox the Crown. 

Jack, J. — The appellant Jogendra 
Kumar Gorai has been convicted under 
S. 46 (a), Bengal Excise Act, and sen- 
tenced to rigorous imprisonment for one 
month. The facts of the case are that 
he was found at 10 o’clock at night by 
Babu Mon Mohan Banerji, an Excise 
Sub-Inspector in a room at No. 3 Eatan 
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Babu Bara Bagan Busfci along with 
Panchanan who has already been con- 
victed of an otfence of disbilliog illicit 
liquor. Distillation was actually taking 
place in the room and when the Sub- 
Inspector appeared, both of them tried 
to escape but they were seized. In the 
room were found a full set of apparatus 
for manufacturing liquor from methylated 
spirit, 3 gallons of illicit liquor and 
other articles. The accused’s defence is 
that he was there by mere accident. 
Panchanan was related to him. He had 
gone to visit a neighbour of Panchanan 
and then to see Panchanan when the 
Sub- Inspector came in. The Courts 
below have found him guilty on the 
circumstantial evidence, Panchanan ad- 
mitted his guilt and he was convicted. 
The Courts held that the circumstances 
showed that the accused must also have 
been concerned in the manufacture of 
illicit liquor. These circumstances are, 
first of all, that he tried to escape; 
secondly, that he made no protest when 
he was caught and the defence, which 
he has now raised, was only made when 
the Sub- Inspector recorded the statement 
5 days after his arrest; and thirdly, that 
he attempted to deny all connexion with 
Panchanan in a statement made at the 
time to the Sub- Inspector. This state- 
ment was wrongly admitted in evidence 
if the Excise Sub-Inspector is to be 
regarded as a Sub-Inspector of Police 
under the provisions of S. 162, Criminal 
P. 0. That is a matter which I will 
deal with subsequently. 

It appears to me, taking all the 
circumstances into account, that they 
are in themselves a matter of grave 
suspicion against the accused. The room, 
in which this distillation 'had taken 
place was the room of Panchanan which 
he had hired and there is no evidence 
that the accused in this case was in 
possession of these articles for distilla- 
tion. All that has been really proved is 
that he was aware that distillation had 
taken place and that he was with 
Panchanan at the time. It was not 
proved that he was assisting in distilla- 
tion or that he was in possession of any 
of the articles. So the evidence against 
him appears to amount to no more than 
grave suspicion. The trial appears also 
to be invalidated, owing to the fact that 
inadmissible evidence has been admitted 
inasmuch as the statement made to the 
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Sub-Tnspector of Police under S. 162 is 
inadmissible. The staterpents which 
were made by Jogendra to the Sub- 
Inspector of Excise at the time of his 
investigation were wrongly admitted. 
Under the provisions of S. 74, Excise 
Act, any of the powers conferred upon a 
police oflScer making an investigation, 
or upon an officer in charge of a police 
station, by Ss 160 to 171, Criminal P. C. 
can be exercised by an Excise Officer 
investigating an oCfence which he is 
empowered to investigate under S. 73, 
Excise Act. 

In this case, the Excise Officer was 
investigating an offence and therefore he 
had the powers of a Police Officer under 
Ss. 160 to 171 and apparently therefore 
the statement made to him by any person 
in the course of an investigation would 
not be admissible. The objection to this 
view is raised on the ground that S. 162 
only applies to statements made to a 
Police Officer in the course of an inves- 
tigation under Ch. 14, Criminal P. C., 
but there can be no question that S. 74 
refers specifically to this section and 
there can be little doubt that it was 
intended that this section should also 
apply to an Excise Officer investigating 
an excise case 01 3, S 74 states that 
for the purposes of S. 156, Criminal P. 0. 
1898, the area to which an Excise Officer 
empowered under S 73, Sub S. (2) is 
appointed, shall bs deemed to be a police 
station, and such officer shall be deemed 
to be the officer in charge of such station. 
And S. 156 refers to the investigation of 
cognizable offences within the area of 
the police station, and although S. 162 
refers only to statements made in the 
course of investigation under Ch. 14, 
Criminal P. C., it seems clear that it was 
intended that in making an investigation 
under the Excise Act, the Excise Sub 
Inspector should have the status of a 
police officer and therefore a statement 
made to him in the course of an inves- 
tigation would also be inadmissible under 
the provisions of S. 162. As these por- 
tions of Ch. 14 are included in S 74, 
they are made applicable to the state- 
ments recorded in the course of an 
investigation by an Excise Officer But 
apart from this technical ground, in my 
opinion, the evidence taken as a whole 
amounts merely to a grave suspicion. 
Another objection to the trial is that 
the learned Magistrate in his judg- 
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menfc refers to the statement made by 
Panchanan in the course of the trial of 
the case against him He made a state- 
ment against Jogendra and that has been 
referred to in the judgments of the 
Courts below. This was entirely im- 
proper, and there can be little doubt 
that the trying Magistrate must have 
had some bias (owing to Panchanan’s 
statement) against Jogendra from the 
start 

In the circumstances, it would have 
been better if the trial had been 
conducted by some other Magistrate, 
even if the case does not come under the 
provisions of S. 190 (c), Criminal P. C,, 
inasmuch as this was a trial of the co- 
accused On these grounds I think that 
the conviction and sentence should be 
set aside and the accused be released 
from bail. 

Lort-Williams, J. — I agree. Apart 
from the merits, the trial was vitiated 
by the admission of the statement made 
by the accused to the Excise Officer 
during the course of the investigation. 
In my opinion, S. 162, Criminal P. C., 
applies to an accused person. S. 73 (2), 
Bengal Excise Act, provides that an 
Excise Officer specially empowered by 
the Local Government in respect of all 
or any specified class of offences punish- 
able under this Act, may, without the 
order of a Magistrate, investigate any 
such offence which a Court having juris- 
diction over the local area to which such 
officer is appointed would have power to 
inquire into or try under the aforesaid 
provisions. S. 74 (l) provides that such 
an Excise Officer may exercise any of 
the powers conferred upon a police officer 
making an investigation, or upon an 
officer in charge of a police station, by 
Ss. 160 to 171, Criminal P. C. 1898. And 
Sub-S. (j) provides that for the purposes 
of 8. 156, Criminal P. C. 1898, the area 
to which an Excise Officer empowered 
under S. 73, Sub S. (2) is appointed shall 
be deemed to be a police station, and 
such officer shall be deemed to be the 
officer in charge of such station. Read- 
ing these sections together, it seems to 
me clear that 8. 162 applies to such an 
investigation by an Excise Officer, and 
that a statement made to him by the 
accused person in the course of such 
investigation comes within the provi- 
sions of 8. 162, Criminal P. 0. Moreover 
the ratio decidendi in 38 C W N 930 


(l), which applied to confessions under 
8. 25, Evidence Act, in my opinion apply 
equally to a statement made under 
8. 162, Criminal P C. 

S.R /v.v C. Conviction set aside. 

1. Amin Shariff v. Emperor, 1934 Cal 680=1934 

Cr 0 841=150 IC 661=35 Cr L J 1071=61 

Cal 607=38 0 W N 930 (FB). 
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R. C. Mitter, j. 

Mohammad Soleman Molla and others 
Plaintiffs — Appellants. 

V. 

Tasadduq Hossain and others — Defen- 
dants — Respondents. 

Appeal No. 816 of 1933, Decided on 
17th June 1935, from appellate decree of 
Sub-Judge, Second Court, Hooghly, D/- 
12th January 1933. 

❖ (a) Wakf — Office of mutawalli is not 
heritable or transferable in absence of pro* 
vision in wakfnama — Mutawalli has no 
power to nominate successor in his own life* 
time and in health and withdraw from 
management or transfer or assign unless he 
is given such power. 

In the absence of any provision in the wakf- 
nama, the ofiQce of a mutawalli is neither herit- 
able nor transferable. A mutawalli has only 
power to nominate his successor in death bed, 
but he has no right to appoint his successor in 
his own life time and in health and withdraw 
from the management of the wakf or transfer or 
assign his office during his life time and while 
in good health, unless his powers are “general” 
or as the authorities put it, “unless the consign- 
ment was made to him in a general manner.” 
That is to say such appointments or transfer are 
valid only when the appointing mutawalli or the 
mutawalli who is transferring his office had been 
given at the time of his appointment either by 
the wakif or the kazi the power of transferring 
the trust to another and substituting that other 
in his own place by a sanadi-wakf or wasiat, 
should necessity arise for it: 87 Cal 263, Rel on, 

[P 624 0 2] 

(b) Religious Endowment — Person with- 
out legal right but in actual possession of 
endowment is entitled to maintain suit for 
recovery of possession appertaining to it for 
benefit of such endowment {Obiter), 

Obiter, — A person without legal right but in 
actual possession of a math or any other endow- 
ment is entitled to maintain a suit for recovery 
of possession appertaining to it, not for his own 
benefit, but for the benefit of the mutt or endow- 
ment: 19 Gal 776 and 1927 Cal 130, not Foil; 
1933 P C 75 and 1935 P G 44, Rel on, 

[P 625 C 1] 

(c) Wakf — Suit for possession of wakf pro- 
perty not as persons having interest in wakf 
or in representative capacity but as muta- 
wallis ~ Plaintiffs not found to be mutawallis 
— Suit is not maintainable. 

A suit for possession of wakf property framed 
by plaintiffs as a suit not by persons having an 
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interest in the wakf and filed in a representative 
capacity but by the plaintiffs as mutawallia is 
not maintainable, where it is found that they 
are not mutawallis. [P 625 0 1] 

nr (d) Wakf — Wakf property in possession 
of trespasser — In suit for possession, all 
mutawallis should join especially where pro- 
perty is not admitted to be wakf. 

Where administration of a trust is vested in 
several persons they all form, as it were, one 
collective trustee and they must exercise the 
powers of their office jointly. If a suit has to be 
brought to recover trust property in the posses- 
sion of trespasser, all must join as plaintiffs, and 
only such of them as refuse to join as plaintiffs 
must be made defendants; all the trustees must 
be parties to the suit. This principle applies to 
shebaits and mutawallis. Hence some of the 
mutawallis alone cannot maintain a suit fcr 
recovery of possession of wakf property in pos- 
session of a trespasser especially where the pro- 
perty is not admitted to be wakf property: Luke 
V. South Kensington Hotel Co., 11 Ch D 121, 
Appl.; 8 Cal 42 (P C); 5 C L J 627 and 11 
Cal 338, Appr, [P 625 G 1] 

Saadulla and Farhat AH — for Appel- 
lants. 

Dr. Mukherjee and Paresli Nath 
Mukherjee — for Eespondents. 

Judgment. — The four plaintiffs who 
are the appellants in this Court sued as 
mutawallis to recover a parcel of land in 
the possession of the defendants on the 
ground that it appertains to a wakf. 
The defendants denied that they were 
mutawallis, set up one Abdur Rahaman 
as the sole mutawalli and denied the 
right of the plaintiffs to maintain the 
suit. They also stated that the land is 
not a part of the wakf estate at all. but 
their own property. Both the Courts 
below have found the property in suit 
to be part of the wakf estate, but the 
Courts below have differed on the ques- 
tion as to the right of the plaintiffs to 
maintain the suit. It has been found by 
the lower appellate Court that at one 
time four brothers, Sanitulla, Nayeani, 
Jafarand Hamid were mutawallis, Abdur 
Eahaman who is the grandson of Jafar 
has been found to be a de facto muta- 
walli along with the plaintiffs and de- 
fendant 4. He has not been made a 
party to the suit. The contesting de- 
fendants’ case that Abdur Eahaman is 
the sole mutawalli has not been accepted 
by the lower appellate Court. The 
plaintiffs and defendant 4 have been 
found to be the sons of Majam and 
Fazley Huq respectively. It has also 
been found that Majan and Fazley Huq 
were the daughter’s sons of Hamid. 
Nayeam and Hamid’s son sold their rights 


as mutawallis to the father of the plain- 
tiffs and of defendant 4 by two deeds 
dated 1296 and 1287 B. S. respectively. 

The lower appellate Court has found 
that the said deeds did not make the 
transferees mutawallis in law. In my 
judgment a correct view of the law has 
been taken by the lower appellate Court 
in this respect. In the absence of any 
provision in the wakfnama the office of a 
mutawalli is neither heritable nor trans- 
ferable. A mutawalli has only power to 
nominate his successor in death bed, but 
ho has no right to appoint his successor 
in his own life time and in health and 
withdraw from the management of the 
wakf or transfer or assign his office 
during his life time and while in good 
health unless his powers are “general” 
or as the authorities put it, “unless the 
consignment was made to him in a 
general manner.’' That is to say, such 
appointment or transfer is valid only 
when the appointing mutawalli or the 
mutawalli who is transferring his office 
had been given at the time of his ap- 
pointment either by the w^akf or the kazi 
the power of transferring the trust to 
another and substituting that other in 
his own place by a sanadi wakf or 
wasiat, should necessity arise for it. 37 
Cal. 263 (l). The lower appellate Court 
has held that the plaintiffs, defendant 4 
and Abdur Rahaman are defacto muta- 
wallis and the suit is not maintainable 
as Abdur Rahaman has not joined as co- 
plaintiff nor has been made a defendant 
on the allegation that he had refused to 
join as co-plaintiff. 

The learned Advocate for the appel- 
lants has raised two points. He says 
that (l) one of several mutawallis can 
maintain a suit for possession of wakf 
property found to be in the possession 
of a trespasser and (2) the plaintiffs can 
at least maintain the suit as persons 
interested in the wakf. The learned 
advocate for the respondents has raised 
a further point, namely the plaintiffs 
cannot maintain the suit, there being no 
finding that they have been managing 
the wakf to the exclusion of the rightful 
mutawallis for the period which would 
bar their suit for recovery of the office. 
Although in the view I am taking of the 
first point urged by the appellants, it is 
not necessary for me to decide this fur- 

1. Salimulla v. Abdul Khair M. Mustafa, (1909) 

37 Cal 203=3 I C 419. 
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ther point raised by the advocate for 
the respondents, I am inclined to hold 
that it is not a good point. The cases 
reported in 19 Cal. 778 (2) and 44 0 L J 
539 (3) no doubt support him, but in my 
judgment the authority of these deci- 
sions has been considerably shaken by 
the judgments of the Judicial Committee 
in 60 I. A. 124 (4) and 62 1. A. 47 (5). 
A person without legal right, but in 
actual possession of a mutt or any other 
endowment, is entitled to maintain a 
suit for recovery of possession appertain- 
ing to it, not for his own benefit, but for 
the benefit of the mutt or endowment. 
The second contention raised by the 
advocate for the appellant cannot be ac- 
cepted. The suit has been framed as a 
suit not by persons having an interest in 
the wakf and filed in a representative 
capacity but by the plaintiffs as muta- 
wallis. Hence this point cannot be 
entertained. 

Regarding the first point raised by the 
appellant my view is that the suit is not 
maintainable. It is a general principle 
of law that where administration of a 
trust is vested in several persons they 
all form, as it were, one collective 
trustee and they must exercise the 
powers of their office jointly. If a suit 
has to be brought to recover trust pro- 
perty in the possession of a trespasser 
all must join as plaintiffs, and only such 
of them as refuse to join as plaintiffs 
must be made defendants ; all the 
trustees must be parties to the suit. 
Shebaits or mutawallis are not trustees 
unless the document creating the endow- 
ment vests the property in them as 
trustees. They are managers no doubt, 
but the aforesaid principles formulated 
in 11 Ch. D. 121 (6) have been applied 
both to the cases of shebaits and muta- 
walli s: 8 I. A.J35 (7). 5 C. L. J . 527 (8) 

2. Jagannath Dass v. Birbhadra Dasa, (1892) 
19 Cal 776. 

3. Devendra Nath v. Safatulla, 1927 Cal 130=99 

I C 205=44 C L J 339. 

4. Ram Charan Dass v. Naurangi Lall, 1933 P 0 
76=142 I C 214=60 I A 124=12 Pat 251 
(P C). 

5. Mahadeo Prasad Singh v. Karia Bharti, 1936 
P C 44=153 I C 1100=62 I A 47=57 All 159 
(P C). 

-6. Luke V. South Kensington Hotel Co., (1879) 

II Ch D 121=48 L J Ch 361=27 W R 514=40 
L T 638. 

7. Rajendra Nath Dutt v. Mohammad Lai, (1882) 
8 Cal 42=8 I A 186 (P C). 

8. Kokilasari Dassi v. Rudranand Goswami, 
(1907) 5 C L J 627. 
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foases of shebaits) and 11 Cal. 338 (9) 
(case of mutawalli). The view I am 
taking accords with the view expressed 
by Mr. Amir Ali in his Tagore Law 
Lectures, Vol. 1, p. 562 (Edn. 4), where 
the learned author introduces only one 
exception, where it is said that one of 
several mutawallis can sue (for which, 
however no authority is cited by him), 
namely where the fact of the property 
being wakf is admitted, a case which 
does not apply here, because in the case 
before me the contesting defendants 
contended in both the Courts below that 
the property was not wakf property but 
their own personal property. I accor- 
dingly hold that the suit has been 
rightly dismissed by the lower appellate 
Court and dismiss this appeal with costs. 

K.S. Appeal dismissed, 

yTBechu L^v. Oliulla, (1835) 11 Cal 338. ’ 
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Mukherji and S. K. Ghose, JJ. 

Mohamfned Ali Khan — Defendant — 
Appellant. 

V. 

Kanailal Haidar and others — Respon- 
dents. 

Appeal No. 186 of 1931, Decided on 
5th June 1935, against original decree of 
Sub-Judge, First Addl. Court, 24.Per. 
ganas, D/- 28th March 1931. 

(a) Hindu Law — Alienation — Widow — 
Though alienee is not bound to see to appli- 
cation of money, fact of money being spent 
for such object may prove necessity. 

Though the alienee for a Hindu widow is not 
bound to see the application of the loan, the fact 
that the money was in fact so spent would go a 
long way to establish the truth of the allegation 
as to necessity. [p 627 C 2] 

(b) Hindu Law — Alienation — Widow leas- 
ing property for 99 years to secure yearly sum 
for herself and to discharge prior mortgage 
not for necessity — Intention of lady not to 
benefit estate but to spite reversioners— 
Lease held not binding on reversioner — But 
lessee held should be compensated for im- 
provements effected which are inseparable 
from land. 

Where a widow executed a lease for *99 years 
and her motive in so doing was firstly merely to 
secure for herself a yearly sum of Rs. 100 as rent 
and to deprive the reversioners of the property 
itself for such a long period in lieu of a like 
amount yearly and possibly also for a further 
term of 99 years in lieu of rent at such rate as 
would be found to be the prevailing rate at the 
term of the renewal and secondly to satisfy a 
mortgage which was not supported by justifying 
necessity ; 

Held: that the transaction was not binding 
on the reversioner but that in equity, the lessee 
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should be compensated for improvements effec- 
ted on the land which were inseparable from 
land: 38 Cal 842; M I A 398; 6 Gal 843; 13 
OWN 201; 1914 P C 128 and 1922 P G 356, 
Eef. [P 629 0 1] 

(c) Hindu Law — Alienation — Widow — 
Benefit of estate — Meaning— Bare idea to 
improve so as to increase income but not to 
protect or preserve it is not sufficient to 
make transaction binding on reversioner 
(Obiter). 

The expression “benefit of the estate” 
as used with regard to circumstances justifying 
an alienation by a limited owner cannot be pre- 
cisely defined but it may be taken as including 
the preservations of the estate from extinction, 
its defence against hostile litigation, its protec- 
tion from inundation, and similar circum- 
stances: 1917 P C 33, Rcl on. 

Therefore benefit, in which no idea of protec- 
tion or preservation but only an idea to improve 
so as to increase the income is included, would 
not be sufficient by itself to make the transac- 
tion binding on the reversioner. [P 629 0 2] 

(d) Hindu Law — Reversioner — Long lease 
executed by widow to spite reversioner — 
Knowledge of reversioner that property was 
to be sub- let and construction about to be 
raised by lessee on property — These alone 
held not sufficient to constitute estoppel. 

Where a reversioner sued for declaration that 
certain lease for a long term executed by widow 
was not binding on him and for possession of 
the property and the plea of estoppel cf the de- 
fendant rested upon two facts, namely, that 
there was a notice board put upon the property 
which showed that the land was to be sublet, 
and that the building was being openly con- 
structed and the reversioner had knowledge of 
such construction: 

Held', that these facts without anything more 
did not create any estoppel as against the rever- 
sioner. [P 630 G 1] 

(e) Transfer of Property Act (1882), S. 5l 
Principle of section can be applied to lessees 
who are sought to be ejected. 

Though the case of a lessee holding under a 
lease for over 99 years may be outside the con- 
templation of S 51, the principle contained 
therein may be applied to lessees who are sought 
to be ejected: 1925 All 261, Hel on. [P 630 G 1] 

(f) Transfer of Property Act (1882), S. 51 
— Negligence in investigating title does not 
necessarily prove want of good faith. 

It is true that absence of proper inquiry con- 
demns a bargain as one not made in good faith. 
But any and every negligence does not show 
want of good faith. Good faith within S. 51 is 
not necei^arily precluded by facts showing neg- 
ligence in investigating the title: 1930 P C 297, 
Bel on. [P 630 C 1] 

S. C, Basak and Syed Farhat Ali — for 
Appellant. 

Brojo Lai Chakraburty and Hira Lai 
Chahraburty — for Eespondents. 

Judgment. — This appeal has arisen 
out of a suit for declaration of plaintiffs* 
title and for recovery of possession in a 
plot of land 3 bighas 6 cot. 12 ch. 
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29 sqr. feet in area in Tollygunge in the 
suburbs of Calcutta. The two plaintiffs* 
are sons of one Safcya Charan Haidar. 
Satya’s mother and Sushila Devi were 
the two wives of one Nagendra who had 
by the latter another son named Sai- 
lendra. Sailendra died unmarried leav- 
ing Sushila as his heir. The plaintiffs 
as reversioners on the death of Sushila 
instituted this suit on the allegation, 
that Sushila with a view to injure the 
reversionary interest of Satya, with whom 
she was on terms of bitter enmity, had 
granted a lease in respect of the pro- 
perty of which the defendants are the 
present holders. 

The history of the lease is as follows: 
Sailendra died in 1907 and thereafter in 
1912 there was a suit for partition bet- 
ween Satya and Sushila as the result of 
which the land in suit fell to Sushila*s 
share. In July 1918 Sushila contracted 
a loan of Es. 1,000 by executing a mort- 
gage of a plot of 1 1/2 cot. of land in 
Tollygunge in favour of one Jitendra 
Mohan Banerjee alleging that the money 
was required for performing the Sradhof 
her husband and of her son at Gaya. On 
14th November 1919 she granted a lease 
of the land in suit in favour of one Earn 
Sashi Chaudhury on taking a Selami of 
Es. 1,000 for a term of 99 years at a 
yearly rental of Es. 100 and stipulating 
that the lessee would have the option of 
renewing the lease for 99 years at the 
rate of rent prevailing at the time of 
such renewal. As regards the necessity 
for the lease the following recital ap- 
pears in the documents: 

At present there having arisen difficulty in 
the realization of rents from the tenants, and 
having been in need of money for the perform- 
ance of Sradh of my late son Sailendra at Gaya- 
dham and for performance of duties for the spiri- 
tual benefits of my late husband and son, I on 
lawful grounds, took loan of Rs. 1,000 from Sree- 
jut Jitendra Mohan Banerjee by executing a 
registered mortgage bond. And there is no pos- 
sibility for the clearance of the said debt out of 
my present income. As the mortgagee is about, 
to sue me for his dues and there is the possibi- 
lity of my valuable properties being sold away 
on account of the suit aforesaid and for the im- 
provement of the land given in the schedule be- 
low, which has got ditches in many places and 
as the land given in the schedule below is of 
small value, it is necessary to pay off the debt 
by letting it out on lease for a long term and to 
make improvement of the said land. 

Earn Sashi Chaudhury had taken the 
lease on behalf, and in the interest of 
some Englishmen. He transferred the 
property to the Bombay Industrial Trust 
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■who did some work of improvement on 
the land after the transfer. The trust 
however was wound up, and before they 
did so they assigned the lease over to 
defendants 1 and 2 for a consideration of 
Es. 8,000 on 21st April 1928. These de- 
fendants are said to have sublet portions 
of the land to the other defendants in 
the suit, and defendant 1 has erected a 
building on a small area out of it. The 
plaintiff’s father Satya died in January 
1926, Sushila died in April 1926. The 
present suit was instituted on 19th Sep- 
tember 1928. An injunction was applied 
for to restrain the defendants from 
erecting the building, but as the build- 
ing, the construction of which was said 
to have been going on, was very nearly 
complete and as it did not appear that 
any other construction was contempla- 
ted, the injunction was not granted. The 
defence was that the mortgage and the 
lease were justified on the ground of legal 
necessity and that defendants 1 and 
2 were bonafide assignees of the lease 
and had acted in good faith. The Sub- 
ordinate Judge having decreed the suit, 
defendant 1 has appealed. 

The Subordinate Judge has gone 
minutely into the evidence which was 
adduced to show the financial condition 
of Sushila Devi since her husband’s 
death. He has found that her income 
from the landed properties could not 
have been less than Es. 83, and from her 
turn of worship at the Kalighat Temple 
not less than Es. 200 per year. Some 
argument has been addressed to estab- 
lish that these amounts have been 
assessed at figures too high, but we are 
not satisfied that the Judge has been in 
error. But even if occasional falling off 
of the income is to be taken into 
account, the figure would always remain 
much higher than Es. 100 which has 
been found as the total amount of her 
monthly expenses. There is evidence 
which the Judge has believed and which 
we see no reason to disbelieve that she 
never felt the pinch of want, and that 
she used to carry on, on a small scale a 
business in lending money on pledge. In 
addition to what has been stated so far, 
she had in deposit with a gentleman a 
sum of Es. 5,500 which she had got as 
owelty money on partition and which 
was to bring her Es. 330 per year as in- 
terest. Whether she got this interest 
regularly or not is not certain. But she 
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had also other money in deposit in con- 
nection with certain Land Acquisition 
Cases in the Court of 24 Perganas and 
also in the Improvement Trust Tribunal. 
Out of the deposit in the Court of 24, 
Perganas she had drawn Es. 4000 in 1915 
for her daughter’s marriage. The interest 
she was receiving on account of the de- 
posit in that Court aggregated to about 
Es. 150 a year. The Improvement Trust 
deposit gave her a yearly interest of 
Es. 271.10-4. 

With the above facts in mind, we 
have, in the first place to consider the 
validity of the mortgage she executed in 
1918. The learned Judge has said that 
just a few days before the mortgage she 
had withdrawn Es. 224 as interest from 
the Court of 24 Perganas. This state- 
ment is wrong, for the amount so with- 
drawn was about Es. 80 or so. He is 
also wrong in the date that he has given 
of the satisfaction of the mortgage — an 
error which has led him to draw an 
erroneous inference. He has also been 
incorrect in giving certain other figures 
as of amounts which were available to 
her at the date of the mortgage. But 
discarding all these matters there is the 
fact, which strikes one at the outset, 
namely that there was a huge sum of 
money in deposit in the Court of 24 
Perganas and in the Improvement Trust 
Tribunal, out of which on a proper ap- 
plication being made and on a ground 
of justifying necessity being made out a 
small sum of Es. 1000 could ’have been 
easily obtained. No such course was 
adopted; and obviously, for the reason 
that she was not prepared to face an in- 
quiry. There is evidence which stands 
unchallenged that she was on terms of 
hostility with Satya and was for that 
reason living away from the family 
dwelling house and in a house rented 
for herself and her son. The reason 
given for the mortgage was that money 
was needed for the expenses of theSradh 
at Gaya, It has not been shown that 
the money raised was so spent; a matter 
which is important, because though of 
course the mortgagee is not bound to 
see to the application of the loan, the 
fact that the money was in fact so spent 
would have gone a long away to estab- 
lish the truth of the allegation as to 
necessity. The evidence, such as it is, 
on the question of the actual receipt on 
her part of the consideration for the 
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mortgage, is extremely unsatisfactory. 
The learned Judge has, on an examina- 
tion of the evidence as regards the mort- 
gage, expressed himself thus: 

The mortgagee Jitendra hails from Kandi 
within the District of Murshidabad, and he has 
not been called as a witness, and it has not even 
been suggested that he is no longer in the land 
of the living and that his evidence cannot be 
procured. The scribe Satish comes from Kid- 
derpore while the transaction took place at 
Kalighat. No light has been thrown to dispel 
the suspicion that naturally arises out of these 
circumstances regarding the bonafides of the 
mortgage. Tarakdas Babu, pleader, examined on 
the side of the defendant, is no doubt a witness 
to the mortgage, but he was positive that no 
consideration was paid in his presence. His 
evidence instead of furthering the case of the 
defendant deepens the suspicion that the trans- 
action embodied in the mortgage wag not 
straight. 

We are unable to dissent from the 
view which the learned Judge has taken. 

Then comes the lease. The ground of 
necessity recited in it are: (l) satisfac- 
tion of the mortgage debt which was 
imperative because a suit was about to 
be instituted; and (2) improvement of the 
property which was fetching no appreci- 
able income and was infested by ten- 
ants who were undesirable. As regards 
(1) there is really no evidence that there 
was any apprehension of any suit being 
instituted at the time or that the estate 
was in fact in jeopardy. And as regards 
the satisfaction of the mortgage, the 
endorsement itself is somewhat curious 
because it says that there had been a 
previous payment of Es. 50 presumably 
on account of interest, and now Bs. 1,000 
was paid on deduction of remission. The 
pleader Babu Tarakdas Mukherjee who 
wrote the endorsement has not deposed 
to the payment itself. Lalit Mohan 
Adhikari who signed as a witness to the 
payment has not been examined ; Satis 
who signed for the mortgagee Jitendra 
has not been called. As regards (2), it 
is quite true that the rent which the 
property was fetching was insignificant 
and the tenants were people who were 
not desirable as tenants. But we are 
unable to hold that the lady really made 
up her mind to effect an increase in the 
income and for that purpose granted the 
lease. If she was acting bona fide she 
would have made an estimate as to what 
it would cost her to get rid of the ten- 
ants, to fill up the ditches and open up 
roads, and she would then have tried for 
a lease of the property on reasonable 
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terms. There is no evidence of aUy such 
bona fides on her part in entering into 
the present transaction by which she 
granted a lease for 99 years, at a yearly 
rent of Rs. 100 with an option on the 
part of the lessee to get a further lease 
for 99 years at such rate of rent as 
would be pevailing at the time of rene- 
wal. 

It was stated in the document that 
the tenants on the property were all 
tenants at will. If that was so, or if, 
as the evidence shows, only Rs. 2,000 
had in fact to be paid to the tenants to 
get them to vacate, it is not easy to 
understand why instead of spending 
that amount herself she granted the 
lease to Ram Sashi Chaudhury on such 
terms. Of course, the lessee was also 
expected to spend money in making im- 
provements, but the terms of the lease 
indicate that it was entirely at his 
option to make or not to make any im- 
provements. All the benefit that the 
lady secured for herself and for the 
reversioners by the transaction was a 
rent for 99 years at the rate of Rs. lOO 
per year and a liability to be kept out 
of the property for a further period of 
99 years in lieu of the rent at a rate 
which would be regarded as the prevail- 
ing rate at the time of the renewal. If 
she really wanted to have some improve- 
ments effected on the property itself one 
would have found some obligations in 
that respect imposed upon the lessee by 
the terms of the lease. The terms of the 
lease to our mind, indicate that some 
speculators finding the property in her 
hands approached her or were brought 
into touch with her and she herself 
being only too willing to spite the rever- 
sioners the bargain was closed. An 
endeavour has been made in the evidence^ 
to show that there were idgas and dargas 
on the land and some correspondence 
has been put in to establish that there 
was considerable difficulty in ejecting 
the tenants. Bub the learned Judge, 
was right in appreciating the real effect 
of that oral and documentary evidence. 
After all, as the learned Judge has ob- 
served, the tenants got a small compen- 
sation each and left without demur. 
Such evidence as there is of the value 
of land near about the land in suit suffi- 
ciently shows that the lease that was 
granted was a most improvident arrange- 
ment. 
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The position therefore is that there 
was no legal necessity for the lease : 
firstly because the mortgage itself for 
satisfaction of which it was granted was 
not a transaction which, even if real, 
was supported by justifying necessity ; 
and secondly because there was no real 
intention on the part of the lady to 
benefit the estate which, it she had, she 
would not have entered into an improvi- 
dent transaction of this description. Her 
motive and intention, as far as we can 
judge, were to secure for herself a yearly 
sum of Es. 100 as rent, and to deprive 
the reversioners of the property itself 
for a period of 99 years in lieu of a like 
amount yearly and possibly also for a 
further term of 99 years in lieu of rent 
at such rate as would bo found to be 
the prevailing rate at the term of the 
renewal. 

A number of decisions, in which 
transactions by which a Hindu widow 
disposed of her husband's property in 
due course of management have been 
upheld by the Courts, have been cited. 
33 Cal. 842 (1) was a case in which 
Maclean, C. J., after referring to the 
paucity of authority on the question and 
relying upon the principles laid down by 
the Judicial Committee in 6 M. I. A. 393 
(2) and 6 Cal. 843 (3) upheld a per- 
manent lease which was found to have 
been granted for the benefit of the estate 
and which was also found to have bene- 
fited the reversioners. In 13 C. W. N. 
201 (4) a lease for 60 years was upheld 
on the ground that it was a beneficial 
family arrangement and considered bene- 
ficial and accepted as such by the 
widow’s principal opponents. This deci- 
sion was upheld by the Judicial Com- 
mittee in 41 Cal. 793 (5) their Lord- 
ships holding on the facts that the 
arrangement was made in good faith and 
was one dictated by the necessities of the 
case, that the choice of the term of 
60 years was for the benefit of the 
estate, and that the arrangement having 

1. Daya Moyi Debi v. Srinibash Knndu, (1906) 
33 Cal 842. 

2. Hanooman Prasad Panday v. Babovsr Mun- 
raj, (1864-57) 6 M I A 393 = 18 W R 81n=2 
Suther 29=1 Sar 562 (PC). 

3. Kameswar Prasad v. Run Bahadur Singh, 
(1881) 6 Cal 843=8 C L R 861=8 I A 8=4 Sar 
210 (PC). 

4. Shankar Nath v. Bijay Gopal, (1909) 18 0 W 
N 201=4 I 0 613. 

6. Bijoy Gopal v. Girindra Nath, 1914 PC 128= 
23 I 0 162=41 Oal 793 (PC). 


Calcutta 629 

received the sanction of the expectant 
reversioners afforded evidence that it 
was made under circumstances which 
the Hindu law would regard as valid on 
the ground of necessity. In 49 I A 342 
(6) their Lordships of the Judicial Com- 
mittee upheld a compromise entered 
into by a Hindu widow bonafide for the 
benefit of the estate and not for her 
personal advantage as being justified by 
necessity observing that “necessity does 
not mean actual compulsion, but the 
kind of pressure which the law recog- 
nises as serious and suffiicient.” 

On these authorities an abstract ques- 
tion of law has been argued namely whe- 
ther a transaction, by which a loan is 
raised for effecting improvements on a 
property by getting rid of bad tenants, 
filling up ditches, opening roads and 
erecting structures and in similar other 
ways can be justified. In the view of 
the facts of this case and of the nature 
of the present transaction the question 
does not really arise. But if it does it 
may be answered that the expression 
“benefit of the estate” as used in deci- 
sions with regard to circumstances jus- 
tifying an alienation by a limited owner 
cannot be precisely defined, but it may 
be taken as including the preservations 
of the estate from extinction, its defence 
against hostile litigation, its protection 
from inundation, and similar circum- 
stances : 44 I A 147 (7). Therefore, 
benefit, in which no idea of protection 
or preservation but only an idea to im- 
prove so as to increase the income is 
included, would not be sufficient by it- 
self to make the transaction binding on 
the reversioner. 

In the Court below as well as in this 
Court an endeavour was made on behalf 
of the appellant to support the lease, in 
so far as the defendants now purport to 
hold under it, on the ground that proper 
enquiry was made and the assignment 
was taken in good faith. (But after 
examining the evidence his Lordship held 
that no protection could be pleaded on 
the strength of the enquiry). Estoppel 
has been pleaded, but we do not see that 
the circumstances were such as would 
create any estoppel as ag ainst the plain- 

6. Ram Sumran Prasad v. Shyam Kumari, 1922 

P G 366=69 I 0 71 = 49 I A 342=1 Pat 741 

(PC). 

7. Palaniappa Chetty v. Deivasikamony Pandara, 

1917 P 0 83=39 I 0 722 = 44 I A 147 = 40 

Mad 709 (PO). 
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tiffs. Their cause of action accrued only 
on Sushila's death, when the plaintiffs 
were minors and one of them has at- 
tained majority some time after the 
suit was instituted. The plea of estop- 
pel rests upon two facts, namely, that 
there was a notice board put up on the 
property which showed that the land 
was to be sublet, and that the build- 
ing was being openly constructed 
and the plaintiffs had knowledge of such 
construction. These facts without any- 
thing more, and there is nothing more 
to which the appellant can point in this 
connexion, do not create any estoppel as 
against the plaintiffs. 

In such circumstances, there can be 
no question that the plaintiffs’ title 
should be declared. But the question 
is what is the decree that should be 
passed as regards their prayer for pos- 
session. This question will have to be 
^decided in the light of the principle of 
equity which has received statutory 
recognition in S. 51, T. P. Act; though 
there are difficulties in applying the sec^ 
tion itself in view of its terms to the 
present case. The section speaks of a 
person absolutely entitled to the pro- 
perty in respect of which eviction is 
sought for ; and therefore it may not 
unreasonably be contended that the case 
of a lessee holding under a lease of the 
present nature is outside the contempla- 
tion of the section : see 47 All 430 (8). 
But the principle contained in the sec- 
tion has often been applied to lessees 
who are sought to be ejected, and we see 
no reason why the principle should not 
be applied in the present case. It is 
true that absence of proper enquiry con- 
demns a bargain as one not made in 
good faith. But any and every negligence 
does not show want of good faith. As 
was explained in 32 Mad 530 (9), good 
faith within S. 51, T. P. Act, is not 
necessarily precluded by facts showing 
negligence in investigating the title. In 
view of all the circumstances of the 
case, we have come to the conclusion 
that though the transaction itself under 
which the appellant came to acquire the 
leasehold cannot be upheld, there are 
enough grounds on which it should be 
held that he believed that he had ac- 

8. Rajrup Kunwar v. Gopi, 1925 All 261=87 I C 
44=47 All 430. 

9. Nanjappa Gounden v. Peruma Gounden, 
(1909) 32 Mad 580=4 I C 18, 


V. Kanailal 

quired a good title. We therefore think 
we shall be justified in taking into ac- 
count the equities that are in his favour. 

That in such a case such equities may 
be taken into account is sufficiently 
established by the decision of the Judi- 
cial Committee in 57 I A 305 (10). In 
restoring the land to the plaintiffs we 
must distinguish between improve- 
ments effected on it which are insepar- 
able from the land itself, and such 
structures, etc., as may also have been 
erected upon it but are removeable. As 
regards the improvements there is some 
evidence in the shape of bills showing 
that Rs. 2,000 had been spent for clear- 
ing the property of tenants and Rupees 
11,000 for opening up roads and filling 
ditches. These expenses are said to have 
been made by the Bombay Industrial 
Trust. So far as the latter amount is 
concerned there is hardly any satisfac- 
tory evidence as regards the work that 
was in fact done or what the real value 
of such work was. Any way, the ap- 
pellant can have no equity in his favour 
except on the basis of the figure of 
Rs. 2,000 which is the amount he had to 
pay for the assignment of the lease in 
his favour, in addition to Rs. 1,000 
which he had to pay because it was the 
premium for the original lease. The ap- 
pellant therefore is entitled to be re- 
imbursed to the extent of Rs. 2,000. So 
far as the structures erected by the ap- 
pellant are concerned they do not go 
with the land. The plaintiffs are not 
bound to take the land burdened with 
them and the appellant is entitled to 
remove them if he likes. But we think 
he is also entitled to ask us to make an 
order that the plaintiffs be called upon 
to sell their interest to him in respect 
of the land on which he has erected his 
dwelling house. We asked his learned 
Advocate whether he would like to have 
an order of the last mentioned descrip- 
tion and he has answered in the affir- 
mative. (His Lordship then passed a 
suitable decree modifying the lower 
Court’s decree). 

K.S Decree modified. 

10. Narayan Swami Ayyar v. Rama Ayyar, 1930 

P C 297=128 I 0 261=57 I A 305 = 53 Mad 

692 (PC). 
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Nasim Ali akd Henderson, JJ. 

Abed Hossain Mia and others — Plain- 
tiffs — Appellants. 

V. 

Abdur Bahaman Saha Choudhury — 
Defendant — Respondent. 

Appeal No. 849 of 1933, Decided on 
6th June 1935, from appellate order of 
Dist. Judge, Eajshahi, D/- 27th March 
1933. 

(a) Limitation Act (1908), S. 6 — Scope. 

Section 6 contemplates cases where there is 
only one minor decree-holder or where all the 
decree-holderq are minors. [P 631 C 2] 

(b) Guardian and Ward — Money due 
to minor under decree — Certificated guar- 
dian cannot receive decretal money out of 
Court and give valid discharge. 

Whatever may be the powers of the certifi- 
cated guardian to collect other moneys of the 
minor, his powers to receive money payable to a 
minor under a decree is subject to the permis- 
sion of the Court. 

He cannot receive the decretal money ami- 
cably and out of Court and give a discharge. 
The discharge given by a certificated guardian 
who is appointed next friend of the minor with 
the permission of the Court is really a discharge 
by the order of the Court : 36 Mad 295, Bel on, 

[P 632 0 11 

^ (c) Limitation Act (1908), S. 7 S. 7 
contemplates discharge by person who is 
able to give discharge by virtue of his legal 
capacity under substantive law— Discharge 
by certificated guardian out of Court does 
not come under S, 7 unless it is proved that 
such person is in a position to give dis- 
charge. 

Section 7 contemplates discharge by a person 
who, by virtue of his own legal capacity under 
the substantive law is able to give a discharge. 
It does nob contemplate a legal capacity which 
only empowers a person to realize a debt on be- 
half of another by the process of execution with 
the permission of the Court. Hence where there 
are five joint decree- holders one of whom is a 
minor and the others are adults and one of the 
adults is the certificated guardian of the minor a 
discharge given by such guardian out of Court is 
not a discharge without concurrence of the 
minor within the meaning of S. 7 unless it is 
proved that the adult decree-holder who repre- 
sents the minor is in a position to give dis- 
charge ; 1929 Cal 165, Expl. and Dist. ; 1924 

Cal 710, Rel on. [P 632 0 2 ; P 633 C 2] 

(d) Execution-Decree binding — Execution 
Court should not consider whether decree is 
>right or wrong. 

It is not the duty of the execution Court to 
consider whether the decree is right or wrong. 

[P 634 0 1] 

Naresh Chandra Sen Gupta and Jo- 
gesh Chandra Sinha — for Appellants. 

Bireswar Bagchi and Bireswar Chat- 
terjee — for Respondent. 

Nasim Ali, J. — This is a decree- hol- 
ders* appeal in an execution case. They 


are five in number, one of whom Abdul 
Rauf Choudhury is a minor and is re- 
presented by a co-decree-holder who is a 
certificated guardian. The appellants 
obtained a decree against the respon- 
dents on 2l3t June 1928. The execu- 
tion proceedings out of which this ap- 
peal arises were started by them ad- 
mittedly after three years bad expired 
from the date of the decree. The judg- 
ment-debtors objected to the execution 
on the ground that it was barred by 
limitation. The executing Court accep- 
ted the objection of the judgment-deb- 
tors and ordered the execution case to 
be dismissed. On appeal by the judg- 
ment-debtors to the lower appellate 
Court the learned Judge has affirmed 
that order. Hence the present appeal 
by the decree-holders. The contention 
of the learned advocate for the appel- 
lants is that the Courts belows are 
wrong in holding that the execution is 
barred by limitation. It is argued that 
one of the decree-holders is still a minor 
and consequently under the second part 
of S. 7, Lim. Act, the execution is not 
barred. Now S. 7, Lim. Act, is in tl^se 
terms : 

Where one of several persons jointly entitled 
to institute a suit or make an application for 
the execution of a decree is under any such dis- 
ability, and a discharge can be given without 
the concurrence of such person, time will run 
agnnst them all ; but, where no such discharge 
can be given, time will not run as against any 
of them until one of them becomes capable of 
giving such discharge without the concurrence 
of the others or until the disability has ceased. 

Section 6, Lim. Act, contemplates 
cases where there is only one minor de- 
cree-holder or where all the decree- 
holders are minors. The second part of 
S. 7 extends the period of limitation to 
some cases where there is a joint decree 
in favour of persons some of whom are 
minors; prima facie therefore under the 
second part of S. 7 the application for 
execution is not barred by limitation. It 
is however contended by the learned 
advocate for the judgment-debtors that 
the provisions of the second part of S. 7 
are not attracted to the facts of the pre- 
sent case. He puts forward two grounds: 
(l) that the decree is not at all a joint 
decree, and (2) that the certificated 
guardian of the minor decree-holder had 
the legal capacity to give a discharge 
without the concurrence of the minor. 
As regards the first ground it appears 
from the decree itself that it does not 
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specify the shares of the different decree- 
holders. The learned advocate for the 
judgment. debtors however contends that 
as the decree, holders obtained the de- 
cree as heirs of a certain Mahomedan 
lady, they are tenants-in-common and 
consequently the decree cannot be a 
joint decree. 

The obvious answer to this contention 
is that the materials on the record of 
the present case do not support such an 
argument. In support of the second 
ground it is argued by the learned advo- 
cate for the respondents that under the 
powers conferred on the certificated 
guardian by the Guardians and Wards 
Act he had power to collect the moneys 
of the minor and consequently he had 
the legal capacity to give a discharge for 
the decretal debt without the concur- 
rence of the minor. I am unable to ac- 
cept the contention. Whatever may be 
the powers of the certificated guardian 
bo collect other moneys of the minor his 
powers to receive money payable to a 
minor under a decree is subject to the 
permission of the Court, see 0 32, E. 7, 
Civil P. C., and the case reported in 40 
I A 132 (l). He cannot receive 

the decretal money amicably and out of 
Court and give a discharge. The dis- 
charge given by a certificated guardian 
who is appointed next friend of the minor 
with the permission of the Court is 
really a discharge by the order of the 
Court. 

^ Again S. 7 contemplates a legal capa- 
city to give discharge without the con- 
currence of the person under disability. 
The section requires that the co-decree- 
holder in addition to his capacity as a 
co-decree-holder must have such a legal 
capacity as would empower him alone 
to realize the decretal debt and give a 
discharge \vithout putting the decree 
into execution, even if his minor co- 
decree-holder had been under no disabi" 
lity and had the capacity to give his 
assent. In other words the legal capa- 
city must enable him alone to give a dis- 
charge the consent of the other decree- 
holders not being necessary at all in the 
exercise of that legal capacity. The law 
must clothe him with rights to give a 
discharge for the whole debt irrespective 
of the consent of the other decree- 
bolders. Familiar instances of such legal 

1. Qanesh Row v. Tuljaram Bow, (1913) 36 Mad 

295=19 I 0 516=40 I A 132 (PC). 


capacities are those of a partner and the 
karta of a joint Hindu family. Their 
legal capacity to give discharge ia 
derived from the substantive law. They 
have the power to realize the whole 
decretal debt amicably and are not 
required by law to take the consent 
of the other joint decree-holders, or 
the permission of the Court under 
the processional (procedural ?) law before 
giving discharge. The legal capacity ol 
a certificated guardian to realize moneys 
payable to a minor decree-holder under 
a decree of the Court does not fulfil 
the test which 1 have indicated above. 
It is not independent of the rights of 
the miner decree-holder. S. 7 contem- 
plates discharge by a person who by 
virtue of his own legal capacity under 
the substantive law is able to give a dis- 
charge. It does not contemplete a legal 
capacity which only empowers a person 
to realize a debt on behalf of another 
by the process of execution with the 
permission of the Court. Much reliance 
however was placed by the learned 
Advocate for the respondents upon cer- 
tain observations in 48 C. L. J. 555 (2). 

In that case however the adult decree- 
holder was the Karta of a joint Hindu 
family. He had his powers under the 
Hindu law to give a discharge for the 
whole debt. He alone could have re- 
ceived the decretal money out of Court 
and given a discharge even if the other 
decree- holders had not been under any 
disability. It is true that in that case 
there is an observation that in his capa- 
city as a certificated guardian the adult 
decree holder was also entitled to give a 
discharge. But in view of the fact that 
he was also the Karta of the joint family,, 
that observation was not necessary for 
the decision of that case. As pointed 
out before in view of the principle under- 
lying the decision of the Judicial Com- 
mittee cited above and the provisions of 
O. 32, R. 7, Civil P. C., it is difficult toj 
maintain that after a certificated guar 
dian has been appointed next friend of 
the minor, he can give a discharge of 
the decretal debt without the permission 
of the Court. Such a discharge therefore 
cannot be a discharge by the guardian, 
far less a discharge without the concur-, 
rence of the minor within the meaning! 

2. Ashutosh Ghose v. Sashi Mohan, 1929 Cal 165 

=116 I 0 364=48 C L J 565. 



1935 


Abed Hossain v. Abdur Bahman (Henderscn, J.) 


of S. 7. In this view of the matter it is 
not necessary to refer to the cases which 
were decided under Ss. 7 and 8, Limita- 
tion Act of 1877. After the amendment 
of the I/imitation Act in 1908, S. 7, as it 
now stands, contemplates discharge by 
an adVilt decree-holder by virtue of some 
legal capacity conferred on him by the 
substantive law apart from and without 
reference to his capacity to give discharge 
with the permission of the Court under 
the processional law. For the reasons 
staced, I am of opinion that the judg- 
ment-debtors have failed in the present 
case to show that the adult decree-holder, 
v;ho represents the minor decree-holder, 
was in a position to give discharge. My 
conclusion therefore is that the applica- 
tion for execution is not barred by limi- 
tation. In the result the appeal is 
allowed, the orders of the Courts below 
dismissing the appellants’ application 
for execution are set aside and I order 
the execution to proceed. The appel- 
lants decree-holders will get their costs 
from the respondent judgment-debtors. 
Hearing- fee is assessed at five gold 
mohurs. 

Henderson, J. — I agree. The point 
which arises for our consideration in 
this appeal is a short one and is con- 
cerned with the interpretation of S. 7, 
Limitation Act. We were invited by 
Mr. Bagchi to construe that section by 
a strict interpretation of the words used 
therein. If we do this, it seems reason- 
ably plain that the section seeks to draw 
a distinction between cases in which 
one of several persons entitled to a joint 
debt can give a discharge for the whole 
debt without the concurrence of the 
other persons so entitled and cases in 
which such a discharge cannot be given. 
In the former case time will run against 
a person suffering under disability; in 
the latter case it will not. 

The learned District Judge took a 
different view and held that, inasmuch 
as there was a person who was in a posi- 
tion to collect debts due to the minor 
and give a valid discharge, time would 
run against the minor as well as the major 
decree. holders. We have been asked on 
behalf of the respondents to say that 
this is the proper meaning of the words 
used and that in this case a discharge 
can be given without the concurrence of 
such persons. As I have already indi- 
cated, in my judgment that would not 
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be the natural interpretation of the. 
words used and I do not think that the 
matter can be better expressed than in 
the words of Subrawardy J., in 61 Cal 
566 (3). In dealing with the point the 
learned Judge says this: 

Section 7, Limitation Act, contemplates a case 
where a decree-holder holds such a legal charac- 
ter as to be able in law to give discharge on be- 
half of his co-decree-holders. One of the tests 
may be that had the judgment-debtor paid the 
debt to one of the decree-holders amicably and 
out of Court, could he have successfully pleaded 
payment to all the decree-holders as full satis- 
faction of the decree ? 

With those observations I respectfully 
agree. It is therefore necessary to con- 
sider whether in the present case a dis- 
charge could have been given without 
the concurrence of the minor. It is to 
be noted that one of the major decree- 
holders is the certificated guardian of tho 
minor and on that ground 'we have been 
asked to say that the application was 
barred by limitation on the authority of 
the case reported in 48 C L J 555 (2). 
As my learned brother has pointed out 
inasmuch as one of the plaintiffs in that 
case was able to give a discharge as the 
karta of the family, it has not really 
decided the point at all. In the second 
place the facts are quite different. In 
that case there were two plaintiffs one 
of whom was a major and the other a 
minor. The major was the certificated 
guardian of the minor. The position 
therefore was that the major was able to 
give a discharge both on his own behalf 
and on behalf of the minor. In such a case 
it might be necessary to consider whether 
this peculiar position of one of the plain- 
tiffs would prevent the minor from get- 
ting the benefit of S. 7. But in the present 
case the facts are quite different. Here 
there are four majors and one minor. 
One of the majors is the certificated 
guardian of the minor. It is quite clear 
that if the debt was paid out of Court to 
the major who is the certificated guardian 
of the minor, he would not be in a posi- 
tion to give a discharge which would 
bind the other co-decree-holders. 

The only other point on which I need 
say anything is the contention made on 
behalf of the respondents to the effect 
that this decree is not a joint decree, be- 
cause the heirs are Mahomedans and are 
not joint. It may bo that the Court 
which passed the decree ought not to 
8. Bilwar Bibi v. Mabammad Habibar Rahman. 

1924 Oal 710=84 I C 204=51 Cal 666. 
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have passed a joint decree. But the 
fact remains that it did pass a joint de- 
jcree and it is not the duty of the execu- 

I tion Court to consider whether that de- 
cree was right or wrong. This point was 
not really taken in the petition of objec- 
tion under S. 47. The objection that 
was taken was to the effect that the ap- 
plication was entirely barred and should 
be dismissed. The objection as now being 
placed is quite different and is to the 
effect that, although the minor decree- 
holder is entitled to take out execution 
for his individual share the application 
of the major decree-holders is barred. It 
is quite obvious that such an objection 
could not be determined without going 
into the facts, because we do not even 
know the share of the minor decree- 
holder. 

K.s. • Appeal allotoed, 
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E. 0. Mitter, J. 

Lalit Kishore Mitra — Plaintiff — 
Appellant 

V. 

Nathu Mandal and others — Respon- 
dents. 

Appeal No, 2003 of 1933, Decided on 
28th June 1935, from appellate decree 
of Dist. Judge, Bankura, D/- 19th July 
1933. 

^ (a) Jurisdiction — Civil Court — Assess'* 
ment made intra vires by Collector — Civil 
Court has no jurisdiction to touch it — Col- 
lector assessing person as tenure holder — 
Civil Court has no jurisdiction to say that he 
is cultivating ryot for purposes of Cess Act 
—The only remedy of aggrieved person is 
under Cess Act. 

As the Civil Court has no jurisdiction to touch 
an assessment made intra vires by the Collector, 
it has no jurisdiction to say that a person is a 
cultivating ryot for the purpose of the Cess Act 
when the Collector had made the assessment on 
the footing that he is a tenure holder. The Cess 
Act itself provides for the remedy of an aggrieved 
person, whether he is a proprietor of an estate 
or a tenure holder, and in the case of intra 
vires assessment that remedy is the only re- 
medy. [P 635 C 2] 

(b) Bengal Cess Act (1880) — Scheme is 
to make decision of Revenue officers regard- 
ing assessment intra vires final. 

The whole scheme of the Act is to make the 
decision of officers of the Revenue Department 
in the matter of assessment intra vires final. 
Such decision cannot be challenged by a party 
in a civil Court: 1926 Fat 175; 1929 Fat 743 and 
14 I C 177, Dist, [P 636 C 1] 

(c) Bengal Cess Act (1880), S, 107 — Person 
assessed by authorities as tenure holder— 
Assessment cannot be touched — For purposes 


of determining his liability to pay cess to 
landlord, he must be regarded tenure holder. 

If a person is assessed by the Revenue Autho- 
rities on the basis that he is a tenure holder, the 
assessment cannot be touched and for the purpose 
of determining his liability to pay cess to his 
landlord he must be taken conclusively to be a 
tenure holder. [P 636 C 1] 

(d) Bengal Cess Act (1880) — Distinction is 
made between tenure holder and cultivating 
ryot and not ryot. 

The distinction made in the Cess Act is as bet- 
ween a tenure holder and a cultivating ryot and 
not between a tenure holder and a ryot. 

[P 636 C 2] 

Panchanan Ghose and Krishna Ghait- 
yanna Ghose — for Appellant. 

Sailendra Nath Banerji — for Res- 
pondent. 

Raniendra Chandra Roy — for Deputy 
Registrar. 

Judgment. — This appeal is on behalf 
of the plaintiff who is a co-sharer land- 
lord, his share being 8 annas. The pro- 
forma defendants are the remaining co- 
sharer landlords, but they have not 
appeared and taken part in the proceed- 
ings. The suit was for recovery of the 
plaintiff's share of the rent for the years 
1337 and 1338 and for his share of the 
cesses for the years 1335 to 1338. The 
plaintiff avers that the total jama is 
Rs. 35-0-6 a year and the total cess pay- 
able by the tenants defendants is Rupees 
11-6-9 per year, and he claims on the 
said basis. His claim was decreed in 
full by the Munsif, but on appeal the 
learned District Judge has reduced his 
claim for cesses. The appeal is there- 
fore directed to that part of the judg- 
ment and decree of the learned District 
Judge which deals with the plaintiff’s 
claim for cesses. 

In the valuation roll the annual value 
of the lands in the defendants’ posses- 
sion has been determined to be Rupees 
200-6-0. Their tenancy is entered in 
form No. 3 given in appendix B of the 
Cess Act, and form prepared under E. 96 
of the Cess Manual, a rule which deals 
with the preparation of the valuation 
roll under 8. 34 of the Act, that is to 
say, his tenancy was classed by the 
Collector for the purpose of assessment 
of cesses as a tenure. In the first column 
is entered the number of the khatian. 
The second column is headed thus: 

Name and touzi number, or if rent free, num- 
ber in Register 2 of rent free lands, or number 
In Register 3 of cbaukidari chakran lands, with 
the names of zemindars, tenure holders and sub- 
tenure holders in the estate. 
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Under this heading is entered the name Es. 200-6-0, he has deducted a sum 


of Natabor and others, the defendants* 
predecessors. In the third column the 
annual value (Rs. 200-6-0) is entered. In 
the fourth column 'which is headed 
amount of revenue payable to Government or 
chaukidari chakran assessment payable and 
rents payable to superior landlords on which 
deduction is to be made under S. 41 of the Act 
is entered, the rent Es. 30-3-6, which 
was the rent payable by the defendants* 
predecessors at the time of the prepara- 
tion of the valuation roll to the plain- 
tiff and his co-sharers. It is admitted 
the rent was subsequently enhanced 
and is now Rs. 35-6-6. There cannot be 
any doubt that the defendants’ predeces- 
sors had been assessed by the Collector 
on the basis that they were tenure 
holders and not cultivating ryots. The 
fourth column obviously mentions the 
amount on which deduction has to be 
made under the provisions of S. 41 (2) 
Cess Act. The rate of road and public 
works cess being fixed at one anna per 
rupee of the annual value the plaintiff 
arrives at the figure Es. 11-6-9 as the 
amount of cesses payable by the defen- 
dants in the following manner: 

At the rate of 1 anua per rupee on the annual 
value fixed at Rs. 200*6*0 

Rs. 12-8-~4.J 

Deduction at 6 pies per rupee on 
Rs. 36-6-6, the annual rent payable 
by the defendants to the plaintiff 
and his co sharers under b. 41 (2) 

Re. 1—1—8 
Balance 11-6-8^ 

The defendants say that they are 
ryots and the amount of cess payable is 
at the rate of six pies on every rupee of 
the rent payable by them or at the rate 
of six pies per rupee of the annual value 
determined by the Collector. The 
learned District Judge relying upon the 
entry in the Record of Rights prepared 
under Chap. 10, Bengal Tenancy Act, 
which has recorded the defendants as 
ryots, has held that cesses can be re- 
ceived from them at such rates at which 
it can be received from cultivating 
ryots. He says in this judgment that 
the defendants are cultivating ryots not only 
for the purpose of Tenancy Act, but also for the 
purposes of the Cess Act. 

In granting the decree the learned 
District Judge has however miscalcu- 
lated the amount payable by the de- 
fendants. Instead of giving the plain- 
tiff a decree for cesses at the rate of six 
pies per rupee on the annual value of 


equivalent to six pies per rupee on 
Rs. 35-6-6, the rent payable by the de- 
fendants to the plaintiff, for which de- 
duction there is no warrant in law, for 
sub-S. 3, S. 41 of the Act does not allow 
any such deduction, i. e., in the case of 
cultivating raiyats. The whole ques- 
tion however is whether, when the Col- 
lector is acting intra vires, can the civil 
Court go behind the assessment made 
by him. That assessment depends upon 
and is based on the following factors ; 
(l) Annual value of the lands ; (2) rate 
of cesses notified under S 38 ; (3) status 
of the assesses, whether a zemindar, 
tenure holder or cultivating raiyat. 

Any modification or variation in any 
of the aforesaid three elements will 
affect the assessment as made by the 
Collector, and as the civil Court has no 
jurisdiction to touch an assessment made 
intra vires by the Collector,' it has no 
jurisdiction to say that a person is a 
cultivating raiyat for the purpose of the 
Cess Act when the Collector had made 
the assessment on the footing that he is 
a tenure holder. The Cess Act itself 
provides for the remedy of an aggrieved 
person, whether he is a proprietor of an 
estate or a tenure holder, and in the case 
of intra vires assessment that remedy is 
the only remedy. Confining myself to 
the case of a person assessed to cess on 
the footing that he is a tenure holder 
the following sections of the Cess Act 
are important : S. 34, authorises the 
Collector to have a valuation roll pre- 
pared of tenures from the returns made 
and from his enquiries. S. 35 requires 
the Collector to post up extracts of such 
portions of the valuation roll as deals 
with a particular tenure at the mal 
katchery of the tenure holder if there 
be a mal kutchery or if there is no mal 
katchery on some conspicuous place on 
the tenure, or if the tenure cannot be 
found, in a conspicuous place in any vil- 
lage in which such tenure is believed to 
be situate. S. 26 gives the Collector 
power to determine whether a person is 
a tenure holder or a cultivating raiyat 
for the purpose of assessment. S. 93 
provides that every valuation roll shall 
be open to revision by the Commissioner 
or Board of Revenue but not otherwise. 
S. 104 provides for appeal to the Com- 
missioner in certain cases and then fol- 
lows S. 107 which says that 
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nothing done In accordance with the Cess Act 
shall be deemed to affect the rights of any 
person in respect of any immovable property or 
any interest therein. 

The whole scheme of the Act is to 
make the decision of officers of the Re- 
venue Department in the matter of as- 
sessment intra vires final, and the mean- 
in^^ of the saving S. 107 seems to me 
that if a person is assessed by the re- 
venue authorities on the basis that he 
is a tenure holder, the assessment cannot 
be touched and for the purpose of deter- 
mining his lability to pay cess to his 
landlord he must be taken conclusively 
to be a tenure holder; but for determin- 
ing his rights and liabilities in relation 
to his landlord in other matters, the fact 
that the Collector had, in assessing him 
to cesses, taken him to be a tenure 
holder or had decided under S. 26 of the 
Act that he is tenure holder and not a 
cultivating raiyat, would not be relevant 
and can be disregarded. To take an 
illustration if the landlord brings a suit 
for enhancement of rent under S. 7, Ben. 
Ten. Act, such a person would not be 
debarred from proving that he is a 
raiyat and not a tenure holder. The view 
that I am taking is in accordance with 
the general principle that an intra vires 
assessment cannot be challenged by a 
party in a civil Court and is supported 
by the decisions of the Patna High 
Court in 1926 Pat 175 (l) and 118 I C 
325 (2) cases which have no hesitation 
in following. 

The learned Advocate for the respon- 
dent has relied strongly upon the deci- 
sion of this Court in 15 C L J 428 (3) in 
support of his contention that the civil 
Court in a suit for recovery of cesses can 
go into and reopen the question as to 
whether the tenant is a cultivating 
raiyat or tenure holder, notwithstand- 
ing that the Collector in making the as- 
sessment had proceeded upon the footing 
that he is a tenure holder. An examina- 
tion of that case shows that the land- 
lord had in his return showed that the 
tenant was a cultivating raiyat and 
there is no precise or clear indication that 
the Collector had proceeded upon the 
footing that he was a tenure-holder. In 
the L ette rs Patent Appeal Sir Lawrence 

1. Kesho Prosad Singh v. Earn Swarup, 1926 

Pat 175=90 I C 621. 

2. Kharag Narayan v. Secretary of State, 1929 

Pat 743=118 I C 325. 

8. Peary Mohan Ray v. Sarat Kumari Debi, 

(1912) 15 C L J 428=14 I 0 177. 
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Jenkins pointed out that the distinction 
made in the Cess Act is as between a 
tenure-holder and a cultivating raiyat 
and not between a tenure-holder and a 
raiyat. In that case also 3 tenancies 
had been lumped together and one an- 
nual value for the three was fixed by 
the Collector, and that fact would make 
the assessment of the Collector ultra 
vires, and would thereby give the civil 
Courts jurisdiction to discard the assess- 
ment altogether and to determine the 
question whether the defendant was or 
was not a tenure-holder. I accordingly 
hold that Peary Mohan's case does not 
support the respondent. The appeal is 
accordingly allowed. The decree of the 
learned District Judge is modified. The 
plaintiff’s claim to cesses is fully al- 
lowed. The net result is that the decree 
of the Munsif is restored in all respects. 
The appellant will have the costs of 
this Court and of the lower appellate 
Court. 

S.R. Appeal allowed, 

>5^ A. I. R. 1935 Calcutta 636 

Lort-Williams and Jack, JJ. 

Kamal Krishna Sircar — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 173 of 1935, De- 
cided on 17th July 1935. 

^ Penal Code (1860), S. 124'A — Recom- 
mending Bolshevism as preferable to pre- 
sent form of government and encouraging 
youths to join Bengal Youth League and 
carry propaganda to obtain supporters of 
communism is no sedition. 

To suggest some other form of government is 
not necessarily to bring the present Government 
into hatred or contempt. 

Where the accused made a speech recommend- 
ing Bolshevik form of government as preferable 
to the present one, and encouraged by his speech 
young men to join the Bengal Youth League 
and asked them to carry on propaganda to ob- 
tain supporters of the idea of communism as 
represented by the Bolshevik system in Russia : 

Held : that the speech was a long way 
from coming within the provisions of Sec- 
tion 124-Aand it was not wise to institute prose- 
cution against the makers of speeches of this 
kind. [P 637 G 2] 

B, Das and Iliran Kumar — for 
Accused. 

D. N. Bhattacharya—lor the Crown. 

Lort-Williams, J. — In this case the 
appellant was convicted of sedition un- 
der S. 124-A, Penal Code, and sentenced 
to rigorous imprisonment for one year. 

The speech in which he made the re- 
marks complained of was delivered at 
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Sbradhananda Park on 22nd November 
1934. There was a meeting of tbe Ben- 
gal Youtb League, and there was a red 
banner with hammer, sickle and star. 
The audience were composed mostly of 
Bengali youths of the student commu- 
nity and a number of speeches were 
made. 

The accused moved a resolution, 
expressing emphatic condemnation of 
Government legislation as being calcula- 
ted to gag the working-class movement 
in India, in declaring the Communist 
party of India and various trade unions 
and labour organizations illegal, while 
anti-working class organizations like the 
Indian National Congress and the Con- 
gress Socialist party had not been banned 
and had been allowed to prosecute 
their aims of sabotaging the real class 
struggle for emanicipating the toiling 
masses of India. The resolution also 
condemned the banning of the Commu- 
nist party of India and other militant 
class organizations in the Punjab and 
Bombay. 

In his speech the accused referred to 
these orders made by the Government, 
and explained that what was meant was 
that the Government by such banning 
of certain organisations were making it 
easier for the organisations which were 
carried on by the well-to-do and the 
‘Capitalists, one of the aims of which 
was to put down the workers’ movement 
to pursue the new reformist movements 
which were favoured by these other 
bodies. The rich, Gandhi and the Con- 
gress, were all lumped together by the 
speaker as being supported by the 
Government. Then he proceeded to 
deal with the Round Table Conference 
and pointed out that at one time the 
Government had declared the Congress 
illegal, but that it was the object of the 
Government, and by reference the 
speaker obviously wanted to include all 
Governments, to encourage the reformist 
movement as a method of checking the 
revolutionary movement represented by 
the Communist party, the Bolsheviks 
and others. The rest of the speech was 
a mere recital of facts, either of recent 
or past history. A great deal of it was 
obviously taken from well-known and 
quite respectable books which have been 
published recently about the world eco- 
nomic depression, the alleged failure of 
the capitalistic system, and the neces- 


sity of finding some other method for 
the distribution of goods. In fact all 
that the speech amounted to was a re- 
commendation of tbe Bolshevik form of 
government as preferable to what is 
generally called the ‘capitalistic’ form 
of government, i. e., the present form of 
government, and all that the speaker did 
was to encourage the young men, whom 
he was addressing, to join the Bengal 
Youth League and to carry on a pro- 
paganda for the purpose of inducing as 
large a number of people in India as 
possible to become supporters of the 
idea of communism as represented by 
the present Bolshevik system in Russia, 

It is really absurd to say that 
speeches of this kind amount to sedi- 
tion. If such were the case, then every 
argument against the present form of 
government and in favour of some other 
form of government might be alleged to 
lead to hatred of the Government, and 
it might be suggested that such ideas 
brought the Government into contempt. 
To suggest some other form of govern- 
ment is not necessarily to bring the pre- 
sent Government into hatred or con- 
tempt. 

The learned Magistrate, who tried the 
case, obviously takes a strong view with 
regard to Bolshevism. He does not like 
it; neither do I, nor do a very large 
number of sensible people. That does 
not mean that one may not make 
speeches of this kind. I do not like 
quite a lot of things the people do con- 
stantly from day to day. That is no 
reason for suggesting that those people 
are guilty of sedition or of attempting 
to bring the Government into hatred or 
contempt. 

In my opinion it is not wise to insti- 
tute prosecutions against the makers of 
speeches of this kind. The effect of it 
is to give the impression that the Go- 
vernment are desirous of taking the kind 
of steps which, we understand, have 
been taken in countries like Germany 
and Italy, where the right of free speech 
has practically disappeared. So far as 
we know, that is not the present posi- 
tion in India. In any case the present 
speech is a long way from coming within 
the provisions of S. 124-A, Penal Code 
The conviction and sentence passed on 
the appellant are, accordingly, set aside 
and he is acquitted. The appellant 
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who is on "bail 'will be discharged from 
his bail-bond. 

Jack, J. — I agree. 

S.E. Conviction set aside, 
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R. C. Mitxer, j, 

Bir Bikram Kishore Maniky a Bahadur 
— Plaintiff — Appellant. 

V. 

Amanaddin and others — Defendants — 
Respondents. 

Appeal No 1880 of 1933, Decided on 
10th July 1935, from appellate decree of 
Sub-Judge, 1st Court, Tippera, D/- 22nd 
May 1933. 

(a) Deed — Construction '-Document headed 
“agreement” — No vernacular word corres- 
ponding to “rent” in body of document — 
Plaintiff in khas possession of property in 
question before transferring same to defen- 
dant by document — Document held lease. 

Where the document was headed “an agree- 
ment” and in the body of the said agreement, 
no vernacular word was used which corresponds 
to the word “rent” and where the transferor 
who was in khas possession from before, gave the 
exclusive right of khas possession to the trans- 
feree, the document is a lease. [P 638 G 2] 

❖ (b) Deed— Construction— Test — Lease of 
tank — True test as to whether lease is for 
agricultural purposes or not is to see whe- 
ther primary object was lease of tank or of 
land surrounding it for purposes of agricul- 
ture. 

Where the lease is of a tank the true test as to 
whether the lease is for agricultural purposes or 
not is to see whether the primary object was the 
lease of the tank or lease of the land surround- 
ing it for purposes of agriculture with the tank 
within it. [P G39 G 1] 

(c) Lease — No reference lo cultivation — No 
stipulation for payment of cesses — True pur- 
pose of lease preservation or rearing of fish 
— Grazing cattle on bank only subsidiary — 
Lease is for non-agricultural purposes and is 
governed by Transfer of Property Act and 
not by Bengal Tenancy Act. 

In a document of lease no reference was made 
to cultivation. Neither was there any stipula- 
tion as to payment of cesses and the true pur- 
pose of the lease was preservation and rearing 
of fishes, grazing of cattle on the bank being 
only a subsidiary one : 

Held : that the lease was for non-agricultural 
purposes governed by the provisions of Transfer 
of Property Act and not by those of Bengal Ten- 
ancy Act: 20 IV R 341 and 34 C IK JV 1063, Foil, 

[P 689 C 2] 

J. C,Boy and Nripendra Chandra Das 
— for Appellant. 

Upendra Kumar Boy — for Bespon- 
dents. 

Judgment. — This appeal is by the 
plaintiff in a suit for ejectment of the 
defendants. The plaintiffs’ case is that 
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the defendants were t^enants in respect 
of a tank and its banks in suit the ten- 
ancy being governed by the provisions 
of the Transfer of Property Act, and 
that the said tenancy has been duly 
terminated. The defendants say that 
they have acquired occupancy right in 
the subject matter of the suife. It is 
admitted that the defendants were in 
occupation under a registered agreement 
executed by them in favour of the then 
Maharaja Bahadur of Tipperah, the pre- 
decessor in title of the present Maharaja 
the plaintiff on Ath July 1917. Mr. 
Jogesh Chandra Boy who appears for the 
plaintiff-appellant whose suit was dis- 
missed by both the Courts below, raises 
two points before me. First of all he 
says that the aforesaid document which 
allowed the defendants to remain in 
possession for five years, created a 
license and not a lease ; and secondly, 
he contends that even if it is conceded 
to be a lease, it is a lease for non- 
agricultural purposes, and the defendants 
became tenants from month to month 
after the expiry of the term of the said 
lease. 

On the first point I cannot agree with 
Mr. Jogesh Chandra Roy ; although the 
document is headed “an agreement” and 
although in the body of the said agree- 
ment no vernacular word is used which 
corresponds to the word rent, it is 
quite clear that the Maharaja who was 
in khas possession from before, gave the 
exclusive right of khas possession to the 
defendants. On a fair reading of the 
document, I do hold that this document 
is a lease, and the subject matter of this 
suit was demised to the defendants for a 
period of five years from 1326 to 1330 
Tipperah year. On the second point I 
agree with the contention of the appel- 
lant, and I do hold that the main pur- 
pose of this letting was non-agricultural. 
The subject matter of the demise are a 
tank of an area of about 13 kanis and its 
banks, the area of which is about five 
kanis. The document begins by saying 
that the defendants applied for holdings 
possession for the purpose of rearing fish 
in the tank and grazing cattle on the 
bank. In the demise it is said that the 
defendants shall keep the boundaries 
intact, and shall be entitled to possess 
the tank by preserving or rearing fish 
and grazing cattle on the banks. The 
occupation of the tenants are described 
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as Grihasthas, a term of an ambiguous 
import which may either mean cultiva- 
tor or house-holder. So far as the prin- 
ciples applicable to such cases are con- 
cerned there cannot be any doubt. That 
I)rinciple has been formulated in the 
judgment of Sir Richard Couch, C.J., and 
Glover, J., in 20 W. R. 341 (l), and has 
been re-aflfirmed by Dwarkanath Mit- 
ter, J., in 34 C. W. N. 1063 (2). At 
p. 1067 of the Report Mitter, J., says: 

The true test as to whether the lease is for 
agricultural purposes or not is to see whether 
the primary object was the lease of the tank or 
lease of the land surrounding it for purposes of 
agriculture with the tank within it. 

No doubt on considering the lease in 
that particular case both the Hon*ble 
Judges came to the conclusion that the 
primary object was the lease o£ the 
banks surrounding the tank and that 
lease was taken for the purpose of graz- 
ing agricultural cattle. On the particu- 
lar facts of that case and on the particu- 
lar terms of the document in that case, 
they came to the conclusion that the 
defendants acquired occupancy right in 
the subject matter of that suit, although 
the lease comprised a tank and its banks, 
and the purpose of letting out the tank 
was for rearing fish and the purpose of 
letting out the banks was for grazing 
cattle. The true test is, as has been 
formulated in that case, to find out what 
was the primary object. Proceeding on 
that basis, it is necessary to consider 
the terms of the registered agreement 
dated 4th July 1917, which admittedly 
governs the rights of the parties. In 
this document there is no reference to 
cultivation. There is no stipulation for 
the payment of cesses. The true pur- 
pose for which the lease was given was 
for rearing and preserving fish in the 
waters of the tank and for grazing cattle 
on the banks which was only subsidiary. 
When the other terms are examined, it 
is quite clear that the principal or the 
primary object was for rearing fish. In 
the document itself it is stated that the 
tank being used by the neighbours and 
the public in general the right of these 
persons must be reserved. On the ten- 
ants is imposed an obligation to take 
particular care to see that the water of the tank 
may not become unfit for human use and by 

1. Nidhi Krishna Bose v. Ram Dass ^n, (1873) 

20 W R 311. 

2. Surendra Kumar Sen v. Sm. Ghandratara 

Nath, 1931 Cal 136=180 I C 219 = 84 C W N 

1063. 


being covered by pana and various kinds of 
acquatic plants and weeds, it may not cause 
injury to the health of the public. 

If the water of the tank becomes pol- 
luted on account of negligence of or any 
act of the tenants, and, if for that reason 
any order be issued or any sentence be 
passed by the Municipality or any other 
office of the Government, then the ten- 
ants are to remain wholly responsible 
for that : 

There will be no concern of the landlord. . , 

. . If the tenants exceed any of the aforesaid 

rights or if it be necessary for the landlord to 
take the said tank into khas possession, within 
the term of this agreement, then the tenants 
will have without objection to give up possession 
thereof before the expiry of the term, and shall 
neither be able to claim nor be entitled to claim 
a refund of the Nazar money. 

Then there are clauses restricting the 
sale or mortgage by the tenants, and 
there a reference is made only to the 
tank. There is a further clause that on 
the expiry of the term they shall give 
up the said tank to the khas possession 
of the plaintiff. In all the covenants 
in the lease the tank and not the bank 
is mentioned. It is clear in my judgment 
that the principal parcel of the demise 
was intended to be the tank and not 
the bank, which is to be used subject to 
the restrictions indicated above, and 
the purpose for which the tank was to 
be held clearly a non-agricultural pur- 
pose, namely preservation of fish. 

In this view of the matter I am 
clearly of opinion that on a construction 
of this document, the primary object of 
the letting was a non-agricultural pur- 
pose, and following the principle laid 
down by Sir Richard Couch in 20 W. R. 
341 (l) and by Mitter, J., in 34 C. W. N. 
1063 (2), I do hold that the lease in the 
present case is governed by the provi- 
sions of the Transfer of Property Act, 
and not by the provisions of the Bengal 
Tenancy Act. On the expiry of the 
terms of the lease, the defendants be 
came tenants from month to month and 
there is no dispute that their tenancy, 
if precarious, was determined according 
to law. I accordingly set aside the 
judgments and decrees of the Courts 
below and pass a decree in favour of the 
plaintiff in terms of his prayer. The 
appeal is accordingly allowed with costs, 
both of this Court and of the Courts 
below. Prayer for leave to appeal under 
S. 15, Letters Patent is refused. 

s.R. Appeal allowed. 
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Guha and Lodge, JJ. 

Ahad Btix Jamadar — Judgment-deb. 
4ior — Appellant. 

V. 

Kinkar Chandra Pal — Decree-holder 
— Eespondent. 

Appeal No. 463 of 1934, Decided on 
ISfch July 1935, from appellate order of 
Addl. Dist. Judge, Howrah, D/- 8bh June 
1934. 

Execution— Step'in-aid — Application for 
transfer of decree from one Court to another 
lor execution is step-in-aid. 

The expression “step in-aid of execution” 
must be taken to be intended to cover every 
application made by the decree-holder in ac- 
cordance with law, setting the Court in motion 
to execute the decree and in furtherance of the 
proceeding in execution. Hence an application 
made for transfer of the decree from one Court 
to another for the purpose of execution, must be 
deemed to bo an application to keep the decree 
in force and in that way a step-in-aid of execu- 
tion: 1922 Gal 8, Dist, [P 6^0 C 2] 

Mukunda Behari Mallick — for Appel- 
lant. 

Amiruddin Ahmed and Enayet Hossein 
— for Respondent. 

Judgment. — This appeal has arisen 
out of an application for execution of a 
-decree passed by the Small Cause Court, 
Calcutta, on 28th June 1929. The decree 
passed by the Small Cause Court was an 
instalment decree; and an instalment in 
accordance with the terms of the decree 
was paid by the judgment-debtor on I8th 
August 1930. The application for execu- 
tion of the decree giving rise to this ap- 
peal was made by the decree-holder on 
3rd November 1933. An objection was 
raised on behalf of the judgment-debtor 
to the execution of the decree, and it 
was asserted on the side of the judg- 
ment-debtor that the application for 
^execution was barred by limitation. It 
appears that an application was made 
by the decree holder to the Court of 
Small Causes, Calcutta, on 27th February 
1932, and the question before the Court 
’below was whether a further period of 
limitation would run from the date of 
the order passed on the said application 
for transmission of the decree for execu- 
tion. 

On the materials there can be no 
question that the application on which 
the order for transmission was made on 
:27th February 1932 was an application 
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for transfer of the decree for execution, 
to the Court of the Munsif at Amta in 
the district of Howrah, The order for 
transmission of the decree was passed 
by the Court passing the decree and the 
question therefore was whether the ap- 
plication made by the decree-holder on 
27th February 1932, on which the order 
was made for transmission of the decree 
was a step. in-aid of execution, as con- 
templated by Cl. (2) of Art. 182, Sch. 1, 
Lim. Act. The Courts below have ans- 
wered the question raised before them in 
the affirmative in favour of the decree- 
holder. 

The judgment-debtor appealed to 
this Court. In support of the appeal 
reliance was placed on a decision of this 
Court in 26 C W N 292 (1) in which it 
was held that an application for issue 
of notice under 0. 21, R. 22, Civil P. C., 
to the Court, to which an application 
had already been made for transfer of 
the decree to another Court, could not 
be treated as a step-in-aid of execution 
as contemplated by the provisions of the 
Limitation Act to which reference has 
been made above. The case therefore 
cited above could have no application to 
the'facts of the present case. The ex- 
pression *‘step-in-aid of execution” must^ 
be taken to be intended to cover everyj 
application made by the decree-holderl 
in accordance with law, setting thej 
Court in motion to execute the decree! 
and in furtherance of the proceeding inj 
execution. In that view of the matter, j 
the application made for transfer of thej 
decree from one Court to another forj 
the purpose of execution, must bedeemedj 
to be an application to keep the decreel 
in force and is in that way a step-in aid 
of execution. In this view of the case 
before us, the appeal must be dismissed, 
and the decisions arrived at by the 
Courts below upheld. The appeal is dis- 
missed with costs. Hearing fee is assess- 
ed at two gold mohurs. 

K.s. Appeal dismissed. 

1. Hazari Lai v. Baidynath Shaha, 1922 Cal 3= 

63 I C 116=26 OWN 292. 


Ahad Box v. Kinkar Chandra 
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Mukerjee and S. K. Giiose, JJ. 

Indian Iron and Steel Co. Ltd. — 
Appellant. 

V. 

Bara Gopal Thakur and others — 
Respondents. 

Appeal No. 304 of 1929, Decided on 
25th June 1935, from original decree of 
Dist). Judge, Burdwan, D/- 30fch July 
1929. 

❖ (a) Civil P. C. (1908), O. 41, R. 27 — 
Party applying in appeal for admission of 
documents in evi^lence — Application should 
be rejected. 

Where a party to an appeal makes an applica- 
tion that certain documents should be admitted 
as additional evidence Court should not enter- 
tain such an application: 31 Bom 381 (-P C) and 
1931 P C 143, Foil. [P 642 C 1] 

2?? (b) Res judicata — Question under con- 
sideration in subsequent suit not raised in 
previous suit because of form of suit — Held 
judgment in previous case cannot operate as 
res judicata. 

Where in previous suit the question to be con- 
sidered in the subsequent suit was not raised or 
could not be raised and decided having regard to 
the form in which the parties to that case were 
arrayed, the judgment in that suit could not 
operate as res judicata. [P 642 C 2] 

(c) Adverse Possession — Transferees of 
A co’shebait purporting to come in as co- 
shebaits — Their possession is not such as en- 
abled acquisition of title against co shebaits. 

The transferees from a shebait purported to 
come in only as co- sharer of the co*shebaits and 
their possession was not such as would enable 
them to acquire a title as against the latter; such 
possession in order to be sufficient for the pur- 
pose of adverse possession must amount to an 
ouster of the latter. [P 643 C 2] 

(d) Record of Rights — Plot recorded as in 
deity’s khas possession — No rebutting evi- 
dence — Title of deity to plot subsists. 

Where in the Record of Rights the plot con- 
cerned was recorded as in the khas possession 
of the deity and nothing was proved to rebut 
the entry: 

Held: that the title of the deity to the plot 
subsisted: [P 643 C 2] 

Amarendra Nath Bose and Satindra 
Nath Mukherjee — for Appellant. 

Atul Chandra Gupta, Bijan Kumar 
Mukherjee, Panchanan Ghosal and Sai- 
lendra Nath Banerjee — for Respondents. 

A. Kasem — for Deputy Registrar. 

Judgment. — This is an appeal by the 
Indian Iron and Sbeel Co. Ltd., from a 
decision of the District Judge of Burd- 
wan by which the learned Judge has 
dismissed their claim to a part of the 
compensation money awarded for acqui- 
sition of lands for a project named, 
1935 C/81 & 82 


“Indian Iron and Steel Co. Ltd., con- 
struction of their works, office and build- 
ings.*’ In the reference which has 
given rise to this appeal the claim of 
the appellants was confined to two plots 
of land numbered as 1156 and 1159. 
They claimed a fifth share of the com- 
pensation money awarded for plot 1166, 
and a sixth share of that for plot 1159. 
From the judgment appealed from it 
would appear that the claim as regards 
the latter plot was not seriously pressed 
in the Court below, and in this Court 
Mr. Bose appearing on behalf of the ap- 
pellants has conceded that there are no 
sufficient materials on which he can 
argue that the said plot is identifiable 
with or covered by the subject-matter 
of the two kobalas on which the appel- 
lants* claim as regards the plot rests. 

The controversy in the appeal has 
thus been reduced to the share of the 
compensation money which has been 
awarded for plot 1156. The documents 
of title on which the appellants rely for 
this plot are four in number: they are 
Exs. 1, 2, 3 and 4. By Ex. 2, dated 1886, 
one Atal Chandra Thakur sold a one- 
fifth* share of a plot of jungle named 
Korkota Jungle to Mr. Coutts, a missio- 
nary priest belonging to the Roman 
Catholic Mission at Asansol. The pro- 
perty was described as rent free jungle, 
situate in Moujah Hirapore which bore 
Towzi No. 1 of the Burdwan Collector 
and was a Lakheraj debuttar mehal 
held by the vendor Atal Chandra Thakur 
and his cosharers. Ex. 3 is a deed of 
release dated 1889 executed by Mr. 
Coutts in favour of Dr. Goethals, the 
then Archibishop of Calcutta, in respect 
of several properties amongst which this 
property was one. By Ex. 4 dated 1891 
Dr. Goethals sold the property to one 
Mrs. Stevo. On 11th June 1919, three 
months before the declaration in connec- 
tion with the present land acquisition 
proceedings, the company purchased the 
property from Mrs. Stevo by the Kobala 
Ex. I, The Collector awarded the entire 
compensation money in respect of this 
plot to the shebaits of Sree Sree Madan 
Gopal Jiu Thakur, of whom Atal Chandra 
Thakur is one, and ordered that the 
amount be invested under S. 32, Land 
Acquisition Act. The learned Judge has 
upheld this order. 

At the outset it is necessary to deal 
with an application which was made to 
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US on behalf of the appellants for receiv- 
ing certain documents as additional evi- 
dence. One of these the Court below 
refused to admit in evidence and as 
regards the others they allege they have 
discovered their existence during the 
pendency of this appeal. The document, 
which the Court below refused to admit 
in evidence, is a sale-deed the consider- 
ation showing the value to be Rs. 71- 12-9; 
and the learned Judge rejected it on 
the ground that it was not a registered 
instrument. The document no doubt 
was not receivable for any of the pur- 
poses mentioned in S. 49, Registration 
Act, but in our opinion, it was not alto- 
gether inadmissible in evidenee, and so 
we ordered it to be admitted and marked 
as an Ex. (H. G.) 1. We then gave the 
respondents an opportunity to adduce 
such rebutting evidence as they might 
desire to do and they filed two docu- 
ments, a copy of an award and a cess 
return. They were admitted in evidence 
and marked as P^xs. (H. C.)-A and 
[H. C.)-B, respectively. As regards the 
3 ther documents we are satisfied that 
she account which the appellants have 
given is not untrustworthy. But we 
think the decision of the Judicial Com- 
mitte in 34 I. A. 115(1), and theexplana- 
bion given by their Lordships of 0. 41, 
R. 27 of the Code in 58 I. A, 254 (2) 
preclude us from receiving them as addi- 
bional evidence. The application for 
receiving the said document as such 
therefore is rejected. 

Considerable stress has been laid on 
behalf of the appellants upon a judgment 
[Ex. 11) passed by the District Judge of 
Burdwan in L. A, Ref, Case 12 of 1892 
on 12th May 1893 in which the appel- 
lants’ predecessor Mr. Coutts was allowed 
a share of compensation in connection 
with the acquisition of another part of 
the same property on the strength of the 
very same title; and it has been urged 
on their behalf that the decision operates 
as res judicata on the question of the 
appellants’ title to the property and so 
of the share they claim. Ex. 14 shows 
that in that reference the deity as 
such was not a party at all and the 
Shebaits of the deity, that is to say 
Atul Chandra Thakur and his oosharers, 

1. Kespowji Issur V. G. I. P. Ry. Co., (1907) 81 
Pom 381=84 I A 115=9 Bom L R 671 (PC). 

3. Parsotim Thakur v. Lai Mohan, 1981 P C 143 
= 182 I C 721=58 I A 264=10 Pat 654 (PC). 


were ranged as 2nd party debuttardars 
and Mr. Coutts, apparently as purchaser 
from Atul Chandra Thakur, was the 3rd 
party debutterdar. And the judgment 
Ex. 11 shows that the contest as bet ween 
these two sets of persons was that while 
Mr. Coutts claimed an one-fifth share in 
the compensation money the cosharers 
debutterdars of Atul Chandra Thakur 
(he himself being absent) put forward an 
objection that Atul Chandra Thakur had 
no power to alienate his share of the 
property by deed of sale to Mr. Coutts 
and hence the latter’s assignee, that is 
to say Mrs. Stevo, wlro by the same 
judgment had stepped into Mr. Coutts" 
shoes as such assignee, had no right to 
an apportionment of the compensation. 
The question which has to be considered 
in the present case, namely whether a 
shebait or rather an assignee from a co- 
sharer shebait has the right to the com- 
pensation money as against the deity 
does not appear to have been raised in 
that case; and indeed such a question,, 
in our opinion, could not be raised or 
decided in that case having regard to 
the form in which the parties to that 
case were arrayed. It is quite true that 
the right of suit vests in the shebait and 
not in the deity and when all the she- 
baits institute a suit as shebaits the suit 
may be regarded as a suit in which the 
deity is the plaintiff. And it is also 
true that in that way the constitution 
of the reference aforesaid is distinguish- 
able from the constitution of the suit in 
54 I A 238 (3). But in the reference the 
shebaits raised a contest as regards their 
rights inter se and not a right as against 
the deity which is the nature of the con- 
test in the present case. We are of opi- 
nion therefore that the judgment Ex. 11 
does not operate as res judicata. 

It appears that the question whether 
the property was a complete debuttar 
property of the deity or not was gone 
into as between the deity and the 
present appellants in a suit of which the 
judgment is Ex. A from which an appeal 
to this Court was taken by the appel- 
lants but was ultimately allowed by 
them to be dismissed. The decision was 
that the entire Mouzah Hirapur was a 
property dedicated to the deity Sree Sree 
Madan Gopal Jiu Thakur and not a pro- 

3, Radha Benode Mandal v. Gopal Jiu Thakur, 
1927 P G 128=101 I C 878=64 I A 238=54 
Cal 770 (P C). 
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party merely charged with the expenses 
of his sheba. As against this decision 
what has been shown on behalf of the 
appellants is, firstly that in the present 
case one of the other shebaits, namely 
one Mukunda Lai Thakur, claimed an 
apportionment of the compensation 
money as amongst themselves (vide his 
petition dated 29th March 1921); secondly 
on one occasion compensation money was 
allowed to be divided between Mrs. 
Steve on the one hand and the shebaits 
on the other (vide Ex. 11) and thirdly 
that there is some evidence that Mrs. 
Stevo possessed the property by culti- 
vating the lands and keeping cattle there 
and that she as well as the appellants 
since then have erected structures on it. 

So far as the first two of the afore- 
said three items of evidence are con- 
cerned they are obviously of no value. 
As regards the thiri, the learned Judge 
has found the evidence untrustworthy 
and he has disposed of the case with 
some general remarks to the effect that 
all the sale deeds, Exs. 1, 2, 3 and 4 are 
paper transactions and that neither Atal 
Thakur nor the successive transferees 
from them had any possession in the 
property. These remarks, in our judg- 
ment, are without justification. The 
sale deeds were bona fide documents and 
intended to pass title; but at the same 
time wo are of opinion that there is no- 
thing which would indicate that such 
possession as the vendees exercised was 
anything else than the kind of posses- 
sion which the owner of a piece of land 
full of jungles could have or exercise on 
it. An argument has been addressed to 
us by Mr. Bose based on his reading of 
the decision of the Judicial Committee 
in 61 I. A. 35 (4). That decision as well 
as the decision of this Court in 27 C. L. 
J. 605 (5) which it purports to approve 
of, no doubt lay down that the shebaits 
are trustees as regards endowed pro- 
perty and that where there is a body of 
shebaits their .interests and authority 
are equal and undivided and so they 
cannot act separately and must all join 
and act as a collective trustee and exer- 
cise the powers of their office in their 
joint capacity. Whether by this pro- 

4. Baraboni Coal Go. v. Gokulnanda Thakur, 
1934 P 0 68=147 I C 884=61 1 A 36=6L Cal 
313 (PC). 

6. Narendra Nath v. Atul Chandra, 1918 Cal 810 
=41 I C 837=27 C L J 605. 


nouncement their Lordships intended to 
depart from the long line of decisions in 
which their Lordships expressly pro- 
pounded a different view as regards the 
true position of shebaits is a matter 
which we need not discuss. The argu- 
ment is that the act of Atul Thakur in 
transferring Kis share was ultra vires 
and so the vendee from him was a tres- 
passer, and by adverse possession on the 
part of the successiVe transferees, who 
were also trespassers, the right of the 
deity to that^share was lost. The trans- 
ferees purported to come in only as co- 
sharers of the CO. shebaits and their pos- 
session was not such as would enable 
them to acquire a title as against the 
latter; such possession in order to be 
sufficient for the purpose must amount 
to an ouster of the latter. And as against 
the deity the possession was at no point 
of time hostile to the title of the deity 
and so never adverse to the deity; the 
sale-deed by Atul Chandra Thakur in 
favour of Coutts was in respect of ances- 
tral debutter mahal held by the vendor 
and his cosharers, and the successive 
vendors held possession under that title. 

We are of opinion that the title of the 
deity to the share which the appellants 
claim is still subsisting. In the record 
of rights. Ex. B., the plot concerned has 
been recorded as in the deity’s khas pos- 
session, and nothing in our opinion has 
been proved which can go to rebut that 
entry. The documents admitted in this 
Court as Ex. (H C) 1 relates to a part of 
the acquired land in this case which ap- 
pears to have been sold by the Govern- 
ment after it had been acquired. It des- 
cribes the remaining portion of the land 
which lay on the north, east and west ol 
the plot sold as mukarrari land of Mrs. 
Stevo. The recital of the boundary 
is hardly any evidence and certainly 
evidence of no worth at all against the 
deity. The documents Exs.(H C) A and 
(H C) B are of no worth whatever. The 
appeal is dismissed with costs, hearing, 
fee five gold mohurs. 

S.R. Appeal dismissed. 
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Jatindra Nath Saha — Insolvent — 
Appellant. 

V. 

Katihar Oil Mills Ltd, and others — 
Respondents. 

Appeal No. 407 of 1932, Decided on 
3rd July 1935, from original order of 
Dist. Judge, Rajshahi, D/- 25th August 
1932. 

(a) Insolvency — Appeal — Abatement — 
Application for discharge disnlissed— Appeal 
— Heirs of one of deceased creditors not 
brought on record — Appeal abates as a whole 
— If receiver is on record, it does not abate. 

Where an appeal is filed by the insolvent from 
an order dismissing bis application for discharge 
but he does not bring on record the heirs of one 
of the deceased creditors, who had not raised any 
objection to the discharge, the appeal abates as a 
whoJe as such heir is necessary party. But if 
there is a Receiver in insolvency appointed in 
the case the absence of heirs of one of the credi- 
tors will not render the appeal infructuous and 
incompetent, if the Receiver representing all 
the parties concerned is on record. [P 0 2] 

(b) Provincial Insolvency Act (1920), S. 41 
— Order of discharge can be made only in 
interest of general body of creditors — That 
only one of them objects to it is not material. 

An order of discharge as contemplated by 
S. 41 could only bo made in the interest of the 
general body of creditors of the insolvent, and 
the fact that one of them only raises objection 
to the discharge is not material for the purpose 
of the Courts making an order which is to afiect 
the entire body of creditors. [P 614 G 2] 

Anilendranath Boy Chowdhury — for 
Appellant. 

Hem Chandra Dhar, Ramesh Chandra 
Pal and Jyotish Chandra Banerji — for 
Respondents. 

Judgment. — This is an appeal from 
the decision of the learned District 
Judge, Rajshahi, refusing the applica- 
tion of an insolvent for discharge, under 
S. 41 Provincial Insolvency Act. The 
application made by the insolvent was 
opposed by one of the creditors, on this 
ground amongst others that the insol- 
vent had not disclosed all his proper- 
ties. The Judge in the Court below gave 
effect to this objection; and rejected the 
application for discharge. Hence the 
appeal. 

At the hearing of the appeal, a pre- 
liminary objection as to the competency 
of the same as it now stands, was raised 
on behalf of the respondents, the credi- 
tors. The preliminary objection related 
to the position that the appeal has 
abated as a whole seeing that it had 
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abated in regard to the heirs of one of the 
creditors respondent No. 7 in the appeal 
who was dead, who were not brought on 
the record within the time allowed by 
law. The creditor who died during the 
pendency of the appeal to this Court 
and whose heirs were not substituted, 
was undoubtedly a necessary party to 
the proceeding before the Court below, 
and a necessasy party to this appeal; 
the effect of non-substitution of the 
heirs of such a necessary party was that 
the appeal as a whole became infructu- 
ous and incompetent. It was contended^ 
on the side of the appellant that objec- 
tion to the application for discharge as 
made by the insolvent was opposed by 
one of the creditors only, and the res- 
pondent 7, who died during the pendency 
of the appeal to this Court not having 
been a party who raised any objection 
to the discharge, the absence of his heirs 
from the category of respondents could 
not and did not result in the abatement 
of the appeal as a whole. 

We are unable to give effect to this 
contention, on the ground that no 
effective order for discharge of an in- 
solvent as contemplated by law, could 
be passed in the absence of any of the 
creditors before the Court. An order of 
discharge as contemplated by S. 41, 
Provincial Insolvency Act, could only be 
made in the interest of the general body 
of creditors of the insolvent, and the 
fact that one of them only raised ob- 
jection to the discharge was not mate, 
rial for the purposes of the Courts mak- 
ing an order which was to affect the 
entire body of creditors. In the above 
view of the case seeing that no valid 
order of discharge could, in the circum- 
stances that have happened, be made in 
favour of the appellant in the absence 
of the heirs of the creditor respondent 
No. 7 the appeal must fail, for the reason 
that it has abated as a whole. It may be 
mentioned that if there is a Receiver in 
insolvency appointed in the case, as 
was not the case here, fJhe absence of 
heirs of one of the creditors would not 
have rendered the appeal infructuous 
and incompetent, if the Receiver repre- 
senting all the parties concerned was 
on record. 

The appeal is dismissed. There is no 
order as to costs in the appeal. 

K.S. Appeal dismissed . 


Jatindra Nath v. Katihar Oil Mills Ltd. 
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Guha and Lodge, JJ. 

Basiruddin Sarkar — Decree- holder — 
Appellant. 

V. 

Elahi Bux Pramanik — Judgment- 
debtor — Eespondent. 

Appeal No. 310 of 1934, Decided on 
18th July 1935, from appellate order of 
Dist. Judge, Dinajpur, 1)/- 15th Febru- 
ary 1934. 

Execution --Satisfaction of decree entered 
— Decree-holder can re-open proceedings on 
proper case being made out. 

It is open to a decree- holder to re-open pro- 
ceedings in execution of his decree, after satis- 
faction has been entered by an application in 
Court, on a proper case being made out. 

[P 645 C 2] 

Jatindra Nath Sanyal, Sourtndra 
Narayan Ghose and Madan Mohan MaU 
hotra — for Appellant. 

Jitindra Mohan Banerji and Nirmal 
Kumar Sen — for Eespondent. 

Judgment. — This appeal has arisen 
out of an application purported to have 
been made under S. 151, Civil P. 0., but 
was substantially one under S. 47 of the 
Code. The appellant in this Court 
secured a decree against the respondent 
on 23rd July 1929, for Es, 729-8-0. The 
decree so obtained was put into exe- 
cution on 25th September 1931, and 
on 16th November 1931 full satisfaction 
of the decree was entered on an appli- 
cation filed in Court. Thereafter the 
application giving rise to this appeal 
was filed by the decree-holder alleging 
that the petition entering satisfaction 
of the decree was filed in Court owing 
to fraud, coercion and undue influence 
practised by the judgment-debtor, and 
it was prayed that the execution pro- 
ceedings started on 25th September 
1931, might be allowed to be reopened. 
The application for reopening the pro- 
ceedings, in execution was opposed by 
the judgment -debtor ; and the question 
for consideration in the case before the 
Court of execution were whether the ap- 
plication for reopening the proceedings 
was maintainable, and whether the 
petition of satisfaction of the decree was 
filed without any payment, by the undue 
influence, coercion or fraud of the judg- 
ment-debtor, as alleged in the applica- 
tion before the Court b/ the decree- 
holder. 

So far as the first question was con- 
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cerned, it has been conceded, and there 
can be no doubt on the authority of the 
decision of this Court from which we 
see no reason to differ, that it is open to' 
a decree-holder to reopen proceedings in' 
execution of his decree, after satisfac- 
tion has been entered by an application 
in Court, on a proper case being made 
out. In the case before us, we hold that 
the appellant was entitled to dispute 
the validity of the order passed on the 
petition of satisfaction of decree, and 
reopen the proceedings in execution, in- 
asmuch as there was the allegation that 
the order entering satisfaction of the 
decree was passed on a petition which 
was filed in Court, owing to undue in- 
fluence, coercion, and fraudulent repre- 
sentation of the judgment-debtor. 

The question for decision next was 
whether there was any fraud, coercion 
or undue influence as alleged by the de- 
cree-holder in his application before the 
Court, on proof of which, the proceed- 
ings in execution, started on 29th 
September 1931, could be reopened. The 
Court of execution came to definite con- 
clusion on evidence on this question ; 
but in view of the decision arrived at by 
the learned Subordinate Judge in the 
Court of appeal below, that the applica- 
tipn for reopening the proceedings in 
execution was not maintainable under 
the law, no conclusion was arrived at by 
him on evidence bearing upon the ques- 
tion mentioned above. The case has 
therefore to be sent back to the Court of 
appeal below, for a decision on evidence 
already on the record of the question 
raised for determination by the primary 
Court, whether the petition of satisfac- 
tion of the decree w^as filed without any 
payment, by the undue influence, coer- 
cion or fraud of the opposite party as 
alleged. 

It has to be mentioned that we do not 
agree with the view expressed by the 
Judge in the Court of appeal below that 
the appellant by his contract, namely 
the filing of the petition of satisfaction, 
was in prosecution of an illegal object 
that is to say, the composition of a non- 
compoundable offence, and was not 
therefore entitled to get the help of the 
Court for recovering the decretal amount 
in the present proceedings. In our judg- 
ment the appellant was entitled to get 
relief in the present proceedings, on his 
succeeding in establishing fraud, coercion 
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and undue influence, as alleged, in his 
petition before the Court of execution, 
giving rise to this appeal. 

In the result the appeal is allowed. 
The order of the Court of appeal below 
is set aside, and the case is remanded to 
that Court for a fresh decision in the 
light of this judgment. The costs in 
this case will abide the result on re- 
mand. Hearing fee in this Court is 
assessed at two gold mohurs. 

K.S. Appeal allo7i;ed. 

A, I. R. 1935 Calcutta 646 

Nasim Ali and Henderson, JJ. 

Joy Gopal Singha and others — Plain- 
tiffs — Appellants. 

V. 

Probodh Chandra Bliattacharjee and 
ethers — Respondents. 

Appeal No. 2145 of 1932, Decided on 
9th July 1935, from appellate decree of 
Sub-Judge, Burdwan, D/- 18th July 
1932. 

(a) Cosharer — Third person in possession 
wilh express sanction of one cosharer — 
Other cosharers cannot eject him from 
whole land. 

If two persons are joint owners and a third 
person bolds the land with the express sanction 
and acquiescence of one of the cosharers, he 
cannot be ejected from the whole of the land by 
the other cosharer. The latter can got a joipt 
possession to the extent of his share : 20 W R 

126 and 7 Cal 414, Eel on. [P G4G 0 2] 

(b) Ejectment — Suit for — Plaintiff must 
succeed on strength of his own title. 

In an action for ejectment, the plaintiff must 
succeed on the strength of his own title and not 
on the absence of any title in the defendants. 

LP 647 C 1] 

(c) Possession — Person dispossessed not 
filing suit under S. 9, Specific Relief Act — 
He can succeed only on strength of his title. 

If a person has entered into possession law- 
fully and peaceably and if his possession is at- 
tempted to be disturbed by a person who has no 
title, he can maintain his possession by an in- 
junction from the Court. If however he is dis- 
possessed and does not sue for possession under 
S. 9, Specific Relief Act, he can only succeed on 
the strength of his own title : 12 All 51 (P C), 

JSxpl. [P 647 C 2] 

Bin an Knmar Miikherjee and Byom- 
kesh Basu — for Appellants. 

Atul Chandra G^ipta and Ehitindra 
Kumar Mittev'-^ior: Respondents. 

Nasim Ali, J. — This appeal arises out 
of an action in ejectment. The plain- 
tiffs’ case shortly stated is as follows : 
One Girish Chandra Roy was the owner 
of the disputed land. He mortgaged it 
and in execution of a decree obtained on 


that mortgage it was purchased by one 
Nritya Gopal Singha in the name of 
Khagendra Ghosh on 14th March 1906. 
The plaintiffs as heirs of Nritya Gopal 
were in possession of the disputed land 
till they were dispossessed by defen- 
dants 1 and 2 in Aswin 1333 B. S. The 
suit was contested by defendants 1 
and 2. They denied the title of Girish 
to the land in suit and pleaded that the 
property really belonged to one Ram- 
kalpa, the grandfather of defendant 1. 
The trial Court came to the conclusion 
that defendants 1 and 2 were trespassers 
on the land and that Girish had 12 
annas share in the land. It accordingly 
declared the plaintiffs’ title to the ex- 
tent of 12 annas to the disputed land 
and gave the plaintiff a decree for pos- 
session of that share. On appeal by the 
defendants to the lower appellate Court 
the learned Judge has affirmed the find- 
ing of the trial Court that the defen- 
dants are trespassers. The learned Judge 
however has found that Girish had only 
one-fourth share in the disputed land 
and consequently the plaintiffs were not 
entitled to get a decree for more than 
one-fourth share in the disputed land. 
Hence the present appeal by the plain- 
tiffs. 

Mr. Gupta appearing on behalf of the 
appellants has raised two points in sup- 
port of the appeal. Ilis first contention 
is that the plaintiffs having been found 
to be cosharer of the disputed land to 
the extent of four annas share and the 
defendants having been found to be 
trespassers, the plaintiffs were entitled 
to eject the defendants from the whole 
of the disputed land. If two persons 
are joint owners and a third person 
holds the land with the express sanction 
and acquiescence of one of the cosharers, 
he cannot be ejected from the whole of 
the land by the other cosharer. The 
latter can get a joint possession to the 
extent of his share : see 20 W R 126 (l), 
7 Cal 414 (2), Mitter, J., in 49 C L J. 
83 (3), relying on the opinion of Baron 
Parke and Baron Alderson in 20 L J 
Ex 301 (4) has held that a cosharer can 

1. Hulodhar Ssin v. Gooroo Das Roy, (1S73) 2C 
W R 126. 

2. Radha Proshad Wasti v. Esuf, (1881) 7 Cal 
414==9 0 L R 76. 

3. Narosh Chandra v. Haydar Sheikh, 1929 Oal 
28=116 I C 180=49 0 L J 83. 

4. Deo d. Ilellyer v. King, (1851) 20 L J Ex 301 
=6 Ex 791. 
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only recover joint possession as against a 
trespasser to the extenli of his share in 
the joint property. In 20 L J Ex 301 (4) 
Plat B. however observed that a cosharer 
was entitled to recover possession of the 
whole. In aflSrming the decision of 
Mitter, J., in L. P. lOl of 1928, Eankin, 
0. J., observed as follows : 

A theoretical and highly important question is 
raised as to whether or noc one cosharer can 
maintain a case of trespass In the absence of 
other cosharers against the trespasser so as to 
get an order of eviction as distinct from an order 
of joint possession with the trespasser. That is 
a matter which has long been considered in this 
Oourt. The position as regards the execution of 
such an order and the position as regards the 
theory of the matter have in practice been in 
this Court dealt with by giving a decree for 
joint possession together with the trespasser and 
leaving it to the plaintiff to work out his further 
rights by a suit for partition. I do not think 
that there is anything unusual in the form of 
the decree. 

In view of the finding of the lower 
appellate Oourt that the plaintiffs have 
succeeded only in establishing his title 
to the one-fourth share of the disputed 
land, they are only entitled to recover 
joint possession to the extent of four 
annas share with defendants 1 and 2. If 
<,he plaintiffs be given a decree for pos- 
session of 12 annas share on the ground 
that he is a cosharer to the extent of 
four annas share, this will entitle him 
to get mesne profits to the extent of 12 
annas share which under the law he is 
^noti entitled to claim. In an action for 
ejectment the plaintiff must succeed on 
the strength of his own title and not on 
the absence of any title in the defen- 
dants. In 67 Cal 170 (5), 0. 0. Ghose, J., 
had held that a cosharer by himself can 
maintain an action of trespass against a 
wrong-doer. But from this it does not 
necessarily follow that ho can get a de- 
cree for possession of the whole pro- 
perty. In fact as has been stated above 
the practice in this Court bad been all 
along to give the cosharer a decree for 
joint possession with the trespasser leav- 
ing the plaintiff to work out his further 
rights by a separate suit for partition. 
This contention of the appellants tbere- 
lore fails. 

The second point urged by the learned 
advocate for the appellants is that even 
df the appellants have not succeeded in 
proving their title to the whole of the 
12 annas share, they are entitled to eject 

6. Currimbhoy & Oo. Ltd. v. L. A. Greet, 1930 

Cal 118=:123 1 0 260=57 Cal 170. 
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the trespasser from that share on the 
strength of their previous possession. It 
is argued by the learned advocate on the 
authority reported in 16 I A 186 (6) that 
if a person obtains possession lawfully, 
peaceably, without force or fraud and no 
one interested in the land opposes him, 
he is entitled to maintain his possession 
against all persons except those who 
can plead a preferable title. I am un- 
able to accept this contention for two 
reasons. In the first place it has not 
been found by the lower appellate Court 
that the appellants were in possession of 
the 12 annas share of the land before 
they were dispossessed by the defen- 
dants. In the second place 16 I A 
186 (6) is not an Authority for the pro- 
position that where a person brings a 
suit for ejecting a trespasser and is not 
defending his possession, he can eject 
the trespasser from the whole of th< 
land. If a person has entered into pos 
session lawfully and peaceably and i 
his possession is attempted to be dis 
turbed by a person who has no title, h< 
can maintain his possession by an in 
junction from the Court. If however h( 
is dispossessed and does not sue for pos 
session under S 9, Specific Relief Act 
he can only succeed on the strengtl 
of his own title. Therefore it is clea 
that the plaintiffs in the present casi 
having failed to prove their exclusivi 
possession of 12 annas share before thi 
dispossession by the defendants and thi 
plaintiffs’ title to the extent of fou 
annas share only having been found, thi 
lower appellate Court was right in pass 
ing a decree for joint possession in favou 
of the plaintiffs to the extent of fou 
annas share only. The result therefor 
is that this appeal is dismissed wit] 
costs. 

Henderson, J. — I agree and only de- 
sire to say this, that in dealing with the 
appellants’ contention, that they are 
entitled to succeed on account of their 
previous possession, though they have 
not established their title, the learned 
Judge found that this plea must be over- 
ruled in accordance with the accepted 
view of this Court. I am of opinion 
that the learned Judge correctly esti- 
mated the position with regard to the 
law in this Court and it is not necessary 
to say any more. In the second place, 

6. Mt, Suadar v. Mt, Paibaki, (1890) 12 All 61= 

16 I A 186 (PC). 
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the previous possession of the plaintiffs 
was merely that of cosharers and it is 
quite meaningless to say that they were 
in possession of a share greater than 
that to which they were entitled. 

K.s. Appeal dismissed. 

A. I. R. 1935 Calcutta 648 

E. 0. Mitter, J, 

Annada Charan Misra and others — 
Defendants — Appellants. 

V. 

Jhain Charan Roy and others — Ees- 
pondents. 

Appeal No. 1959 of 1932, Decided on 
5th July 1935, against decree of Sub- 
Judge, 3rd Court, I^idnapur, D/- 21st 
May 1932. 

(a) Limitation Act (1908), S. 20 — Part 
payment by one of joint debtors — Mere pre- 
sence of other debtors at place of payment 
is not sufficient. 

Where a part payment by one of the joint 
debtors is made, the mere presence of the other 
debtors at the place of payment will not save 
limitation, unless it is proved that they also 
made the payment or that the person who ac- 
tually piid it did so being authorised by the 
others. [P 649 C 1] 

(b) Hindu Law— Joint family — Payment by 
manager saves limitation of whole debt. 

A payment by a managing member of a joint 
Hindu family saves limitation of the whole debt. 

[P 649 C 2] 

(c) Practice — Finding based on no evi- 
dence is not binding on appellate Court. 

A finding based on no evidence is not binding 
on the appellate Court and must bo set a^jido. 

[P 649 C 2] 

(d) Mortgage — Death of mortgagor — 
Payment by one of his heirs within limita- 
tion does not save limitation as against 
others but is operative only as against him. 

Where subsequent to the death of the mort- 
gagor, one of his heirs makes a payment within 
the period of limitation, such payment does not 
save limitation as against all heirs but only as 
against the person who makes the payment ; 37 
Cal 461, Not Foil ; 1922 All 37, Foil ; 32 Cal 
1077 and 33 Cal 1278, List, [P 660 C 2] 

Rama Prosad Mukhopadhya — for 
Appellants. 

Prakash Ch. Bhose — for Respondents. 

Ramendra Chandra Roy — for Deputy 
Registrar. 

Judgment. —This appeal is on behalf 
of defendants 4 to 9 and is directed against 
a mortgage decree passed by the learned 
Subordinate Judge, 3rd Court, Midnapur. 
The suit was instituted by the plaintiff 
on a mortgage bond executed in favour 
of his predeces8or-in-interest by one 
Hari Manna on 7th April 1914. Hari is 


the father of defendants 1 and 2 and 
grandfather of defendant 3 Hari took 
from the plaintiff’s predecessor-in- in- 
terest on that date a loan of 40 maunds 
of paddy and promised the repayment 
thereof with interest at the rate of 11 
seers per maund with annual rests 
within one year. He secured the re- 
payment of the paddy lent to him by 
mortgage of his properties. On the death 
of Hari his properties were inherited by 
his heirs, namely his sons defendants 1 
and 2 and his grandson defendant 3. 
Defendants 4 to 9 are the subsequent 
mortgagees from defendants 1 to 3 and 
the suit being a suit to enforce the mort- 
gage they have been impleaded on that 
footing. 

The suit was instituted on 15th Janu- 
ary 1930 admittedly beyond 12 years of 
the date of the period limited in the- 
mortgage bond for repayment and under 
the rules of pleading the plaintiff was 
required to state how limitation was 
saved. For the purposes of saving limi- 
tation he pleaded that on 21st January 
1916 Hari delivered to him 11 maunds 
of paddy and the fact of the said deli- 
very was shown by an endorsement made 
on the back of the mortgage bond by 
Hari’s son, defendant 1. This part pay- 
ment does not save limitation because ifc 
is beyond 12 years of the date fixed for 
repayment. The plaintiff further pleaded 
that in February 1923 six maunds of 
paddy were delivered by defendant 1, 
Hari having died in the meantime. 
Defendant 1 made the delivery and 
endorsed the repayment on the back of 
the mortgage bond purporting to act 
both on behalf of himself and on be- 
half of defendants 2 and 3. He fur- 
ther alleged that there was delivery 
of eight maunds of paddy in Feb- 
ruary 1926 by way of interest by defen- 
dant 1 purporting to act on behalf of 
himself and on behalf of defendants 2 
and 3 and he had made endorsement on 
the back of the mortgage bond on behalf 
of himself and as agent on behalf of 
defendants 2 and 3. The Court of first 
instance held that defendants 2 and 3 
were not present at the time of the 
delivery by defendant 1 of six maunds of 
paddy in February 1923 nor at the date^ 
of delivery of eight maunds of paddy by 
defendant 1 in February 1926. It alsa 
held that there was nothing to prova 
that defendant 1 made the delivery of 
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paddy on these two occasions as an 
authorised agent of defendants 2 and 3. 
In this view of the matter the suit was 
decreed in part by the learned Munsiff 
against defendant 1 to the extent of one- 
third share of the claim and against the 
mortgaged properties to that extent as 
against defendants 4 to 9. It further 
directed that in default of payment 
within the period of grace one-third 
share of the mortgage properties which 
admittedly belong to defendant 1 was to 
be sold. The suit was dismissed by the 
learned Munsiff as against defendants 2 
and 3 on account of limitation. The 
plaintiff appealed to the learned Subor- 
dinate Judge. The learned Subordinate 
Judge first of all took up the question 
as to whether defendants 2 and 3 were 
present at the time when defendant 1 
delivered the paddy to the plaintiff in 
February 1923 and February 1926. 

The evidence with regard to that in 
his opinion was conflicting but when he 
says that it w^ould be probable in the 
course of events that defendant 2 and 3 
would also be present at the time of de- 
livery. It is doubtful whether these 
observations were made on the evidence 
or were surmises on the part of the Sub- 
ordinate Judge. But assuming that he 
means to find on evidence that defen- 
dants 2 and 3 were present at the time 
when paddy was delivered to the plain- 
tiff in February 1923 and February 1926 
that would not save limitation unless it 
could be proved that defendants 2 and 3 
also made the delivery or defendant 1 
made the delivery being authorized by 
defendants 2 and 3 The mere presence 
of defendants 2 and 3 at the place of 
delivery would not necessarily bring the 
case within S. 20, Lim, Act. 

The learned Subordinate Judge does 
not decide the case on the said fact that 
defendants 2 and 3 were also present, for 
in the next paragraph the real reason 
is given by the learned Subordinate 
Judge on which he bases his decision 
that the suit is not barred by limitation 
even against defendants 2 and 3. The 
reason which he gives there is that de- 
fendant 1 is the eldest brother and the 
manager of the joint family and he says 
that a payment by defendant 1 under 
those circumstances could be a payment 
which would keep alive the mortgage 
against other members of the family, 
namely, his brother defendant 2 and his 


nephew defendant 3. If there had been 
any evidence on record to show thafc 
defendant 1 was a manager of the joint 
family nothing could be said by the ap- 
pellants on the point of limitation. It[ 
is undoubtedly the law that a paymentj 
by a managing member of a joint Hinduj 
family saves limitation of the wholei 
debt. A specific ground has been taken 
in this Court that there is no evidence 
on the record that defendant 1 was at 
the material point of time, or ever,, 
the manager of a Hindu joint family- 
consisting of himself, his brother defen- 
dant 2 and his nephew defendant 3 
and Mr. Mukherjee who appears on be- 
half of the appellants has pressed that 
ground with great force. The evidence 
was placed before me by both parties but 
the learned advocate for the respondents^ 
could not point out any evidence to the 
effect that defendant 1 was at the mate- 
rial point of time, or ever, the manager 
of the joint family. This being the state 
of the record the finding of the learned 
Subordinate Judge that defendant 1 was 
the manager of the joint family is a 
finding based on no evidence and is not 
binding on me and must be set aside. 
Therefore the basis on which the learned 
Subordinate Judge held that the suit 
was in time even against defendants 2 
and 3 having been kept alive by the 
aforesaid two payments in February 
1923 and February 1926 disappears. 

Mr. Bose on behalf of the respon- 
dents has sought to support the decree 
made by the learned Subordinate Judge 
on another ground. He says that the 
loan was incurred by the ancestor of 
defendants 1 to 3 who had executed the 
mortgage. On the death of Hari-Manna, 
the ancestor, the liability for repayment 
devolved upon his sons and grandsons. 
He says that they in a body, so to say» 
represented the equity of redemption 
and a payment within the period of 
limitation, says he, by any of those per- 
sons, would save limitation as against all. 
In support of this proposition he has re- 
lied upon the decision in 14 C. W. N. 
741 (1). The observations on which ha 
relied upon are to be found at p. 746 
and they certainly support Mr. Bose'a 
argument. But an examination of the 
facts of this case would indicate that 

1. Sarada Ch. Chakravarty v. Durga Ram De 
Singha, (1910) 37 Cal 461=5 1 C 484=14 
OWN 741. 



650 Calcutta 


Ratan Chand V. Pramatha Nath 


1805 


those observations were really obiter 
inasmuch as the learned Judges found 
that defendant 1, one of the heirs of the 
original mortgagor, and who had made 
the payment, was not only the guardian 
of some of the other defendants but also 
the manager of the joint Hindu family. 
The decision really proceeded on the 
ground that a payment made by a mana- 
ger of a joint Hindu family would save 
liipitation as against all the other mem- 
bers who are liable to pay the debt. 
After having based their decision on the 
said facts the learned Judges in that case 
made these observations: 

The third coDtention therefore on behalf of 
the defendants-appellants must fail. But the 
learned vakil for the plaintiff-respondent has 
called our attention to the case reported in 32 
vGal. 1077 (2) followed in 33 Cal. 1278 (3) and he 
has argued that the mortgage debt incurred by 
the father of the defendants was binding on the 
family any member of which could acknowledge 
the obligation or make a payment on behalf of 
all. We are disposed to accept this argument in 
support of the judgment of the lower appellate 
Court. The entire equity of redemption des- 
cended to the sons of the mortgagor; they were 
jointly liab’e for the debt not as co mortgagors 
but as representing the solo mortgagor, their 
father. There is nothing in S. 20, Lim. Act, to 
warrant the belief that the extended period of 
limitation is intended to operate only against 
the person making the payment. 

Now, the two cases mentioned in this 
part of the judgement, which I have 
quoted, namely the case of 32 Cal. 
1077 (2) and 33 Cal. 1278 (3) are 
really of a different nature and do 
not support the proposition laid down 
therein; for in both those cases the 
mortgagor himself made the payment 
within the period of limitation and the 
only question was whether the payment 
made by the mortgagor would keep the 
mortgage alive against certain other 
persons who had acquired a portion of 
the equity of redemption from the mort- 
gagor. Sir Francis Maclean in both these 
cases relied upon the terms of S. 20, 
Lim.' Act, which contemplates a payment 
by the debtor. The mortgagor was the 
debtor within the meaning of the Limi- 
tation Act. He was liable for the 
whole amount of the money borrowed. 

Mr. Mukherjee has cited the deci- 
sion of the Allahabad High Court in 
A ll. 360 (4 ). Ther^ the mortgage 

2. Krishna Chandra Saha v. Bhairab Chandra 

Saha, (1905) 32 Cal 1077=9 OWN 868. 

3. Domi Lai Sahu v. Hoshan Dobay, (1906) 33 

Cal 1278=11 OWN 107. 

4. Collector of Jaunpur v. Jamna Prasad, 1922 

All 37=66 I C 171=14 All 360. 


had been executed by Muhammad Ali. 
On his death his properties were in- 
herited by his two sons Md. Hasan and 
Md, Zahur and four daughters as his 
heirs and the mortgage suit was insti- 
tuted against all of them. One of the 
sons Md. Hasan had made an acknow- 
ledgment of the debt. The question was 
whether this acknowledgment kept alive 
the mortgage as against the other heirs 
also of Muhammad Ali. Rafiq and Lind- 
say, JJ., held that the acknowledgment 
was only operative as against Md. Hasan 
but did not save the suit from limitation 
as against the other heirs of Md. Ali. 

1 do follow this decision of the Allaha- 
bad High Court in preference to the 
obiter contained in the judgment of this 
Court in 14 C. W. N. 741 (l). 

I hold accordingly that the plaintiff’s 
suit is in time so far as defendant 1 is 
concerned, hut it is out of time so far as 
defendants 2 and 3 are concerned. The 
suit is accordingly dismissed against 
defendants 2 and 3. If any one of the 
defendants 1 and 4 to 9 repay the mone^; 
found due within one month from this 
date the mortgaged properties would not 
be brought up to sale; but in default oi 
payment within the said time the share 
of defendant 1 alone in the mortgager 
property will be put up to sale after the 
passing of the usual final decree. It 
understood clearly that defendants ] 
and 4 to 9 are under no personal lia 
bility to repay the sum which has beer 
decreed against them. The appeal is 
accordingly allowed in part with costs 
of this Court as also of the lower Courts 
to defendants 4 to 9. Let a self con- 
tained preliminary decree be drawn up. 

K.s. Appeal partly allowed. 
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Nasim Ali and Henderson, JJ. 

Batan Chand J ahwirlal and another — 
Objecting-Creditors —Appellants. 

V. 

Pramatha Nath Guha and others — 
Respondents. 

Appeal No. 69 of 1934, Decided on 
20th June 1935, from original order of 
Dist. Judge, Myraensingh, D/- 22nd Janu- 
ary 1934. ^ 

(a) Provincial Insolvency Act (1920), S. 54 
— Fraudulent preference — Debtor giving of 
his own motion, without pressure, security 
to creditor on eve of insolvency is fraudu' 
lent preference — Debtor mortgaging portion 
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of aisett to one of the creditors to relieve 
himself from pressure of such creditor and 
to enable him to continue to carry on busi- 
ness — Held not fraudulent preference. 

A debtor must not of his own mere motion 
without pressure or, application give a security 
to a creditor on the eve of bankruptcy, and if he 
does, that is a fraudulent preference; but if there 
be any pressure or negotiation for a security on 
the part of the creditor, then the fact that the 
creditor knows the debtor to be in embarrassed cir- 
cumstances is no objection to the validity of the 
security: Smith v. Filgrip, (1876) 2 Ch D 127, 
Foil] 1928 P G 77, Appr, [P 653 G 2] 

Where the debtor mortgaged a portion of his 
assets which was not a substantial portion to 
one of his creditors and his object was to relieve 
himself from the pressure of such creditor so as 
to enable him to continue to carry on his busi- 
ness and it was found that ho had not sold the 
good-will of the firm or shops or buildings: 

Held: that there was no fraudulent prefer* 
ence. [P 654 C 1] 

(b) Provincial Insolvency Act (1920), Ss. 53 
and 54 — Receiver challenging transfer by 
debtor and not allowing transferee to ad- 
duce evidence as to the fairness of the price 
but confining his case to one of fraudulent 
preference and not pressing case under S. 53 
— He should not be allowed to adduce fresh 
evidence in appeal as to inadequacy of price. 

Where in challenging a transfer by the debtor 
the receiver does not piess his case under S. 53 
and does not allow the transferee to adduce evi- 
dence as to the fairness of the price but confines 
his case to one of fraudulent preference under 
S. 64, he should not be allowed in appeal to ad- 
duce fresh evidence as to inadequacy of price. 

[P 654 C 2] 

(c) Provincial Insolvency Act (1920), S. 53 
Onus of proving want of good faith is on 
receiver. 

Where the receiver challenges a transfer by 
the debtor under S. 53, the onus is upon him to 
prove the want of good faith. [P 654 0 2] 

II. D. Bose and Shy avia Prosanna Deb — 
for Appellants. 

A. K. Boy, Rajendra Chandra Guha, 
Maheiidra Kumar Ghose, Sudhish Chan- 
dr a Boy and Prem Bajan Boy Chowdhury 
— for Kespondents. 

Nasim Ali, J. — This appeal arises out 
of a proceeding under the Provincial In- 
solvency Act. Takatmull Nahata and 
Prithiraj Nahata, who were carrying on 
business under the name and style of 
Firm Mulcanchand Ohauthumull of Cal- 
cutta, (respondents 2 and 3, hereinafter 
called Nahatas) used to advance goods 
on credit to Akshoy Chand, Prithiraj 
Begwami (respondents 4 and 5, herein- 
after called Begwanis) who had been 
carrying on business from a long time as 
general merchants under the name and 
style of firm Akhoy Chand Prithwiraj 
Begwani at Sherpur and Jhinaigati in 
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the District of Mymensingh. By the 
end of 1985 Sambat, corresponding to 
March or April 1928. the dues of the 
Begwanis to the Nahatas having ex- 
ceeded Rs. 21,000 the latter refused to 
supply goods to the Begwanis on cre- 
dit until their dues were paid off. The 
Begwanis were unable to pay off the debt 
of the Nahatas with the result that the 
dealings of the Nahatas with the Beg- 
wanis came to an end by the end of 1985 
Sambat. The Begwanis then approached 
the appellants (hereinafter called Sura- 
nas) who agreed to advance goods on 
credit. The Begwanis however did not 
then disclose to the Suranas their in- 
debtedness to the Nahatas. During the 
years 1986 and 1987 Sambat the Beg- 
wanis carried on business with the Sura- 
nas. They made certain payments to 
the Nahatas from time to time during 
these years. At the end of 1987, that is, 
the middle of April 1931, the Begwanis 
became indebted to the Suranas to the 
extent of Rs. 18,000, and the debt 
due to the Nahatas was reduced to 
Rs. 16,000 by payments made in 1986 
and 1987 Sambat. At that time the 
Suranas came to know for the first time 
that the Begwanis were heavily in- 
debted to the Nahatas. Certain letters 
were written to the Begwanis by the 
appellants’ officer Poune Chand Sethia 
who brought about the dealings of the 
appellants with the Begwanis. On 19th 
May 1931, the l^egwanis executed a 
simple mortgage bond in respect of the 
buildings and land of their firm in the| 
district of Mymensingh in favour of 
one of the Suranas for a consideration 
of Rs. 2,000 and sold to the Suranas 
their stock-in-trade in their shops and| 
the outstanding debts due to them fori 
Rs. 4,000. The goodwill of the firmi 
however was not sold. On 4th June* 
1931 the Nahatas filed a suit against the 
Begwanis in the Bikanir High Court 
for recovery of Rs. 16,667 odd and 
obtained an order for attachment before 
judgment of all the immovable proper- 
ties of the Begwanis in Bikaner State 
and also a mortgage bond in favour of 
one of the Begwanis. This suit was 
decreed on confession on 21st July 1931. 

The Begwanis on the next day, that 
is, on 22nd July 1931, assigned the at- 
tached mortgage bond in favour of the 
Nahatas. In the meantime, on 6th June 
1931, Poune Chand Sethi removed the 
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goods purchased by the Suranas from 
the mortgaged premises to another shop. 
A criminal case was thereupon started 
against him at the instance of the Beg- 
wanis under 8. 390, I. P. 0. On 26th 
June 1931, the Suranas instituted a suit 
in Sujanagar Court within the Bikanir 
State against the Begwanis and attached 
before judgment the immovable pro- 
perties of the Begwanis which were al- 
ready attached by the Bikanir High 
Court. On 28fch June 1931 Akhoy Chand 
Begwani was arrested before judgment 
at the instance of the Suranas. He was 
however released on security on 1st July 

1931. On 8t;h August 1931 the Nahatas 
applied to the District Judge of Mymen- 
singh for adjudging the Begwanis insol- 
vents under the provisions of the Pro- 
vincial Insolvency Act. On 26th Sep- 
tember 1931 the adjudication order was 
made and respondent 1 was appointed 
receiver. On 2nd January 1932 the 
Suranas applied for annulment of the 
order of adjudication. That application 
however was rejected on 25th January 

1932. The schedules of creditors in 
which the names of the Nahatas and 
Suranas only were entered was prepared 
on 17 th March 1933. On 28th March 1933 
the receiver applied to the learned Judge 
to annul the transfers in favour of the 
Suranas. The latter filed their objection 
to the said petition on 11th May 1933. 
On the same day the Suranas filed an 
application before the Judge for expung- 
ing the debt of the Nahatas from the 
schedule. The Nahatas filed their objec- 
tion to the same on 29th May 1933. On 
2nd June 1933 the receiver filed another 
application before the learned Judge for 
annulling the assignment of the mort- 
gage bond in favour of the Nahatas and 
for certain other reliefs. The learned 
Judge heard all these applications to- 
gether and by his order dated 22nd 
January 1931 the transfers in favour of 
the Suranas were annulled under S. 54 
of the Act and the debt of the Nahatas 
was reduced to Rs. 500. He however 
did not pass any definite order so far as 
the application of the receiver against 
the Nahatas is concerned. Hence the 
present appeal by the Suranas. The 
Nahatas have also filed a cross-objection. 

I shall deal with the application of 
the Suranas for expunging the debt of 
the Nahatas from the schedule under 
S. 50 of the Act. The case of the Suranas 


is that the claim of the Nahatas was 
fully satisfied on 22nd July 1931 by the 
assignment of a mortgage bond and by 
payment of Es. 4,000 in cash and goldl 
to them by the insolvents in pursuance 
of an arrangement. (His Lordship then 
examined the evidence on this point 
and held that the appellants had failed 
to prove that the claim was fully satis- 
fied and proceeded). Now I will come to 
the application of the receiver for an- 
nulling the transfers in favour of the 
Suranas. It appears that the receiver 
submitted a report to the learned Judge 
on 23rd December 1932 in which he 
stated that these transfers were benami 
transactions. The learned Judge how- 
ever on 8th March 1933 directed him to 
apply under Ss. 53 and 54, Provl. Inso. 
Act, for annulling these transfers. On 
28th March 1933 the receiver, as haa 
been already stated, applied to the 
learned Judge to annul these transfers 
under Ss. 53 and 54 of the said Act. The 
objections to the said petition were filed 
by the Suranas on 11th May 1933. On 
29th June 1933 the receiver wanted to 
amend his application by inserting an- 
other ground of attack, namely that the 
transactions ware benami transactions. 
This amendment was allowed by the 
Court. Additional written statement was 
filed by the Suranas on 8th July 1933 
and two additional issues were framed on 
that day. The new ground of attack how- 
ever was not pressed by the receiver 
before the learned Judge, though the 
insolvents whom he examined as wit- 
nesses stated that the transfers were 
mere benami transactions. It was also 
not pressed before us by the learned 
Counsel for the receiver. 

As regards the receiver’s prayer to an- 
nul the transfers under Ss. 53 and 54 of 
the Act the matter stands thus : The 
allegations of the receiver in connexion 
with his case under S. 53 are contained 
in the second paragraph of his petition. 
His case apparently is that the Suranas 
were not purchasers as in good faith as 
they purchased the stock-in-trade and 
other assets of the insolvents’ business 
for Rs. 4,000 although the real value of 
the goods sold was about Rs. 20,000. The 
Suranas denied these allegations in their 
petition of objection. When the matter 
came up for hearing before the learned 
Judge the Suranas wanted to adduce 
evidence about the value of the goods 
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purchased by them, but the learned 
Counsel appearing on the other side 
objected to the taking of any evidence 
on the question of valuation on the 
ground that it was immaterial. The 
learned Judge therefore did not allow 
the Suranas to give any evidence about 
the valuation. The receiver also did not 
give any evidence on this point. It fur- 
ther appears from the judgment of the 
learned Judge that Dr. Sudhish Ch. Eoy, 
who admittedly appeared before the 
learned Judge for the receiver as well as 
the Nahatas, and who also appeared be- 
fore us on behalf of the receiver, argued 
the case before the learned Judge on the 
footing that the transactions were only 
fraudulent preferences within the mean- 
ing of S. 54 of the Act. Under these 
circumstances the learned Judge pro- 
ceeded to consider whether the trans- 
actions in question were fraudulent pre- 
ferences within the meaning of S. 54, 
Provincial Insolvency Act, which is in 
these terms ; 

Seotion 64. — (1) Every transfer of property, 
every payment made, every obligation incurred, 
and every judicial proceeding taken or suffered 
by any person unable to pay his debts as they 
become due from his own money in favour of 
any creditor, with a view to giving that creditor 
a preference over the other creditors, shall, if 
such person is adjudged insolvent on a petition 
presented within three months after the date 
thereof, be deemed fraudulent and void as 
against the receiver and shall be annulled by 
the Court ; (2) this section shall not affect the 
rights of any person who in good faith and for 
valuable consideration has acquired a title 
through or under a creditor of the insolvent. 

It is admitted in this case that there 
had been preference in fact of the Sur- 
anas over the Nahatas by these trans- 
fers. It is also admitted that at the 
time of the transfers, the insolvents were 
unable to pay their debts in cash and 
the transfers were effected within three 
months from the date of the presenta- 
tion of the insolvency petition. The 
dispute between the parties is about the 
view or object which led the insolvents 
to make these transfers. Now, in the 
case of 47 0 L J 339 (l), their Lordships 
of the Judicial Committee observed as 
follows : 

The question to be determined is one of fact. 
Was the dominant motive actuating the debtor 
in mqjjing the transfer a desire to prefer the 
particular creditor or was it of a different char- 
acter ? As the solution of this question involves 

1. Sime, Darby & Co. Ltd. v. Official Assignee of 

the Estate of Lee Pang Sing, 1928 P C 77= 

107 I 0 233=47 G L J 339 (PC). 


an inquiry into the state of a man’s mind, and 
as it must very seldom be the case that there is 
direct evidence on the point, the decision gener- 
ally depends on the inference properly to be 
drawn from the circumstances attending the 
transfer as established by the evidence. A word 
or two must be said on the onus of proof. In 
their Lordships’ opinion, the onus is on the as- 
signee; he has to show that the case is within the 
statute. A good deal was said in argument as 
to the shifting of the onus at particular points 
in the development of the case, but when all the 
circumstances have been ascertained so far as 
the parties have thought fit to ascertain them, 
discussion on this point becomes immaterial and 
the decision must be come to on the whole of 
the circumstances so ascertained, and the ques- 
tion of onus only becomes important if the cir- 
cumstances are so ambiguous that a satisfactory 
conclusion is impossible without resort to it. 

In (1876) 2 Oh. D. 127 (2) ib was 
observed : 

A debtor must not of his own mere motion, 
without pressure or application, give a security 
to a creditor on the eve of bankruptcy, and if he 
does, that is a fraudulent preference. But if 
there be any pressure or negotiation for a secu- 
rity on the part of the creditor, then the fact 
that the creditor knows the debtor to be in 
embarrassed circumstances is no objection to the 
validity of the security. 

la this case the receiver examined the 
insolvents to prove what was their in- 
tention in effecting these transfers, 
(After examining the evidence of Akshoy 
Ch. Begwani, his Lordship proceeded.) 
The learned Judge has observed that 
the evidence in this case does not 
show satisfactorily that at that time 
the insolvents expected any immediate 
danger from the Nahatas. The real 
danger to their business at the time 
came from the Suranas who were threa- 
tening them to sue unless some arrange- 
ment was made for their money. The 
arrangement agreed upon at first was 
that all the properties of the insolvents 
would be transferred to the Suranas and 
that they would continue to advance 
goods to them as before, provided the 
business was carried on under a new 
name. The insolvents however did not 
agree to transfer the Bikanir properties 
and to change the name of their firm. 
They thought that if all the properties 
were transferred to the Suranas and the 
business were not carried on under the 
old name, the Nahatas would start pro- 
ceedings against them as soon as they 
would come to know of the transfers as 
well as the change in the name of the 
firm and would bring about the ruin of 
the firm. Under these circumstances 
2. Smith v. Pilgrip, (1876) 2 Ch D 127=34 LT 

4@8. 
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they thought that the best course was 
to transfer a portion of their property in 
favour of the Suranas to induce them to 
stay their hand for the time being* 
They therefore executed a mortgage of 
their immovable properties in Bengal 
and did not sell them outright. They 
did not sell their Bikanir properties. 
They did not sell the goodwill of the 
business. The evident object was to 
relieve themselves from the pressure of 
the Suranas to carry on their business 
as before under the old name and to pay 
the creditors gradually. The very fact 
that they transferred only a portion of 
the properties which has not been shown 
to be a substantial portion of their 
assets would go to show that they were 
not actuated by any feeling of bounty 
towards the Suranas. They simply did 
what their self-interest dictated them 
to do, namely to make the best possible 
arrangement under the circumstances 
for saving their business. 

The learned Advocate-General placed 
much reliance upon certain passages in 
the evidence of Poune Chand to show 
that immediately before the transfers in 
question the Suranas refused to advance 
goods on credit to the insolvents and 
consequently the insolvents knew that 
they could not continue their business 
and their dominant motive therefore 
could not have been as suggested by the 
Suranas. But the fact remains that the 
insolvents did not transfer the goodwill 
of their firm. They did not sell the shop 
buildings. They still entertained the 
hope of continuing the business even if 
the Suranas were unwilling to advance 
any further goods to them on credit for 
the time being. It may be that they 
were hoping against hope, Poune Chand 
in his evidence stated as follows : 

On the day of execution of the two documents 
Akshoy Chand said that he would not start a 
new firm; that he would sell the Bikanir pro- 
perties and so settle the claims of both Buranas 
and Nahatas; that the firm Akhoy Chand 
Prithwiraj Begwani would continue to do 
business. 

If the Suranas immediately before 
these transfers refused to advance 
goods that would not help to create a 
desire in the insolvents to prefer them. 
The refusal of the Suranas to advanc 
goods immediately before the transfers 
naturally caused disappointment to 
them and could not therefore lead them 
to entertain feelings of bounty towards 
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the Suranas. The insolvents stated that 
their main object was the saving of 
their business. The receiver failed to 
prove any circumstances which would 
go to show that the motive was some- 
thing else. The evidence given by the 
Suranas also does not establish that the 
dominant motive was a desire to prefer 
them. The facts and circumstance of 
this case indicate that in making these 
transfers the insolvents were not actua- 
ted by any desire to prefer the Suranas 
The learned Counsel appearing for 
the receiver as well as the Advocate 
General appearing for the Nahatag 
pressed for a remand for a finding of the 
learned Judge on the question whethei 
these transfers were hit by S. 53, Pro- 
vincial Insolvency Act. I have already 
indicated that they did not press their 
cases under S. 53 before the learned 
Judge and they did not allow the 
Suranas to adduce any evidence on this 
question. Under these circumstances it 
would not be fair to allow the receiver 
to adduce fresh evidence in this case in 
support of the allegation that the pro- 
perties were sold at a very inadequate 
price which certainly would be good 
evidence to show want of good faith on 
the part of the Suranas. The learned 
Advocate-General also attempted tc 
show from the materials on the record 
that the Suranas were not transferees 
in good faith. There is no reliable evi- 
dence on the record from which it can 
be said that the goods were sold at a 
very inadequate price. From the peti- 
tion of the Receiver it is clear that the 
receiver relied on this ground for the 
purpose of showing that the Suranas 
were not transferees in good faith. No 
other fact was alleged in the petition in 
support of the receiver's claim for an- 
nulment of the transfers under S. 53. 
There is nothing also on the record to 
show that by the transfers in question 
a substantial portion of the assets of 
the insolvents became unavailable to 
the Nahatas. 

The mere fact that they secured a 
mortgage of a portion of the insolvent’s 
property and a sale of certain goods and 
certain outstanding debts for satisfac- 
tion of their just dues would not go to 
show that they were nob transferees in 
good faith. It is not disputed and it 
cannot be disputed that the onus is 
upon the receiver to prove the want of 
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good faith. The receiver as I have al- 
ready stated did not adduce any evi- 
dence in support of his case. The evi- 
dence adduced by the Suranas indicates 
that though originally they wanted a 
transfer of all the properties of the 
Suranas, ultimately they agreed to be 
satisfied with the transfers under dis- 
cussion. The Suranas evidently agreed 
to that arrangement simply to enable 
the insolvents to carry on their business 
and, if possible, to pay off their debts 
gradually. It may be that the insol- 
vents were hoping against hope but that 
does not necessarily go to show want of 
good faith on the part of the Suranas. 
They were quite willing to accommodate 
the insolvents for the time being and 
not to ruin their business provided some 
security was given for their debt. In 
these circumstances I am not prepared 
to hold that the receiver in the present 
case has succeeded in establishing want 
of good faith on the part of the Suranas. 

The application of the receiver for 
annulling the transfers in favour of 
the Nahatas and for reduction of 
their debt now remains to be con- 
sidered. It appears however that this 
application was not abandoned by 
the receiver before the learned Judge. 
The learned counsel appealing for the 
receiver stated that the receiver did not 
abandon this petition and that he wanted 
to press it. The learned Judge however 
did not consider this application at all, 
as he was of opinion that the claim of 
the Nahatas was fully satisfied by the 
assignment and the payments which 
were alleged to have been made by the 
insolvents to the Nahatas. The result 
therefore is that the application of the 
receiver remains undisposed of. Under 
these circumstances the only course left 
is to direct the learned Judge to dispose 
of the application according to law. 

The result therefore is that both the 
appeal and the cross-objections are 
allowed in part. The application of the 
receiver for annulling the transfers in 
favour of the Suranas is dismissed. The 
application of the Suranas for expunging 
the debt of the Nahatas is also dismissed 
atfd the learned Judge is directed to hear 
the application of the receiver filed on 
22nd June 1933 according to law. Par- 
ties will bear their costs throughout. 
The Nahatas, however, will recover from 
the Suranas half of the costs of the 


interpreter which have been paid by 
them in the trial Court. 

Henderson, J.— I agree that both the' 
appeal and the cross-objection must be 
allowed. The third application which 
was one by the receiver against the 
Nahatas has not been disposed of with 
the result that none of the parties inter- 
ested are in a position to appeal. In 
those circumstances the only reasonable 
course open to us is to direct the learned 
Judge to dispose of it according to law. 
The subject-matter of the cross objec- 
tion is the application filed by the 
Suranas against the Nahatas in which 
they contended that nothing is due from 
the insolvents to the Nahatas and that 
the name of the Nahatas should be 
removed from the schedule of credi- 
tors. The learned- Judge decided this 
application in favour of the Suranas with 
the result that he came to the con- 
clusion that the entire claim of the 
Nahatas had been satisfied on adjustment 
before the petition for insolvency was 
filed; further inasmuch as the adjudica- 
tion order was made on a petition filed 
by the Nahatas, he held that by res 
judicata a debt of Rs. 500 must have 
been due when the petition was filed. 
The result was that while he held that 
in fact nothing was due to the Nahatas^ 
he held that by res judicata Rs. 500 waa 
due to them. My learned brother has 
pointed out the difficulties of attempting 
to reconcile the story of full satisfaction 
with the conduct not only of the Nahatas- 
but also of the insolvents themselves. 
When the Suranas put forward such an 
improbable story I should require very 
cogent evidence supported by witnesses 
whose trustworthiness could not seriously 
be challenged, before I could agree to 
accept it. Now when both the creditors 
and the debtors say that a claim has not 
been settled, it is a very strong thing 
for a third person, who knows nothing 
about it, to come and say that in fact it 
was settled. This is what the Suranas 
however attempted to do in this appli- 
cation and they have attempted to estab- 
lish it by evidence of a most flimsy 
character. The story is that a claim of 
about Rs. 18,000 had been settled in full 
by the assignment of a mortgage for 
Rs. 3,000 by payment of Rs. 2000 in cash 
and by transfer of gold to the value of 
another Rs. 2,000. A certain amount of 
evidence to prove the transfer of the 
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gold was produced. There was practi- 
cally no evidence to prove payment in 
cash and the assignment of the mortgage 
is not disputed. One witness was exam- 
ined to prove the alleged adjustment. 

Now the receiver took quite a different 
view with regard to these transactions. 
He never contended that the claim of 
the Nahatas had been settled in full. 
His case was that they had not given 
credit for a sum of Rs. 4,000 and he has 
disked that their claim be reduced to 
that extent. That question is the sub- 
ject matter of the application which is 
etill undisposed of and it would clearly 
be most undesirable if we were to ex- 
press any opinion with regard to the 
evidence on the point; fortunately it is 
not necessary to do so. Mr. Bose argued 
that if wo were to accept the evidence 
that ornaments, the value of which has 
not been properly ascertained, were 
melted down and the gold handed over 
to the Nahatas, we ought to draw from 
that the conclusion that the story of 
full settlement is true. I have no hesi- 
tation in rejecting such an argument. 
If evidence of a part payment is to be 
accepted as evidence of settlement in 
full, it would be unnecessary to prove 
payment of cash or transfer of gold. It 
might just as well be argued that the 
admitted assignment of the mortgage 
was itself proof of the adjustment. It 
is obvious that in order to succeed on 
this application, the Suranas must do one 
of two things. They must either prove 
that the claim of the Nahatas has been 
paid in full or they must prove that the 
Nahatas agreed to accept a smaller sum 
in full satisfaction. They do not even 
pretend that the claim was paid in full 
and the evidence to prove adjustment is 
transparently worthless. 

The learned Judge relied upon the 
evidence of the goldsmiths. That evi- 
dence was certainly important in dealing 
with the receiver’s application; but with 
great respect to the learned Judge I 
must say that he has omitted to notice 
that mere evidence of a part payment 
cannot possibly support an inference 
that the claim has been fully settled. 
The evidence to prove this rests upon the 
deposition of Mohipal alone; he is a man 
of the Suranas and is clearly not indepen- 
dent. He does not even pretend that he 
has any personal knowledge of the mak- 
ing of the settlement or what the terms 


agreed upon were. He merely proves a 
statement by the insolvent Prithwiraj to 
the effect that the claim had been fully 
settled by assignment of the mortgage 
bond, payment of Rs. 2,000 and transfer 
of some gold ornaments, the value of 
which was not mentioned. Now it is 
quite clear that if this, the statement by 
the insolvent, was to the effect that the 
claim of Rs. 18,000 was settled at 
Rs. 7,000 it would not be admissible in 
evidence at all. On the other hand, if 
it was meant to mean that the assign- 
ment of the mortgage, cash and the 
ornaments were of sufficient value to dis- 
charge the claim in full, it is quite in- 
consistent with the appellants’ case. 

Prithwiraj himself has given evidence 
that the story is entirely false and that 
the claim was never settled. The ap- 
pellants therefore seek to establish their 
story of an adjustment by the statement 
of a man who, if Mohipal was speaking 
the truth, made one statement to Mohi- 
pal and an absolutely contradictory 
statement on oath in Court. It is quite 
obvious that evidence of this kind can- 
not be accepted as sufficient to establish 
the absurd story which the Suranas have 
asked us to believe. 

My learned brother has very fully 
dealt with all the circumstances which 
have to be considered in dealing with 
the appeal and it will not be necessary 
to say very much. The question for our 
determination is mainly whether the 
learned Judge was right in annulling the 
transfers in favour of the appellants as 
a fraudulent preference. The receiver 
was directed to enquire into the matter 
and he came to the conclusion that the 
transfers were not transfers at all, but 
mere benami transaction, the proper- 
ties still remaining with the transferors. 
On receipt of the report the learned 
Judge directed the receiver to file an 
application under Ss. 53 and 54 which 
he accordingly did. At a later stage he 
amended his petition by asking for a 
declaration under S. 4, in the event 
of it being found that the transac- 
tions were benami. At the time of 
the trial he produced evidence to 
prove that the transactions were sham 
transactions. He produced no evi- 
dence to prove that the transactions 
were liable to be annulled under Ss. 53 
and 54. If the learned Judge had accep- 
ted the evidence, he would certainly 
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have been ju8ti6ed in giving the recei- 
ver a declaration to the effect that the 
transfers were benami, that the pro- 
perty was still the property of the in- 
solvents and that he was entitled to 
take possession of it. But inasmuch as 
there was no evidence at all to support 
the alternative and the inconsistent ap- 
plication, it should have been then and 
there dismissed. The learned Judge held 
that the transactions wore not benami, 
but that the transfers were void under 
S. 6i. The result is that the receiver in 
this Court is in a very difficult position. 
Ho does not contend that the transac- 
tions were benami and he offered no 
evidence to support the finding of the 
learned Judge. All that he has been 
able to do is to attempt to point out 
here and there some passages in the evi- 
dence given by the appellants’ witnesses 
and ask us to say that the case is really 
one of fraudulent preference. 

Bor some years the insolvents carried 
on business in Sherpur which was fi- 
nanced by the Nahatas in the sense that 
they supplied articles on credit. As 
time went on, the position of the insol- 
vents became difficult and the Nahatas 
pressed for payment. The result was 
that tlie insolvents ceased to carry on 
business with the Nahatas and instead 
secured goods on credit from the Sura- 
nas. They entirely suppressed the fact 
that they had a debt of a considerable 
sum due to the Nahatas. It is therefore 
not surprising that a crisis arose when 
the Suranassuddenly discovered that the 
debts of the Nahatas had not bean paid. 
It is only natural that on coming to 
learn of this, the Suranas should insist 
that something must be done and this 
discovery was in fact the proximate 
cause of these transfers; thus there can 
be no question that the transfers wore 
made under pressure. 

I am also satisfied that the motive of 
the insolvents was to save their busi- 
ness. There is no reason why they 
should have preferred to pay the Sura- 
nas rather than the Nahatas and the 
only explanation of the transfers is that 
they were doing so in the interest of 
their business. The actual transfers 
were the result of somewhat protracted 
negotiations. Not only is there the evi- 
dence of Poune Ohand, but there are 
also letters which wore written by 
Poune Ohand while the negotiations 


were actually going on. It is perfectly 
clear from those letters that the Suranas 
were not particularly anxious to supply 
goods on credit, but they were willing 
to do so provided the insolvents were 
unsuccessful in getting goods from any- 
body else; not only were they willing, 
but they did actually do so. It is thus 
clear that the Suranas were also of opi- 
nion that the best way of getting their 
dues was to insure that the business of 
the insolvents should go on, if possible. 

There is only one fact which would 
suggest that these transactions were not 
genuine. It may be said that the trans- 
fer of the stock-in-trade was a pecu- 
liar method of helping a business to 
carry on. But while this factor might 
support the receiver’s case that the trans- 
actions wore benami it certainly would 
not support a case of fraudulent prefer- 
ence. My learned brother has dealt 
with this matter and I need only shortly 
say that the goodwill of the business 
and the premises were not transferred. 
It was undoubtedly the intention of 
both the Suranas and the insolvents 
that the business should be carried on 
and neither of them had the slightest 
idea that an insolvency petition was 
going to be filed. It was this action of 
the Nahatas and not the action of the 
Suranas or insolvents that brought the 
matters to a head. I am therefore 
clearly of opinion that the transfers 
were made by the insolvents under pres- 
sure in order to save their business and 
that the receiver’s application ought not 
to have been allowed. 

On behalf of the Nahatas the learned 
Advocate-General asked us to annul the 
transfers under S. 5^. We are not pre- 
pared to say that such a caso has been 
made out. The circumstances in con- 
nexion with these transfers which we 
have already indicated, in no way sug- 
gest that the Suranas wore guilty of bad 
faith. The receiver’s application was 
based upon an alleged inadequacy of 
price : This clearly would not affect 
the mortgage in the slightest degree. 
The Suranas wanted to produce evidence 
to show that they paid a fair and pro- 
per price. They were not allowed to 
do so and there was a petition by the 
other side that the price was immate- 
rial, There can be no question that a 
case under S. 53 was abandoned at the 
trial and there is absolutely no evidence 
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on the record which would entitle us to 
annul the transfers on that ground. 

K.S. Appeals and cross objections 

alloioed in part. 

A. 1. R. 1935 Calcutta 658 

R. C. Mitter, J. 

{Firm) Tarachand-Protapmal--VlQ,in- 
tiff -'Appellant. 

V. 

Tamijuddin Sheikh — Defendant — 
Eespondent. 

Appeal No. 2279 of 1932, Decided on 
11th March 1935, from appellate decree 
of Special Sub-Judge, Assam Valley, D/- 
20th June 1932. 

(a) Promissory Note — Plaintiff can file 
suit on it or in alternative on consideration 
— But suit filed only on note — Note inadmis* 
sible being insufficiently stamped— He is out 
of Court. 

Where plaintifE files a suit on a promissory 
note, it is open to him to put his case in an al- 
ternative form and sue for money on basis of 
original consideration. But if he does not base 
his case in the plaint on the original considera- 
tion, he is out of Court because the promissory 
note is inadmissible in evidence being insuffi- 
ciently stamped : 1918 P C 146, Bel on. 

^ [P 658 C 2] 

5^ (b) Promissory Note— Promissory note 
insufficiently stamped — Plaintiff can succeed 
on basis of consideration only where right to 
obtain such relief is independent of promis- 
sory note. 

Where a promissory note is given which is 
insufficiently stamped, the plaintiff is entitled 
to succeed only when his right to obtain relief 
is independent of the promibsory note, that is 
to say, if the plaintiff's cause of action to re- 
cover the money had become complete before the 
execution of the promissory note, be would be 
entitled to sue and succeed on the original con- 
sideration, if the promissory note is rejected by 
the Court : 7 Cal 256 ; 19 I C 8i0 ; 128 I C 

394 and 1931 All 183 (F B), Foil. [P 659 C 1] 

Where there was no completed and indepen- 
dent cause of action before the promissory note 
was executed and a part of the money was ad- 
vanced contemporaneously with the execution 
of the promissory note ; 

Ueld : that the advance by the plaintiff and 
the execution of the promissory note by the 
defendant was one transaction and gave rise to 
only one cause of action, namely, a cause of 
action the basis of which was the execution of 
the promissory note, [P 659 C 2] 

Manmatha Nath Boy {Jr .) — for 
Appellant. 

Nirmal Chandra Chakrabarti — for 
Eespondent. 

Judgment. — The plaintiff whose suit 
for recovery of Es. 657 odd has been 
dismissed by both the Courts below has 
preferred this appeal to this Court. In 
(ihe plaint, the plaintiff laid his claim 


on a promissory note said to have been 
executed by the defendant on 7th Fal- 
goon 1332 for the sum of Rs. 326. The 
promissory note is insufficiently stamp- 
ed. In the plaint however the plain- 
tiff did not base his case on a cause of 
action independently of the promissory 
note. At the time of the trial however 
he wanted to shift the case and without- 
making any attempt to amend his plaint 
wanted to get a decree on the basis that 
the defendant having taken Es. 200 in 
cash from him on 7th Falgoon 1332 was 
bound to repay the same. His case as 
developed in the evidence was that the 
sum of Es. 200 was advanced to the 
defendant in the morning of 7bh Fal- 
goon 1332, the transaction was complete 
then and gave him a distinct cause of 
action, but later in the evening, a pro- 
missory note was taken as money was 
not returned to him during the interval 
between the morning and evening of the 
said date. This story however of the 
money being advanced in the morning 
and the promissory note being taken in 
the evening by reason of the non-return 
of the money by the defendant has been 
disbelieved by the Subordinate Judge. 

In my judgment, there are two diffi- 
culties in the way of the plaintiff. His 
suit is based on the promissory note 
only. He did not claim to get any 
money on the basis of the original con-' 
sideration. The plaintiff in such circum-' 
stances was no doubt entitled to put his; 
case in an alternative form as was! 
pointed out by the Judicial Committee; 
in 46 I. A. 33 (l) and if he does notj 
base his case in the plaint on the ori- 
ginal consideration he is out of Court 
because the promissory note is inadmis. 
sible in evidence being insufficiently 
stamped. This is the first difficulty in 
the plaintiff’s way. 

There is another and an additional 
difficulty in his way. Assuming that it 
is open to him now to sue on the basis 
of the advance made by him to the 
defendant and independently of the pro- 
missory note, the findings of fact arrived 
at by the learned Subordinate Judge 
concludes the matter. It has been laid 
down by Sir Richard Garth in 7 Cal. 256 
(2) th at where a pr omisso ry not e is given 

1. Sadusuk Janki Das v. Kishan Pershad, 1918 
P 0 143=50 I 0 216=46 I A 83=46 Cal 663 
(P 0). 

2. Sheikh Akbar v. Sheikh Khan, (1881) 7 Cal 
256=8 0 L R 528. 
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?vhich ig insufficiently stamped, the 
plaintiff is entitled to succeed only when 
bis right to obtain relief is independent 
3 f the promissory note, that is to say, if 
the plaintiff’s cause of action to recover 
the money had become complete before 
bhe execution of the promissory note he 
would be entitled to sue and succeed on 
bhe original consideration if the promis- 
sory note is rejected by the Court. The 
same view is expressed by Mookerjee, J., 
in 19 I. 0. 810 (3) where it is pointed 
out that where a promissory note is in- 
valid for want of proper stamp, the 
plaintiff is not debarred from claiming 
upon any ground of action which he can 
prove without the aid of the promissory 
note. Later on, in the same judgment 
Mukherjee, J., expressed himself by say- 
ing that the plaintiff cannot enforce his 
claim on the original consideration 
where the original consideration had 
been merged in the promissory note 
which is insufficiently stamped. Tho 
same view has been expressed by Mu- 
kherjee, J., in 128 I. C. 194 (4) and the 
matter has been considered by a Full 
Bench of the Allahabad High Court in 
53 All. 114 (5), where nearly all the 
earlier cases of this Court and oE other 
Courts have been discussed. The Full 
Bench of the Allahabad High Court has 
laid down the law clearly and with its 
judgment I agree as being in consonance 
with the decisions of this Court. Their 
Lordships of the Allahabad High Court 
pointed out that : 

It is not open to a party who has lent money 
on terms recorded in a promissory note, which 
turns out to be inadmissible in evidence for 
want of proper stamp duty, to recover his 
money by proving orally the terms of the con- 
tract, in contravention of the provisions of Sec- 
tion 91, Evidence Act. In cases in which there 
is already a completed cause of action for re- 
covery of money on foot of a distinct and sepa- 
rate transaction, and a promissory note is after- 
wards given as a collateral security, the creditor 
may, if the promibsory note be inadmissible in 
evidence, recover on the original consideration 
and evidence aliunde can be given to prove the 
same. But where a promissory note and the 
lending of tho money are part and parcel of the 
same transaction and the terms of the loan are 
the very terms of tho promissory note, the con- 
tract of loan cannot be proved from tho docu- 
ment itself and the plaintiff’s suit must fail if 
the document itself be inadmissible in evidence. 

3. Ram Bahadur v. Dusuri Ram, (1913) 19 I G 

840. 

4. Abdul Rabbani v. Shyam Lai Thapa, (1929) 

128 I 0 194. 

6 Nazir Khan v. Ram Mohan, 1931 All 183= 

183 I 0 307=53 All 114 (F B). 
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As I have noticed above, the finding 
of fact arrived at by the lower appellate 
Court is that there was no completed 
and independent cause of action before 
the promissory note was executed. A 
part of the money was advanced con- 
temporaneously with the execution of 
the promissory note and the advance by 
the plaintiff and the execution of the 
promissory note by the defendant was 
one transaction and ga^ve rise to only 
one cause of action, namely, a cause of 
action the basis of which is the execu- 
tion of the promissory note. In this 
view of the matter, I hold that the 
plaintiff's suit has been rightly dis- 
missed by the Courts below. The re- 
sult is that this appeal is dismissed 
with costs. 

K.s. Appeal dismissed. 

A. I. R. 1935 Calcutta 659 

Guha and Lodge, JJ. 

Satya Charan Srimani and others — 
Appellants. 

V. 

Bamhinkar Banerji and others — Res- 
pondents. 

Appeals Nos. 212 and 218 of 1931, 
Decided on 20th May 1935, from original 
decrees of Addl. Sub. Judge, Burdwan, 
D/- 20th April 1931. 

(a) Deed — Construction — Intention must be 
gathered from document as it stands — Ail 
clauses should be taken together — Form is 
very delusive guide — Covenant imposing 
liability must be strictly construed. 

The intention of parties concerned has to be 
gathered from tho documents as they stand, 
taking all tho provisions contained in the same 
together. Tho real nature of a transaction must 
always be carefully looked into as tho mere form 
of the instrument is a very delusive guide. In 
construing documents which purport to impose 
liabilities of a very onerous nature on one party, 
the covenant on which such liability is based 
must be strictly construed, and effect should 
be given to all the parts of the document. 

[P 661 C 2; P 662 C 1] 

(b) English Mortgage — Mortgage of lease- 
hold property — Express covenant for pay- 
ment of rent and royalty by mortgagor — 
Mortgagee not to ask for money within cer- 
tain period if mortgagor pays interest regu- 
larly —Mort gagor entitled to remain in pos- 
session of mortgaged premises and to carry 
on colliery business therein — Whole of right, 
title and interest of mortgagor held did not 
pass to mortgagee — Mortgage held not an 
English mortgage. 

In a mortgage of a leasehold property it was 
provided that the rent and royalty were payable 
by the mortgagor. The mortgagee was not to 
ask for the money within certain period if mort- 
gagor paid the interest stipulated regularly and 
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the mortgagor was entitled to remain in posses- 
sion of the mortgaged premises and to carry on 
colliery business therein: 

Held: that the mortgage was not an English 
mortgage within the meaning of S. 58 (e), T. P. 
Act, and that the whole of the right, title and 
interest of the mortgagor did not pass to the 
mortgagee: 1927 Cal 725, JDist. 

LP G52 C 1; P G61 G 1] 


Sarat Chandra Bose^ Kanialaksha Bose^ 
Biraj Mohan Boy, Narendra Kumar 
Bose, A, K. Boy, U, C. Laha, Anil Chan^ 
dra Ganguli and Ajendra Nath Butt 
for Appellants. 

Baidyanath Banerji, Sushil Ch, Sen, 
Miiktipada Chatterjee, Gopendra Kr, 
Banerji and 'Dwijendra Nath Dutta—ioT 
Bespondents. 

Guha, J.' —These two appeals have 
arisen out of a suit in which the plain- 
tiff-respondent in this Court claimed 
Es. 27,867-14-0 as the minimum royalty, 
cesses and price of coal, from the defen- 
dants in the suit, basing the claim on a 
kabuliat executed on 3rd .lune 1908 
(Ex. 11 in the case), evidencing a lease 
for 999 years of underground right in 
Chak Sitalpur in Lot Gopinathpur. The 
history of title of the plaintiff as lessor 
on which the claim in suit was founded, 
was given in detail in the plaint, and 
has been set out in the judgment of the 
trial Court against which these appeals 
are directed. It is not necessary for the 
purpose of these appeals to consider the 
materials relating to the accrual of the 
plaintiff’s title as lessor, as indicated in 
the different documents filed in Court, 
entitling him to claim the amount 
sought to be realised by him in the suit. 
In the written statement filed by the 
contesting defendants the statements 
made by the plaintiff as to the devolu- 
tion of interest and accrual of his title 
were not specially denied or contro- 
verted; and no issue was raised on the 
question of the plaintiff’s title as lessor. 
The plaintiff's claim was resisted by the 
mortgagees of the interest created by 
the lease and the transferees from the 
mortgagees in respect of the under- 
ground rights in chak Shitalpur, defen- 
dants 2, 5, 6 and 7. 


The defence of defendant 2 in the suit 
does not require consideration in view 
of the position that in these appeals it 
was conceded on behalf of the plaintiff- 
respondent, that defendant 2 was not 
liable either jointly or individually for 
any part of the claim in suit. Defen- 
dants 2, 5 and 6 denied liability and 


denied the plaintiff's statement in the 
plaint that they were in possession. On 
the pleading of the parties concerned, 
the material issue raised for determina- 
tion in the suit was issue 7: 

Whether defendants 2, 5, 6 and 7 are neces- 
sary parties to the suit? Whether they are in 
possession of the mortgaged property? Are they 
or any of them liable tor the dues or any part of 
the dues of the plaintiff. 

The Additional Subordinate Judge of 
Asansol, by whom the suit was tried, 
passed a decree on the basis of minimum 
royalty as given in Sch. 2 of the plaint, 
holding defendants 2, 5, 6 and 7 liable 
jointly and severally to the plaintiff. As 
the Judge in the trial Court has observed 
in his judgment, the point that was 
“ very much debated ” before him was 
this: 

Whether the mortgagees and their transferees, 
the contesting defendants in the suit were liable 
for the plaintill’s claim for minimum royalty, 
etc. 

The debate centred round the ques- 
tion whether the two mortgages executed 
on 18th May 1923 (Exs. 2 and 5), were 
English mortgages or not. The decision 
of the trial Court on the question whe- 
ther the mortgages were English mort- 
gages or not, was in favour of the plain- 
tiff; the Subordinate Judge held that on 
the footing that they were English mort- 
gages, the mortgagees or their transferees 
were liable to the plaintiff in the suit. 
On the question of possession, the find- 
ing of the Court below was also in 
favour of the plaintiff; it has hold that 
there was evidence on the record indi- 
cating possession of the mortgagees or 
their transferees. This finding on evi- 
dence on the question of possession was 
not relied upon by the plaintiff-respon- 
dent in this Court; and it was conceded 
in the course of argument of these ap- 
l) 0 als that there was no such evidence of 
possession on the record, as could sup- 
port the view indicated by the Court 
below in its judgment. The basis of 
the decision holding defendants 2, 5, 6 
and 7 jointly and severally liable for the 
claim made by the plaintiff in the suit 
was that the two mortgages under which 
these defendants claimed to be the mort- 
gagees were English mortgages, and that 
on the authority of the decision of this 
Court in 54 Cal 813 (1) a mortgagee in 
an English form of mortgage, in whom 

1 , Bengal National Bank Ltd. v. Janakl Nath 

Kay, 1927 Cal 725=101 1 0 481=51 Cal 813= 

31 0 W N 973. 
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the entire interest of the mortgagor is plaintiff by the mortgagor, namely that 


transferred, and who becomes the owner 
of the mortgaged property, to all intents 
and purposes, takes upon himself the 
liability for rent. Defendant 7 has ap- 
pealed to this Court from the decision 
and decree passed by the trial Court; 
and there is a separate appeal by defen- 
dants 2, 5 and 6. The appeal by defen- 
dant 7 is appeal from Original Decree 
No. 212 of 1931; the other appeal is 
No. 218 of 1931. As already noticed the 
plaintiff -respondent has not pressed his 
claim against defendant 2. 

The main question in both these ap- 
peals is whether the mortgages in ques- 
tion evidenced by the documents Exs. 2 
and 5 are the mortgages in English form 
or English mortgages as contemplated 
by S. 58 (e), T. P. Act. The documents, 
although executed on the same date, are 
not exactly alike in stipulations, provi- 
sions and the covenants contained in 
the same; and they have to be considered 
separately for the purposes of the two 
different appeals to this Court. The essen- 
tials of an English mortgage have been 
stated by the Judge in the Court below; 
the three essentials are : 1. That the 
mortgagor binds himself to repay th® 
mortgage money on a certain date. 2. 
That the property mortgaged is trans- 
ferred absolutely to the mortgagee. 3. 
That such absolute transfer is mad(? 
subject to a proviso that the mortgagee 
will reconvey the property to the rnort 
gagor upon payment by him of the mort- 
gage money on the date on which the 
mortgagor bound himself to repay tho 
same. In tho mortgage Ex. 5, under 
which defendant 7, the appellant in 
appeal No. 212, claims, there are nn- 
doubtedly certain stipulations satisfying 
the three essentials of an English mort- 
gage. There were in addition tho de- 
finite provisions stated below, contained 
in the document : 

It ig hereby expressly agreed by and between 
the parties hereto, notwithstanding anything 
hereinbefore contained to tho contrary thnt if 
the mortgagor pays interest payable under these 
presents to the mortgagee regularly on the day 
and in the manner hereinbefore applied for the 
payment thereof, then the mortgagee shall not 
recall the mortgage money until the eighteenth 
day of May one thousand nine hundred and 
thirty-three. 

There was further this express stipula- 
tion contained in the document Ex. 5 
in regard to the payment of rent and 
royalty as claimed in the suit by the 


the mortgagor 

shall, during the subsistence of tho security, pay 
all rents, royalty, cesses, taxes, ^rates assessments 
and impositions which now are or hereafter may 
be payable in respect of the said premises 

These covenants mentioned above 
contained in the mortgage must be 
taken into consideration for the purpose 
of arriving at the decision that the 
mortgage was an Plngli^h mortgage as 
contemplated by S. 58 (e), T. P. Act. The 
document Ex. 2 in tho case under which 
defendants 5 and 6 claim, has to be 
considered next. In this mortgage there 
was no covenant for repayment on a 
certain date, and one of the three essen- 
tials of an English mortgage was there 
fore undoubtedly wanting. There were, 
of course, words used in the document 
supporting the position that there was 
an absolute transfer by the mortgagor 
and a provision for retransfer to the 
mortgagor. There was the definite 
stipulation for payment of rent and 
royalty by the mortgagor, contained in 
these words : 

Tie tho mortgagor shall and will as long as 
money shall remain due and owing on the secu- 
rity of these presents, regularly and in due 
course pay the rates and royalty rcsorved by and 
shall duly observe and perform the several co- 
venants and conditions contained in the herein- 
before recited Potba or lease. 

On the position indicated by the pro- 
visions contained in the document Ex. 2 
the question has to bo decided whether 
it was an English mortgage as contem- 
plated by law applicable to this country. 
There can be no question that the 
provisions contained in the documents re- 
ferred to above are not such as could lead 
to tho conclusion that the transaction 
evidenced by tho same were an English 
mortgage as contemplated by S. 58 (e), 
T. P. Act. Tho intention of the parties 
concerned has to be gathered from the 
documents as they stand, taking all thei 
provisions contained in the same, toge-] 
ther. As it has been said the real 
nature of a transaction must always be 
carefully looked into as the mere form 
of tho instrument is a very delusive 
guide. In construing documents which, 
according to the plaintiff in the suit the 
respondent in this Court, purport to 
impose liabilities of a very onerous 
nature on one party to the same, thej 
appellants, the covenant on which such 
liability is based must be strictly con-| 
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Istrued, and effect should be given to all 
Ithe parts of the document. 

In view of the above rules of construc- 
tion it is not possible to hold that the 
mortgages evidenced by the documents, 
Ex. 2 and 5 in the case, were such mort- 
gages or transfers with reference to 
which it could be held that the mort- 
gagees who were not in possession of the 
mortgaged premises were liable to satisfy 
ithe claim for rent or royalty as made by 
the plaintiff in the case before us. The 
decision of this Court, in 51 Cal 813 (1), 
relied upon by the Court, below, and on 
which very strong reliance was placed in 
support of the case for the plaintiff 
respondent, in this Court can have no 
application regard being had to the 
provisions contained in the documents 
Exs. 2 and 5 and to the facts of the case 
before us. In the case before us, the 
mortgages are not English mortgages; the 
mortgagor covenanted with the mort- 
gagees for payment of rent and royalties. 
There was the express covenant in the 
mortgages for payment of rent and 
royalty by the mortgagors; and no 
liability could be imposed upon the 
lefendants Nos. 5, 6 and 7 on the au- 
thority of the decision in 54 Cal 813 (l), 
referred to above, and on no other basis 
whatsoever, as the finding as to posses- 
sion of the mortgaged property as in- 
licated in the judgment of the Court 
below, was not supported by the plaintiff 
respondent in this Court on the evidence 
in the case. 

The conclusion arrived at as indicated 
above is that the mortgages evidenced by 
the documents, Exs. 2 and 5 in the case, 
were not English mortgages as contem- 
plated by S. 58 (e), T. P. Act, and that 
liability for rent or royalty as claimed 
in the suit could not be fixed on the 
contesting defendants 2 , 5, 6 and 7, the 
appellants in this Court, on the basis of 
those mortgages or any other basis, re- 
gard being had to the provisions con- 
tained in those mortgages. The appeals 
must be allowed and the plaintiff’s suit 
so far as it related to claim against the 
defendants 2, 5, 6 and 7 must be dis- 
missed. It may be mentioned that in 
support of the appeals to this Court 
some other questions were submitted for 
our consideration. It is not necessary 
for the purposes of these appeals to go 
into these questions; but it may be 
mentioned that so far the question whe- 


Eamkinkar (Lodge, J.) 

ther the settlement which was the 
subject of the mortgages evidenced by 
documents Ex. 2 and 5 was a lease or 
not, the question whether an assignment 
of a lease by way of an English mortgage 
did or did not by itself create a liability 
on the mortgagee in respect of royalty 
as fixed by the lease, are concerned, I 
do not see any reason to differ from the 
definite expression of opinion as con- 
tained in the judgment of this Court in 
5.) Cal 1314 (2). 

In the result, the appeals are allowed; 
the decision and the decree passed by 
the Court below on 20th April 1931, so 
far as they fix any liability on defen- 
dants 2, 5, 6 and 7 in the suit out of 
which these appeals have arisen, are set 
aside ; and the plaintiff’s claim in suit 
BO far as it related to the liability of 
these defendants is disallowed, the suit 
being dismissed so far as these four de- 
fendants are concerned. The defendants 
appellants in this Court are entitled to 
get their costs in the litigation, includ- 
ing the costs in these appeals from the 
plaintiff-respondent. 

Lodge, J. — I agree. The only question 
for our decision is whether defendants 
2, 5, 6 and 7 are liable as mortgagees 
for the arrears of royalty, cesses and 
price of coal. It was conceded by the 
advocate for the respondent that these 
defendants were never in possession of 
the colliery in the period for which 
arrears are claimed. The suit was de- 
creed against defendants 2, 5, 6 and 7 on 
the ground that the mortgages in favour 
of Jogendra Lai Mukherji and Satya 
Charan Srimani were English mortgages 
as defined in S. 58 (e), T. P. Act. 

The Subordinate Judge, relying on 31 
C W N 973 (l), held that the mortgagees 
were liable for the arrears irrespective 
of any question of possession. The ad- 
vocates for the appellants have argued 
firstly that the mortgages in question are 
not lilnglish mortgages as defined in 
S. 58 (e), T. P. Act, and secondly that 
even if they are English mortgages as so 
denied, the mortgagees, not being mort- 
gagees in possession, are not liable for 
arrears of royalty, cess, etc. The advo- 
cate for the respondent has argued that 
the mortgages are English mortgages ; 
and that in consequence the mortgagees 

2. Fala Krista Pal v. Jagannath Marwari, 1932 

Cal 776=140 I C 788=59 Cal 1314=36 C W N 

709. 
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and transferees from the mortgagees are 
liable for arrears of Koyalty Cess, etc., 
irrespective of any question. The doc- 
trine that the mortgagee of a lease- 
hold property under an English mort- 
gage is liable for the rent, whether he 
•enters into possession of the property or 
not, is derived from the Transfer of Pro- 
perty Act and from the decision in 31 0 
W N 973 (l). In that case Rankin, C. J., 
adopted the reasoning of Dallas, C. J., in 
1 Br & B 328 (3), which runs as follows : 

The assignment of a lease for the whole term, 
whether absolute or subject to a proviso for re- 
assignment in a certain event, is as far as con- 
cerns the interest to be transferred precisely the 
same ; and the assignment, as in the present 
case, is of all the right, title and interest of the 
assignor in the lease assigned. So completely 
does the interest pass from the one and vest in 
the other, that there is a covenant to reassign 
when the money shall be repaid. The whole in- 
terest is therefore assigned, and the whole is to 
be reassigned. It vests in them absolutely, till 
such reassignment, in the party who is to re- 
assign, and is not less absolute, because by 
agreement between the immediate parties, to 
which the lessor is no party, the assignor may, 
in any event which may or may not happen, 
entitle himself to a reconveyance by the money 
being repaid. 

Rankin, C. J., held that that reasoning 
is equally valid in India, and that in 
India the lessor parts with his “whole 
estate under an English mortgage.” 
These are essentials of an English mort- 
gage as defined in S. 58 (e), T. P. Act, 
viz : (l) that the mortgagor binds him- 
self to repay the mortgage money on a 
certain date; (2) that the property mort- 
gaged is transferred absolutely to the 
mortgagee ; and (3) that such absolute 
transfer is made subject to a proviso 
that the mortgagee will reconvey the 
property to the mortgagor upon payment 
by him of the mortgage-money as agreed. 
The reasoning of Dallas, 0. J., in 1 Br & 
B 328 (3), quoted above, is based on the 
second and third of these essentials and 
would apply equally to anomalous mort- 
gages which possessed those two features. 
It is not necessary therefore for us to 
determine whether the mortgages in 
question are English mortgages as defined 
in S. 58 (e). We have merely to decide 
whether by these mortgages, the whole 
of the right, title and interest of the 
mortgagor in the property so mortgaged 
passed to the mortgagees by virtue of the 
transaction. 

The a fivocate^g for the ^a^pellants 

S. Williams v. Bosanquet, (1819) 1 Br & B 233== 

3 Moore 600=21 R R 685. 


have contended that in view of the 
provisions of the Transfer of Property 
Act, and in view of the covenants in the 
two mortgages, the whole of the right, 
title and interest of the mortgagor in the 
property mortgaged did not pass to the 
mortgagees. It was argued that the defi- 
nition of a mortgage in the Act, and the 
provisions of the Act as to the rights and 
liabilities of mortgagor and mortgagee 
are wholly inconsistent with the view 
that the whole of the right, title and in- 
terest of the mortgagor passes to the 
mortgagee. It was contended that in no 
mortgage in British India, to which the 
provisions of the Transfer of Property 
Act applies does ownership of the pro- 
perty pass to the mortgagee. It is un- 
necessary in the present case to deter- 
mine so general a question. In 36 0 W N 
709 (2) another Bench of this Court, of 
which one of us was a member, found 
great difficulty in applying the reasoning 
of Rankin, C. J., in 31 C W N 973(1), in its 
entirety, to mortgages in British India, 
and pointed out that in view of the other 
provisions of the Transfer of Property 
Act, an English mortgage in India can 
hardly be regarded as a transfer of the 
entire estate of the mortgagor to the 
mortgagee in spite of the definition of an 
English mortgage in S. 58 (e) of the Act. 
We share the doubt expressed in 36 0 
W N 709 (2), and the arguments placed 
before us have served rather to streng- 
then than to remove that doubt. 

In the present case however the ex- 
press covenants in the two mortgages 
seem to us inconsistent with an absolute 
transfer of the whole interest of the 
mortgagor to the mortgagees. The mort- 
gago-deed, with which the appellant in 
Appeal No. 212 is concerned, is Ex. 5 of 
the lower Court’s record. It is true 
that the deed in question purports to 
grant, convey and assure to the mort- 
gagee and to his use tor ever the entire 
interest of the mortgagor in the eight 
annas share of the property of the sub- 
lease subject to a proviso that if the 
mortgagor shall on 18th May 1928 repay 
to the mortgagee the dues of the latter 
under the deed the mortgagee will re- 
convey, retransfer and reassign the said 
mortgaged premises to the mortgagor. 
But the same document also provided 
that the mortgagor shall be liable to pay 
the rents and royalties and that it shall 
be lawful for but not obligatory upon 
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the mortgagee to pay and deposit the 
same in case of default by the mort- 
gagor. It also provided that if the mort- 
gagor pays the interest on the loan regu- 
larly on the day and in the manner ag- 
reed upon, the mortgagee shall not re- 
call the mortgage money until 18th May 
1933. It further provides that the mort- 
gagor will be entitled to remain in pos- 
session of the mortgaged premises and to 
carry on colliery business therein. In 
view of these provisions, it seems to us 
impossible to hold that the whole of the 
right, title and interest of the mortgagor 
in the property; passed to the mortgagee 
by virtue of the mortgage. 

Similarly in Ex. 2, the mortgage-deed, 
with which Appeal No. 218 is concerned, 
it is agreed that the mortgagor shall re- 
main in possession of the mortgaged pro- 
perty and be entitled to work a colliery 
therein ; and that he shall be liable to 
pay rents and royalties, and that it shall 
be lawful but not obligatory upon the 
mortgagee to pay rents and i-oyaltics in 
case of default of payment by the mort- 
gagor. We are of opinion in this case 
also that the whole of the right, title 
and interest of the mortgagor did not 
pass to the mortgagee by virtue of the 
mortgage. I agree therefore that the 
appeals must be allowed. 

K S. Appeals alloiced. 
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Hendekson and E. 0. Mitteh, JJ, 

Bir Btkram Kishore Manikya Balia- 
dui — Appellant. 

V. 

Khaliler Bahaman — Respondent. 

Appeal No. 200 of 1934, Decided on 
17th May 1935,' from appellate order of 
Sub. Judge, First Court, Tippera, D/- 
2l8t November 1933. 

(a) Execution — Application for execution 
filed beyond lime — Part payment out of 
Court alleged to save limitation — Notice 
issued on judgment debtor for objections — 
On date fixed for hearing decree-holder not 
taking steps and application dismissed for 
default — Subsequent application for execu- 
tion — Judgment'debtor can raise question of 
limitation as there was no adjudication 
impliedly or expressly on such question of 
limitation. 

An application for execution was filed beyond 
three years from date of decree but the decree- 
holder alleged a part payment out of Court to 
save limitation. The application was registered 
and notice was issued to the judgment-debtor 


and certain date was fixed for filing objection. 
On that day, the application was dismissed as 
the decree-holder had failed to take steps. The 
decree-holder subsequently filed another appli- 
cation. Thereupon the judgment-debtor conten- 
ded that the application was barred by time. 

Held : that as there was no adjudication on 
question of limitation either expressly or by 
necessary implication that the earlier applica- 
tion was in time, it was open to the judgment- 
debtor to raise that question : li C W N 114, 
Bel on ; 8 Cal 51, Dist, [P 665 C 1,2] 

(b) Civil P. C. (1908), Ss. 86 (3), (5) -- Two 
sub sections are entirely distinct. 

Sub-S. (5), S 86 is entirely distinct from sub- 
S. (3), The two sub-sections are really dealing 
\\uth two quite distinct matters. [P 665 G IJ 

Jogesh Chandra Boy and Amarendra 
Moha7t Mitra for Birendra Chandra Das 
— for Appellant. 

A jit Kumar Dutt—iox Respondent. 

Henderson, J. — This appeal is 
against an order rejecting an application 
filed by the appellant under the provi- 
sions of S. 47, Civil P. C. The appel- 
lant instituted a suit for ejectment 
against the respondent. He lost it and 
was made liable for costs. Why the 
appe'llant does not pay this petty sum 
and put an end to this matter, we can- 
not conceive. Be that as it may, ho paid 
nothing and the respondent eventually 
took out execution. Two grounds have 
been taken, the first being that tho ap- 
plication is barred by limitation and tho 
second being that consent is necessary 
under S. 86, Civil P. C. Prima facie the 
application for execution was Inirred by 
limitation. The respondent attempted 
to save limitation by an allegation that 
a sum of Es. 3 had been paid out of 
Court. This allegation has not been 
specifically investigated. A notice for 
which there is no provisions in the Code, 
was served on the appellant’s agent. 
Then a notice under O. 21, E. 22 was 
issued on 1st March 1932. The date fixed 
for tho filing of an objection by the ap- 
pellant was 29fch March 1932. The ap- 
pellant did not appear and the Munsif 
passed an order in these terms ; “The 
case is dismissed for default without 
cost.’* Tho present execution was star- 
ted at a later date. 

The contention of the respondent is 
that it is no longer open to the appel- 
lant to raise the plea of limitation. In 
our judgment that contention cannot 
be supported. As I have already noted, 
it was open to the appellant to file an 
objection on 29th March 1932 and he 
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did not do so. But the Munsif did not 
proceed to pass any order which must 
by necessary implication show that he 
thought that the decree-holder was en- 
titled to go on with the execution. The 
only thing which had to bo done on 
29th March was to see whether the ap- 
pellant filed an objection or not. The 
order dismissing the case for default was 
therefore quite unreasonable. It cannot 
be interpreted as having any definite 
moaning. As there is nothing to show 
that the question of limitation was by 
implication decided, it is still open to 
the appellant to raise it. On the second 
point both the Courts below hold that 
no consent is necessary because the res- 
pondent is a tenant of the appellant 
and therefore is entitled to institute a 
suit without consent under the provi- 
sions of sub-S. (5), S. 8G. In our opinion, 
sub S. (5), is entirely distinct from 
sub-S. (3). The two sub-sections were 
really dealing with two quite distinct 
matters. In view of the plain terms of 
sub-S, (3) wo are of opinion that the 
consent referred to is necessary before 
the respondent can proceed against the 
property of the appellant. 

This appeal must therefore be allowed 
and the orders of the Courts below dis- 
missing the appellant’s objection must 
be set aside. The appellant must be al- 
lowed to file an objection on the ground 
of limitation, and the matters will be 
determined upon such evidence as the 
parties may adduce. The Munsif is also 
directed to give the lespondent requisite 
time to apply for the consent referred to 
in S. 86 of tho Code. We make no order 
as to costs. 

R.C.Mitter, J . — I agree with the order 
passed by my brother. The decree for 
costs was passed on 12th December 1928. 
The present application for execution of 
the decree was filed on 23rd February 
1933, wliich is said to luivo been put in 
within time by reason of the provisions 
of Cl. 5 of Art. 182, Limitation Act. To 
follow the argument of tho decree-holder 
a few dates are necessary. On 2nd Janu- 
ary 1932, that is to say, beyond three 
years of the date of the decree, the first 
application for execution by the decree- 
holder was filed. In that application 
the decree-holder stated that the judg- 
ment-debtor had paid him out of Court 
a sum of Es. 3 which he wanted to 
certify under the provisions of 0. 21, 


E. 2; tho application for execution was 
not registered on that date, inas- 
much as on the face of it, it was 
barred by limitation having been pre- 
sented more than three years from the 
date of the decree. The Court issued 
a notice upon the judgment-debtor to 
file objections, if any with regard to the 
question of limitation by 28th January 
1932. The notice was served on the 
judgment-debtor but he did not appear 
with the result that the Court registered 
the application for execution, on 2nd 
February 1932. Another notice under' 

0. 21, E. 22 was issued upon the judg- 
ment-debtor fixing 28th March as the 
date for putting in his objections, if any, 
to the execution of the decree. The 28th 
March was a holiday and tho matter wae 
taken up on 29th T^Iarch. On that date 
the Court recorded an order in this form: 

The 28tli Tklarch heirg a holiday Ihe case is 
taken np to-day. Kotice served. Ko further 
steps taken. The case is dismissed for default 
without cost.s. 

The judgment-debtor says that CL 5 
of the Art. 182 does not apply, because 
the application for execution which was 
filed on 2nd January 1932 was not an 
application made in accordance with law 
within the meaning of that clause, it 
being an application which was barred 
by limitation. The question is whether 
the judgment-debter is entitled to raise 
the point as to whether the application 
for execution which was made on 2Dd 
January 1932 was an application for 
execution made be>ond time. On this 
point both the Courts below have held 
that tho judgment-debtor was not enti- 
tled to raise that question by reason of 
tho principle enunciated in the well 
known case: 8 Cal 51 (l). I agree with 
my brother that the lower Courts have 
taken an incorrect view of the matter. 
The principle is that if there is an ad- 
judication on tho question of limitation 
either expressly or by necessary implica 
tion that the earlier application was in 
time, the judgment-debtor cannot raise 
that self same question again. In this 
particular case there was no adjudica- 
tion that the application put in on 2nd 
January 3 932 was in time. The only 
question is whether such an adjudication 
was made by necessary implication. 

1, Mungal Porshad Dithit v. Girja Kant, flS82 

8 Cal 61 =11 0 L R llc = 6 1 A 123=4 Sar 241 

(PC). 
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The notice which was issued on the 
judgment debtor to file objection, if any, 
with regard to the question of limitation, 
by 28th January 1932, is a notice not 
provided by law at all. When execution 
of a decree is applied for beyond a year 
of its date, the only notice provided for 
under the Code, is notice under 0. 21, 
R. 22 and the judgment-debtor is entitled 
to come in and object to the execution 
of the decree on any valid ground after 
getting the notice under that rule. In 
this case after the application for execu- 
tion has been registered such a notice 
was issued, but on the date on which 
the judgment. debtor was asked to show 
•cause, the Court dismissed the applica- 
tion for execution stating that the 
decree-holder had not taken any further 
steps. If after service of notice on the 
judgment-debtor under 0. 21, R. 22 the 
executing Court had issued any further 
process in aid of execution, or had asked 
the decree. holder to take further steps 
in that respect, it could have been said 
that there was an adjudication that the 
application for execution was in time by 
necessary implication. But the fact that 
the application for execution was dis- 
missed for default of the decree-holder 
of the same date when the judgment- 
debtor was asked to show causa, militates 
against the view that there was an 
adjudication that the application for 
execution had been made in time, by 
necessary implication. In this connexion 
I may quote here the following observa- 
tion of Mookerjee, J. and Vincent, J, in 
14 C W N 114 (2), at p. 117 : 

These cases affirm the doctrine that where 
the question, whether the execution of the 
decree is barred by limitation, is not decided 
because the parties do not appear, there is 
obviously no bar to the adjudication of the 
objection when actually raised at a later stage 
of the proceedings. It is manifest that here the 
question of limitation cannot be said to have 
been decided even by implication when the 
third application for execution was dismissed 
. for default on 28th March 1905. The mere issue 
of a notice under S. 248, Civil P. G., not followed 
by any order for execution or by any act of the 
■Court such as attachment of property in fur- 
therance of execution, cannot bo construed as an 
adjudication by the Court that the application 
is not birred by limitation, and is maintainable 
under the law. 

I should add that the later cases have 
modified this statement of the law to a 
littl e extent, it being held that even if 

2. Khosal Chandra v. Ukiladdi, (1910) 14 0 W N 

114=3 1 0 47. 
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there be no attachment, the question 
that the application is in time will be 
deemed to have been decided in favour 
of the decree- holder by necessary im- 
plication if the Court after service of 
notice under 0. 21, R. 22 simply asks 
the decree-holder to take further steps 
in aid of execution. For these reasons^ 
I agree with my brother, that the ques- 
tion which was raised in the lower 
Courts, have been wrongly decided. All 
that is now necessary is that it must be 
further considered whether the applica- 
tion of 2nd January 1932 was barred or 
not; and for the purpose of consideration 
of this question, the fact whether Rs. 3 
had been paid by the judgmont-debtor 
out of Court on 2nd October 1931 must 
be ascertained and if paid, whether 
under circumstances which will bring 
the case within the provisions of S. 20, 
Lim. Act. With regard to the interpre- 
tations put upon the different clauses of 
S. 86 of the Code, I entirely agree with 
my brother. I am definitely of opinion 
that Sub-S. ( 5 ) is really a proviso to 
Sub S. ( 1 ). Sub-S. ( 3 ) deals with the 
question of execution and is independent 
of Sub-S. (1). 

K.s. Appeal alloiccd. 
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D. N. Mitter and Patterson, JJ. 

Bengal Coal Co, Ltd, — Defendant — 
Appellant. 

V. 

Sita Bam Chatterjee — Plaintiff and 
others Defendants— Respondents. 

Appeal No, 158 of 1930, Decided on 
6th March 1935, from original decree of 
Sub- Judge, Burdwan, D/- 31st March 
1930. 

(a) Mortgage — Mortgagor or person com- 
ing into possession under him is estopped 
from denying title of mortgagee. 

As a rule any person who comes into posses- 
sion of the mortgaged property under the mort- 
gagor is treated as being in privity with him 
and is estopped from denying the title of the 
mortgagee. [P C69 G 1] 

(b) Benami— Deed in name of wife — Onus 
of proving that she is not real owner lies on 
person asserting it. 

Whore a deed stands in the name of a wife, 
the burden lies on those who assert that she is 
the ostensible owner and not the real owner to 
prove that she is in fact only an ostensible 
owner. [P 669 0 2J 

(c) Transfer of Properly Act (1882 before 
amendment of 1929), S. 56 — More than two 
properties subject to common charge-— S. 56 
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does not apply^-In such cases, for claiming 
benefit of doctrine of marshalling, purchaser 
of one of several properties must be bona 
fide purchaser for value without notice. 

Whore more than two properties are subject 
to a common charge, S. 5G (as before amendment 
of 1929) docs not apply. But in such cases in 
order to claim the benefit of the doctrine of 
marshalling, it must be shown that the pur- 
chaser of one of several properties comprised in 
the mortgage must be bona fide purchasers for 
value without notice; 7 All 711, Eel on. 

TP 670 C 1] 

(d) Mortgage— Mortgagee having notice 
of sale of portion of equity of redemption but 
not impleading purchaser in suit on mort- 
gage — There should be proportionate abate- 
ment of mortgage money. 

Where a mortgagee who has notice of a sale of 
a portion of the equity of redemption does not 
make the purchaser a party to the suit on the 
mortgage, there should be a proportionate abate- 
ment of the mortgage money as such purchaser 
is a necessary party. [P 670 C 2] 

^ (e) Mortgage — Redemption — Mortgagee 
relinquishing in Court claim against pur- 
chaser of portion of equity of redemption — 
Purchaser of other portion is not entitled to 
redeem piece-meal. 

IMerely because the mortgagee relinquishes in 
Court in course of suit on mortgage, his claim 
against a purchaser of a portion of the equity of 
redemption, the purchaser of the other portion 
is not entitled to redeem piece meal, i. e., by pay- 
ing proportionate share of the mortgage money: 
1934 Cal 775, LIH. [P 671 C 1] 

Dr. Muherjee and Panna Lai Chat- 
terjee — for Appellant. 

Aynarendra Nath Basu, Gopendra 
Krishna Banerjee, Bayikim Chandra 
Mukherjeo, Mukti Pada Chatter jee, Bon 
Behary M ulcer jee and Sxirja Kumar Aich 
[Deputy Eecjistrar ) — for Eespondents. 

D. N. Mitter, J . — This is an appeal 
by defendant 11, Bengal Coal Co. Ltd. 
from a preliminary decree in a suit to 
enforce a mortgage security. The suit 
was commenced by the plaintiff to re- 
cover a sum of Rs. 16,900 alleged to be 
due on mortgage bond executed on 24th 
January 1915, by one Ram Saday Nayek, 
who is the father of defendant 1, and 
father-in-law of defendant 2. He execu- 
ted the mortgage in favour of Pran 
Krishna Chatterjee who was defen- 
dant 14 to the suit. The principal 
amount secured by the mortgage was 
Es. 6,700 and the interest was to run at 
the rate of 12 per cent per annum. The 
properties which were hypothecated by 
the deed of mortgage consisted of 19 
items which are mentioned in the sche- 
dules to the plaint. At the time of the 
execution of the bond Pran Krishna hap- 
pened to be a member of a joint Hindu 


family, governed by Dayabhaga School 
of Hindu law, consisting of himself, his 
brothers and his nephews. He had 
accordingly one sixth share, according 
to the defence case, in the mortgage 
money. On 1st September 1919 there 
was an agreement between him and his 
five cosharers in wliich it was recited that 
the patties had separated in June 1919. 
It was also recited in the said agree- 
ment that all the properties acquired 
and the monies lent were ejmali proper- 
ties and whatever would be acquired in 
future would be separate properties of 
each individual party who would acquire 
thorn. It is said that Pran Krishna had 
no more than one sixth of the mortgage 
money after this agreement. lie was no 
longer the karta and it is said that he 
had nothing more than his individual 
share. On 1st October 1925, Pran 
Krishna assigned his rights as mortgagee 
to the plaintiff Sita Ram Chatterjee, who 
is a cousin of Pran Krishna Chatterjee. 
The total sum due on that date was 
Rs. 15,075 and in that document it was 
recited that Rs. 8,375 of that amount 
were kept in deposit to carry on litiga- 
tion, and the balance of Rs. 6,700 was 
fixed as consideration of the mortgage 
bond. 

It is said that the plaintiff took the 
conveyance in the benami of his brother 
defendant 13. It is now necessary to 
indicate the position of different defen- 
dants with reference to this mortgage. 
Defendants Nos. 1 and 2 are heirs of the 
original mortgagor. Defendants 3 to 11 
are purchasers of the equity of redemp- 
tion in the several mortgaged properties. 
It may be noted here that defendant 10, 
one of the purchasers of the equity of 
redemption, is t’no wife of the plaintiff. 
Defendant 12 is a lessee under defen- 
dant 1, of some portion of the equity of 
redemption. Defendant 13 is the brother 
of the plaintiff. Defendant 14 is Pran 
Krishna Chatterjee, the original mort- 
gagee. Lastly defendants 15 to 19 are 
the cosharevs of Pran Krishna Chatterjee. 
The plaintiff alleges that no portion of 
the mortgage money was paid and prays 
for an ordinary mortgage decree for sale. 
The defences of defendant 11 who is the 
appellant are first that if the assignment 
were legal and valid it could not give 
the plaintiff more than one-sixth share 
of his rights as mortgagee in the mort- 
gage security as this was the share which 
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Bran Krishna had in the mortgage bond 
when the assignment took place of the 
mortgage money. It is said that at the 
time of the assignment ho lost his repre- 
sentative character as karta. With re- 
gard to this defence the Subordinate 
Judge has found that Pran Krishna had 
only one sixth share in the mortgage 
money and the finding on this point is 
in favour of the defendants. lie has 
however held that the defendants are 
precluded from saying that Pran Krishna 
had no larger interest or interest in the 
whole of the mortgage money hut that 
he was only entitled to the one-sixth 
share of the mortgage money. The Sub- 
ordinate Judge has also found that the 
other brothers of Pran Krishna who are 
parties to the present proceeding do not 
say that they have got any interest in 
the mortgage money. 

The Subordinate Judge also finds that 
the cosharers of Pran Krishna are estop- 
ped from contending that Pran Krishna 
alone was not entitled to the mortgage 
money or that the assignment was not 
in respect of the wdiole of the mort- 
gagee’s right by reason of S. 41, T. P. 
Act. The second defence raised is that 
the assignment was not valid as there 
was no consideration for it and that it 
was really a collusive document executed 
with the sole intention of cheating the 
creditors or defeating the rights of the 
creditois. The third defence is that 
defendant 10, wlio is a purchaser of a 
portion of tho equity of redemption is 
the wife of the plaintiff and is really his 
benamidar in the matter of the purchase 
and it is contended that the mortgagee 
himself being a purchaser of a portion 
of the equity of redemption, the integ- 
rity of the mortgage has been broken 
and that the purchasers of this portion 
arc entitled to redeem on payment 
of a proportionate share of the mort- 
gage money. The finding of the Sub- 
ordinate Judge is that benami character 
of the transaction has not been estab- 
lished. The fourth defence taken by 
defendant 11 is that the company is en- 
titled to rely on the doctrine of marshall- 
ing having regard to the provisions of 
S. 56, T. P. Act as it stood before its 
amendment by the Act of 1929. The 
Subordinate Judge has come to the con- 
clusion that right of marshalling is not 
available to defendant 11 as it is not 
shown that he has purchased the equity 
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of redemption without notice. The fifth 
defence is that one Dukharam Banerjee 
was a necessary party to the suit, that 
he was a purchaser of a portion of the 
equity of redemption of property No. 12 
of the Schedule to the plaint, that the 
plaintiff had full knowledge of his pur- 
chase, and that as the plaintiff had not 
impleaded him in the suit, there should 
be a proportionate abatement and ap- 
portionment of the mortgage money. 
The Subordinate Judge has not acceded 
to this contention but has granted decree 
to the effect that the mortgaged proper- 
ties other than the eight annas share oE 
property No. 12 wdiich belongs to Dukha- 
ram will bo applied towards the satis- 
faction of the decree. As has already 
been stated, the Subordinate Judge has 
granted a preliminary decree on the lines 
indicated in the judgment of the Sub- 
ordinate Judge. See p. 112, of 1st part 
of the paper book. 

It is against this decision that the pre- 
sent appeal has been taken by defen- 
dant 11 and all the doionces to which 
reference has already been made have 
been repeated by Dr. INIukerji, who ap- 
pears for the appellant (defendant 11). 
He rests his grounds of appeal on the 
five defences which have already been 
set forth above. It is necessary to con- 
sider therefore the soundness of the con- 
tentions raised by way of defence and 
raised in the grounds taken before us. 
With regard to the first ground taken 
that if the assignment were legal and 
valid, the plaintiff could not got more 
than l/6th share of the mortgage money, 
as this w^as the share which Pran 
Krishna had when the mortgage tran- 
saction and assignment took place. It is 
not necessary to deal with questions on 
which the Subordinate Judge has founded 
his decision with regard to this part of 
the defence as to whether it is open to 
the purchasers of the equity of redemp- 
tion to contend that the assignment is 
not in respect of the entire rights of the 
mortgagee but it is only in respect of 
the portion of the rights of the mort- 
gagee as it existed on the date of tha 
assignment, for it is clear that in the 
present proceedings the other cosharers 
of Pran Krishna wore parties. They 
would be estopped by reason of the 
principles embodied in S. 41, T. P. Act, 
from contending that Pran Krishna has 
only one-sixth share in the mortgage 
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money seeing that they have by their 
conduct represented to the outside world 
that Pran Krishna was entitled to deal 
with the entire rights of the mortgagee 
and they were fully bound by this re- 
presentation to the outside world. 

The Subordinate Judge has rightly ap- 
plied the principle tliat estoppel would 
surely bo available against the other co- 
sharers of Pran Krishna. They were 
all parties to the present suit and defen- 
dant 11 is not at all prejudiced if a 
decree is passed on the footing that 
Pran Krishna was entitled to deal with 
16 annas of the rights in the mortgage 
money for the decree as against defen- 
dant 11 is being passed in the presence 
of the cosharers of Pran Krishna, that 
is, defendants 15 to 19, who would bo 
bound by this decree. There can he no 
question that in so far as the original 
mortgage transaction is concerned, as 
between the mortgagor and the mort- 
gagee the principle of estoppel comes 
into play and it has been conceded by 
Dr. Mukherjee that it is not open to the 
mortgagor to dispute the title of tho 
mortgagee and to say that although 
Pran Krishna at tho inception purported 
to deal with 16 annas of the mortgage 
money as his own, he was in reality not 
the owner or possessor of the entire 
mortgage money. That is tho position 
which is established on the authorities, 
lleference might be made in this con- 
nexion to Dr. Bigelow’s well-known 
treatise on Estoppel (6th Edn.) at p. 688. 
The same rule applies also to the mort- 
gage transaction in this case and the 
whole law has been summarised in Sir 
Bash Behari Ghose’s Treatise on the Law 
of Mortgage (5fch Edn.) at p. 322: “As a 
rule”, says the learned author, 

any person who comes into possession of tho 
mortgaged property under the mortgagor is 
treated as being in privity with him and is 
estopped from denying tho title of tho mortgagee. 

It has therefore been rightly conceded 
that as between the mortgagor and the 
mortgagee the principle of estoppel ap- 
plies. But as we have said we are 
relieved from deciding the other question, 
namely, as to whether tho purchasers of 
the equity of redemption or the mort- 
gagors for the matter of that, can ques- 
tion the rights of the assignee of the mort- 
gagee’s right, and contend that the mort- 
gagee is not entitled to the entire mort- 
gage money, seeing that the cosharers of 


Pran Krishna were all parties to the 
present proceeding and they did not 
question the rights of Pran Krishna, de- 
fendant 14, to the entire mortgage 
money. 

We are therefore of opinion, al- 
though for a somewhat different reason 
that the learned Subordinate Judge has 
arrived at the right conclusion in nega- 
tiving the first defence. Tho next ground 
which was indicated by the second 
defence is that there is no consideration 
for the assignment. (After examining 
tho evidence, his Lordship held that the 
assignment was a valid one and was for 
consideration. The judgment then pro- 
ceeded.) The third ground taken is that 
defendant 10 who is the wife of the plain- 
tiff is really a benamidar for him. We 
have been referred to tho evidence which 
establishes that the wife purchased this 
property out of funds which belonged to 
her. It is said that she collected all 
this sum of Rs. 1,000 which was the con- 
sideration for the kobala out of tho pre- 
sents which wore given to her grandsons 
at the time of Anna Prashan ceremony. 
Then one of the plaintiff’s sons has also 
deposed to the fact that the considera- 
tion for kobala which w^as executed in 
her favour by defendant 1, proceeded 
from his mother’s funds. The deed 
stands in her name and the burden lay 
on those who assert that she is the 
ostensible owner and not the real owner 
to prove that she is in fact only an 
ostensible owner. Such evidence, it has 
been rightly pointed out, is absolutely 
lacking in this case. The only witness 
who has been examined on the side of 
the defendants in this behalf says at one 
time that the money might have pro- 
ceeded from the funds of her husband 
the plaintiff and at another time that 
the money might have come from the 
presents at the Anna Prashan ceremony. 
In this view we are in agreement with 
the Subordinate Judge that the benami 
character of the transaction has not been 
established. In this view, the other 
question as to whether there was a split- 
ting up of the mortgage does not arise. 
The fourth point which has been raised 
is that the Subordinate Judge has gone 
wrong in disallowing the marshalling 
which has been claimed by defendant 11 
under S. 56, T. P. Act. The enactment 
which will govern the present case is 
the Transfer of Property Act as it stood 
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before the amendment of 1929. S. 56 of 
the Act before amendment of 1929 runs 
as follows: 

Where two properties are subject to a com' 
mon charge, and one of the properties is sold, 
the buyer is, as against the seller, in the abesnee 
of a contract in the contrary, entitled to have 
the charge satisfied out of the other property, 
80 far as each property will extend. 

This section in terms does not apply 
to the facts of the present case seeing 
that more than two properties are sub- 
ject to a common charge in the present 
case. The scope of the section has been 
widened by the amendment of 1929, 
which provides for cases where there 
are more than two properties. This sec- 
tion, therefore, is out of way. But it is 
said that as the statute does not make 
provisions for cases when there are more 
than two properties subject to a common 
charge, they must be governed by the 
principles which regulate cases of this 
kind in the English Courts of Chancery. 
But it has been held in cases which are 
outside S. 5(5 that in order to claim the 
benefit of the doctrine of marshalling, it 
must be shown that the purchaser of 
one of several properties comprised in the 
mortgage must be bona fide purchasers 
of value without notice. We might refer 
to 7 All 711 (1), where Mahomood, J., 
observes that the equities which apply 
to a puisne incumbrancer in the mar- 
shalling of securities apply also to a 
bona fide purchaser for value without 
notice of a portion of property, the 
whole of which was subject to a prior 
incumbrance. It is true that in the 
deed of transfer in favour of defen- 
dant 11 there is a representation that 
there are no other incumbrances of pro- 
perties, but at the same time there is 
the evidence in this case that defen- 
dant 11 made no enquiry whatever as 
to the existence of encumbrance of pro- 
perty. He bad notice within the mean- 
ing of the Transfer of Property Act as it 
existed before the amendment. We are 
not unmindful of the decision of their 
Lordships of the Judicial Committee of 
the Privy Council in 47 I A 239 (2J that 
mere registration is not notice. Here 
there was no enquiry and notice and 
the mortgage can be inferred from the 
evidence which amounts to gross negli- 

1. Rodh Mai v. Ram Harak, (1886) 7 All 711= 
18S6 AWN 198. 

2. Tilakdhari Lai v. Khedan Lai, 1921 PC 112= 
67 I 0 465=17 I A 239=18 Cal 1 (P C). 
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gence in not making any enquiry about 
existence of previous encumbrance. We 
are of opinion that defendant 11 is not 
a bona fide purchaser without notice 
Therefore be is not entitled to take the 
benefit of the doctrine of marshalling 
as understood by the equity Courts. 
This disposes of the fourth ground. 

The fifth ground taken is that Dukha- 
rarn Banerjee is a necessary party and 
there should be proportionate abate- 
ment of the mortgage money and the 
mortgage decree should be reduced by 
a sum of Rs. 299. This is a ground 
which seems to be well founded and 
must prevail. The plaintiff had full 
notice of the fact that Dukharam was a 
purchaser of a portion of the equity of! 
redemption and not withstanding this, 
he did not make Dukharam a party toj 
the suit. On 28th February 1929 it was 
stated in one of the written statements 
that Dukharam should be made a party. 
On the 29th March of the same year 
the plaintiff filed his petition for addi- 
tion of other parties but did not im- 
plead Dukharam. In these circum- 
stances we think that the decree of the 
Subordinate Judge must be varied by re- 
ducing the principal amount by Rs. 299. 
It is next pointed out that the decree 
is bad in this that it allows interest at 
one per cent per month on Rs. 6,700 
and at six per cent per annum on the 
rest, namely Rs. 13,928-10-0 annas. This 
portion of the decree has been taken 
exception to and very rightly by the 
advocate for the appellant. The decre- 
tal portion wliich is printed at p. 114 
of the paper book runs thus : 

It is hereby declared that the amount due to 
the plaintiff on account of principal, interest, 
and costs calculated up to 16th April 1930 is 
Rs. 20,028 10-0, and out of Rs. 20,628- 10-0 tho 
principal sum of Rs. 6,700 shall carry interest 
at one per cent per month and the balance 
Rs. 13,928-10-0 shall carry interest at the rate 
of six per cent per annum until realization. 

This decree is wrong. The proper 
form of a decree should be as follows: 
It is hereby declared that the amount 
due to the plaintiff on account of princi- 
pal is Rs. 6,700 less Rs 299. The plain- 
tiff is entitled to interest on Rs. 640 at 
the rate of one per cent per month up 
to the period of grace which we fix at 
three months from now and after that 
the principal with interest shall carry 
an interest at the rate of six per cent 
per annum until realization. If the 
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sum of Es. 640 plus interest at one per 
cent per month be not paid within three 
months from this date the mortgaged 
properties will be sold. It is a matter 
which has been agreed to between the 
plaintiff and defendant 11 that as it is 
an option with the plaintiff when the 
occasion arises for the sale of mortgaged 
properties to bring the mortgaged pro- 
perties to sale in any order he likes, the 
sale of property No. 13 the equity of 
redemption in which has been purchased 
by defendant 11 be the last, that 
is, after selling the other properties 
covered by the mortgage, this property 
No. 18, will be sold. We simply record 
here our judgment in accordance with 
agreement which has been reached bet- 
ween the plaintiff and defendant 11. 

Mr. Bankim Chandra Mukherjee who 
has appeared for defendants 4, 9 and 10 
has raised some grounds by way of 
cross-objection. A preliminary objec- 
tion has been taken by Mr. Bose that 
he is not entitled to urge the cross-ob- 
jection against co-respondents and reli- 
ance has been placed on the decision in 
59 Cai 6(57 (3). It is not necessary to 
decide on this preliminary objection 
seeing that the cross-objection fails on 
merits. The objection is to the effect 
that as the mortgagee has relinquished 
his claim against Dukharam in Court the 
purchaser of the other portion is entitled 
to redeem piece meal, i. e , by paying pro- 
portionate share of the mortgage money, 
tn support of this contention reference 
has been made to a recent decision of this 
Court in 59 C L J 473 (4j and I was a 
party to that decision. That case, how- 
ever, rested on a very different set of 
facts. The mortgagee had released a 
portion of the mortgaged property with- 
out any notice of right of a third party 
who had purchased a portion of the 
equity of redemption. But that is not 
so in the present case. Therefore we 
think that there is no substance in the 
cross-objection. The cross objection is 
accordingly dismissed. The result is 
that the decree of the Subordinate Judge 
is varied on the lines which we have 
already indicated. Subject to that 
variation the decree of the Subordinate 

8. Co operative Hindusthau Bank Ltd. v. Buren- 
dra Nath De, 1932 Cal 524=188 I C 852=59 
Cal 667. 

4. Pran Ballav Saha v. Bhagaban Chandra, 1984 
Oal 775=162 I C 429=61 Cal 894=69 0 L J 
473. 


Judge will stand affirmed. As the plain- 
tiff-respondent has substantially suc- 
ceeded, the plaintiff* respondent is en- 
titled to costs in this appeal. No order 
is made as to costs in the cross-objec- 
tion. 

Patterson, J.— I agree. 

K.s. Decree varied. 
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Mukerji and M. C. Ghose, JJ. 

Benoy Krishna Sadhukhan and others 
— Plaintiffs — Appellants. 

V. 

Panchanan Sadhukhayt and others — 
Respondents. 

Appeal No. 164 of 1930, Decided on 
3rd May 1935, from original decree of 
2nd Addl. Sub-Judge, 24.Pargana8, D/- 
3l8t January 1930. 

(a) Benami — Transaction very old — No 
direct evidence available — Application of 
principles of onus is safest course. 

Where a transaction is a very old one and no 
direct evidence is available, in determining the 
question as to whether the transaction is benami 
one, the safest course is to keep in view the 
principles of onus. [P 672 C 2] 

(b) Pardanathin Lady — Disposition must 
be substantially understood — Parties relying 
on it must satisfy Court that deed has been 
explained to and understood by party under 
disability — Mere execution without duress 
or protest is not sufficient. 

In cases of transaction by pardanashin lady, 
the disposition made must be substantially 
understood and must really ba the mental act, 
as its execution is the physical act, of the per- 
son who makes it. The parties relying on it 
must satisfy the Court that the deed has been 
explained to and understood by the party thus 
under disability, either before execution, or 
after it, under circumstances which establish 
adoption of it with full knowledge and compre- 
hension. iSIoro execution by such a person, al- 
though unaccompanied by duress, protest or 
obvious signs of misunderstanding or want of 
comprehension is in itself no real proof of a 
true understanding mind in the executant: 
Case law discussed. [P 673 G 2] 

(c) Evidence Act (1872), S. Ill — “Active 
confidence' ’—interpretation. 

The words ‘ active confidence” in S. Ill indi- 
cate that the relationship between the parties 
must be such that the one is bound to protect 
the interest of other; in order that the law may 
be really protective the words should receive a 
wider interpretation. [P 674 C 2] 

(d) Evidence Act (1872), S. Ill— Gift to 
person standing in fiduciary relationship 
to donor — Donee is bound to prove good 
faith of transaction — This can be proved by 
showing that donor had independent advice 
or other circumstances sufficient to estab- 
lish good faith. 
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Where a gift is executed to a person standing 
in a fiduciary relationship to the donor, the 
donee is bound to establish the good faith of the 
transaction. For this, the donee may prove 
4jhat the donor had independent advice or that 
the fiduciary relation had ceased for so long 
that the donor was under no control or in- 
fluence whatever by showing existence of other 
circumstances sufficient to prove good faith: 
1925 P C 204, Foil, [P 674 G 2] 

Jatindra Mohan Choudhnry, Premran^ 
jan Roy Choudliury and Susil Kumar 
Lahiri — for Appellants. 

S. G. Basalc and Paresh Nath Muk^rji 
— for Kespondents. 

Judgment. — The plaintiffs who were 
unsuccessful in a suit for declaration 
of title and recovery of possession with 
mesne profits and for accounts in respect 
of a karbar which was a business in oil 
have preferred this appeal. In the 
sixties of the last century wo first hoar 
of a family consisting of a man named 
Mohesh Chandra Sadhukhan, his mother 
Parbati and his wife Muktamani. The 
family wore oilmen by caste and they 
earned their living by a caste-business, 
namely a business in oil. In 1864 a 
plot of land, 1 bigha 12 cottahs in area 
which then boro Holding No. 67 in a 
subdivision of Panohannagram in the 
District of 24-Parganag was acquired by 
Parbati by purchase and in 1867 she 
transferred it by way of gift to Mukta- 
maoi. In 1873 Mohesh took mourashi 
mokarari settlement of a liolding bear- 
ing No. 68 and lying adjacent to the west 
of Holding No. 67 and ho transferred this 
holding along with some other lands 
which he appears to have also acquired 
by then to Muktamani by a kobala in 
1878. Mohesh died in 1892. In 1920 
Muktamani made a gift of the lands of 
Holdings Nos. 67 and 68 and the struc- 
tures which she in the meantime had 
erected on them to one Ilari Oharan 
Sadhukhan and his two sons. Ilari 
Charan was a cousin of Mukta. 

mani, and had been for a long series of 
years putting up with Mohesh and, as 
stated in the plaint had been appointed 
by Mohesh to supervise the business and 
conduct the shop in which it was car- 
ried on. And in 1839 Mohesh who had 
then apparently fallen into debts, had 
sold to Hari Oharan the ghurs which 
then stood on Holding No. 67 as also 
the business itself together with all fit- 
tings, appliances etc. Muktamani died 
in 1927. Hari Gbaran also is dead and 
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his two sons are the defendants in this 
suit. 

The plaintiffs claim and have been 
found to be the heirs of Mohesh and also 
of Muktamani in respoot of her stridhan 
properties. As heirs of Mohesh they 
alleged that Holding No. 67 belonged to 
Mohesh, the purchase in the name of 
Parbati and the gift in favour of Mukta- 
mani by her being both benami; and 
that the sale by Mohesh to Muktamani 
of Holding No. 68 was also an unreal 
transaction. On that footing they 
claimed title as reversionary heirs of 
Mohesh on Muktamani’s death to the 
two holdings, which are now numbered 
40 and 44 and comprise an area of 3 
bighas 5 cofcfcahs, together with the 
pucca structure thereon. The entire 
property goes by the description of pro- 
mises Nos. 6-7 Gariahab Hoad, lial- 
lygunge. In the alternative and as heirs 
of Muktamani, they impugn the vali- 
dity of the gift made by her in favour 
of the defendant and their father Hari- 
charan and claim title to the property 
as such heirs. The karbar ceased to 
exist some long time ago, and the claim 
to it has boon given up by the plaintiffs, 
as appellants in this appeal, and so need 
not be considered. The defence was 
that all the transactions referred to 
above were real and that the defen- 
dants have acquired a title which 
is indefeasible. The usual difficulties 
which a Court feels in dealing with 
the question of benami are present 
in the case. Added to those difficulties 
the danger of an unconscious leaning 
on the part of the Court to regard as 
benami a transaction in the name of a 
woman when her resources are nob ap- 
parent, though as a matter of law there 
is no such presumption. On the top of 
all this is the fact that the transactions 
that have to be judged are sucli in res- 
pect of which by reason of the time that 
has elapsed since then, no direct evi 
dence is available and such little of it 
as has been produced is obviously un- 
trustworthy. 

The safest course in cases of this kindj 
is to keep in view the principles of onus, 
such as have to be applied from point to 
point. (After referring to the several docu- 
ments executed before the gift in ques- 
tion, the judgment proceeded.) We now 
come to the deed of gift Ex. 6 which 
Muktamani executed in favour of Hari- 
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charan and hia two sons, the two defen- 
•dants. The dooument sets out the rela- 
tions between the parties, such as they 
had been ever since, since the death of 
Mohesh. Its recitals make it perfectly 
clear, and there is not a particle of evi- 
dence to the contrary that she had 
become a part of Hari Charan’s family. 
It was Hari Charan and her sons who 
-were looking after her, catering to her 
needs and ministering to her comforts. 
Prompted by affection and in recognition 
of and as a reward for their services, she 
gave them by this document this pro- 
perty which was only one item out of 
several properties that she had. (Com- 
pare the properties described in Ex. 6). 
The donees were the only people who 
had ever cared for her since she had 
become a helpless widow, though she 
had properties of her own, and it was 
only natural that having grown old she 
should be anxious to do them a good 
turn. The validity of this transaction 
has been severely challenged on behalf 
of the appellants, and a large number of 
judicial decisions have been cited in 
which the legal position as regards 
transactions of this nature has been 
discussed. The principles bearing on 
the question are firmly established. 

In a transaction such as the present, 
two points generally emerge and they 
have to be kept distinctly in view; first 
that the transaction is by a person who 
by reason of his or her illiteracy or of 
some such cause has not the usual means 
of fully understanding the nature and 
effect of what he or she is doing; and 
in this category is included transactions 
by persons, such as pardanashins, whose 
'disabilities under Indian Social usages 
make them dependent upon or subject 
to influences of others even though no- 
thing in the nature of deception or 
coercion may have occurred; and second, 
that the transaction is in favour of a 
person who by reason of some fiduciary 
position that he holds in relation to the 
• one who makes the transfer to his own 
disadvantage, is under a special liability 
to establish the good faith of the bargain. 
The law as regards transactions of the 
first class has been very fully explained 
by Lord Sumner in 52 I A 342 (1), at 
»pp. 360-352. The relevant passages from 

JL. Faridunnisa v. Mukhtar Ahmed, 1925 P 0 
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his Lordship’s judgment runs in these 
words : 

The law of India contains well known prin- 
ciples for the protection of persons, who transfer 
their property to their own disadvantage when 
they have nob the usual means of fully under- 
standing the nature and effect of what they are 
doing. In this it has only given the special 
development, which Indian social usages make 
necessary to the general rules of English law, 
which protect persons, whose disabilities make 
them dependent upon or subject them to the 
influence of others, even though nothing in the 
nature of deception or coercion may have occur- 
red. This is part of the law relating to personal 
capacity to make binding transfers or settle- 
ments of property of any kind. That the instru- 
ment here is a wakfnama is a mere accident, and 
the general and well settled law of wakf is not 
in question. The case of an illiterate pardanishin 
lady, denuding herself of a large proportion of 
her property without professional or indepen- 
dent advice, is one on which there is much 
authority. 

Independent legal advice is not in itself 
essential : 41 I A 23 (2). After all, advice if 
given, might have been bad advice, or the 
settlor might have insisted on disregarding it. 
The real point is, that the disposition made 
must be substantially understood and must 
really be the mental act, as its execution is the 
physical act, of the person who makes it: 18 I A 
144 (3) at p. 148 and 46 I A 272 (4) at p. 278. The 
appellant clearly had no such advice, nor ia it 
contended that she had. If however the settlor’s 
freedom and comprehension can be otherwise 
established, or if, as is the respondent’s case here, 
the scheme and substance of the deed were 
themselves originally and clearly conceived and 
desired by the settlor, and were then substan- 
tially embodied in the deed, there would be 
nothing further to be gained by independent 
advice. If the settlor really understands and 
means to make the transfer, it is not required 
that some one should have tried to persuade her 
to the contrary. Again the question arises how 
the state of the settlor’s mind is to be proved. 
That the parties to prove it are the parties who 
set up and rely on the deed is clear. They must 
satisfy the Court that the deed has been ex- 
plained to and understood by the party thus 
under disability, either before execution, or 
after it under circumstances which establish 
adoption of it with full knowledge and com- 
prehension : 8 I A 39 (5) at p. 43 ; 29 I A 127 (6) 
at p. 131 and 39 I A 166 (7). Further, the whole 
doctrine involves the view that mere execution 
by such a person, although unaccompanied by 
duress, protest or obvious signs of misunder- 

2. Kali Buksh Singh v. Ram Gopal Singh, (1913) 
36 All 81=21 I 0 986=41 I A 23 (PC). 

3. Wajid Khan v. Ewaz Ali Khan, (1891) 18 Cal 
645=18 I A 144 (PC). 

4. Sunitabala Debi v. Dhar^. Sundari Debi, 1919 

P G 24=53 I 0 131=46 I A 272=47 Cal 175 
(PC). ^ ^ 

5. Sudisht Lai v. Mt. Sheo Bharat, (1882) 7 Oal 
245=8 I A 89 (PC). 

6. Sbambati Koeri v. Jago Bibi, (1902) 29 Cal 
749=29 I A 127 (PC). 

7.Sajjad Husain v. Abid Husain, (1912) 34 All 
466=39 I A 156=16 I 0 197. 
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standing or want oi comprehension, is in itself 
no re>il proof of a true understanding mind 
in the executant. Evidence to establish such 
comprehension is most obviously found in 
proof that the deed was read over to the 
settlor and, where necessary, explained. If it 
is in a language which she does not under- 
stand, it must, of course be translated, and 
it is to be remembered that the clearness of 
the meaning of the deed will suffer in the pro- 
cess The extent and character of the explana- 
tion required must depend on the circumstances. 
Length, intricacy, the number and complexity 
of the disposition, or the unfamiliarity of the 
subject matter, are all reasons for requiring an 
increased amount and efficiency of explanation. 
Thus a matter not likely to attract the attention 
of the executant in itself ought not to be relied 
on as binding, unless her attention has been 
directly drawn to it: 29 I. A. 127 (6) at pp. 132 
and 137. 

So if the deed, as presented for execution, 
differs substantially, either by way of addi- 
tion or of omission, from the scheme and details 
which the intending settlor has previously laid 
down, the discrepancy ought to be clearly poin- 
ted out and its nature and effect should be fully 
described, unless, which must be rare, the differ- 
ence is so obvious that even a person in the 
settlor’s position must perceive and appreciate it 
for herself If the description and explanation 
have been partial or erroneous, or have not been 
given at all, the question will then arise, as it 
arises where there has been no independent legal 
advice, whether, if proper information had been 
given, it would have affected the mind of the 
executant in completing the deed. On the other 
hand, the doctrine cannot be pushed so far as 
to demand the impossible The mere declara- 
tion by the settlor, subsequently made, that 
she had not understood what she was doing, 
obviously is not in itself conclusive. It must be 
a question whether, having regard to the proved 
personality of the settlor, the nature of the 
settlement, the circumstances under which it 
was executed, and the whole history of the par- 
ties, it is reasonably established that the deed 
executed was the free and intelligent act of the 
settlor or not. If the answer is in the affirma- 
tive, those relying on the deed have discharged 
the onus which rests upon them. Of course 
fraud, duress and actual undue influence are 
separate matters. 

It should be observed here that if 
fraud, duress or undue influence is alleged 
as a ground for invalidating the tran- 
sactions the law to be applied is that 
contained in Ss, 15 to 19, respectively of 
the Contract Act. And in a case of undue 
influence which is generally what is 
either expressly alleged or impliedly sug- 
gested, the onus that has to be dischar- 
ged by one party or the other is clearly 
enunciated in the section dealing with 
it. As regards the second class of cases 
so far as statute law is concerned it is 
contained in S. Ill, Evidence Act. It 
says: 

Where there is a question as to the good faith 
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of a transaction between parties, one of whom 
stands to the other in a position of active confi- 
dence the burden of proving the good faith of 
the transaction is on the party who is in a posi- 
tion of active confidence. 

The words “active confidence’* it is 
true indicate that the relationship bet- 
ween the parties must be such that the 
one is bound to protect the interests of 
the other. But as Sir Frederic Pollock 
in his book on Fraud, Misrepresentation 
and Mistake has observed, the words 
should, in order that the law may be 
really protective, receive a wider inter- 
pretation. Upon the relations between 
the parties, such as they appear to have 
been according to the recitals contained 
in the document, and in view of the 
other evidence that there is on the recordj 
on this point, it may be conceded that 
the donees are, on the principle enun-f 
dated in S. Ill, Evidence Act bound to 
establish the good faith of the transac- 
tion. In the Court of Chancery a class 
of cases was very familiar in which a 
donor would come up and impeach a gift 
which he had previously made. In such 
cases the rule in the words of Farwell, J.^ 
in (1900) 1 Ch 243 (8) was this: 

It has been for many years well settled that no- 
one standing in a fiduciary relation to another 
can retain a gift made to him by that other if 
the latter impeaches the gift within a reasonable 
time, unless the donee can prove that the donor 
had independent advice, or that the fiduciary 
relation had ceased for so long that the donor 
was under no control or influence whatever. 

In 36 Ch D 145 (9), which was a case- 
of this class. Cotton, L. J. explained the 
principles in these words: 

The question is; Does the case fall within the 
principles laid down by the decisions of the Court 
of Chancery in setting aside voluntary gifts 
executed by parties who at the time were under 
such influence as, in the opinion of the Court, 
enable the donor afterwards to set the gif t aside?' 
These decisions may be divided into two classes: 
first, where the Court has been satisfied that 
the gift was the result of influence expressly 
used by the donee for the purpose; secondly, 
where the relations between the donor and 
donee have at or shortly before the execution of, 
the gift been such as to raise a presumption that 
the donee had influence over the donor. In such 
a case the Court, sets aside the voluntary gift, 
unless it is proved that in fact the gift was the 
spontaneous act of the donor acting under cir- 
cumstances which enabled him to exercise an. 
independent will and which justify the Court in. 
holding that the gift was the result of a free 
exercise of the donor’s will. The first class of 
cases may be considered as depending on the 

8. Powell V. Powell, (1900) 1 Ch 243—69 L J Oh 
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principle that no one shall be allowed to retain 
any benefit arising from his own fraud or wrong- 
ful act. In the second class of cases the Court 
interferes, not on the ground that any wrong- 
ful act has in fact been committed by the 
donee, but on the ground of public policy, and 
to prevent the relations which existed between 
the parties and the influence arising therefrom 
being abused. 

Another case of this class is (1929) 

A C 127 (lO) On behalf of the appeU 
lant a good deal of reliance was placed 
on the last mentioned decision because 
there the donee had independent advice 
from a lawyer and yet the gift was set 
aside because the lawyer did not fully 
comprehend the situation that the donee 
was making a gift of practically the 
whole of his property and did not bring 
home to the mind of the donor that she 
could more prudently and equally effec- 
tively benefit the donee by bestowing 
the property upon him by will. Now 
there is no reason why the principle 
governing this class of cases should not 
be equally applicable to cases in which 
the transaction is challenged nob by 
the donee himself but by somebody 
claiming through the donee after the 
donee's death. The only difference be- 
ing that in such a case there is the fact, 
which has to be thrown into the scale 
by which the facts are to be weighed, 
that the donee during the period that he 
was alive did not challenge the transac- 
tion. Mr. Choudhury has therefore on 
the strength of (1929) A C 127 (lO) 
argued that in the case before us it was 
the duty of the pleader who is said to 
have helped Muktamani in putting the 
transaction through to have dissuaded 
her from making the gift and to have 
advised her that she could equally effec- 
tively make a will bequeathing the pro- 
perty to the intended donee. We are 
not prepared to regard this argument as 
well founded. In the first place it should 
be noticed that it is perfectly plain that 
in the first of the two classes of cases 
mumerated above, as Lord Sumner has 
3learly observed in this judgment in 
32 I A 342 (1) independent advice is not 
aecessary but that the burden is capable 
3f being discharged in other ways. And 
it is also clear from what Lord Hailsham 
L. C,, has said in (1929) A C 127 (lO) 
that that also is the position as regards 
the second class of cases. He has said: 

LO. Incho Noriah v. Shaikh Allie Bin Omar, 

(1929) A 0 127 =98 L J P 0 1=45 T L R 1= 

140 L T 121. 


V. Emperor Calcutta 676 

But their Lordships are not prepared to ac- 
cept the view that independent legal advice is 
the only way in which the presumption can be 
rebutted; nor are they prepared to affirm that 
independent legal advice, when given, does not 
rebut the presumption, unless it be shown that 
the advice was taken. It is necessary for the 
donee to prove that the gift was the result of 
the free exercise of independent will. The most 
obvious way to prove this is by establishing 
that the gift was made after the nature and 
effect of the transaction had been fully explained 
to the donor by independent and qualified per- 
son so completely as to satisfy the Court that 
the donor was acting indepei^ontly of any in- 
fluence from the donee and wit^ the full appre- 
ciation of what he was doing; and in cases where 
there are no other circumstances this may be 
the only means by which the donee can rebut 
the presumption. But the fact to be established 
is that stated in the judgment already cited of 
Cotton, L J , and if evidence is given of cir- 
cumstances sufficient to establish this fact, their 
Lordships see no reason for disregarding them 
merely because they do not include independent 
advice from a lawyer. Nor are their Lordships 
prepared to lay down what advice must be recei- 
ved in order to satisfy the rule in cases where 
independent legal advice is relied upon, further 
than to say that it must be given with a know- 
ledge of all relevant circumstances and must be 
such as a competent and honest adviser would 
give if acting solely in the interests of the 
donor. 

Nextly, in the present case, Mukta- 
mani was not by the transaction, depriv- 
ing herself of all her properties, bub 
only a small portion of it and it is obvi- 
ous that she was acting on a motive 
that is perfectly legitimate and under- 
standable. Lastly, upon the evidence 
of D. W. 1 the scribe Gopal Sirdar and 
of D. W. 2 the pleader Pramatha Nath 
Bhattacharjee there is no doubt what- 
ever that Mukthamani made the gift 
fully understanding its true nature and 
effect. The pleader explained to her 
what the document would mean to her 
and although the scribe in his cross- 
examination has tried to help the plain- 
tiff his change of front is too patent to 
escape detection. We are of opinion 
that the Court below was right in its 
decision. We accordingly order that the 
appeal be dismissed with costs. 

K.S, Appeal dismissed, 
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Lort- Williams and Jack, JJ. 

Mali Lal Do and another — Accused — 
Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Eevn^ No. 367 of 1935, Deci- 
ded on 6tb August 1935. 
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Theft — No bona fide right — But no finding 
that there was no bona fide belief of right — 
No offence is committed. 

The accused had no bona fide claim of right, 
but there was no finding that they did not bona 
fide believe that they had such a bona fide 
claim; 

Held', that the accused were not guilty of 
theft: 1917 Cal 648, Foil. [P 676 0 2] 

Bhupendra Kishore Basu — for Peti- 
tioners. 

D. N. Bhattacharjee'—tor the Crown. 

Lort-Williams, J . — In this case a 
Enle was issued to show cause why the 
convictions and sentences passed upon 
the petitioners should not be set aside. 
They were convicted under S. 379, 
I. P. 0., for cutting and taking away 
paddy from a certain piece of land. They 
admitted that they did so, but claimed 
that as they had grown this paddy they 
were entitled to remove it. 

The facts are that the complainant 
obtained a civil Court decree in respect 
of this and other lands against a large 
number of defendants, of whom Euplal, 
the father of the petitioners, was de- 
fendant 29. The effect of that decision 
was that it was adjudged that the com- 
plainant was entitled to khas possession 
of this land. Certain of the other de- 
fondants appealed. Euplal did not. The 
effect of the appeal was that it was 
decided that the complainant was en- 
titled only to an eight annas undivided 
share in the land and the rest of his 
claim was dismissed. It was also order- 
ed that the defendants, who had not 
appealed includihg the present accused, 
were to be treated as not being parties 
to the appeal. 

There was a second appeal and this 
order was upheld by the High Court. 
It was argued and has been argued very 
strenuously by Mr. Bhattacharjya on be- 
half of the Crown that the result of 
these orders and appeals was that the 
present petitioners were bound by the 
original decree declaring that the com. 
plainant was entitled to khas possession 
of these lands and the fact that that 
decree has been set aside upon appeal 
and it has been decided that the origi- 
nal judgment was incorrect and not ac- 
cording to law, and that the complain- 
ant was only entitled to an undivided 
eight annas share, is not to be taken 
into consideration in discussing the 
question whether these defendants are 
to be treated as criminals and whether 
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the facts show that they had a criminal 
or dishonest intention to steal. I am 
unable to accept any such contention, 
and I am fortified in this view by the 
decision in 44 Cal. 66 (l), where it was 
held that the removal of property in 
the assertion of a bona fide claim oi 
right, though unfounded in law and 
fact, does not constitute theft. That is 
the exact position of these accused. 

The learned Sessions Judge, on ap- 
peal, found that the appellants had no 
bona fide claim of right, but he did not 
find that they did not bona fide believe 
that they had such a bona fide claim. 
He went on to say that because in law 
they had no bona fide claim of right 
and they deliberately disobeyed the 
orders of the Court when their remedy 
lay in the civil Court, therefore they 
were guilty of theft. I cannot follow 
the steps of this reasoning on the part 
of the learned Judge. If all the facts 
stated by him are accepted, that will 
not make the accused guilty of theft for 
the reason that they thought they had 
a bona fide claim of right and they were 
asserting it. I am not at all surprised 
that cultivators, who have been made 
tenants in circumstances such as these 
by some of the other defendants to the 
original suit and have grown paddy on 
the land, thought that they had a right 
to cut the paddy and take it away, es- 
pecially when the original decree, 
which dispossessed the defendants who 
let them the land, was set aside by the 
judgment of the appellate Court which 
gave the complainant only an eight 
annas undivided share in the land. 

In these circumstances in my opinionj 
no case has been made out against the 
accused and the convictions and sen- 
tences must be set aside and the accused 
acquitted. The petitioners who are on 
bail will be discharged from their bail 
bonds. The fine, if already paid, must 
be refunded to the petitioners. 

Jack, J. — I agree that in the circum- 
stances the petitioners should be ac- 
quitted. 

S.B. Convictions set aside. 

1. Arfan Ali v. Emperor, 1917 Cal 648=36 I 0 
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A. I. R. 1935 Calcutta 677 

Lort-Williams and Jack, JJ. 

J nanendra Nath Dey — Accused — Peti- 
tioner. 

V. 

Kshitish Chandra Dey — Complainant 
— Opposite Party. 

Criminal Eevn. No. 435 of 1935, Deci- 
ded on 31st July 1935. 

(a) Penal Code (1860), S. 498 — Scope. 

In cases under S. 498 the fact that the girl 
went away of her own accord is immaterial. 

[P 677 0 2] 

(b) Penal Code (I860), S. 498 —“Taking” 
does not mean enticing or taking by force — 
Person actively assisting woman to get away 
from her husband’s house or from custody of 
some person taking care of her comes under 
S. 498. 

The word “taking” is intended to mean some- 
thing different from enticing. It cannot mean 
taking by force, because this would amount to 
abduction. A case under S. 498 is sufficiently 
established, if it can be shown that the accused 
personally and actively assisted the wife to get 
away from her husband’s house or from the 
custody of any person who was taking care of 
her on behalf of the husband. Of course the 
taking must be with the “intention” stated in 
the section. [P 677 C 2] 

Where the accused not only provided the 
means by which she got away from her relation’s 
house, namely, the boat, bub he brought it to 
the house and himself went away with the girl 
in the boat from the house and both of them 
stayed in another house at night; 

Held', that he “took” the girl away within 
the meaning of the section. The facb that 
accused and the girl stayed together at night at 
the house was sufficient to show that there was 
criminal intent within the meaning of the 
section. [P 677 C 2; P 678 C 1] 

Dinesh Chandra Boy — for Accused. 

Jitendra Mohan Banerji and Benode 
Beharij Mukerji — for Complainant. 

Lort-Williams, J . — In this case a 
Rule was issued to show cause why the 
conviction and sentence passed upon the 
petitioner should not be set aside. The 
petitioner was charged with an offence 
under S. 498, I. P. C., and sentenced to 
three months* rigorous imprisonment. 
The complainant married his wife 
Shantilata seven years ago. The accused 
Jnanendra was his sister*s husband, that 
is to say, his brother-in-law, who lived 
in a neighbouring house. For sometime, 
the complainant noticed undue intimacy 
between his wife and Jnanendra. In 
Agrahayan last, she went to Jnanendra’s 
house for a social ceremony and put off 
coming back on one pretext or another 
until the next month. Six days* after 
that, she again went to Jnanendra’s 


house, whence Jnanendra took her to 
her mother. Prom there she refused to 
return to her husband’s house. Later, 
Jnanendra took her to his house. There 
was a village Salish and Jnanendra 
agreed to let the complainant take his 
wife away. The wife was unwilling to 
go and there was trouble. Eventually 
she was taken to the house of Panchanon, 
the grand-uncle of the complainant. 
Prom there, it is alleged, the accused 
took her away at night to the house of 
Surobala, a relative of his, where he 
spent the night with her from time to 
time. The young woman is about 20 
years of age and, according to her evi- 
dence, she left Panchanon’s house of her 
own free will. She was a witness for 
the prosecution, who was declared hos- 
tile. She said that she left Panchanon’s 
house at mid-day, because her husband 
used to beat her and she wanted to 
escape from his ill-treatment. Her evi- 
dence was not believed in either of 
the Courts below. There was evidence 
for the prosecution that a number of 
men, including Jnanendra, came to 
Panchanon’s house in the middle of the 
night and at 1 a. m. they took Shantilata 
from the house in a boat. 

It is sufficiently obvious that the girl 
went away of her own accord. But that 
is immaterial under S. 498. The ques- 
tion is whether the accused took or 
enticed her away. There is no defini- 
tion in the Code of the word “taking.” 
It apparently is intended to mean some- 
thing different from “enticing.” It can- 
not mean “taking by force,” because this 
would amount to abduction. In our 
opinion, a case under S. 498 is sufficiently 
established, if it can be shown that the 
accused personally and actively assisted 
the wife to get away from her husband’s 
house or from the custody of any person 
who was taking care of her on behalf of 
the husband. Of course, the “taking” 
must be with the “intention” stated in 
the section. In this case, it is clear that 
the accused not only provided the means 
by which she got away from Panchanon’s 
house, namely the boat, but he brought 
it to the house and himself went away 
with the girl in the boat from the house. 
In these circumstances we consider that 
he “took” the girl away within the 
meaning of the section. The fact that 
Jnanendra and the girl stayed together 
at night at Surobala’s house is sufficient 
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to show that there was criminal intent warrant was issued for the production of 


within the meaning of the section. In 
these circumstances, the conviction and 
sentence will stand and the Eule accord- 
ingly must be discharged. The peti- 
tioner, who is on bail, will surrender to 
his bail and serve out the remainder of 
his sentence. 

Jack, J. — I agree. 

K.S. Buie discharged, 

^ A. I. R. 1935 Calcutta 678 

Lort. Williams and Jack, JJ. 

A, B, Accused —Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Eevn. No. 394 of 1935, Deci- 
ded on 30th July 1935. 

(a) Indian Christian Marriages Act (1872), 
S. 38 — Section governs schedule — Space for 
age need not be filled. 

The section governs the schedule and the 
space left for age is not necessary to be filled 
with that particular, because no such provision 
is made in the section: Dean v. Greeji.SPD 
89, FolU\ In re Baines^ I Cr Sc P 31, Diss. 
from, [P 678 G 2] 

^ (b) Criminal Trial— Burden of proof — 
Prosecution must prove case, statement or 
evidence by accused apart. 

In criminal trials it is nob for the accused to 
say anything unless he chooses and in any case 
the prosecution must prove their case, apart 
from any statement made by the accused or 
any evidence tendered by him. [P 679 C 2] 

S. N. Bauer ji {Sr,) and Bamdas Mu- 
kerji — for Petitioner. 

D, N, Bhattacharjee—lov the Crown. 

Lort-Williams, J. — In this case a 
Eule was issued to show cause why the 
conviction and sentence passed upon 
the petitioner should not be set aside. 
The Eule was issued on the ground that 
the age being required to be put in under 
the schedule to S. 38, Indian Christian 
Marriages Act (15 of 1872), although not 
required by the section, the misdescrip- 
tion of the age in the notice form does 
not amount to an offence under S. 66 (b) 
of the Act. 

Mrs. Gilbert, wife of Ivan Gilbert, 
filed a complaint against the accused, 
alleging that he had abducted her 
daughter Noreen, aged 17 years. That 
was on 22nd January 1935. On 12th 
January the accused had applied to the 
Marriage Registrar in Writers Buildings 
for a license to be married on 17bh 
January, declaring the girl’s age to be 
22. The girl left her home on the I7th 
and could not be traced. Thereupon a 


the girl and a summons against the ac- 
cused under 8. 366, I. P. 0. The ac- 
cused appeared in Court on the 29th and 
the girl was found by the police on 6th 
February and produced in Court. In 
course of this trial, Ivan Gilbert filed a 
complaint on 20th February 1935, 
against the accused under S. 6G (b), Indian 
Christian Marriages Act. It is difficult 
to understand how the proceedings 
under S. 366, I. P. 0., came to be insti- 
tuted against the petitioner, and if in- 
stituted came to bo dealt with by a res- 
ponsible Court; because it must have 
been obvious to everybody concerned 
that having regard to the undoubted 
age of the girl and her willingness 
throughout there could be no charge 
under that section. This may explain 
the reason for the initiation of the pre- 
sent proceedings which, in our opinion, 
were hardly necessary, for reasons which 
I will explain hereafter. These pro- 
ceedings seem to have been taken owing 
to the disappointment of the complain- 
ant over the failure of the proceedings 
under S. 366. 

On the point of law raised by the 
learned Advocate for the petitioner, 
S. 38 provides that notice shall bo given 
in the form contained in Sch. 1 thereto 
annexed, or to the like effect, and shall 
state therein the name, the surname 
and the profession or condition of each 
of the parties intending marriage, the 
dwelling place of each of them, the 
time during which each has dwelt there- 
in and the place at which the marriage 
is to be solemnised. The schedule in 
addition to this contains a space for the 
ages of the two persons who desire to be 
married. In my opinion the section 
governs the schedule and the space left 
for age is not necessary to be filled with 
that particular, because no such provi- 
sion is made in the section. The truth 
of the matter in my opinion is that some 
days later than the passing of the sec- 
tion in its present form, it was consi- 
dered necessary that ages of both par- 
ties should be given in the schedule, 
but this alteration has not been pro- 
vided in the section itself. Every par- 
ticular in the schedule, except the age, 
is provided for in the section. In 8 P. D. 
89 (l), Lord Penzance stated, in respect 

to a similar section and schedule, 

1. Dean v. Green, (1883) 8 P D 89, 
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Such being the effect of the enacting portions 
of the statute, it would be quite contrary to the 
recognized principles upon which Courts of law 
construe Acts of Parliament, to enlarge the 
conditions of the enactment, and thereby res- 
train its operation, by any reference to the 
words of a mere form, given for convenience 
sake in a schedule and still more so when that 
restricted operation is not favourable to the 
liberty of the subject but the reverse It is need- 
less to cite authorities for these principles of 
construction, but it so happens that there is in 
existence a most apposite one by a Judge of high 
repute (Lord Oottenham) in relation to the 
schedule of this very statute. In 1 Or & P 31 (2), 
he said speaking of this very schedule,’* 
if the enacting part and the sche- 
dule cannot be made to correspond, 
the latter must yield to the former. 
Bub that does not dispose of the matter, 
because S. 66 provides, inter alia, that 
whoever, for the purpose of procuring any 
marriage, intentionally makes any false oath or 
signs any false notice or certificate etc. 

Therefore, in spite of the fact that he 
might have left out the ages in the 
schedule, nevertheless having inserted 
them, he is liable under S. 66 if, in fact, 
that information was false to his know- 
ledge because by signing such a notice 
he has signed a false notice within the 
meaning of the section. Notice or no 
notice, such a marriage would not be 
valid, because the consent of the father 
or the guardian is required in the case 
of a minor who desires to marry, the 
minor under the provisions of this Act 
being a person under 21 years of age. 
According to the accused’s statement, he 
and the girl went to the Registry Oflfice 
and she dictated the particulars and he 
wrote them down. This also would nob 
absolve him from the penalties of the 
section, so long as ho was aware that the 
girl’s statement, which he entered in the 
notice was false. Later on it appears 
that the girl’s father learnt of the pro- 
ceedings and the accused himself went 
to the Registry Office and cancelled the 
notice. The main point for determina- 
tion was the accused’s knowledge about 
the girl’s age. Upon this point the 
learned Magistrate has proceeded in 
quite a wrong way. He started off with 
a consideration of the statement of the 
accused, instead of considering the evi- 
dence adduced by the prosecution on this 
point. He stated that in all the 11 
pages of his written statement, he did 
not find a single word to show that the 
accused was not aware of the real age 
2. In re Baines, 1 Or & Ph 31=10 L J Ch. 108= 
4 Jur 1194. 


of the girl, and that the accused had not 
attempted to deny that he was not 
aware of it. 

As we have so often pointed out in 
criminal trials it is not for the accused 
to say anything unless he chooses and 
in any case the prosecution must prove 
their case, apart from any statement 
made by the accused or any evidence 
tendered by him. Moreover, in fact, the 
learned Magistrate has not found speci- 
fically that the accused had any know- 
ledge of the girVs age, though indirectly 
he has arrived at a conclusion which 
assumes that he has come to such a find- 
ing because he says that the accused had 
known the girl and her family since 1931 
and that the father had refused his con- 
sent to the marriage on the ground that 
she was only 17. Further, the learned 
Magistrate says that the accused is a 
Barrister and a company promoter and 
he ought to know the law. However, 
without specifically finding that the 
accused had this knowledge, the Magis- 
trate has found that the accused inten- 
tionally made a false declaration. In 
view of the fact that this objection to 
the form of the judgment is somewhat 
technical, and that there is some evi- 
dence to show that the accused was 
aware that the girl was under 21 years 
of age, we do not think it necessary to 
send this case back for retrial, and the 
conviction must be upheld. 

With regard to the sentence, the lear- 
ned Magistrate has expressed himself as 
being of opinion that the conduct of the 
accused throughout was despicable. It 
is difficult to understand what this ex- 
pression of opinion is based upon, unless 
it be the disparity in the ages of the two 
people. Bub such disparity, as exists in 
the present case, hardly justifies the 
expression used by the learned Magis- 
trate. Being of this opinion, the Magis- 
trate sentenced the accused to six 
months’ rigorous imprisonment. I have 
little doubt that he has been sentenced 
to this period of imprisonment, not 
because he signed a false notice, but 
because of his alleged relations with the 
parents of this girl and the girl herself. 
It is obvious from the evidence that this 
girl was in love with the petitioner and 
wanted to marry him. In these circum- 
stances the sentence is clearly unjusti- 
fiable. In proper cases severe sentences 
may be inflicted, but in a case such as 



680 Calcutta 

this, where no damage whatever was 
caused by the signing of the notice, obvi- 
ously the position of the accused is that 
of one who has committed a technical 
offence, and must be punished for that 
offence alone. We consider it sufficient 
if his sentence be reduced to the period 
during which he was under arrest in the 
Court of the trying Magistrate; in addi- 
tion he must pay a fine of Bs. 20; on pay- 
ment he will be discharged from his bail 
bond. 

Jack, J. — I agree. 

S.B. Order accordingly, 
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Lort-Williams and Jack, JJ. 

Jagnarain Tewari — Appellant. 

V. 

Emperor— 'Opiiosite Party. 

Criminal Appeal No. 893 of 1934, De- 
cided on 31st May 1935. 

Evidence Act (1872), S, 114, 111. (a) — 
Stolen property found in possession of ac*- 
cused after six months — Presumption of 
theft and of knowingly possessing stolen pro* 
perty by accused is weakened to stage of 
mere suspicion. 

Where six months after theft, some of the 
stolen goods are found in the possession of the 
accused, it is not possible to rely upon the pre- 
sumption in Ulus, (a), S. 114, owing to the 
length of time which elapsed between the theft 
and the finding of the goods in the possession of 
the accused. The most that can be said is that 
it is suspicious that this man should have been 
found in possession of goods. [P 681 C 1] 

Sures Chandra Taluqdar — for Appel- 
lant. 

D, N, Bhattacharjee — for the Crown. 

Lort-Williams, J . — In this case the 
appellant was convicted of an offence 
under S. 411/75, I. P. C., after previous 
conviction, and sentenced to rigorous 
imprisonment for two years and a fine of 
Rs. 1,000 or in default rigorous impri- 
sonment for six months, and an order 
under S. 565, Criminal P. C., for throe 
years. The complainant lived at 20 Cor- 
poration Street, and he alleged that on 
2nd December 1933 he went to see his 
family at Deoghar and returned on 4th 
December, when he found that a box 
containing ornaments and precious 
stones had been broken open and jewel- 
lery valued at Es. 60,000 or Es. 70,000 
had been stolen. He gave information 
to the police with a list of the stolen 
articles. Nothing more happened until 
6th June 1934, six months afterwards, 
when the police upon receipt of certain 
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information sent the complainant ta 
Cuttack. There they showed him cer- 
tain ornaments which he identified. 

The evidence of the police was that 
they went to the house of a woman 
named Nishamani Bai, who was also 
charged along with this appellant. She 
was a woman of Cuttack town. The ac- 
cused Jagnarain was found in her house. 
On the bank of an adjoining tank was 
found a box containing ornaments, which 
Jagnarain claimed to be his. The wo- 
man had other ornaments which, she 
said, Jagnarain had given her. Some of 
these were identified by the complain- 
ant. He was able to do so because they 
had been for a long time in use by his 
wife and other members of his family. 
One of the pieces of jewellery was found 
upon the accused Jagnarain. It was al- 
leged that some of the ornaments wero 
not of the usual cheap bazar pattern^ 
but were of a distinctive pattern, and 
this enabled the complainant more easily 
to identify them. There was evidence 
to show that at one time the accused 
Jagnarain lived somewhere near the com- 
plainant's house, and occasionally went 
there to see his servants. But no dates 
of these visits were given in evidence. 
It was further alleged that an officer 
had made inquiries in Jagnarain's vil- 
lage, and foun^d that he was the son of a 
dismissed duffadar on a pay of Es. 6 per 
month, and that he had been erecting 
a house which had cost him about 
Es. 20,000 already. The Magistrate re- 
marked that this evidence was signifi- 
cant, and that it almost coincided with 
the theft. Although it appeared that 
the house was practically built before 
the date of theft, yet it had not then 
been paid for. 

The Magistrate was much impressed 
by this part of the evidence and asked 
himself a rhetorical question “Where did 
the accused get the money ?” In hia 
written statement he described himself 
as a Kaviraj who practised in Calcutta, 
and it was suggested that he had a large 
income. This however was not sup- 
ported by any evidence. On the other 
hand, there was evidence that he was in 
such poverty as prevented him frona. 
paying his rent of Es. 6 per month, and 
his effects were distrained. It is clear 
that the evidence of the officer who visi- 
ted Jagnarain’s native village was not 
admissible being hearsay, and it waa 
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this, more than anything else, which 
seems to have impressed the learned 
Magistrate. As the case stood, so far as 
we are concerned with relevant evidence, 
it was proved that the complainant had 
been robbed between 2nd and 4th De- 
cember 1933. It was proved also that 
six months afterwards some of the stolen 
goods were found in the possession of 
the appellant. That is the whole of the 
relevant evidence. In such circumstances 
it is clear that the Crown have failed to 
prove either theft or knowingly being in 
possession of stolen goods. The law pro- 
vides that certain facts and circumstances 
imay be presumed. If the presumption 
■under S. 114, Evidence Act, which is re- 
ferred to in illus. (a) could be made, it 
would have been possible to convict this 
accused either of theft or of knowingly 
possessing stolen goods. The goods how- 
ever were found in his possession at 
least six months after the theft, and, in 
my opinion, it is not possible to rely 
upon the presumption in illus. (a), 
S. 114, owing to the length of time which 
elapsed between the theft and the find- 
ing of the goods in the possession of the 
accused. That being so, the onus is left 
upon the Crown to prove the guilt of the 
accused, either that he stole them, of 
which they have no evidence whatever, 
or that he possessed them knowing them 
to be stolen, of which again there was 
no evidence. The most that can be said 
is that it is suspicious that this man 
should have been found in possession of 
goods, identified by the complainant as 
having been stolen more than six months 
before. Such suspicion however is not 
enough to found a conviction upon, and, 
consequently, this conviction and sen- 
tence must be set aside and the accused 
acquitted. 

Jack, J. — I agree that the evidence is 
perhaps consistent with the innocence of 
the appellant and therefore will not dis- 
agree with the order passed by my lear- 
ned brother, though I think he has taken 
a view of the circumstances rather for- 
mulated to the accused. They are at 
least most suspicious and a general pre- 
sumption against him under S. 114, Evi- 
dence Act, is almost applicable. Two ra- 
ther valuable and unusual ornaments out 
of the stolen property were found on his 
person, a number of others v/ere found 
in the premises in which he was residing 
or with the woman with whom he was 
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living. He gave no explanation of his 
possession of the ornaments or of the 
wherein that to build a house worth 
Rs. 20,000, and I think it is not clear on 
the evidence whether he commenced the 
house before or after the theft, up to 
then he was so poor that his furniture 
had to be attached for a rent of Es. 6. 

S.R. Conviction set aside. 

^ A. I. R. 1935 Calcutta 681 

Lort-Williams and Jack, JJ. 

Hem Chandra Chongdar — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 342 of 1935, De- 
cided on 7th August 1935. 

❖ (a) Criminal P. C. (1898), S. 364 — 
Statement of accused before Magistrate — 
Statement beginning by saying that he was 
guilty — Body showing accused meant not 
guilty of crime but of banding letters to 
detenu — Statement held no confession of 
guilt but amounting to assertion of inno* 
cence — Duty of Magistrate to explain law to 
accused. 

Where the accused made a statement before a 
Magistrate, where he began by saying that he 
was guilty but the body of the statement fairly 
clearly showed that what he meant was that he 
was not guilty of the crime, but that he was 
guilty of banding letters from other persona to 
the detenu and vice versa : 

Held : that that was not a confession of guilt, 
but an assertion of innocence ; 

Held further: that the Judge ought to have 
pointed out to the accused that before he could 
be found guilty of the offence, it must be shown 
that he wilfully and intentionally committed an 
act which he knew to be unlawful in the sense 
that it was an infraction of the criminal law. 

[P 682 C 1} 

(b) Bengal Criminal Law Amendment 
Act (6 of 1930), S. 6 with Penal Code (1860), 
S. 109 — Accused charged with aiding and 
abetting detenu in contravening conditions 
of Government order served on detenu — 
Order not served upon accused — No know- 
ledge of order to him — Order held pri- 
vate order not known to accused, hence 
he could not contravene conditions thereof 
nor was order public document imputing, 
constructive knowledge. 

The accused was charged with aiding and 
abetting the detenu in receiving correspondence 
in contravention of conditions laid down in 
the Government order which was never served 
upon the accused and of which he had no know- 
ledge whatever : 

Held ; that the order was an order in the 
sense of a private order served upon this parti- 
cular detenu ; that the accused could not be 
convicted of acting in contravention of something 
of which he had no knowledge and of which he 
could nob obtain any knowledge, because the 
order was not a public document, in the sense 
that it is available to the public generally. 

[P 682 C 2] 
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Binayak Nath Banerjee — for Appel- 
lant. 

D. N. Bhattacharjee—iox the Crown. 

Lort-Williams, J . — The appellant in 
this case was charged under 8. 6, Bengal 
Act 6 of 1930, read with S. 109, I. P. C., 
and was sentenced to rigorous imprison- 
ment for one year. It was alleged that 
he received letters addressed to certain 
persons detained under the Bengal Cri- 
minal Law Amendment Act. One of the 
conditions of such detention is that the 
persons detained are not allowed to com- 
municate with one another or with other 
persons without the correspondence be- 
ing inspected by the police. It is alleged 
that the accused facilitated the convey- 
ance of letters or information from such 
a detenu to other people. The accused 
was not aware of the contents of the 
letters. 

It seems to me that a series of mis- 
takes have been made by the authorities 
in connexion with this prosecution. The 
accused made a statement before a Ma- 
gistrate. In that, it is true, he began 
by saying that he was guilty. But the 
body of the statement shows fairly 
clearly that what he meant was that he 
was not guilty of the crime, but that he 
was guilty of handing letters from other 
persons to the detenu or vice versa. 
Otherwise the statement indicated quite 
clearly that he had no criminal inten- 
tion and that he acted purely from ig- 
norance, and that even so he conveyed 
such letters only for the first few days 
and then apparently, realizing that his 
shop was being used as a sort of post 
office, he at once put an end to the 
matter, and told the detenu that in 
future he would not receive for him or 
give to him letters sent to his shop. 
Belying upon this alleged confession, 
the learned Judge assumed that the ac- 
cused intended to plead guilty, and made 
the same mistake with regard to his 
plea under S. 364, The accused said : 

I am guilty. I am a resident of a village and 
am not very literate. I did not know that I 
was committing an offence. The moment I came 
to know that it was an offence I confessed the 
whole truth to the Sub-divisional Officer of Nao- 
gaon and to the officer in charge of Badalgachi. 
I shall never do such a thing again. I committed 
an offence without knowing. 

That is not a confession of guilt, but 
lan assertion of innocence, and the lear- 
ned Judge ought to have pointed out to 
the accused that before he could be 


found guilty of this oflfence, it must be 
shown that ho wilfully and intention- 
ally committed an act which he knew to 
be unlawful in the sense that it was an 
infraction of the criminal law. If these 
criticisms were not sufficient to dispose 
of this case, one has only to observe that 
the charge was that the accused, bet- 
ween certain dates, intentionally abetted 
the commission of an offence under S. 6, 
Bengal Criminal Law Amendment Act 
(6 of 1930) by detenu Manindra Nath 
Guha alias Jharu, to wit, that ho know- 
ingly and intentionally aided the above 
detenu in receiving uncensored corres- 
pondence, namely, the postcard. Ex. 5, 
and the two letters, Ex. 3, which he re- 
ceived by post and delivered them 
secretly to the detenu without submit- 
ting them to the officer in charge of 
Badalgachi police station to be censored 
in contravention of conditions laid down 
in paras. 9 and 10 of the Government 
Order, Ex. 1, which was duly served on 
Monindra and thereby committed an 
offence punishable under S. 6. Ho was 
therefore charged with aiding and abet- 
ting the detenu in receiving correspon- 
dence in contravention of conditions laid 
down in the Government order which 
was never served upon the accused and 
of which ho had no knowledge what- 
ever. 

This order was not an act of the legis- 
lature which it is presumed that every 
citizen has knowledge of. This was an 
order in the sense of a private order 
served upon this particular detenu. It 
is obvious that the accused cannot be 
convicted of acting in contravention of 
something of which he has no know- 
ledge, and of which he cannot obtain 
any knowledge, because the order was 
not a public document in the sense that 
it is available to the public generally. 
In these circumstances it is clear that 
the conviction and sentences must bo 
set aside and the accused is acquitted. 
The appellant, who is on bail, will be 
discharged from his bail bond. 

Jack, J.— I agree. 

S.K. Conviction set aside. 
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E. 0. Mitter, J. 

Bisweswar Bay Ghaudhury — Peti- 
tioner. 

V. 

Khagendra Kaibarta and others — 
Opposite Parties. 

Civil Rule No. 107 of 1935, Decided 
on 80th July 1935, from order of Deputy 
Commissioner, Nowgong, D/- 26th No- 
vember 1934. 

^ (a) Workmen’s Compensation Act 

(1923), S. 12 — Labourer in Railway Com- 
pany dying of accident — Dependants claim- 
ing compensation from contractor employ- 
ing deceased — Company held directly liable 
'to dependants as if employer. 

The deceased was a labourer in the employ of 
a Railway Company and died of an accident 
whereon the dependants of the deceased claimed 
compensation from the contractor who had em- 
ployed the deceased: 

Held : that the company was directly liable 
to dependants as if it was the employer. 

LP 683 C 2] 

^ (b) Workmen’s Compensation Act 
(1923), S. 10 — Claim by dependants of de- 
ceased Railway employee — No claim against 
Company but against contractor — Notice by 
Commissioner to Company — Notice held 
ought to have been given to contractor, not 
•to Company. 

Where a claim for compensation was made by 
the dependants of a deceased labourer in a Rail- 
way Company’s employment for accidental 
death of deceased and claim was made against 
the contractor employing the deceased and not 
against Railway Company but the Commissioner 
served notice on the company; 

Held : that notice ought to have been served 
on the contractor and not on the Company. 

[P 683 C 2] 

^ (c) Workmen’s Compensation Act 

(1923), S. 12 (2) — Claim for compensation — 
S. 12 (2) making contractor liable to indem- 
nify Railway Company, principal — Contrac- 
tor is entitled to notice — Hence can dispute 
claim. 

In a claim for compensation as sub-S. (2), 
S. 12 puts the contractor under the liability to 
indemnify the Railway Company, ho is entitled 
“to notice of the claim and can certainly dispute 
the claim of the dependants of the deceased 
•labourer. [P 683 C 2] 

J. N. Sanyal — for Petitioner. 

jD. L. Kastgir and Sunil Ghnnder Dutt 
for Sudhir Kumar Kastgir — for Oppo- 
site Parties. 

Judgment. — The petitioner is a con- 
tractor employed by the Assam Bengal 
Railway, opposite party No. 7, in this 
rule. He employed a labourer of the 
name of Bhogiram Nadial, the father of 
'the opposite parties Nos. 1 to 6. Bhogi- 
xam Nadial fell down from a ballast 
train on 4th August 1934 and died on 


appointed under the Workmen's Oom- 
pensation Act served a notice on the 
Assam Bengal Railway under S. 10-A, 
Workmen’s Compensation Act. The 
Railway Company admitted liability 
and deposited Rs, 600 under the provi- 
sion of the said section. Thereafter it 
is stated that the Railway Company de- 
ducted Rs. 600 from the petitioner’s 
bill. The petitioner thereafter made an 
application before the Commissioner for 
being given an opportunity to contest 
his liability, he taking up the position 
that the dependants of the deceased 
labourer are not entitled to claim any 
compensation. The Commissioner passed 
the following order on the 3rd January 
1935 : 

I am not required to make any inquiry now, 
as the Railway Authority, the real employer, 
after inquiry, has accepted the liability. If the 
Railway Authorities were satisfied that there 
was no liability they would have disclaimed it. 

The petitioner has moved this Court 
against this order. In the explanation 
submitted by the Commissioner in pur- 
suance of an order of my learned brother 
McNair, J. ha has stated that under 
S. 12 of the Act the Railway Company 
was liable to pay compensation and 
“when the principal,” namely the Rail- 
way Company 

admitted liability there was no necessity to 
make any inquiry. It does not appear from the 
Act that when the principal accepts liability the 
contractor can deny it. 

In my judgment the orders passed 
by the Commissioner proceed upon mis- 
conception. The petitioner was the 
employer of the deceased labourer and 
not the Railway Company. The Rail- 
way Company is the principal of the 
employer, namely, of the contractor, 
and is under the circumstances de- 
fined in S. 12 liable directly to the 
labourer’s dependants as if it was the 
employer. This is quite clear from S. 12 
of the Act. The notice under S. 10-A 
ought to have been given not to Rail- 
way Company but to the petitioner, in- 
asmuch as no claim had been preferred 
by the dependants of the deceased labou- 
rer against the Railway Company. Be- 
sides as suh-S (2), S 12 puts the con- 
tractor under the liability to indemnify 
the Railway Company, he is entitled to 
notice and can certainly dispute the 
claim of the dependants of the deceased 
labourer. R. 36 of the rules framed by 
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the Government of India is clear on the other or further order should not be 


point. Mr. Kastgir who appears for the 
Assam Bengal Eailway Company does 
not oppose the rule and he wants the 
inquiry to be made in the presence of 
the petitioner. I accordingly set aside 
the orders passed. If the Commissioner 
wants to proceed under S. 10. A of the 
Act he must serve a notice on the peti- 
tioner and proceed according to law. The 
rule is made absolute but without costs. 

S.R. Buie made absolute, 
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Lort-Williams and Jack, JJ. 

Narayan Chandra Chatter jee — Plain- 
tiff-Petitioner. 

V. 

Panchu Pramanik and others — Defen- 
dants — Opposite Parties. 

Criminal Eevn. No. 90 of 1935, Deci- 
ded on 25th July 1935. 

(a) Contempt — Procedure — Proper pro- 
cedure in contempt proceedings for interfer* 
ing with Receiver in suit is that plaintiff 
himself rather than receiver should apply to 
Court for protection. 

The proper procedure in initiation oi contempt 
proceedings for cutting and taking away crops 
from the Receiver appointed in a suit is that the 
plaintiff in the suit should apply to the Court 
to obtain the protection of the Court after the 
appointment of a Receiver rather than that the 
Receiver should make the application himself. 

[P 686 0 2] 

^ (b) Contempt of Court — Person guilty 

of contempt — Acts amounting to contempt 
punishable under Penal Code — Still contempt 
does not become punishable under the Code 
and hence High Court has jurisdiction to 
take cognisance of such contempt. 

Where a receiver has been appointed by the 
Court and an order has been passed giving him 
possession of the property and the Court has 
decided that the tenants from the mortgagor 
defendant had no right to tako the crops nor had 
any right to remain on the land, the cutting and 
taking away of crops on such land by such ten- 
ants is clearly contempt of Court. The mere fact 
that these acts which amount to contempt are 
punishable under the Penal Code does not 
make the contempt punishable under the Code 
and it cannot therefore be said that the High 
Court has no right to take cognisance of such 
contempt ; 1933 Pat 204, Approved hut Dist. 

[P 686 C 2; P 687 G 1] 

N, C. Sen Qupta and Mohit Kumar 
Chatter jee — for Petitioner. 

Krishna Kamal Moitra — for Opposite 
Parties. 

Lort-Williams, J . — In this case a 
Eule was issued on the opposite parties 
to show cause why they should not be 
committed for contempt, or why such 


made as to this Court might seem fit and 
proper. There are 21 persons against 
whom this Eule has been issued, and, so 
far as I can understand the afiidavit in 
reply, the acts alleged by the petitioner 
to have been committed by these res- 
pondents are admitted by them, and, if 
so they clearly amount to contempt of 
Court. The petitioner as a liquidator of 
Joakim Nahapiet & Co. Ltd. in liquida- 
tion instituted a mortgage suit numbered 
114 of 1932 in the Court of the First 
Subordinate Judge of Pabna for a decree 
for foreclosure against Badruddin Biswas 
the mortgagor, and several other persons 
including the opposite parties who were 
impleaded as persons who had been 
inducted or let in as tenants on the land 
by the mortgagor, who had executed an 
English mortgage in favour of the com- 
pany. 

Under this mortgage the mortgagor 
remained in possession, as is usual under 
an English mortgage, and it is not 
contended that the mortgagee had any 
knowledge of the alleged tenancies or 
leases which, the respondents say, the 
mortgagor made in their favour. In the 
counter-alBdavit there is a half-hearted 
suggestion that some of the respondents, 
without naming anyone, had some 
possessory right prior to the date of the 
mortgage. This however was denied by 
the petitioner, and, in my opinion, his 
contention must be accepted on thia 
point. During the pendency of the mort- 
gage suit the petitioner was appointed 
Eeceiver of the mortgaged properties by 
an order of the Court dated l3th July 
1932 and according to his petition, he 
was placed in possession of the mort- 
gaged properties after ejecting the oppo- 
site parties and others in due course 
under C. 21, E. 25, Civil E. C., and, as 
such Eeceiver he entered into possession 
of the property and in due course settled 
bargadars and ticcadars on the land and 
paid Government revenue and cesses. 
There is nothing in the affidavit by the 
respondents which would lead me to 
think that this statement of the peti- 
tioner is inaccurate. The order of 13th 
July 1932 states that the Pleader for the 
opposite parties was informed and called 
but that he did not appear and oppose- 
the application and that it appeared 
from the affidavit that it was just and 
proper that a Eeceiver of the mortgaged 
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properties should be appointed. The 
Court directed that the plaintiff Narain 
Chandra Chatterji, Liquidator to Joakim 
Nahapiet & Co. Ltd., be appointed Be- 
oeiver. The order further states : 

The terms of the appointment will be settled 
later on, on the application of the Beceiver. 
Meanwhile, let the Receiver take possession of 
the mortgaged properties. 

On 20bh July 1932 the terms of ap- 
pointment were settled and an order was 
made reciting that Narain was Receiver 
of the mortgaged properties and autho- 
rising him to take possession of the 
mortgaged properties and to realize all 
income including arrears, and to insti- 
tute and defend suits and other legal 
proceedings in respect of those properties 
and making him liable to render due and 
proper account. Subsequently, the peti- 
tioner seized the standing crop on the 
mortgaged land. The defendants in the 
suit other than the mortgagor filed a 
petition dated 8th August 1932 claiming 
the standing crops and asking for direc- 
tions to the Receiver to abstain from 
seizing the crops on the allegations that 
the Receiver was not entitled to khas 
possession or to the standing crops 
inasmuch as they were tenants settled 
upon the land by the mortgagor under 
the mortgage. By the Court's order 
dated 17th August 1932 it was decided 
that the Receiver was entitled to the 
standing crops and none of the defen- 
dants had any right to remain on the 
land or to claim the standing crops. The 
learned Judge pointed out that it was 
an English mortgage and that the Re- 
ceiver had every right to seize the 
standing crops, because under an English 
mortgage he has the right to enter upon 
possession of the property immediately 
upon the execution of the deed, the mort- 
gagor being liable to ejectment at any 
time by the mortgagee. The Receiver 
had stepped into the shoes of the mort- 
gagee and the mortgagor was not entitled 
to the standing crops which ho had 
grown, and might be ejected by the 
mortgagee under an English mortgage at 
any time without notice, and a person 
who came in as a tenant under the mort- 
gagor could not be in any better position 
than the mortgagor. Further, he said 
that it appeared from the leases pro- 
duced before him that the mortgagor 
had granted long terms of leases to 
tenants on receipt of premium, and he 


found that in the absence of an express 
reservation of such a right the mortgagor 
had no power to grant a lease of the 
mortgaged properties so as to bind the 
mortgagee. 

Then he referred to a number of cases* 
He held that S. 65, T. P. Act, did not 
apply to leases of this kind. Further he 
stated that it had been contended that 
under sub-Cl. 2 of O. 40, R. 1 these 
tenants were protected but as the mort- 
gagee or a Receiver appointed, on behalf 
of the mortgagee had a present right to 
remove from the possession or custody 
of property any person in possession that 
section was not of much avail to the 
tenant-defendants. The position would 
have been otherwise had the tenants 
been in possession of the land from be- 
fore the English mortgage, but that was 
nob so in this case. Further he stated 
that in fact the leases were granted 
with the object of making a large profit 
at the expense of the mortgagee's interest 
which had seriously depreciated the value 
of the property which was khas patit 
land, and the object o,f the leases could 
not be said to be one in the ordinary 
course of management. This conclusion 
and the observations of the learned Judge 
appear to ‘me to be correct. Thereafter 
when the time came for reaping the 
crops, the respondents cut and carried 
away the standing crops and the peti- 
tioner made an objection to the Court 
praying that action be taken against the 
opposite parties for contempt of Court. 
An order was made to draw up proceed- 
ings for contempt but further proceed- 
ings were not taken upon it. 

On 20th June 1932 a final decree for 
foreclosure was passed debarring the 
respondents and others claiming through 
and under them from exercising any 
right to redeem the mortgage and direct- 
ing them to deliver possession. The 
petitioner applied for execution of the 
decree for cess, but an objection was 
raised under S. 47, Civil P. C., and the 
same being overruled, an appeal was 
preferred to the High Court against 
those proceedings, which is still pending. 
The petitioner has not as yet entered 
into possession as decree-holder nor has 
he applied for discharge of the receiver. 
In November 1933 while the petitioner 
was in possession as receiver, the res- 
pondents again began to disturb bis 
possession by damaging the winter crops, 
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and on 22nd November 1933 an order 
under S. 144, Criminal P. C., was made 
against the respondents restraining them 
from interfering with the possession of 
the receiver. But immediately on the 
expiry of two months from the date of 
the said order, the respondents on vari- 
ous dates entered into the lands in 
possession of the receiver and forcibly 
took away the winter crops from about 
300 bighas of land, and in April 1934 
removed all the fish from a Jhill measur- 
ing about 140 bighas to the value of 
several thousands of rupees. These facts 
alleged by the petitioner are denied on 
behalf of the respondents who stated 
that there was no jhill on the property. 

As I shall point out hereafter, it is 
not necessary to consider the correctness 
of these statements. In August, Novem- 
ber and December 193.1: the respondents 
again forcibly took away the crops 
raised on the disputed lands by the 
bhagdars and ticcadars settled on them 
by the receiver. Consequently on 19th 
January 1935 the petitioner made a re- 
port to the Court and the Court started 
proceedings under S. 476, Criminal P.C., 
and issued notices to the respondents to 
show cause why they should not be 
punished for contempt of Court. During 
the pendency of the contempt proceed- 
ings, the respondents appeared before 
the settlement ofiQcer and filed a peti- 
tion in which they stated that they 
were in possession of the lands in dis- 
pute and that the receiver had no right 
bo oust them. Further they asserted 
that every time the receiver attempted 
bo take actual possession they had resis- 
ted him. This in itself was obviously a 
contempt of Court. 

It is clear from the affidavit that the 
respondents did not deny that they had 
3ut the standing crops and that they 
had resisted and obstructed the receiver. 
Their contention was that they had 
every right to do so because they were 
rightfully in possession of the lands as 
tenants. Obviously, this assertion was 
no answer to the charge for contempt. 

It is argued that these tenants are 
illiterate and that they do not under- 
stand the position in law. But they 
certainly ought to have known that an 
order had been passed by the Court 
placing the property in the possession of 
the receiver of the Court, and that they 
were running a grave risk if they attemp- 
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ted in any way to interfere with the 
possession of the person whom the Court 
had put into possession. It is not con- 
tended that these respondents were not 
aware that a receiver had been appointed. 

The learned Subordinate Judge with 
regard to the contempt proceedings held 
that he had no jurisdiction in the matter 
and that the application should be made 
to the High Court, which is the genesis 
of the present proceedings, I have only 
referred to this past history in order to 
show that the respondents cannot con- 
tend that what is now complained of 
was an isolated act and made without 
knowledge of their position. This pre- 
vious history shows that repeatedly 
these respondents have been guilty of 
obstructing and interfering with the 
possession of the receiver. Bub the 
particular case with respect to which 
this rule has been issued occurred in 
March and April 1935 and April, August 
and November 1934 as set out in paras. 
16 and 16 of the petition namely, cutting 
and taking away growing crops and 
catching and carrying away fish. 

The petitioner moves in this proceed- 
ing in his capacity as the plaintiff de- 
cree-holder. It has been held in a de- 
cision of this Court that that is the pro- 
per procedure, and that the plaintiff in 
the suit should apply to the Court to 
obtain the protection of the Court 
after the appointment of a receiver 
rather than that the receiver should 
make the application himself. I have 
no reason to doubt that that is the cor- 
rect procedure. As I have stated, this 
seems to me a clear case of contempt. 
The only real contention that has been 
raised on behalf of the respondents is 
that they believed themselves to be right- 
fully in possession as tenants. But that 
really is no answer, because they are 
expected to know the law and they were 
aware of the fact that a receiver had 
been appointed by the Court, and that an 
order had been passed giving him posses 
sion of the property. Further they were 
aware that the Court had decided that 
they had no right to take the crops nor 
had any right to remain on the land. 
In face of these facts it can hardly be 
contended that these respondents did 
not know perfectly well that they had 
no right to obstruct the receiver or in- 
terfere with his possession or take away 
the crops which had been grown on the 
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lands by the bargadars and ticcadars 
settled on them. One contention of law 
that has been raised is that the respon- 
Jents are really charged with theft of 
srops and interference with a public 
servant. These are matters which are 
punishable under the Penal Code, and 
}herefore no High Court has a right to 
bake cognisance of such contempt be- 
3aus0 such a contempt is an offence 
punishable under the Penal Code. This 
seems to be a misinterpretation of the 
section. In 12 Pat 172 (1) it was deci- 
ied that only those contempts which are 
punishable by the Code as contempts of 
3ourt are excluded from the jurisdiction 
3f the High Court by the Act. I find 
[nyself in agreement with that decision 
IS the only reasonable construction to 
3 e put upon the section. 

It only remains to decide what puni- 
shment is to be inflicted upon the res- 
pondents. Undoubtedly, the contempt is 
serious. On the other hand, it is clear that 
ihe respondents are mere cultivators, 
ind possibly men of little understand- 
ing of legal matters, and are illiterate 
ind were perhaps unaware of the seri- 
ousness of the steps which they were 
»aking. In the circumstances, it will 
be sufficient if each of the accused is 
jentenced to pay a fine of Rs. 5 and the 
'ule is made absolute in these terms. 
Jack, J. — I agree. 

S.R. Buie made absolute, 

.. Jnanendra Prosad Bose v Gopal Prosad Sen, 

1933 Pat 204=147 I C 1251=12 Pat 172=14 

P L T 77. 
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Lort-Williams and Jack, JJ. 

^ Emperor 

V. 

Tarak Nath Baidya and others — 
Accused. 

Criminal Ref. No. 15 of 1935, Decided 
on 24th July 1935. 

^ (a) Penal Code (1860), S. 471 — Previous 
:rial — Accused referring to Istafanama, 
illeged to be forged, in written statement — 
istafanama not produced nor filed by accus- 
sd — Produced and put in evidence by witness 
or prosecution — Referred by defence 
rounsel in cross examination — Held no user 
within S. 471. 

The only evidence of user within the mean- 
ing of S. 471 was that at the previous trial 
icoused put in a written statement in his 
iefence in which he referred to certain docu- 
QQents which had been filed and also referred to 
the Istafanama alleged to be a forged document. 


The Istafanama was neither filed nor produced, 
nor put in evidence by the accused or on his 
behalf. It was produced and put in evidence by 
one of the witnesses for the prosecution. In 
cross examination, the Istafanama was referr«;d 
to by the pleader appearing on behalf of the 
accused; 

Held: that this could not be held to be user 
within the meaning of S. 471. [P 688 G 2] 

5^5 (b) Practice — Procedure — Sessions trial 
— Accused cannot file written statement — 
No such provision exists in Criminal P. C. 

There is no authority for the alleged practice 
allowing an accused person in a Sessions trial 
to put in a written statement. There is no 
provision in the Criminal P. 0. for any such 
practice. [P 688 C 2; P 689 0 1] 

(c) Penal Code (1860), S 471 — Document 
put in evidence by prosecution — Defence 
counsel's cross-examination on document — 
Cross-examination is no user under section. 

If a document is produced and pat in evi- 
dence by the prosecution and the pleader of the 
accused cross-examines the witness upon this 
evidence, the cross-examination cannot be held 
to be user within the meaning of S. 471. 

[P 689 C IJ 

D, N, Bhattacharjya — for the Crown. 

Dinesh Chandra Bay and Biswa Nath 
Naskar — for Accused. 

Benode Lai Ghose — for Complainant. 

Lort-Williams, J. — This is a Re- 
ference under S. 307, Criminal P. C., 
The accused Tarak was charged uuder 
S. 471 and the other accused under 
S. 467 read with S. 109, 1. P. 0. The 
case was heard by a jury of 5 per- 
sons who brought in a unanimous 
verdict of ‘not guilty’ on all the charges 
against all the accused. The evidence 
given was circumstantial. The learned 
Assistant Sessions Judge considered it so 
convincing and clear that he regarded it 
as essential for the ends of justice to 
refer the case to this Court on the 
ground that the verdict of the jury was 
wrong and perverse and against the 
weight of evidence. 

The case for the prosecution was that 
Akshoy and Gobardhan held a plot of 
land under one Hrishikesh. Hrishikesh 
sold his interest to the accused Tarak 
and to one wSurendra in equal moieties. 
Surendra brought his 8 annas share 
in the name of his minor son Krishto. 
Akshoy and Gobardhan then took a lease 
of the land for five years from Tarak 
and Krishto and executed a registered 
Kabuliyat. When this lease expired, 
Tarak proposed a fresh Kabuliyat te 
which Akshoy and Gobardhan agreed^ 
and they all went to the Sub-Registry 
Office at Alipora on 11th April 1932^ 
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The Kabuliyat was executed, but when 
they were about to register it, Akshoy 
and Gobardhan learnt from Tarak that 
it was in his favour alone for the whole 
of the land. On hearing this, Akshoy 
and Gobardhan refused to have the 
Kabuliyat registered. They continued 
in possession of the land and executed a 
Kabuliyat in favour of Krishto, the 
owner of the other moiety on 2nd July 
1932. In December 1932 there was a 
riot which arose out of the cutting of 
paddy on the land and Gobardhan was 
murdered. Tarak and others were com- 
mitted to Sessions on a charge of rioting 
and murder and they were tried in May 
Sessions, 1933. 

The learned Judge then says in his 
letter of reference that Tarak propoun- 
ded an Istafanama purported to have 
been executed by Akshoy and Gobar- 
dhan in 1932 and used it as a genuine 
document in support of his case. All 
the accused were acquitted. Sub- 
sequently an inquiry was held under 
S. 476, Criminal P. O.i and a complaint 
was preferred against the present ac- 
cused under Ss. 471 and 467. According 
to the evidence in the present case the 
signatures of Akshoy and Gobardhan on 
the Istafanama were not genuine. The 
learned Judge remarks that the hand- 
writing expert called by the prosecution 
was comparatively a novice and there- 
fore he left out of consideration the 
opinion given by him and his evidence 
and directed the jury accordingly. But 
ho considered that the guilt of the ac- 
cused was established, because he 
thought that the evidence showed that 
’ Tarak had begun to devise means for 
ousting Akshoy and Gobardhan from the 
lands. That was the genesis of the 
Istafanama. This was shown by the 
Kabuliyat (Ex. 2) which Tarak had 
tried to persuade Akshoy and Gobar- 
dhan to register. 

The defence was that Ex. 2 was fabri- 
cated by Akshoy and Gobardhan, in 
order to attempt to nullify the Istafa- 
nama. But the Judge did not accept 
this defence, because of Kabuliyat, Ex. 3, 
which was executed in favour of Kristo. 
Further, he came to the conclusion that 
the execution of the Kabuliyat, Ex. 3 
showed conclusively that the story of 
surrender was a myth and that Akshoy 
s,nd Gobardhan continued to be in pos- 
. session of the lands. Further, certain 
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letters were put in evidence showing 
that Tarak had tried to get the mother 
of Kristo to join with him in evicting 
Akshoy and Gobardhan. 

The learned Judge seems to have been 
impressed very much by the fact that 
Akshoy and Gobardhan continued to be 
in possession of the lands and considers 
that evidence conclusive. I find it diffi- 
cult to understand the learned Judge’s 
reasoning. Obviously the evidence can- 
not be conclusive on this point. It may 
well be that Akshoy and Gobardhan 
continued to be in possession of the 
lands without any legal right. The mere 
fact that they had, as alleged, executed 
the Istafanama would not necessarily 
show that they could not subsequently 
have continued in possession of the 
lands. It follows, that the facts, which 
I have stated and which form the basis 
of the letter of reference of the learned 
Judge, are not so conclusive that the 
jury’s refusal to accept the story of the 
prosecution that a forged document was 
used by the accused in his trial, was 
necessarily perverse and against the 
weight of evidence. The jury gave the 
accused the benefit of the doubt and, it 
cannot be said that their verdict was so 
unreasonable that it ought to be set 
aside. After all, the jury were the 
judges of fact in this case. But beyond 
these considerations, I find that the only 
evidence of user within the meaning of 
S. 471, I. P. 0., was that at the Sessions 
trial Tarak put in a written statement 
in his defence in which he referred to 
certain documents which had been filed 
and also referred to the Istafanama in 
the following words: 

The witness Akshoy and the deceased Gobar- 
dhan brought me the Istafanama and gave up 
the disputed land. 

The Istafanama was neither filed nor 
produced nor put in evidence by the ac- 
cused or on his behalf. It appears that 
it was produced and put in evidence by 
one of the witnesses for the prosecution 
and marked as Ex. 1. In cross-examina- 
tion, the Istafanama was referred to by 
the pleader appearing on behalf of the 
accused. In my opinion, this cannot be 
held to be user within the meaning of 
8. 471, I. P. 0. In the first place, there 
is no authority for the alleged practice 
allowing an accused person in a Sessions 
trial to put in a written statement. 
There is no provision in the Criminal 
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Procedure Code for any such practice 
and in considering this case, we must 
regard the written statement as some- 
thing which is no part of the record of 
the trial of the accused charged with 
rioting and murder. But assuming for 
the purpose of argument that the written 
statement can be regarded as part of the 
trial and of the record, in that case it 
certainly is not evidence, and the mere 
reference in the written statement to a 
document which is produced and put in 
evidence by the prosecution cannot bo 
bold to bo user by the accused within 
the meaning of the section. Further, 
I am of opinion that if a document is 
produced and put in evidence by the 
prosecution and the pleader of the ac- 
cused cross-examines the witness upon 
this evidence, including the evidence 
which he has given about the written 
document, the cross-examination cannot 
be held to be user within the meaning 
of S. 471. To hold that such action on 
the part of a pleader for the accused 
amounts to user within the meaning of 
the section would most seriously inter- 
fere with the rights of the accused and 
his pleader in putting forward the de- 
fence of the accused. For example, the 
accused cannot be charged with any 
offence arising out of any verbal state- 
ment that he may make from the dock 
or any answer which he may give in 
reply to the question put by the learned 
Judge. Such a statement may be full 
of inaccuracies and falsehoods. But it 
is clear that he cannot be charged with 
perjury in respect of it, because in the 
first place, the statement is not made on 
oath or affirmation. Similarly, it would 
lead to grave interference with the free- 
dom and privileges of the accused if, 
because his pleader has cross-examined 
upon some document produced and put 
in evidence by the prosecution, the ac- 
cused by such action makes himself 
liable to be prosecuted for using a forged 
document under S. 471. For these reasons 
I am of opinion that the reference of the 
learned Judge must be rejected and the 
accused are acquitted. The accused, 
who are on bail, will be discharged from 
their bailbonds. 

Jack, J. — I agree that the use, which 
was made of the document, cannot be 
«aid to bring the accused under the 
provisions of S. 471, inasmuch as the 
written statement is not, strictly speak- 
1935 0/87 & 88 
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ing, a part of the record and the refer- 
ence to the document in cross-examina- 
tion, the document having been put in 
by the prosecution, also does not bring 
the offence within the purview of S. 471, 
I. P. C. 

S.R. Reference rejected. 
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D. N. Mitter and Narsing Rau, JJ. 

Ba7n Krishna Prodhan — Defendant 1 
— Appellant. 

V. 

Sm. Kousalya Mani Dasi and others — 
Respondents. 

Appeal No. 250 of 1931, Decided on 
16th May 1935, from original decree of 
Sub-Judge, Third Court, Midnapore, D/- 
27th July 1931. 

(a) Hindu Law— Widow — Surrender — 
Insignificant part of estate left out — Terms 
of the surrender substantially indicating to 
pass entire estate— Surrender is valid. 

Though surrender should be of the entire 
estate hold by the widow, a surrender to the 
reversioners is nonetheless a valid surrender if 
the property left out forms only an insignificant 
part of the estate and the terms of the deed of 
surrender substantially indicate an intention to 
convey the entire estate of the widow : 1928 
Bom 26, Foil. [P 691 C 2] 

(b) Hindu Law — Surrender — Doctrine has 
basis in Smritis — It is not evolved by Courts 
on principles of jurisprudence. 

It is not correct to say that the whole doc- 
trine of surrender and consequent acceleration 
of the reversioners has no basis in Hindu 
Smritis but has been evolved by Courts of jus- 
tice on general principles of jurisprudence; 
Kumar asxvami Sastri^ J. in 1918 Mad 469 (FB), 
Diss. from. [P 692 C 2] 

❖ (c) Hindu Law — Widow — Widow’s 
estate is not life estate but one of in- 
heritance to herself and her husband’s 
heirs— Her power to alienate estate for term 
not exceeding her life-time is not absolute — 
She can alienate for her own life but aliena- 
tion is questionable by reversioners if widow 
surrenders estate. 

A Hindu widow’s estate is not a life estate 
but it is an estate of inheritance to herself and 
to the heirs of her husband ; 5 Cal 776, Foil, 

While in the enjoyment of the estate, the 
power of a Hindu widow to alienate the pro- 
perty for a term which does not exceed her life- 
time is not absolute. She may give, sell or 
transfer the estate for her own life ordinarily, 
but this sale or gift is liable to be questioned 
by the reversioners if by her voluntary act she 
causes her death. [P 694 0 2] 

❖ ❖ (d) Hindu Law— Widow— Surrender- 
Consequence of — Logical consequence of sur- 
render is that prior alienations by widow in 
excess of her powers are challengeable imme- 
diately after surrender — Alienee takes risk — 
Object of Hindu law is to prevent improper 
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alienations by limited owner--Alienee with* 
out inquiry as to necessity takes risk in case 
estate is surrendered. 

The logioal consequence of the doctrine of sur- 
render which means a self-effacement of the 
widow and amounts to civil death and complete 
extinguishment of the title of the widow in her 
husband's estate is that all prior alienations in 
excess of her powers are liable to be challenged 
immediately on her civil death just as they could 
be impeached after she had died. Those who 
deal with limited owner take a certain amount 
of risk. The object of Hindu law is to prevent 
improper alienations by the widow or other 
limited owner. The alienee who deals with a 
limited owner without any inquiry as to neces- 
sity takes a risk in case of surrender by the 
widow which has the same effect as her death : 
Case law discussed, [P 695 0 2, P 696 0 1] 

(e) Hindu Law — Widow — Surrender — 
Alienation by widow in excess of her powers 
— Subsequent bona fide surrender*— Rever- 
sioners can challenge alienation at once. 

When a Hindu widow, who has made an alie- 
nation of her deceased husband’s estate in ex- 
cess of her powers, subsequently makes a bona 
fide surrender of her estate to the nearest rever- 
sioner, the reversioner may challenge the alie* 
nation at once : Case law discussed, 

[P 699 0 2, P 702 C 1] 
(f) Hindu Law — Widow — Surrender can be 
effected even when estate is taken by female. 

A widow can accelerate the succession to her 
husband’s estate by relinquishing to his rever- 


sionary heir the whole or the whole less what 
is necessary for her maintenance, although 
the heir to whom the estate is transferred is a 
female and consequently takes a life estate only: 
1934 P G 105 and 1924 All 166, Rel on. 

[P 692 0 1] 

Gopendra Nath Das and Hemanta^ 
Kumar for Amar Nath Bai — for Appel- 
lant. 

Saroj Kumar Haiti — for Eespon- 
dents. 

D. N. Mitter, J — This is an appeal 
by defendant 1 and arises out of a suit 
brought by the. plaintiffs who are the 
daughters of Bhagabat to whom the pro- 
perties in suit belonged, for declaration 
of title to the half-share of the plaint 
properties, to a decree for recovery of 
possession after such declaration for 
partition of the properties by metes and 
bounds and for costs. The suit has been 
partially decreed by the Subordinate- 
Judge and a preliminary decree for par- 
tition has been passed. Hence the 
appeal by defendant 1. A genealogical 
table has been appended to the plaint 
(see p 8, part I of the paper-book) and 
shows the relationship between the par-^ 
ties to the suit: — 


MADHAB PRODHAN 


(deceased) 


Bhagabat (deceased) 


Khetra Mohan (deceased) 


Gobind Prodhan Ram Krishna Prodhatu 
defendant 2. defendant 1. 


First wife Second wife Third wife 

Doulati (deceased) Srematya Rupa Bewa Sreematya Annada Bewa 
I defendant 4. defendant 5. 


Son Daughter 

Sital Prosad Sreematya 

(deceased) Dhattrimoni 

It is necessary to state a few salient 
facts, in order to understand the question 
of law which falls for determination in 
this appeal. They are these : On 8th 
July 1920 a deed of adoption was exe- 
cuted by Bhagabat Prodhan in favour of 
defendant 1 and three days later Bhaga- 
bat died. On 13th August 1920 the deed 
of adoption was presented for registra- 
tion. Defendants 4 and 5, the two sur- 
viving widows of Bhagabat viz., Eupa 
Bewa and Annada Bewa, put in objeo- 


Daughter Daughter 

Sreematya Sreematya 

Kausallya Padmabati Dassi 

plaintiff 1. plaintiff 2. 

tions to the registration of the deed. 
Sital Prosad, son of Bhagabat, predeceas- 
ed his father. Defendant 5, the youngest 
widow of Bhagabat, started proceedings 
under S. 107, Criminal P. 0. An in- 
quiry was held on 11th September 1920. 
There was village arbitration with the 
result that four documents were exe- 
cuted : (l) one Nadabi deed was execu- 
ted by Eupa Bewa, defendant4,in favour 
of defendant-appellant on 29tli Septem- 
ber 1920, Ex. E, p. 1. By this document ^ 
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on receipt of Rs. 560 for maintenance, 
pilgrimage etc., she gave up her rights 
to the inheritance. On the same day she 
also executed a deed of relinquishment, 
Ex. E, p. 4 (part II). By this document 
she received 5 bighas 19 cottahs as life 
tenant and 3 bighas absolutely. The 
third and fourth documents were exe- 
cuted by defendant 1 confirming the 
grant of these properties. They are 
Ex. P, p. 7, Part if and Ex. J, p. 9, 
Part II, and are both dated 2nd October 
1920. 

By these two documents defendant 1 
conveyed 5 bighas 19 cottahs, etc., 
of mourasi mokarrari Jal lands to 
defendant 5, Ananda Bewa, for life and 
3 bighas of lands absolutely to the said 
defendant respectively, and the proceed- 
ings under S. 107, Criminal P. C. termi- 
nated. The younger widow wanted to 
re-open these transactions, and on 23rd 
December 1920 defendant 5 instituted a 
suit for a declaration that defendant l*s 
adoption was invalid and for a further 
declaration that the Nadabi deed was 
an invalid and fraudulent document. The 
suit was numbered as Title Suit No. 140 
of 1920. On 9th January 1922 the suit 
was dismissed for default. In this suit 
the CO- widow was joined as a party. On 
30th January 1923 defendant 6 disposed 
of the properties obtained by her from 
defendant 1 by two separate kobalas one 
in favour of Niranjan Bera (Ex. A) and 
the other in favour of defendant 1 
(Ex. A, p. 17, Part II). She sold 5 bi- 
ghas 19 cottahs to defendant 1 for 
Es. 500, and out of this sum of Rs. 500, 
Rs, 200 was applied in liquidation of her 
costs in Title Suit No. 140 of 1920 and 
the balance was paid in cash. We will 
have to advert to this document 
(Ex. A-l) again when considering one of 
the questions of law which falls for de- 
termination in this appeal. 

Another chapter of events must now 
be narrated. Plaintiffs 1 and 2 as re- 
mote reversioners instituted a suit on 
20th November 1923 for a declaration 
that the adoption was not valid. The 
suit was decreed on 30th November 1925 
as the adoption was not proved. On 
20th February 1926 the two widows of 
Bhagabat, defendants 4 and 5, executed a 
deed of surrender in favour of the plain- 
tiffs, the two daughters of Bhagabat, they 
being the next reversioners (see Ex. 1, 
p. 31, Part II) and the present suit was 


brought by the plaintiffs on the strength 
of this deed of surrender for the reliefs 
indicated in the beginning of the judg- 
ment. The defences to the suit were: (1) 
the surrender was a partial surrender 
and therefore invalid under the Hindu 
law ; (2) &,ssuming the surrender was 

valid the daughters cannot get posses- 
sion so long as the widows are alive, and 
the suit for possession is premature. The 
Subordinate Judge framed 13 issues 
in the suit which ar^ to bo found 
at pp. 59 and 60 of the judgment. After 
taking evidence he has granted a partial 
decree in favour of the plaintiffs. In 
this appeal by defendant 1 two ques- 
tions have been debated before us. It is 
argued in the first place that the surren- 
der is not a total surrender but a partial 
one and is invalid under the Hindu law. 
That there must be a total surrender in 
order to make the surrender valid is 
now firmly established by the pronounce- 
ment of their Lordships of the Judicial 
Committee in several recent cases: see 
46 I A 72 (1) and 47 I A 233 (2). It ap- 
pears however that while the defendant 
took in his written defence the plea of 
partial surrender he did not state speci- 
fically what part of the estate of Bhaga- 
bat has been omitted from the deed of 
surrender. It is contended before us 
that about 7 bighas of lands recorded 
as belonging to Bhagabat's estate has not 
been included in the deed. This was 
not the objection which was taken in 
the trial Court. In the trial Court re- 
ference was made only to C. 8. plot 
No. 22. From the settlement record it 
appears that it measures *56 acres only. 
With regard to this plot it appears 
that this plot has passed out of the 
family on the basis of a compromise 
decree to which defendant 1 and his 
father was a party, see Ex. 6, p. 55, 
Part 2. 

But even if it be supposed that the 
widows had a subsisting interest in the 
same at the date of the surrender it was 
such an insignificant part of the inherit- 
ance that it might be disregarded as 
substantially on the terms of the deed 
of surrender every thing which belonged 
to Bhagabat was intended to pass: see 51 

1, RaDgaswami Goundan v. Nachiappa Goundan, 

1918 P G 196=50 I 0 498=46 I A 72=42 Mad 

523 (P C). 

2. Suresher Missir v, Mt. Maheshrani, 1921 P 0 

107=57 I G 326=47 I A 233=48 Gal 100 (P 0). 
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Bom 1019 (3). In para. 3 the deed of 
surrender, p. 32, Part 2, it was expressly 
stated that the widows relinquished 
whatever interests they had in the 
estate of their husband. In para. 4 of 
the deed the reversioners were asked to 
take possession of “all movable and im- 
movable properties left by our husband.’* 
There can be no doubt therefore that the 
widows intended to surrender the entire 
inheritance in favour of their daughters. 
In this case the alienation was in favour 
of the daughters who take life estates. 
The principle of Hindu law that a widow 
can accelerate the succession to her hus- 
band’s estate by relinquishing to his 
reversionary heir the whole or the whole 
less what is necessary for her mainten- 
ance, applies although the heir to whom 
the estate is transferred is a female and 
consequently takes a life estate only: see 
611 A 200 (4); see also 46 All 59 (5). 
We agree with the Subordinate Judge 
that there was a valid surrender. On 
this finding a very important question 
of Hindu law falls to be determined. 
That question is this: whether the plain- 
tiffs are bound by the alienation by the 
widows who made the surrender in ex- 
cess of their powers, i. e., not for justify- 
ing necessity, so long as the widows are 
alive, in other words whether they are 
bound by the alienation by Ex. A-1 in 
favour of defendant 1 and Ex. A in 
favour of Niranjan Bera who is no party 
to the suit during the life-time of the 
widows? The Subordinate Judge has 
not determined the question for reasons 
which may best be expressed in his own 
words which follow: 

If defendant I's purchase of 6 bighas of 
land from defendant 6 by kobala Ex. A-1 be 
bona fide and for valuable consideration no ques- 
tion of refund of that consideration money 
arises, for the land would be allotted to the 
plaintiff’s share in the partition and defendant 1 
would be competent like Niranjan to sue for it 
in a suit separately framed for the purpose. 

Niranjan is no party to the suit; we 
are not therefore concerned with the 
alienation by Ex. A. It is argued for 
the appellant that the trial Court should 
not have loft the determination of the 
question in a separate suit but should 
have decided it in the present suit. As 

3. Sakharam Bala v. Thama Bala, 1928 Bom 26= 
107 I 0 265=61 Bom 1019=29 Bom L R 1671. 

4. Sitanna v. Viranna, 1934 P 0 105=148 I 0 
828=61 I A 200=57 Mad 749 (P C). 

5. Sartaji v. Eamjas, 1924 All 166=79 I 0 25=46 
All 69=21 A L J 796. 


to the genuineness and bona fides of 
Ex. A-1 there can be no question on the 
evidence before us. At the same time 
it appears that the alienation was not 
for justifying necessity. That being so 
we are asked by the appellant to hold 
that the alienation of lands covered by 
Ex. A-1 cannot be challenged by the 
plaintiffs so long as the widows are alive, 
for the alienation, even if unauthorized, 
is good during the widows’ life time; on 
the other hand it is said on behalf of the 
respondent that the widows’ surrender 
of their husband’s estate has the effect 
of causing their civil death and should 
have the same effect as if the widows 
had died a natural death and the aliena- 
tion can be challenged at once. There 
is divergence of opinion in this Court on 
the question but the Madras, the Allaha- 
bad and the Patna High Courts have 
taken the view contended for by the 
appellant; while in this Court, Page, J., 
as he then was, has taken the view 
favourable to the respondent; Walms- 
ley, J., on the other hand being of opi- 
nion that the view contended for by the 
appellant is right. There was a differ- 
ence of opinion between Walmsley, J., 
and Page, J., and although there was an 
appeal under S. 15 of the Letters Patent 
the question now in controversy was not 
decided: 52 Cal 1018 (6). We have the 
difficult task of deciding in the present 
case which of the conflicting opinions is 
right. 

It is necessary to premise at the out- 
set that the theory of surrender by a 
Hindu widow of her husband’s estate in 
favour of the entire body of reversioners 
for the time being is one which finds a 
place in the texts of Hindu law and it is 
not correct to say as has been said 
by Kumaraswami Sastri, J., that the 
whole doctrine of surrender and con- 
sequent acceleration of the reversioners 
has no basis in Hindu Smritis but has 
been evolved by Courts of justice on 
general principles of jurisprudence: 41 
Mad 75 (7) at p. 99. So far as the Ben- 
gal School of Hindu law is concerned, 
the theory of surrender or relinquish- 
ment finds support in the ancient 
Smritis. See the following text of Kat- 
yayana quoted in Dayabhaga, Ch. 11, S. 1, 

6. Prafulla v. Bhabani, 1926 Cal 121=91 I C 

897=52 Cal 1018. 

7. Vaidya Nath v. Savithri, 1918 Mad 469=42 

I C 245=41 Mad 75=33 M L J 387 (F B). 
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para. 56: **Aputrashaya nag vartu^shala- 
yanti teroyu-sthita vhunji-ning — Uma- 
ranyaikshanto daradaurdha-mapthayu” 
which has been translated thus: 

The childless widow preserving unsullied the 
bed of her lord and abiding with her venerable 
protector should enjoy the property with 
moderation until her death. After her the 
heirs should take it: Ch. IX, S. 1, para. 66. 

Jimutvahana evolves out of the above 
text of Katyayana the rule that the per- 
sons who would be the next heirs on 
failure of prior clainaants succeed to the 
residue of the estate remaining after her 
use of it upon the demise of the widow 
in whom succession has vested in the 
same manner as they would have suc- 
ceeded if the widow’s right had never 
taken effect. As has been pointed out 
by Sir Asutosh Mookerjee, J., in 40 Cal. 
721 (8) at p. J72, the words used by 
Jimutvahana ''Jatadhi haraya patna 
adhihar prabdhang shehopi vogabashish- 
tang dhanag grinhiyou . . 

(If her right ceases or never takes effect are 
comprehensive enough to include not merely 
the case of the death of the Hindu widow but 
all cases where heriright ceases, in other words, 
the reversioners take the estate not merely 
when the widow dies but also when her title is 
extinguished by renunciation, remarriage or 
the like). 

It has been an accepted principle of 
Hindu law that the widow can destroy 
her life estate in her husband’s inheri- 
tance by surrendering the entire estate 
in favour of the immediate reversioners 
for the time being. The earliest case 
that I have been able to discover is 1 
W. E. 98 (9) where Trevor and Campbell, 
JJ., said this: 

We think it admits of no reasonable doubt 
that under the Hindu law, a Hindu lady in 
possession can relinquish and by relinquishing 
ancitipate for the reversioner their period of 
succession. 

In 19 I. A. 30 (10), Lord Morris in 
delivering the judgment of the Judicial 
Committee explained the theory of re- 
linquishment in these words: 

It may be accepted that according to Hindu 
law the widow can accelerate the estate of the 
heir by conveying absolutely and destroying her 
life estate. It was essentially necessary to 
withdraw her own life estate, so that the whole 
life estate might get vested at once in the 
grantee. 

The scope of the doctrine of surrender 
has be en more f ully expl ai ned in the 

8. Debi Prosad v. Golap Bhagat, (1913) 40 Cal 

721=19 I 0 273 = 17 0 L J 499 = 17 C W N 

701 (F B). 

9. Protab Chandra v. Joymoni, (1864) 1 W R 98. 

10. Behari Lai v, Madho Lai, (1892) 19 Cal 236= 
19 I A 80=6 Sar 88 (P C). 


more recent decision of their Lordships 
of the Judicial Committee in 46 I. A. 
72 (1) where their Lordships point out: 

That it is the eflfacement of the widow and an 
effacement which in other circumstances is 
effected by actual death or civil death — which 
opens the estate of the deceased husband to his 
next heirs at that date. Now there cannot be a 
widow who is partly effaced and partly not so. 

If the surrender means the self-efface- 
ment of the widow, the destruction of 
her life-estate or the withdrawal of her 
life estate it would seem to follow 
logically that it should have the same 
consequences as if the widow had died, 
and just as the reversioner would be 
permitted to challenge alienations with- 
out necessity on her death, it would 
seem that it would be open to him to 
challenge the alienation immediately on 
the surrender of the life estate. 

This brings me to consider the deci- 
sion of the Madras High Court in 39 
Mad. 1035 (ll), in which it was held 
that a surrender by a Hindu widow of 
her interest in her husband’s estate in 
favour of the nearest male reversioner 
cannot affect alienations which were 
made by her prior to the surrender and 
which though not binding on the re- 
versioners were binding on her during 
her life. It is necessary to analyse the 
reasoning on which this decision is 
founded. At the time when this deci- 
sion was given the view taken by 
Bhasyam Aiyangar, J., one of the most 
eminent Judges of the Madras High 
Court prevailed, viz., that on the ad- 
option by a widow although it destroy- 
ed the widow’s estate it could not affect 
prior alienations made by the widow in 
excess of her authority which enured 
during her life-time. See 26 Mad. 143 
(12). A large part of the decision in 39 
Mad. 1035 (11) is based on the analogy 
between the effect of adoption on a 
Hindu widow’s estate and the effect of 
surrender in favour of the nearest re- 
versioner, and as the law prevailed in 
Madras then was that adoption did not 
affect prior alienations during the 
widow’s life-time surrender could not 
be placed on a higher footing. But this 
view of Bhasyam Aiyangar, J., was over- 
ruled by a Pull Bench of the Madras 
High Court in the case already ref erred 

11. Subbamma v. Subrahmanyam, 1917 Mad 473 

=32 I 0 813=39 Mad 1036=30 M L J 260. 

12. Sreeramalu v. Kristamma, (1903) 26 Mad 143 

=12 M L J 197. 
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to, 41 Mad. 75 (7), Sadasiva Aiyar, J., 
observed: 

The artificial mediaeval doctrine of a widow 
having no full power of alienation and the 
consequent doctrine super-imposed by the Ben- 
galee lawyers on this doctrine namely the 
doctrine of acceleration of the reversion through 
a surrender by the widow of her rights as her 
husband’s heir (this second doctrine having 
been adopted for South India also by the Madras 
High Court) cannot, in my opinion, be pushed 
to the extent to which Mr. Karasimha Kao 
wishes that they should be extended, namely, 
so as to defeat the claims of alienees for value 
who as Sir Bhashyam Ayyangar said in 26 Mad 
143 (12) were entitled to be protected in their 
reasonable expectation that they obtain a trans- 
fer valid for the widow’s life except in the rare 
case of remarriage : see 39 Mad 1035 (11) at 
p. 1040. 

I am not unmindful of the fact that 
even after the decision of the Full 
Bench in 41 Mad 75 (7) with regard to 
the effect of adoption on prior aliena- 
tions by the adopting widow the Madras 
High Court has stuck to the view taken 
by Sadasiva Aiyar, J. and Napier, J., in 
39 Mad 1036 (11) : see 48 Mad 933 (13) 
(Ooutts Trotter, 0. J. and Krishnan, J.). 
Another reason given at the end of the 
judgment in 39 Mad 1035 Ul) is that 
the reversioner can stipulate for a right 
to be maintained out of the husband's 
property for her life time and this shows 
that she does not become civilly dead by 
the surrender nor does she cease to re- 
tain the status of widowhood. It is now 
established by the pronouncement of the 
Judicial Committee that the circum- 
stance that a small portion of the in- 
heritance is retained by the widow for 
her maintenance does not make the 
surrender invalid. The widow can by 
her own voluntary act cause her civil 
death. As their Lordships of the Judi- 
cial Committee put it : that is to say 
she can so to speak by voluntary act 
operate her own death : see 46 I A 72 
(1) and 47 I A 233 (2). These Madras 
decisions above referred to as Page, J., 
observed in 52 Cal 1018 (6), are vitiated 
by two fallacious assumptions. The 
learned Judge observed : 

In my opinion, the ratio decidendi of these 
two cases in substance was the same, namely 
that during the life-time or widowhood of the 
widow unauthorised alienations by the widow 
made while she was in the enjoyment of her 
widow’s estate are valid and unimpeachable. 
With great respect to the learned J udges who 
decided those cases the reasoning upon which 

18. Sundara Siva Bao v. Yiyyamma, 1925 Mad 
1267=91 10 401=48 Mad 933=49 MLJ 
266, 
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the decisions rest, in my opinion is vitiated by 
two fallacious assumptions ; (1) that a Hindu 
widow inherits from her husband an estate fora 
term which is coterminous with her life-time or 
at any rate with her widowhood; (2) that while 
she is in the enjoyment of the estate a Hindu 
widow possesses absolute power to alienate the 
property, or any part thereof, for a term which 
does not exceed the period of her life-time or of 
her widowhood. No doubt, an estate inherited 
by a Hindu widow from her husband in some 
cases has been loosely described as her “life- 
estate” or an “estate for her widowhood”, but 
such expressions must be read with reference to 
the context in which they appear, and for the 
reasons which I have stated in my opinion the 
estate which passes to a Hindu widow by way 
of inheritance from her husband subsists until 
it is determined by the happening of some event 
which, according to the principles of Hindu 
law, puts an end to it. It is settled law that 
one of the events which effect the determination 
of a widow’s estate is the surrender of her entire 
interest in the inherited property to the next 
reversioner. 

I agree in the reasoning of Page, J. 
A Hindu widow's estate is not a life 
estate, but it is an estate of inheritance 
to herself and to the heirs of husband; 
5 Cal 776 (14). She represents the estate 
absolutely for some purposes. Her estate 
determines not only on her death but 
also by her own voluntary act which 
causes her civil death, i. e , by surrender 
of her life estate. I agree with Page, J, 
when he considers it a fallacious argu- 
ment to say that while in the enjoyment 
of the estate a Hindu widow has absolute 
power to alienate the property for a 
term which does not exceed her life- 
time. In my opinion she may give, sell 
or transfer the estate for her own life 
ordinarily, but this sale or gift is liable 
to be questioned by the reversioners if 
by her voluntary act she causes her 
death. The powers of a Hindu widow 
to deal with her limited estate has been 
likened to that of a shebait of an endow- 
ment and we have the recent pronounce- 
ment of the Judicial Committee in 60 
I A 124 (15) at p. 130 that 

A Mohant has power (apart from, any 
necessity) to create an interest in property ap- 
pertaining to the math which will continue 
during his own life or to put it perhaps more 
accurately which will continue during his 
tenure of office of Mohant of the Math. 

Their Lordships in the same case laid 
down at p. 131: 

In each case the operation of the purported 
grant is effective and endures only for the period 

14. Moniram Kolita v. Kerl Kolitani, (1880) 6 
Oal 776=7 I A 115=6 C L R 322 (PO). 

15. Ram Charan v. Naurangi, 1933 P 0 75=142 
I C 214=60 I A 124=12 Pat 251 (PO). 
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during which the Mohant had power to create 
•an interest in the property of math. 

Applying what has been said with 
regard to the Mohant of a math to a 
Hindu widow's estate we may say that 
the widow has power apart from any 
necessity to create an interest in her 
husband's estate which will continue 
during her own life or to put it more 
accurately which will continue so long 
as she does not destroy her life estate by 
her own voluntary act or so long as she 
is not dead or civilly dead and the pas- 
sage in the Dayabbaga quoted before 
would seem to place both kinds of death 
on the same footing. The Allahabad 
High Court has taken a similar view, 
similar to the Madras High Court. In 
49 All. 334 (16) Boys, J. observed in the 
course of his judgment that the doctrine 
of surrender having been imported by 
judicial decisions the complementary 
rule that a widow cannot by making a 
surrender defeat the rights created by 
herself and creation of which was within 
her authority should be imported. Here 
again it seems to me that the learned 
Judge has made the erroneous assump- 
tion that the doctrine of surrender is 
not sanctioned by Hindu law texts but 
has been imported by judicial decisions. 
As I have already shown the theory of 
relinquishment or surrender finds sup- 
port in Hindu law. Sulaiman, J., as he 
then was, observed that if the matter 
was res Integra he would have adopted 
the view that it was open to the rever- 
sioner to challenge the alienation imme- 
diately on the surrender taking effect 
but yielded to the weight of authority 
and thought that to take the other view 
might open a wide door to fraud. The 
Patna High Court, Fazl Ali, J., adopts 
the Madras view and they follow the 
Madras view without any independent 
discussion of the soundness of the view: 
see 1935 Pat. 175 (17). Fazl Ali, J. uses 
language which suggests that it was not 
a final opinion. The learned Judge says: 

It appears to me, however, that it is unneces- 
sary to decide this question because having 
regard to the state of authorities on the subject, 
even if the surrender was valid, the plaintiffs 
could not challenge the family arrangement 
between Mt. Loha and the reversioners of 
Maheshdut during the life-time of Mt. Loha. 
Reference was made on behalf of the appellants 
to the dissenting judgment of Page, J. in 1926 

16. Lachmi v. Lacho, 1927 All 268=100 I 0 764 

=49 All 334=25 A L J 161. 

17. Basudeo v. Baidya Nath. 1936 Pat 176=166 

I 0 774. 


pal. 121 (6); but as at present advised I feel 
inclined to agree with the view expressed by the 
Madras High Court in 1926 Mad. 1267 (18) and 
by the Allahabad High Court in 1927 All. 
258 (16). 

It remains to notice a remark of 
Ashutosh Mookerjee, J. in 48 Cal. 605 
(18) at p. 611 to which my learned 
brother drew my attention. In the 
course of argument in a case of surrender 
by a tenant under the Bengal Tenancy 
Act the learned Judge put the question 
in this way: Take the case of a Hindu 
widow transferring a part of the pro- 
perty of her husband and then surren- 
dering the whole property to the next 
reversioner. Can the reversioner turn 
out the transferee ? , . . . Do you not 
see the injustice? The remarks were 
made in the course of discussion with 
reference to the general effect of surren- 
der on prior alienations and cannot be 
regarded as the considered opinion of the 
learned Judge on the question with refer- 
ence to surrender under Hindu law. 
Such remarks have less weight than even 
obiter dicta of learned Judges in a parti- 
cular case. 

In a case which came before the High 
Court of Bombay, 51 Bom. 1019 (3), 
where the limited owner had made a 
gift of the entire inheritance and then 
made the surrender it was held that the 
surrender was inoperative seeing that 
there was nothing on which surrender 
could operate. The learned Judge rather 
inclined to the view that Page, J's. 
opinion might not represent the correct 
rule of Hindu law. This is the state of 
the authorities in the different High 
Courts and they reveal a divergence of 
opinion. So far as this Court is con- 
cerned the question is an open question. 
For the reasons we have given we think 
the logical consequence of the doctrine 
of surrender which means a self-efface- 
ment of the widow and amounts to a 
civil death and complete extinguishment 
of the title of the widow in her husband’s 
estate is that all prior alienations in 
excess of her powers are liable to be 
challenged immediately on her civil 
death just as they could be impeached 
after she had died. In some instance 
this may possibly work out an injustice, 
but those who deal with limited owner 
take a certain amount of risk. On the 

18. Mohsenuddin v. Bhagaban Chandra, 1921 

Oal 444=61 I 0 443=48 Cal 606=26 OWN 

29 (FB). 
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question of injustice again it has to be 
observed that the object of Hindu law 
is to prevent improper alienations by 
the widow or other limited owner. If 
the alienation is for necessity the sur- 
render does not affect the alienee. The 
alienee who deals with a limited owner 
without any inquiry as to necessity takes 
a risk in a case of surrender by the 
widow which has the same effect as her 
ieath. 

The analogy of surrender by a tenant 
to his landlord need not detain us very 
long. The principle of those decisions 
in such class of cases is that a surrender 
only affects what the surrenderer can 
surrender and when he has granted sub- 
ordinate terms or subleases they are not 
discharged: see 5 M & S 146 (19), where 
Lord Ellenborough lays down the propo- 
sition that a surrender operates between 
the parties as an extinguishment of in- 
terest which is surrendered, it does not so 
operate as to third persons who at 
the time of surrender have rights which 
such extinguishment would destroy: 
see (1910) 2 K B 32 (20) and (1911) 2 
K B 473 (21) at pp. 479 and 487 C. A. 
In these cases we are not troubled with 
the fiction of Hindu .law that in certain 
circumstances a Hindu widow can be 
civilly dead and thereby accelerate the 
succession of the next reversioner and 
that such civil death has the same con- 
sequences as if she had died a natural 
death. From the date of the surrender 
the reversioner gets the property freed 
from any alienation in excess of the 
powers of a Hindu widow as if she had 
died. 

The result therefore is that the decree 
of the Subordinate Judge must be varied 
in this way : (l) the lands of Ex. A must 
be kept out of partition as Niranjan is 
no party to the suit; (2) the lands 
covered by Ex. A (l) must be included 
in the partition and should be included 
in the plaintiff-respondent’s allotment 
when allotments are made by the Com- 
missioner. There must be a further 
variation with regard to mesne profits. 
In assessing mesne profits the trial Court 
has not excluded the land of Ex, A 
which was sold by Ananda to Niranjan 
Bera who is not a party. The area of 

19. Beadon v. Pyke, (1816) 5 M & S 146. 

20. Parker v. Jones, (1910) 2KB 32=79 LJ K B 
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the land being 3 bighas there should be 
a proportionate reduction taking the 
entire area to be 24 bighas. The mesne 
profits should be reduced to 3/24 of 
Rs. 972 or roughly Es. 120; (3) the 
amount of mesne profits therefore decreed 
against the defendant-appellant should 
be Rs. 972 minus Rs. 120, i. e. Rs. 852^ 
Subject to these three variations the ap- 
peal will stand dismissed with two-thirds 
costs of the appeal including the hearing 
fee. The hearing fee is assessed at nine- 
gold mohurs. 

Narsing Rau, J. — This appeal arises- 
out of a suit brought by the plaintiflfs- 
respondents for the establishment of 
their right to a half-share of the lands- 
described in Schs. (ka) and (kha) to the 
plaint and for recovery of khas posses- 
sion of the same after partition. There 
was also a prayer for mesne profits 
against defendants 1 and 3. The suit 
was decreed in part, the plaintiffs’ right 
to a half share of the lands of Sch. (kha) 
with the exception of certain plots be- 
ing declared, and a direction for parti- 
tion being made. Specific directions 
were given that at the partition, the- 
land of certain sale-deeds, vii^., Ex. A 
and Ex. A (l), were to be allotted to the 
plaintiffs and plot No. 10 of Sch. (kha) 
was to be kept joint. As regards mesne 
profits, the learned Subordinate Judge 
made a decree for Rs. 972 against defen- 
dant 1 in respect of the three years pre- 
ceding the institution of the suit. De- 
fendant 1 has filed the present appeal. 
To understand the nature of the plain- 
tiffs’ claim, it is necessary to bear in 
mind the relationship between the par- 
ties as shown in the genealogical tree 
given below: 

[For genealogical tree, see next page] 

Bhagabat Prodhan died on 11th July 
1920 leaving surviving him two widows 
Rupa Bewa (pro forma defendant 4) and 
Ananda Bewa (pro forma defendant 5), 
three daughters Dhattri Mani (a sonless 
widow), Kausalya (plaintiff l) and 
Padmabati (plaintiff 2) a brother Khettra 
Mohan, and Khettra Mohan’s two sons^ 
Ram Krishna (defendant l) and Gobind 
(defendant 2). The plaintiffs’ case is 
that the property in suit was joint bet- 
ween Bhagabat and his brother Khettra 
Mohan, and that on Bhagabat’s death, 
his widows inherited his estate, with 
the two plaintiffs as the next rever- 
sioners. (The family being governed by 
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Bhagabat=Doulati (1st wife) 

predeceased husband) 
Rupa Bewa (2nd wife) 
(pro forma defendant 4) 
Annada Bewa (3rd wife) 
(pro forma defendant 5) 


Sital Prosad Dhattrimani 

(predeceased father) (sonless widow) 

the Dayabhaga Law, the soaless and 
widowed daughter Dhattri Mani is 
excluded). But it is said, Khettra 
Mohan, taking advantage of the youth 
and inexperience of the widows set 
up his own son Ram Krishna (defen- 
dant l) as the adopted son of Bhaga- 
bat and not only produced a deed of 
adoption, but also got it registered. 
Then there was further harassment of 
the widows, whereupon one of them com- 
menced proceedings under S. 107, Cri- 
minal P. C., which however ultimately 
failed. Khettra Mohan continued to op- 
press them and, by cleverly misrepre- 
senting the nature of the documents, got 
them to execute two separate nadabi 
ekrarnamas in which, amongst other 
things, they admitted Ram Krishna to 
be Bhagabat’s adopted son. 

As a corollary to this admission, they 
declared in the same documents that 
they had no right, title, or interest in 
their deceased husband’s property. When 
subsequently one of them, Annada Bewa 
(pro forma defendant 5) discovered the 
true nature of the documents, she 
brought a suit in the Subordinate Judge’s 
Court (No. 140 of 1920) to have them as 
well as the deed of adoption declared 
fraudulent and inoperative, but Khettra 
Mohan was too clever for her, won over 
the tadbirkar (defendant 3), and got the 
suit dismissed. The present plaintiffs 
then took up the fight and brought an- 
other suit for the same purpose, as the 
nearest reversioners entitled to succeed 
on the death of the widows. This time 
the suit was decreed, the Court holding 
that Ram Krishna was not the adopted 
son of Bhagabat and that the deed of 
adoption was wholly unreliable. There 
was an appeal against the decree, but it 
did not succeed. Nevertheless Ram 
Krishna and his father continued ille- 
gally to possess all the disputed lands 
and after the father’s death, Ram Krishna 


Khetra Mohan 


Gobind Prodhan Ram Krishna Prodhan 
(defendant 2) (defendant 1) 


Kausalya Padmabati 

(plaintiff 1) (plaintiff 2) 

alone possessed them, the only exception 
being a small plot of bighas with 
which the father won over to his side 
defendant 3. 

We now come to the last stage of the 
story. On 20th February 1926 the 
widows surrendered their estate in 
favour of the plaintiffs thereby acceler- 
ating the inheritance and entitling them 
to bring the suit out of which this ap- 
peal has arisen. Such in substance is 
the case of the plaintiffs. Defendant 1, 
who is the appellant in this Court, con- 
tested the suit. In the written defence 
he filed, he maintained that the deed of 
adoption was in fact executed by Bhaga- 
bat and that the nadabi deeds and cer- 
tain connected transactions represented 
a family settlement of the disputes aris- 
ing out of the adoption. These con- 
nected transactions were (l) that Rupa 
Bewa received Rs. 560 in cash for main- 
tenance and (2) that Annada Bewa re- 
ceived for the same purpose (a) an abso- 
lute gift of 3 bighas of land and (b) the 
gift of a life-interest in another 5 bighas 
19 cottahs 2 chittaks. The nadabi deeds 
were executed on 29th September 1920, 
and the deeds of gift on 2ad October 
1920. 

The defendant also mentioned that 
on 30th January 1923, Annada Bewa, 
in order partly to defray the costs 
of her unsuccessful suit, sold back to 
him for Rs. 500 the life-interest (b) 
which she had received from him ; of 
this sum, she received Rs. 300 in cash, 
the balance being applied in liquidation 
of the costs decreed to him in that suit. 
This sale-deed is Ex. A (l) in the case. 
She also sold, in 31st January 1923, the 
other 3 bighas to one Niranjan Bera, 
who is nob a party to the present suit. 
Ex. A is a certified copy of the sale-deed. 
The importance of these transactions 
from the point of view of the defence 
will appear presently. 
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The defendant further claimed the 
lands of Sch. (ka) and plots 16 and 19, 
Soh.(kha) as the separate. property of his 
father Khettra Mohan ; he disclaimed 
any interest in certain other dags of 
Sch. (kha) ; he denied having trans- 
ferred any property to defendant 3. On 
these points the decree under appeal is 
in his favour ; but he contends that on 
certain other points also the lower 
Court should have found for him. His 
main contentions in appeal are: (l) that 
the surrender relied upon by the plain- 
tiffs was invalid, inasmuch as it was not 
in respect of the entire estate ; (2) that 
it was not a bona fide surrender, be- 
cause it was obviously a mere device to 
defeat the family settlement embodied 
in the nadabi deeds and connected trans- 
actions ; (3) that in any case the decree 
is erroneous as to the lands of Exs. A 
and A (l) ; and (4) that the basis on 
which mesne profits have been allowed 
by the lower Court is wrong, I shall 
proceed to discuss these points seriatim. 
First, as to the surrender not being in 
respect of the whole estate, it has been 
argued that besides the cadastral survey 
plot No. 22 of interest No 201 dealt 
with in the Subordinate Judge’s judg- 
ment, there are certain other plots which 
though belonging to Bhagabat’s estate 
do not figure in the deed of surrender 
(Ex. 1). 

These are plot No. 7 of interest 
No. 14 in mouza Mahesdarbar Bai- 
bartachak and plots Nos. 16 and 87 
of interest No. 32 in mouza Ukil- 
chak ; it is pointed out that these 
are mentioned amongst the joint lands 
of Bhagabat and Khettra Mohan in 
the record. of-rights [Ex. 0 (1) and 
O (5)], but find no place in the deed of 
surrender. It would appear, however, 
that so far as these additional plots are 
concerned, no objection was taken either 
in the written statement or even sub- 
sequently in the lower Court. If it had 
been taken in good time, the plaintiffs 
might have been able to produce evi- 
dence to explain the position, e. g. it is 
possible that these plots ceased to form 
part of Bhagabat’s estate in consequence 
of some valid alienation between the 
record. of. rights and his death. It is 
impossible to entertain the objection at 
this late stage. 

The next contention is that the sur- 
render was not a bona fide one. It is 


argued that the nadabi deeds were part 
of a perfectly good family settlement 
and were in no way vitiated by the cir- 
cumstance that the widows had entered 
into them under a mistake of fact or law 
as to the adoption of Earn Krishna by 
Bhagabat. Even if there was such a 
mistake and the Courts subsequently 
found against the adoption the settle- 
ment, it is urged, must stand; and if the 
settlement stands the surrender must 
fall, for you cannot surrender that of 
which you have already divested your- 
self. To this argument, there is at least 
one fatal objection; it has been found 
by a competent Court that not only was 
there no adoption, but that the deed of 
adoption set up was “a highly suspicious 
document” and utterly unreliable (vide 
Ex. 6). Out of this fictitious adoption 
grew the disputes which led to the 
alleged family settlement. When a 
party, by its deliberate fraud, creates a 
dispute, it can hardly be called a bona 
fide dispute and any resulting family 
settlement can hardly be upheld. If the 
family settlement alleged in the present 
case falls on this ground, as I think it 
must, it cannot be an obstacle to any 
subsequent surrender. As the Subordi- 
nate Judge has justly observed, no device 
was needed to avoid the nadabi deeds; 
they were doomed, once the adoption 
was pronounced a myth. The real rea- 
son for the surrender in this case is to 
be found in the deed of surrender itself. 
Ex. 1; the widows, defrauded and defea- 
ted at every turn by defendant 1 and 
his father felt that they were incapable 
of looking after their husband’s property 
and consequently surrendered their 
estate to their more capable step-daugh- 
ters — a perfectly natural step to take in 
the circumstances. There is therefore 
no substance in this contention. 

The third contention is that in any 
event the decree is erroneous as to the 
lands of Ex. A and A (l). I think this 
contention is clearly right so far as 
Ex. A is concerned. By this sale deed, 
Annada Bewa sold to Niranjan Bera 
3 bighas of land in mouza Ukilchak 
which formed part of the property in 
suit and which Ham Krishna had pur- 
ported to transfer to her, as Bhagabat’s 
adopted son. The sale as well as the 
transfer took place while Annada Bewa 
was still under the impression that the 
adoption was a fact. Ultimately it 
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turned out that the adoption was not a 
fact, so that, in reality, at the time of 
the sale to Niranjan Bera, Annada Bewa 
had an interest in the land as one of 
Bhagabat’s widows and not the absolute 
interest which might have been hers if 
the adoption had been true. What was 
the effect of a sale in such circumstances 
is a question which cannot be decided 
in the absence of the vendee Niranjan 
Bera, who, as already stated, is not a 
party to the present suit. Tt follows 
therefore that so far as this suit is con- 
cerned, we must exclude the lands of 
Ex. A from the property to be parti- 
tioned. Ex. A (l), however, stands on 
a different footing: The vendee in this 
instance is defendant 1 himself and the 
effect of the sale has therefore to be 
decided. Let us see exactly what the 
document purported to convey; for this 
purpose it must be read with Ex. P. By 
Ex. P Ram Krishna, in his assumed 
capacity as Bhagabat*s adopted son, 
made over to Annada Bewa in lieu of 
maintenance, etc., 6 bighas 19 cottahs 
2 chittaks of land for the term of her 
life and by Ex. A (l) she sold that life- 
interest back to him for Rs 500. 

One view to take of this double tran- 
saction possibly the correct view — is 
that as in fact Ram Krishna was not 
Bhagabat’s adopted son at all, nothing 
passed under Ex. P and as Ex. A (1) 
purported to convey back precisely what 
the widow obtained under Ex. P, noth- 
ing could pass under Ex. A (l) either, 
in spite of the fact that she had at the 
time an independent title to the land, 
derived not from Ram Krishna under 
Ex. F, but from her deceased hus- 
band. Let us, however, assume that 
Ex. A (l) must, in the circumstan- 
ces, be deemed to be an alienation 
from whatever estate she actually had 
in the property. What she actually had 
was a Hindu widow’s interest (the co- 
widow is said to have been a consenting 
party to Ex. A (1) — vide para. 11 of the 
written statement) : what she conveyed 
in terms by means of Ex. A (l) was her 
life-interest. It is now a commonplace 
that a Hindu widow’s estate is not an 
estate for life, being (among other inci- 
dents) terminable by such events as re- 
marriage, adoption and surrender. 
Strictly speaking, therefore, the convey- 
ance ceased to have effect as soon as 
the widow’s estate itself was extin- 


guished by the surrender. But there 
have been differences of opinion on the 
effect of surrender on prior alienations. 
The general question may be put thus : 
When a Hindu widow who has made an 
alienation of her deceased husband’s es- 
tate in excess of her powers subse- 
quently makes a bona 6de surrender of 
her estate to the nearest reversioner, 
what is the reversioner’s position as re- 
gards the right of challenging the alien 
ation ? Two views have been taken : 
(A) that the reversioner may challenge 
the alienation at once; (B) that he must 
wait until the widow’s death. 

The Madras and Allahabad High 
Courts have adopted (B), although even 
they appear sometimes to admit that 
(A)is the more logical view: (see Curgen- 
ven, J.’s judgment in the Madras case 
reported in 1927 Mad. 429 (22) and 
Sulaiman, J.’s judgment in the Allaha- 
bad case reported in 49 All. 334 (16). 
So far as this Court is concerned, the 
question arose in 52 Cal. 1018 (6) where 
Walmsley, J., took view (B) while 
Page, J., took view (A) ; on a Letters 
Patent Appeal, it was held that there 
had been no proper surrender in the case 
at all, so that the question of the effect 
of a proper surrender was left open. In 
addition must be mentioned Mookerjee, 
Ag. C. J.’s expression of opinion in favour 
of view (B) in the course of the hearing 
of the case 48 Cal. 605 (18) which rela- 
ted to surrender by an occupancy 
raiyat. 

Analysis of the decisions and opinions 
in favour of view (B) whether in this 
Court or in other High Courts shows 
that they are mainly based on the prin- 
ciple that no one can be permitted to 
derogate from his own grant. Having 
made an alienation, the widow ought 
not to bo permitted to defeat it by a 
wholly voluntary act like surrender : 
such is the argument. Speaking with 
great respect, this does appear to give 
due weight to three factors peculiar to 
the problem under discussion : (1) that 
the grantor in our case — a Hindu widow 
— is not a full owner, but only a qualified 
owner, (2) that the original grant, even 
apart from any question of surrender, is, 
generally speaking, not only in excess of 
her disposing power, but also known to 
be so to both parties (e. g., everybody 

22. Karuppa Piilai v. Irulayee, 1927 Mad 429= 
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knows that a Hindu widow cannofe, ex- 
cept within certain narrow limits, make 
an absolute gift of any portion of her 
deceased husband's property); (3) that 
the subsequent surrender, though in 
some respects akin to a grant is really 
equivalent to renunciation of, or retire- 
ment from the estate. Translated into 
these terms, the principle that no one 
can be permitted to derogate from his 
own grant would almost seem to take 
the form : No qualified or limited 
owner can be permitted to retire from 
his estate after making a grant in abuse 
of his powers — which is by no means a 
self-evident proposition. But apart 
from this, view (A) does not really vio- 
late the principle; for, once it is settled 
by authority that (A) is the right view, 
every grantee would know beforehand 
that the grant made to him, whatever 
its face value, is liable to be impeached 
immediately upon a surrender. The 
grant being thus known to be termin- 
able by surrender, the surrender, when 
it comes, cannot be said to derogate from 
the grant. 

In answer to this, it will probably be 
said that such would doubtless be the 
position when view (A) has been estab- 
lished by authority but, it will be asked, 
what about grants already made ? They 
may already have created expectations 
that they would not be affected by sur- 
render and it would bo most unjust to 
allow those expectations to be defeated. 
Now the question as to what are the ex- 
pectations of an alienee in a particular 
case and to what extent they deserve 
recognition must depend largely on the 
facts of that case. Take, for instance, a 
case of gift. It is well known that a 
llindu widow cannot, except within cer- 
tain narrow limits, make an absolute 
gift of any portion of her deceased hus- 
band's estate. The donee in such a case 
does not expect to get its full face value; 
he knows that sooner or later it is likely 
to be impeached, and as he has paid 
nothing for it, it cannot matter very 
much that it is impeached sooner rather 
than later. There is no obvious injus- 
tice involved in holding in such a case 
that the gift comes to an end as soon as 
there is a valid surrender. Or, take the 
case of a sale without justifying necessity. 
Here again the legal position is well- 
known, and it may safely be asserted 
that the alienee, though he purports to 


buy an absolute title, usually pays only 
the price of a limited interest. We have 
not here the case of a person who buys 
in good faith his vendor’s life estate and 
expects to get what he has bought: 
rather have we a transaction in the 
nature of a gamble whose object is to 
secure the chance of an absolute title 
for the lowest possible price. A Hindu 
widow's estate lends itself to such a 
gamble, because for certain purposes it 
is more than a life estate and in certain 
events it may prove to be less; the 
buyer often profits from the former 
circumstance and cannot fairly ask to 
be relieved of the latter risk. Let ua 
look at the matter for a moment from 
the reversioner’s point of view. On a 
strict interpretation of the doctrine of 
surrender, he has undoubtedly the right 
to impeach the alienation at once. Ex 
hypothesi, he was no party to the alie- 
nation; if he were, the question of his 
challenging it would not arise at all. 
Again, the surrender postulated being a 
bona fide one, we have no right to as- 
sume that it was procured by his fraud. 
Now it is a well-recognized rule that a 
person in whom a legal right is vested is 
not to be deprived of its benefit by 
equity unless some fraud, negligence, or 
other misconduct can be proved against 
him. On what ground, then, is the 
reversioner to be deprived of his right 
to impeach the alienation immediately 
upon the surrender ? In a good many 
cases, therefore, view (A), which rests 
on the principle that when the original 
estate ceases, that which is derived from 
it also ceases, can be rigorously enforced 
without any injustice. It seems to me 
to be an unwarrantable assumption to 
make that in every case equity requires 
us to hold in favour of view (B). So 
much for considerations of equity. Let 
us now consider a few analogies. When 
a widow re-marries, there is the same 
fiction of death as in the case of sur- 
I’ender. The relevant part of S. 2, Hindu 
Widows’ Remarriage Act (Act 15 of 
1856) runs: 

All rights and interests which any widow 
may have in her deceased husband’s property 
.... shall, upon her remarriage, cease and deter- 
mine, as if she had then died; and the next heir 
of her deceased husband, or other persons enti- 
tled to tl^e property on her death, shall there- 
upon succeed to the same. 

Surrender also has been authoritatively 
described as an act whereby the widow 
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operates her own death: 46 I. A. 72 (l). 
Now the effect of re-marriage on prior 
alienations was discussed in the case of 
8 C. L. J. 542 (23) and Mookerjee, J., 
had no diflSculty in rejecting the conten- 
tion urged before him that the rever- 
sionary heir ought not to be permitted 
to recover possession of the property 
alienated until the termination of the 
widow’s natural life. In other words, 
the learned Judge holds the view corres- 
ponding to (A), and so far as the effect 
of remarriage under the Act is concerned, 
the correctness of the view does not 
appear ever to have been questioned. 

Consider now another class of cases, 
namely those where the widow renounces 
the world, as in S. D. A. 595 (24). In 
this case, Radha Binodo sued for posses- 
sion of certain properties improperly 
alienated by his widowed aunt Tara- 
rnonee, on the ground that as she had 
renounced the world hy becoming a bai- 
ragini he had succeeded as reversioner 
to her husband’s estate and was entitled 
to impeach the alienations. Against 
him, it was contended that the so-called 
renunciation was no renunciation at all; 
that the widow had taken the step with 
the fraudulent object of getting rid of 
her debts and liabilities, and that the 
Court should not assist a party claiming 
on the ground of such fraudulent act. 
An issue was framed in the following 
terms : 

Whether plaintiff’s allegation that Tara- 
monee has become a bairagini be proved or not; 
and even if it bo, whether plaintiff has a right 
to bring a suit like the present, whilst she is 
living ? 

On both points the Sudder Dewany 
Adalat decided in the affirmative, ob- 
serving: 

the act (i. e., renunciation) having been proved 
to have been done, the legal effect of the act 
followed by the immediate succession of plaintiff 
in this suit as full heir to the rights of his 
maternal uncle Ramdoolal Roy, and with that 
succession, the right to sue for them. 

Although the suit ultimately failed 
on other grounds, it is clear from the 
above that when a widow’s estate is 
terminated by her renouncing the world, 
the reversioner is held to be immediately 
entitled to impeach any alienations made 
by her in excess of her powers. Sur- 
render being supposed to be equivalent 

23, Nitya Madhab Das v. Srinath Ohandra, 

(1908) 8 0 L J 642. 

24. Hafzoonissa v, Radha Blnode, (1866) S D A 
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to renunciation of the world, the same 
rule should apply to cases of surrender 
also. Let us next take the case of adop- 
tion. It is now settled that the adopted 
son can at once proceed to avoid any im- 
proper alienations made by the adoptive 
widow; he need not wait until her death. 
At one time, a different view prevailed 
in certain parts of India, mainly on 
those very grounds of equity which are 
now urged in the case of surrender: see, 
for instance 26 Mad. 143 (12). But since 
the Privy Council judgment in 32 I. A. 80 
(25) there has been no doubt in the 
matter and the decision in the Madras 
case cited above has been overruled by 
a Full Bench in 41 Mad. 75 (7). 

Indeed, in one respect, cases of sur- 
render stand on stronger ground than 
cases of adoption; for whereas in cases 
of adoption, the Courts may to some ex- 
tent recognize the validity of ante-adop- 
tion agreements reserving a life interest 
to the adopting widow, any such reser- 
vation by the widow in a deed of sur- 
render invalidates the surrender. In 
other words, the widow’s estate may to 
a certain extent co-exist with adoption, 
but never with surrender. For a proper 
surrender there must be a complete 
withdrawal of the widow’s estate and it 
is this necessity which is said to operate 
as a check on the frequency of such tran- 
sactions: 19 I. A. 30 (10). If so, it is diffi- 
cult to see how any portion of that 
estate can be held to survive in the 
hands of an alienee. Take again the 
case of a shebait or mahant, who like 
a Hindu widow, is a qualified owner 
of property. It now appears to be set- 
tled that when a mahant makes a dispo- 
sition of a portion of the property ap- 
pertaining to the math (apart from any 
question of necessity) the disposition is 
effective and endures only for the period 
during which he had power to create an 
interest in the property of the math: 60 
I. A 124 (15). It does not necessarily 
endure for the term of his life; it is valid 
only during his tenure of office, and can 
be impeached by his successor as soon as 
that tenure ceases: 

Whatever the intended duration of the at< 
tempted grant may be, it is good, but good onl^ 
for the limited period indicated. 

The only analogy on the other side 
would appear to be from the law of land- 

25. Banomali Roy v. Jagat Ohandra, (1905) 85 
Cal 669=82 I A 80=8 Sar 784 (P 0). 
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lord and tenant. When a lessee surren- 
ders his term to the lessor, the surren- 
der does not as a rule affect under-leases. 
But supposing an under-lease was in 
excess of the lessee s powers (just as in 
our case, the alienation postulated is in 
excess of the widow's disposing power) 
bow far would the rule apply ? In (1910) 
2 K. B. D. 32 (20), there was such an 
under-lease, the lessee having sublet in 
breach of a covenant that he would not 
do so without the lessor’s consent; and 
it was held that the lessee’s subsequent 
surrender did not terminate the under- 
lease. But Darling, J., pointed out that 
if the question had arisen between the 
lessor and the under-lessee, that is, bet- 
ween the reversioner, and the holder of 
the interest derived from the surrender 
the decision might have been otherwise. 
In the class of cases we are considering, 
the question is in fact between the per- 
son corresponding to the reversioner 
(this person also happened to be called 
a reversioner, although in a ditferent 
sense from that of the English law of 
real property) and the holder of the in- 
terest derived from the surrender, so 
that even this limited analogy can hardly 
be said to point in favour of view (B). 

For all these reasons I am of opinion 
that (A) is the right view; if in any par- 
ticular case its strict enforcement leads 
to injustice, the Court can, in setting 
aside the alienation, impose such terms 
as it thinks fit in order to compensate 
the alienee. 

Applying this rule to the facts of the 
present suit, it is clear that tbe plain- 
tiffs-respondents must be allowed to im- 
peach the sale effected by Ex. A (1), the 
vendor’s estate having been extinguished 
by surrender on 20th February 1926. 
There is nothing in the circumstances to 
entitle the vendee to any compensation 
from the plaintitis-respondents. Com- 
ing now to the last of the appellant’s 
contentions, namely as to the basis on 
which mesne profits have been allowed, 
it is clear that a modification of the Sub- 
ordinate Judge’s order is necessary. In 
computing the area available for mesne 
profits, the 3 bighas sold to Niranjan 
Bera, who is not a party, should have 
been excluded. The amount of mesne 
profits awarded against the defendant- 
appellant should therefore be reduced 
proportionately. In the result I agree 


1935 

in the order proposed by my learned 
brother. 

S.R. Appeal dismissed. 
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Derbyshire, 0. J. and 
E. C. Mitter, j. 

Hemendra Nath Boy Ghoudhury — 
Plaintiff — Appellant. 

v. 

Jnanendra Prasanna Bhaduri and 
others — Respondents. 

Appeal No. 84 of 1933, Decided on 
14th May 1935, from appellate decree of 
Sub-Judge, Third Court, Mymensingh, 
D/. 20th July 1932. 

^ (a) Li mitation— Life tenant dispossessed 
— Reversioner’s suit for possession within 
12 years of death of tenant is in time — 
Successive life estates — - Reversioner's suit 
for possession is in time if within 12 years of 
death of last holder. 

If a life tenant be dispossessed the reversioner 
or remainderman is in time if he institutes the 
suit for possession of immovable property within 
12 years of the death of the life tenant, and if 
successive life estates had been created the re- 
mainderman or the reversioner will be in time if 
he institutes the suit for possession within 12 
years of the death of the last life tenant. 

[P 703 C 2] 

(b) Adverse Possession — Adverse posses- 
sion against life tenant is not adverse pos- 
session against reversioner. 

Adverse possession against a life tenant will 
not be adverse possession against the reversioner 
or the remainderman: 23 Bom 726 and 1929 
P G 166, Foil. [P 703 0 2] 

^ (c) Limitation — Cause of action arising 
in lifetime of last full owner —Subsequent 
interposition of life estate — Art. 140 or 141, 
Lim. Act, does not apply — Art. 142 applies. 

If the cause of action has arisen during the life 
time of the last full owner, the subsequent 
interposition of a life estate or a widow’s estate 
would not bring into operation either Art. 140 
or Art. 141, Lim. Act, on the principle formulat- 
ed in S. 9 of the said Act. Art. 142 of the Act 
would apply, time running from the date of 
the dispossession: 1929 P G 168 and 1921 Mad 
272, Foil. [P 704 0 1] 

^ (d) Evidence Act (1872), S. 114 — Pre- 
sumption — State of things found to exist at 
particular time— Presumption is that it con- 
tinues — No rule of evidence for presumption 
backwards exists. 

There is a presumption that a state of things 
found to exist at a particular point of time con- 
tinues, but there is no rule of evidence by 
which one can presume backwards; 1934 Cal 
707. Foil. [P 704 0 2] 

(e) Limitation Act (9 of 1908), Arts. 140, 
141— Plaintiff’s suit prima facie under Arts. 
140 and 141 — Defendant to avoid operation 
of articles must prove that limitation started 
from time of last full owner, i. e., he was 
dispossessed when full owner. 
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When plaintiff brings his case prima facie 
under Arts. 140 and 141, and the defendants want 
to avoid the operation of these articles they 
must prove that limitation began to run from 
the time of the full owner, that is to say he 
was dispossessed when ha was the full owner: 
1916 Cal 629, DisL [P 701 0 2] 

(f) Hindu Law — Adoption — Anti-adoption 
agreement by adoptive mother with natural 
father of adoptee --Agreement is valid apart 
from custom. 

Though the real ground on which an anti- 
adoption agreement can be validated is custom, 
such agreements between the adoptive mother 
and natural father have been recognised as valid 
by Indian Courts apart from the question of 
custom: 1927 P G 139 and 1918 Gal 395. Foil, 

[P 705 0 2] 

(g) Custom— Custom or usage separately 
brought to Court’s notice— Courts may hold 
custom or usage as introduced in law with- 
out proof thereof in each case. 

When a custom or usage, whether in regard 
to a tenure or a contract or a family right is 
repeatedly brought to the notice of the Courts 
of a country, the Courts may hold that custom 
or usage to be introduced into the law without 
the necessity of proof in each individual case: 
1918 P G 81. Foil. [P 705 C 2] 

Atul Chandra Gupta and Gunendra 
Krishna Ghosh — for Appellant. 

Dr. Basakh and Jatindra Nath Sannyal 
— for Respondents. 

R C. Mitter, J. — The plaintiff who 
is the appellant before us sued for pos- 
session of some plots of land, his case 
being that they form parts of his estates 
bearing touzi Nos. 1624, 1644 and 1647 
of the Mymensingh Collectorate, The 
defendants claim the said lands to be 
parts and parcels of their estate bearing 
touzi No. 1646 of the aforesaid Gollec- 
torate. Both the Courts below have 
found that portions of the lands in suit 
surrounded by red lines in Commission- 
er’s map fall within the plaintiff’s es- 
tates, but on the question of limitation 
the Courts below have differed. 

For the purpose of deciding the ques- 
tion of limitation it is necessary to 
consider the following facts : Golak 
Nath Roy was the proprietor in the 
past of the estates claimed by the plain- 
tiff. He died on lObh May I846, with- 
out any issue but survived by a widow, 
Jahnvi Choudhurani. Ho had given 
his wife power to adopt a son to him. 
Shortly after his death his widow, 
Jahnvi Choudhurani adopted Baikuntha 
Nath Roy Choudhury, who on his adop- 
tion become the full owner of the pro- 
perties left by Golak Nath. On 6bh 
September 1865, Baikuntha Nath how- 


ever executed an ekrarnama (Ex. 3) in 
favour of his adoptive mother, Jahnvi 
Choudhurani. It is not disputed that 
by the said document a life estate was 
created in favour of Jahnvi Choudhu- 
rani, in respect of the properties left by 
Golak Nath, and Baikuntha Nath was 
to get possession on her death. Jahnvi 
Choudhurani died on 24bh February 
1900. Baikuntha died on 27th April 
1887 leaving him surviving a widow, 
Rani Dinomani. He left no son, but gave 
Rani Dinomani power to adopt a son to 
him. On the death of Jahnvi Chou- 
dhurani Dinomani. went into possession 
of the estate, in which, according to 
Hindu law, she had a widow’s estate 
till 3rd August 1914, when she adopted 
the plaintiff. Ordinarily the estate would 
have vested in the plaintiff in absolute 
right from the date of the adoption and 
he would have been entitled to take 
possession, but a few days before the 
adoption his natural father, he being a 
minor then, entered into an agreement 
with the adoptive mother. Rani Dino- 
mani, by which Rani Dinomani was to 
remain in possession of the estate as a 
life tenant and on her death the plain- 
tiff was bo get possession. This agree- 
ment was executed on 17th July 1914 
and has been marked Ex. 3 (a). Rani 
Dinomani died on 9bh September 1918 
and the suit was filed on Bth Septem- 
ber 1930 and registered on lOfch Septem- 
ber 1930. The plaintiff contends that 
his suit is in time. Arts. 140 and 141, 
Dim Act, being the articles applicable 
to the case. 

It is well settled that if a life tenant 
be dispossessed the reversioner or re- 
mainderman is in time if he institutes 
the suit for possession of immovable pro- 
perty within 12 years of the death of the 
life tenant, and if successive life estates 
had been created the remainderman or 
the reversioner will be in time if he in- 
stitutes the suit for possession within 
12 years of the death of the last life 
tenant. 

Adverse possession against a life te- 
nant will not be adverse possession 
against the reversioner of the remain- 
derman. This has been settled by the 
decision of the Judicial Committee of 
the Privy Council in 26 I. A. 71 (l) and 
whatever doubts had been raised after 

1 . Ranohordas v. ir'arbatibhai, (lb99) 23 Bom 

725=26 I A 71 (P 0). 
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that decision in India in regard to suits 
for possession of immovable property by 
a reversioner succeeding on the death of 
a Hindu widow has been removed by the 
later decision of the Judicial Committee 
in 56 I. A. 267 (2). It is also well set- 
tled that if the cause of action arose 
during the lifetime of the last full 
owner, the subsequent interposition of a 
life estate or a widow’s estate would 
not bring into operation either Art. 140 
or Art. 141, Lim. Act, on the principle 
formulated in S. 9 of the said Act. 
Art. 142, Lim. Act would apply, time 
running from the date of the disposses- 
sion. This has been laid down in 44 
Mad 951 (3) at pp. 957 and 958. The 
same principle is involved in the judg- 
ment of Lord Atkin in 56 I. A. 192 (4). 
In the case before us the plaintiff 
alleged that Jahnvi Choudhurani had 
been dispossessed in the year 1878, 
when she was holding the estate as a 
life tenant. He satisfied the learned 
Munsif but the learned Subordinate 
Judge has held that he has failed to 
prove the said fact. The learned Sub- 
ordinate Judge has held further that the 
defendants had taken possession of the 
lands in suit before 1865 that is, at a 
time when Baikuntha was the absolute 
owner, but we do not consider that his 
said finding is based on evidence. The 
learned Subordinate Judge first obser- 
ved that the oral evidence adduced by 
the parties was unconvincing. He then 
referred to the evidence of D. W, 3. He 
then referred to the defendants’ chitas 
(Ex. A series), the earliest of which is 
of the year 1871 and came to the con- 
clusion that the defendants were in pos- 
session through tenants from before the 
year 1865. We have gone through the 
evidence of the said witness which is 
vague to a degree, and does not carry the 
defendants* possession to a period prior 
to 1865. The chittas also do not carry 
the defendants’ possession to a period 
earlier than 1870 or 1871. Feeling this 
difificulty the learned Subordinate Judge 
made the following observations: 

It gives a clear indication that the jotes of 
Gagan and Ashraf (defendants’ tenants on the 

2. Jaggo Bai v. Utsava Lai, 1929 P 0 166=117 
I G 498=56 I A 267=51 All 439 (P 0). 

3. B. Sesha Naidu v. Peria Sami Odyar, 1921 
Mad 272=68 I C 734=44 Mad 951=41 M L J 
168. 

4. Skinner v. Nauni Lai Singh, 1929 P 0 158= 
117 I 0 22=56 I A 192=51 All 367 (P 0). 
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lands in suits) were old tenancies and were 
created before the landlords’ (defendants) survey 
of 1278 B. S. (1871). In the circumstances it 
would be a quite proper thing to presume pos- 
session retro in favour of the defendants. 

It is on thi^ observation that he based 
his finding that the defendants’ posses- 
sion began in 1865. We do not consider 
that this is the proper way of deciding 
the said question. There is a presump- 
tion that a state of things found to 
exist at a particular point of time con- 
tinues, but there is no rule of evidence 
by which one can presume backwards: 
38 C W N 763 (5) at p. 769. 

For these reasons we hold that the 
finding of the learned Subordinate Judge 
that the defendants’ possession began 
before 1865 is not binding on us. It 
must therefore be taken that the plain- 
tiff has failed to prove that the dispos- 
session was after 1865 and that the de- 
fendants have also failed to prove that 
they began to possess before 1865. The 
question therefore turns upon the ques- 
tion of onus. The plaintiff came to 
Court on the allegation that the estate 
was in possession, firstly, of a life tenant 
(Jahnvi Choudhurani), then in the pos- 
session of Rani Dinomani as the holder 
of a widow’s estate up to the date of the 
adoption of the plaintiff, and then in 
her as the holder of a life estate under 
the ante-adoption agreement, Ex. 3 (a) 
with the natural father of the plaintiff’ 
till her death on 9th September 1918. 

He brings his case prima facie under 
Arts. 140 and 141, Lim. Act. If the 
defendants want to avoid the operation! 
of these articles they must prove the: 
necessary facts, namely that limitationi 
began to run from the time when Bai- 
kuntha was the full owner, that is to 
say he was dispossessed when he was 
the full owner. Dr. Basakh has urged* 
that the onus is on the plaintiff to prove 
that the dispossession was after 1865 on 
the authority of the case of 21 C L J 
157 (6), and has laid emphasis on a sen- 
tence to be found at p. 164 of the report. 
We do not think that the learned Judges 
in that case intended to decide the ques- 
tion of onus. In that case the last full 
owner, Satya Kinkar Ghoshal, died in 

5. Manmatha Nath Haidar v. Girish Chandra 

Kay, 1934 Cal 707=163 I C 170=38 C W N 

763. 

6. Mohendra Nath v. Shamsunnessa Khatoon, 

1916 Cal 629=27 IC 954=21 CLJ 157=19 

C W N 1280. 
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the year 1833. The defendants proved son is postponed is invalid under the 


by documentary evidence that their 
predecessors had been in possession since 
17th August 1831, at least they carried 
their possession to the year 1834. Mu- 
kherjee, J., pointed out that there was 
no article in the Limitation Act then in 
force corresponding to Art. 141 of the 
Act of 1908 a corresponding article be- 
ing first introduced in the Limitation 
Act of 1871. It was also pointed out 
that the law in force till 1873, when 
the Limitation Act of 1871 came into 
force, was that adverse possession which 
extinguished the title of a female heir 
taking a limited estate under the Hindu 
law also extinguished the title of the 
reversioner, and that if the possession 
of the defendants began before 1861 the 
title of the plaintiffs would have been 
extinguished before the Limitation Act 
of 1871 came into force, and once the 
title was extinguished, while the Limi- 
tation Act of 1859 or Regn. 3 of 1793 or 
2 of 1805 was in force, it could not 
liave been revived by the introduction 
of the Limitation Act of 1871. These 
facts and observations, in our judgment, 
considerably weaken the force of the 
observations made by the said learned 
Judge at p. 164 that: 

Before the plaintiffs can rely on Art. 141 they 
must consequently prove that their predecessor, 
Satya Kinkar Ghoshal was in possession at the 
time of his death on 5th November 1833. 

Dr. Basakh has taken a further point 
before us which was not taken in either 
of the Courts below. He says that there 
is evidence that the defendants had 
taken possession in the year 1871. The 
chittas Ex. A series certainly prove the 
defendants’ possession in 1871. He says 
that the suit would have been in time 
if brought within 12 years of Jahnvi 
Ohoudhurani’s death. This position he 
is bound to concede, for in two cases 
decided by this Court brought within 
12 years of that lady’s death. Art, 140 
was applied: see 34 C L J 129 (7) and 34 
0 L J 141 (8). But he says that a suit 
brought beyond that time is barred. The 
'basis of his contention is that the ante- 
adoption agreement Ex. 3 (a) is void and 
<5onferred no estate on Rani Dinomani. 
He says that an ante-adoption agreement 
by which the possession of an adopted 

7. Pramatha Nath Roy v. Dinomani Chou- 
dhurani, (1921) 34 G L J 129=65 I 0 826. 

8. Secy, of State v. Wazed Ali, 1921 Cal 687=65 
I 0 866=84 0 L J 141. 
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law but can be held valid only if there 
is custom to support it, and as no cus- 
tom is alleged or proved in this case, 
the plaintiff was from the date of his 
adoption the full owner entitled to pos- 
session and he not having sued within 
12 years from date of his adoption with- 
in three years of his attaining majority 
the suifc is barred. For supporting his 
main proposition that such an ante- 
adoption agreement is void unless there 
is a custom, ho relies upon the case 
reported in 54 I A 248 (9). 

In that case Viscount Dunedin exa- 
mined the Bombay and Madras cases in 
detail and summarised the various rea- 
sons given in them for upholding an 
ante-adoption agreement postponing the 
enjoyment of the adopted son. He held 
that the real ground on which such 
agreements could be supported was cus- 
tom, and his observations indicate that 
such a custom had grown up in India 
and has been recognized repeatedly by 
the Courts. No Calcutta case was con- 
sidered there, but there are decisions of 
this Court upholding such agreements: 
see for instance 27 C L J 274 (10), 
Apart from the question as to whether 
Dr. Basakh will be allowed to raise the 
point for the first time here, which in- 
volves investigation of facts not put in 
issue in the Court of first instance, wo 
do not consider the point to be of any 
substance for as Lord Dunedin observed 
in 45 I A 148 (ll) at p. 154 that: 

When a custom or usage, whether in regard 
to a tenure or a contract or a family right, is 
repeatedly brought to the notice of the Courts 
of a country, the Courts may hold that custom 
or usage to be introduced into the law without 
the necessity of proof in each individual case. 
It becomes in the end a matter of process and 
pleading. 

We accordingly allow the appeal, set 
aside the judgment and decree passed 
by the learned Subordinate Judge and 
restore those of the learned Munsif. 
The appellant will have his costs of this 
Court and of the lower appellate Court. 
Derbyshire, C. J. — I agree. 

S.R./v .v. App ea l allowed- 

9. Krishna Murthi Ayyar v. Krishna Murthi 
Ayyar, 1927 P C 139=101 I C 779=54 I A 
248=60 Mad 608 (P C). 

10. Panchanon Mazumdar v. Benoy Krishna 
Banerjee, 1918 Cal 395=44 I C 638=27 0 L J 

274. 

11. Rama Rao v. Raja of Pittapore, 1918 P C 81 
=47 I C 354=46 I A 148=41 Mad 778 (P G). 
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R. C. Mitteb, J. 

Baijaddi Shaikh and others — Plain- 
tiffs — Appellants. 

V. 

Sarjan Bisiuas and others — Respon- 
dents. 

Appeal No. 718 of 1932, Decided on 
10th December 1934, against decree of 
Dist. Judge, Khulna, D/- 17th August 
1931. 

Estoppel — Patta describing status of 
grantor as raiyat at fixed rate and confer- 
ring heritable right on 'grantee— Represen- 
tatives of grantor accepting patta and basing 
claim for rent on it — They cannot subse- 
quently treat heirs of grantee as trespassers. 

Where a patta describes the status of the 
grantor as a raiyat at fixed rate and on that 
footing a heritable right is conferred on the 
grantee and the representatives of the grantor 
accept the patta and base their claim for rent on 
it, they cannot subsequently go back upon the 
grant and treat the heirs of the grantee as tres- 
passers : 1921 Cal 461 {FB)^ AppL [P 706 C 1, 2] 

Khitish Chandra Ghakrahurty^ Durga^ 
charan Bay Choudhury for Panchanan 
Ghosal — for Appellants. 

Sarat Chandra Basu and Nirmal Ku- 
mar Sen for Bhudhar Haidar^ tot Res- 
pondents. 

Judgment. — This appeal is in a suit 
instituted by the plaintitfs-appellants 
for recovery of khas possession. Their 
case is that one Kaem Biswas held under 
them and their predecessors the lands in 
suit in under-raiyati right, and on his 
death the defendants, who are his heirs, 
are trespassers inasmuch as under-raiyati 
interests are not inheritable in law. The 
main defence is that the defendants are 
entitled to remain on the land as tenants 
as they are under-raiyats with the right 
of occupancy and as a heritable right 
had been conferred on their predecessor, 
Addas Biswas, by the predecessor of the 
plaintiffs, Aber Muhammad by a regis- 
tered patta (Ex. C) dated 24th Assar 
1303. Both the Courts have dismissed 
the plaintiffs’ suit. 

The said patta described the status of 
the grantor, Aber Muhammad, as that of 
a raiyati at fixed rates and on that foot- 
ing a heritable right was conferred on 
the grantee, Addas Biswas. The posi- 
tion therefore is that even if the status 
cf the grantor Aber Muhammad had in 
fact been that of an occupancy right 
he and his representatives could not 
have gone back upon the grant and 


treated the heirs of Addas Biswas as 
trespassers on the footing that an under, 
raiyati interest is not heritable. The 
principle of estoppel formulated by 
the Full Bench in 48 Cal. 783 (l) would 
have been a complete answer to them. 
Aber sold 4-anna8 share of his jote to 
the plaintiffs who on a partition got all 
the lands included in Addas’ lease in 
their allotment. Thereafter the supe- 
rior landlord Narendra Nath Ghosh, 
obtained a rent decree against the plain- 
tiffs in respect of their jote and at the 
sale in execution thereof one Preonath 
Sen purchased the holding. Thereafter 
Preonath Sen sold the jote to one Tota 
Bibi who has been found to be a bena- 
midar of the plaintiffs. She served a 
notice under S. 167, Ben. Ten. Act, ou 
the defendants’ predecessor, Kaem Bis- 
was, the son of Addas Biswas, and 
thereafter sued him for khas possession, 
but the said suit was dismissed on the 
ground that Tota Bibi was the benami- 
dar of the plaintiffs, the defaulting 
tenants. Thereafter the plaintiffs brought 
successive suits for rent against Kaem 
Biswas and recovered decrees. 

Mr. Chakraburty appearing for the 
appellants contends that the plaintiffs 
are entitled to succeed. He says in the 
first instance that the defendants pre- 
decessor Kaem Biswas, who was an 
under-raiyat, had no doubt acquired an 
occupancy right by custom, but the 
defendants cannot resist the plaintiffs 
claim unless they prove that by custom 
such a right is heritable and there is no 
proof of the same. There is great force 
in this part of Mr. Chakraburty’s argu- 
ment, but it is not necessary to consider 
it as the ground on which the Subordi- 
nate Judge has dismissed the suit is a 
substantial and good ground. The Sub- 
ordinate Judge has held that the plain- 
tiffs are estopped from pleading that 
they are mere occupancy raiyats or that 
the patta Ex. 0 is invalid by reason of 
the provisions of S. 85, Ben. Ten. Act. 
Mr. Chakraburty contends that there can 
be no scope for the application of the 
doctrine of estoppel as his clients are 
not claiming under their purchase from 
Aber Muhammad, but under a title 
derived from Preonath Sen, the purcha- 
ser of the jote at a rent sale. I do not 

1. Ohaadra Kanta Nath v. Amjad Ali, 1921 Cal 
451=65 I 0 466 = 48 Oal 78e = 25 C W N 4 
(FB). 
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think that this contention is sound. 
After their purchase from Preonath Sen 
in the benami of Tota Bibi the plaintiffs 
instituted three rent suits for rent 
against Kaem Biswas. These suits are 
Bent Suits No. 1057 of 1915, No. 96 of 
1917 and No. 1186 of 1919. In all these 
suits the plaintiffs accepted the patta 
Ex. 0 and based their claim to get rent 
on the basis thereof. The jote came 
back to them after the rent sale and 
thereafter they accepted the patta Ex. 0 
in the plaints in the said rent suits. 
These facts, precluded them from going 
back upon the terms of the patta Ex. C, 
and they are bound by all its covenants. 
The appeal is accordingly dismissed with 
costs. Leave to appeal under the Letters 
Patent asked for is refused. 

K.S. Appeal dismissed, 

A. 1. R. 1935 Calcutta 707 

Nasim Ali and Henderson, JJ. 

Indu Bhusan Roy Ghoudhury — Plain- 
tiff — Petitioner. 

V. 

Secy, of State — Opposite Party. 

Civil Rule No. 1591 of 1934, Decided 
on 16th July 1935. 

^ (a) Court-fees — Refund — Principle is tha^ 
Government should not profit by mistake o^ 
litigant or Court. 

The principle underlying the refund of court- 
fees seems to be that Government should not 
profit by the mistake of a litigant or of Court as 
to the amount of court-fees payable under the 
Court-fees Act, and in cases of such mistakes the 
Court should order refund for ends of justice : 
Case laio referred, [P 709 Cl] 

5^ (b) Inherent powers— S. 151, Civil P. C., 
confers no new power but empowers Court to 
make necessary orders for justice and pre- 
vention of abuse of process — Court cannot 
exonerate litigant from obligation under 
statute. 

Section 151, Civil P. C., does not confer new 
power on the Court. It simply saves the in- 
herent power of the Court to make such orders 
as may be necessary for the ends of justice or to 
prevent abuse of the process of the Court in 
cases and circumstances which are not covered 
by the express provision of the Code which deals 
only with procedure and not with substantive 
rights and obligations ; by the exercise of inher- 
ent power the Court cannot exonerate a litigant 
from an obligation imposed upon him by the 
statute. [P 709 C 1] 

❖ (c) Court-fees— Refund — Legally stipu- 
lated fees paid — Court cannot by ordering 
refund under inherent power exempt litigant 
from statutory obligation — Cases under 
St. 13, 14 and 15, Court-fees Act, are how- 
ever exempted. 


Where a litigant has paid fees which he was 
bound to pay under the law for his plaint or 
memorandum of appeal, the Court by ordering 
refund under the inherent power cannot indir- 
ectly exempt him from the obligation imposed 
upon him by the statute and thereby nullify the 
provisions of S. 6, Court-fees Act. The legisla- 
ture however has made certain exemptions and 
these are to be found in Ss. 13, 14 and 16, Court- 
fees Act : 1934 Cal 615, Diss, from, [P 709 C 2] 

Gunada Ch. Sen and Bhupendra Nath 
Das Gupta — for Petitioner. 

Dr, Basak — for Opposite Party. 

Henderson, J. — This is a Rule ob- 
tained by the petitioner calling upon the 
Secretary of State for India in Council 
to show cause why the petitioner should 
not be granted a certificate authorizing 
him to receive back from the Collector a 
certain sum paid as court-fees on a 
plaint. The facts which require to be 
noted are as follows : The petitioner is 
the common manager of a certain estate 
in the district of Bakargunj. His prede- 
cessor instituted a suit for rent in the 
Court; of the Subordinate Judge at 
Khulna : the plaint was insuflSciently 
stamped ; several adjournments were 
granted in order to enable the plaintiff 
to pay the deficit but eventually the 
plaint was rejected on 20bh July 1933. 
Then on 13th March 1934 the petitioner 
applied to pay the deficit court-fees and 
he was given five days within which to 
do so. The Subordinate Judge then res- 
tored the suit to the file, purporting to 
act under S. 151, Civil P. 0. One of the 
defendants then obtained a rule from 
this Court, which was eventually made 
absolute it being held that the petition- 
er's proper remedy was by way of appeal 
and that the Subordinate Judge's order 
was passed without jurisdiction : it was 
accordingly set aside. The petitioner 
then obtained this Rule and asks us to 
give him a certificate authorizing .him to 
receive back from the Collector the 
whole sum which was paid on account of 
court-fees. 

Prom what has been said above it is 
clear that the petitioner is not entitled 
to any relief under the provisions of the 
Court-fees Act. But we are asked to grant 
a certificate under the inherent jurisdic- 
tion which is preserved to Courts under 
S. 161, Civil P. C. On behalf of the 
opposite party Dr. Basak has contended 
firstly that the Courts have no such 
power in relation to a refund of court- 
fees and secondly that the facts of the 
present case do not entitle the petitioner 
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to any relief. I should certainly not be 
prepared to hold that the Courts have 
no jurisdiction to grant relief in suitable 
cases, though there may be some doubt 
as to the precise form which the relief 
ought to take. This matter was consi- 
dered by the Madras High Court in the 
case reported in I, L. R 55 Mad 6ll (l). 
In that case the petitioner had paid excess 
court- fees. The learned Judges held 
that it would be unjust and unreason- 
able for the High Court to refuse to as- 
sist him to recover them and granted 
him a certificate to the effect that excess 
court-fees had been paid leaving it to 
the revenue authorities to decide whe- 
ther a refund should be made or not. 
With that decision I respectfully agree. 
I am not prepared to say that the parti- 
cular form of certificate provided for in 
Ss. 13, 14 and 15, Court-fees Act, ought 
to be granted in cases which are alto- 
gether outside the scope of the Act. I 
should therefore be prepared to grant 
the petitioner a certificate to the effect 
that he ought to be granted a refund 
provided that he could persuade us that 
his petition has any merit in it. 

The reported cases generally deal with 
petitions for a refund of court-fees, 
which have been improperly levied. The 
present case is not one of that character 
and it is not even suggested that the 
court-fees paid were improper. The only 
ground upon which the prayer for a re- 
fund is based is that the suit was not 
tried out. I would understand a prin- 
ciple by which an unsuccessful plaintiff 
or appellant should be held entitled to a 
refund of court-fees on the ground that 
he gained no benefit by the litigation. Mr. 
Sen did not even contend that we ought 
to give effect to any such principle. But 
if we • are to stop short of that, wo 
should find it difficult , to draw the line 
anywhere with any show of reason. 
In the present case we are asked to 
grant relief to a litigant who failed be- 
cause he did not follow the correct 
procedure. If we were to do that, it 
would be difficult to refuse relief to a 
litigant who failed on any preliminary 
ground. It would then be difficult to 
resist the conclusion that mere failure 
was in itself a sufficient ground for a 
refund. The result is that in my opin- 

1. Tbammyya Naidu v, Venkataramanamma, 
1982 Mad 438=189 I C 131=66 Mad 6J1=62 
M L J 541. 
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ion relief ought not to be granted 
under S. 151, Civil P. 0., in oases 
where the proper court-fees have been 
paid. We were asked by Mr. Sen to 
make this Rule absolute on the autho- 
rity of the case reported in 38 C W N 
185 (2). The facts are these: The peti- 
tioner filed an appeal to this Court out 
of time. He filed an application for 
extension of time under S. 5, Lirn. Act, 
and obtained a rule on the opposite 
party, which was eventually discharged. 
He then applied under S. 151, Civil P. C., 
for a certificate authorising a refund and 
was successtul. With great respect to 
the learned Judges, who decided that 
case it is clear that, if the view which 
I have taken is correct, that case was 
wrongly decided. I should therefore 
have desired to refer the matter to a 
Full Bench, if the facts in the present 
case had been similar. But as the cases 
are clearly distinguishable, it is not 
necessary to do so. We accordingly dis- 
charge this rule with costs hearing fee 
one gold mohur. 

Nasim Ali, J. — I agree. The present 
application admittedly is not covered 
by Ss. 13, 14 and 15 of the Court-fees Act. 
We are asked however to issue a certifi- 
cate under the inherent power of the 
Court. The learned Senior Government 
pleader contends that the Court has no 
power to issue certificate apart from the 
provisions of the Court-fees Act. The 
reported cases however show that this 
Court as well as other High Courts have 
issued certificate under the inherent 
power of the Court in cases (l) where 
excess court-fees have been paid by in- 
advertence: 14 W R 49 (3), 40 Cal 365 (4) 
and 52 All 546 (5). (2) Where a litigant has 
made excess payments under an errone- 
ous view of the provisions of the Court- 
fees Act: 55 Mad 641 (1), 57 Mad 542 (6), 
46 I C 271 (7) and 107 I C 320 (8). (3) 
W here the Co ur t h as realized exces s 

2. GastaUn G C v. Janaki Nath, 1934 Cal 616= 
162 I 0 216=38 OWN 185. 

3. Ameeroonissa Bibi v. Woomaroodin Mohamed, 
(1870) 14 W R 49. 

4. Harihar Guru v. Ananda Mahanty, (1913) 40 
Cal 365=20 I C 498. 

6. In the Matter of Munna Lai, 1930 All 471= 
122 I C 188=52 All 646=1930 A L J 805. 

6. Vijyalakashmi Ammal v. Srinivasa Ayyangar, 
1934 Mad 84=148 I 0 1108=67 Mad 642=66 
M L J 35. 

7. Chandra Hari Singh v. Tipan Prosad Singh, 
1918 Pat 496=46 1 0 271=3 Pat L J 462. 

8. Muhammad Beza v. Bajballabh Nath Singh, 
(1928) 107 1 0 320. 
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court-fees on an erroneous interpretation 
of the section of the Court-fees Act: 36 
C W N lliO (9) andl07 I C 825 (10). The 
principle underlying these oases seems to 
be that Government should not profit by 
the mistake of a litigant or of a Court as 
to the amount of court-fees payable under 
the Court- fees Act, and in cases of such 
mistake the Court should order refund 
for ends of justice. This is an intelligi- 
ble principle. Government cannot rea- 
sonably object to refund the excess as it 
is not legitimately due under the statute. 

The present case does not come within 
the principle. There is one reported 
case however, 38 C W N 185 (2), in which 
this Court issued a certificate for re- 
fund of court-fees paid on a memoran- 
dum of appeal presented to this Court out 
of time on the ground that the delay 
in filing the appeal was not due to any 
negligence on the part of the appellant 
but to some gross negligence on the part of 
his legal adviser. The facts of the pre- 
sent case are not similar to the facts of 
that case. Further that case has gone 
beyond the principle referred to above. 
S. 151, Civil P. 0., does not confer new 
power on the Court. It simply saves 
the inherent power of the Court to make 
such orders as may be necessary for the 
ends of justice or to prevent abuse of the 
process of the Court in cases and circum- 
stances which are not covered by the 
express provision of the Code, which 
deals only with procedure and not with 
substantive rights and obligations. By 
the exercise of inherent power the Court 
cannot exonerate a litigant from an 
obligation imposed upon him by the 
Statute. Under S. 6, Court- fees Act, no 
plaint or memorandum of appeal can be 
filed in Court unless the fee prescribed 
by the Act for such document is paid. 
When a plaint is filed out of time under 
O. 7, E. 6 the plaintiff is entitled to 
show the ground upon which he claims 
exemption from the law of limitation. 
When an appeal is presented out of time 
the appellant explains the delay and the 
Court may excuse the delay if he can 
make out a case under S. 5, Limitation 
Act. Whether the suit or the appeal 
will be entertained or thrown out on the 

9. Girigh Chandra Mall v. Girish Chandra 
Dutta, 1932 Cal 450=187 I 0 791=86 OWN 
190. 

10. Sasi Bhusan Majumdar v. Manik Lai Chan- 
dra, (1928) 107 I 0 825. 
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ground of limitation will depend upon 
the decision of the Court. 

But the condition precedent of the 
filing of the suit or the appeal is that 
the fees prescribed by the Court-fees Act 
must be paid. The Statute is not at all 
concerned with the question of the suc- 
cess or failure of the litigant. Under 
the inherent power of the Court, it can- 
not exempt a litigant from the statutory 
obligation to pay the prescribed fees. If 
the litigant is made to pay fees in excess 
of what he is liable to pay under the 
Statute, the Statute does not stand in 
the way of refunding such excess fees as 
it never authorised the receipt of such 
excess. In such cases the litigant has 
got the right to get a refund because the 
excess is his money and has by mistake 
or inadvertence passed into the hands 
of Government. Under such circum- 
stances the only question is about the 
procedure for the enforcement of such 
right, and the Courts have rightly 
assumed jurisdiction under the inherent 
powers to give relief to the litigant. But 
where a litigant has paid fees which he 
was bound to pay under the law for his 
plaint or memorandum of appeal, the 
Court by ordering refund under the 
inherent power cannot indirectly exempt 
him from the obligation imposed upon 
him by the Statute and thereby nullify 
the provisions of S. 6, Court-fees Act. 
The legislature however has made cer- 
tain exemption and these are to be found 
in Ss. 13, 14 and 15, Court-fees Act. 
Under the circumstances with great res- 
pect to the learned Judge who decided 
Galstaxm s case (2) I am inclined to 
think that the issue of certificate for 
refund in that case was not warranted 
by law, 

S.R. Buie discharged. 
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R. C. Mitter, J. 

Harish Chandra and another — Ap- 
pellants. 

V. 

Sheikh Kadir and others — Defendant 1 
— Respondents. 

Appeal No. 823 of 19S2, Decided on 
5th December 1934, from appellate 
decree of Sub-Judge, 3ra Court. Mymen- 
singh, D/- 30th November 1931. 

Occupancy Rights — Auction sale of non- 
transferable holding — Landlords of portion 
•old treating holding as abandoned and 
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granting settlement to others — Auction-pur* 
chaser has no right for khas pbssession 
against tenant with whom land is settled 
by landlord. 

Where land in a non* transferable occupancy 
holding is sold in execution of a mortgage 
decree, and the landlords of a portion of it treat 
the holding as abandoned and grant a settle- 
ment to others, the auction-purchaser is not 
entitled to khas possession of such land against 
the person with whom the lands are settled or 
his tenants, [P 710 C 1,2] 

Bamendra Chandra Roy — for Appel- 
lant. 

Birendra Kumar Pe—for Eespondents. 

Surajit Chandra Lahtri — for Deputy 
Registrar, 

Judgment. — This appeal is on behalf 
of the plaintiff and arises out of a suit 
for possession on declaration that the 
plaintiff has a jote right in the lands in 
suit. The plaintiff’s case is that he 
purchased the lands in suit which com- 
prise the holding of one Wahed Ali 
at an auction-sale in execution of a 
decree based on a mortgage. There- 
after, he took delivery of possession 
through Court and settled the lands 
with Adhidars, the said Adhidars having 
surrendered, he took possession in khas 
but thereafter was dispossessed by the 
defendants. The defendants’ case is that 
the holding of Wahed Ali was a non- 
transferable occupancy holding. On the 
transfer of the entire holding at the 
mortgage sale from the original tenant 
Wahed Ali, the Ohowdhuris who are 
admittedly the landlords to the extent 
of 12 annas 15 gandas share treated the 
holding as abandoned, granted a settle- 
ment to them, and it is on the basis of 
this settlement that they are rightfully 
in possession of the land. 

The learned Subordinate Judge has 
found that the defendants are the te- 
nants of the Ohowdhuris although he 
has disbelieved the payment of selami 
by the defendants for the purposes of 
taking the settlement from the Chow- 
dhuris. He has however believed the 
dakhilas which the Ohowdhuris granted 
to the defendants. It has also been 
found that on the mortgage sale the 
holding in the eye of the law was aban- 
doned. Certainly the Chowdhuri defend- 
ants could resist the claim to possession 
on behalf of the plaintiff in respect of 
that share and inasmuch as the prin- 
cipal defendants claim a derivative title 
from the Ohowdhuris and as that title 
has been found in their favour the plain- 


tiff can have no claim for khas posses- 
sion against them. In my judgment, 
the learned Subordinate Judge is quite 
right in dismissing the plaintiff’s claim 
to possession in respect of 12 annas 15 
gandas share which the principal de- 
fendants have got as tenants under the 
Chowdhuri landlords. The result is 
that this appeal is dismissed with costa 
to defendant 1. The Deputy Registrar’s 
costs having already been put in, the 
other appearing defendants-respondents 
have got their costs. 

K.S. Appeal dismissed, 

A. I. R. 1935 Calcutta 710 

M. C. Ghose, J. 

Bhupendra Krishna Ghose — Peti- 
tioner. 

V. 

Abdur Rahaman and others — Op- 
posite Parties. 

Civil Rules Nos. 800 and 801 of 1934, 
Decided on 3rd December 1934, from 
order of Munsif, Second Court, Chitta- 
gong, D/- 22nd February 1934. 

Record of Rights — Presumption — Conflict 
between old and recent Record of Rights — 
Recent one is to be presumed correct unless 
proved incorrect. 

When there is a conflict between old Record 
of Rights and a recent Record of Rights, the 
recent record is to be presumed to be correct 
unless it is proved by evidence to be incorrect. 

[P 711 C 1] 

Ramaprasad Muhherji and Samhhu^ 
nath Bandopadhya — for Petitioner. 

Imam Hossain Choudhury — for Op- 
posite Parties. 

Judgment. — These are two petitions 
by the landlord in two cases under 
S. 26-J, Ben. Ten. Act, The two opposite 
parties in these cases, owned each half 
of the Revenue Survey plot 6897 and 
each of them sold his half portion 
namely, fourth of an acre. In the docu- 
ments of transfer it was stated that 
these were tenures and that as such no 
transfer fee was to be paid under 
S. 28-D. The landlord made an objec- 
tion and stated that the lands trans- 
ferred were raiyati holdings. Both 
parties adduced evidence. The landlord, 
the petitioner, produced the latest Re- 
cord of Rights of 1931 showing that this 
plot of land was held as raiyati land by 
the opposite party under the petitioner. 
The opposite party produced a record of 
1898 and certain unregistered pottas of 
earlier dates to show that these were 
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tenures. If the matter had been decided 
according to evidence by the Court 
below, there would have been nothing to 
challenge in this Court. But it appears 
that the Court below misdirected itself 
on the point of burden of proof. When 
there is a conflict between old Eecord of 
Bights and a recent Eecord of Eights 
the recent record is to be presumed to 
be correct unless it is proved by evi- 
dence to be incorrect. The Court below 
erroneously threw the burden of proof 
upon the petitioner. The Court below 
thought that it was the duty of the 
petitioner to show that the Eecord of 
Eights of 1931 was correct and that it 
was the duty of the petitioner to show 
upon what materials the Eecord of 
Eights of 1931 was based. In this the 
Court below has erred in law and this 
has vitiated his finding. The recent 
Eecord of Eights must prevail. 

In this view the rules are made 
absolute. The landlord is entitled to 
the transfer fee claimed and he will 
also get a quarter of the same sum as 
compensation. 

The petitioner will be entitled to his 
costs in these two rules, hearing fee in 
each rules being assessed at one gold 
mohur, 

S.R. Buies made absolute, 

A. I. R. 1935 Calcutta 711 

Nasim Ali and Henderson, JJ. 

Prohash Chandra Sil and another — 
Defendants — Appellants. 

V. 

Abdul Jabbar and — Plaintiffs — 
Eespondents. 

Appeals Nos. 1876 and 1877 of 1932, 
Decided on 10th July 1935. 

(a) Bengal Alluvion and Diluvion Regu- 
lation (11 of 1825), S. 4, Cl. (l)~“Gain»’ in 
S. 4, Cl. (1) means gain from public river. 

The “gain” as contemplated by 01. (1) must 
be gain from a public river and not a river the 
bed of which belongs to private individuals : 13 
M I Am (P 0), Foil. ^ [P 712 0 1] 

(b) Bengal Alluvion and Diluvion Regula- 
tion (11 of 1825), S. 4, Cls. (1) and (4)~Pro- 
wiso to Cl. (1) when applied to shallow rivers 
in Cl. (4) does not infringe right of private 
•owner. 

The proviso to Cl. (1), when applied to accre- 
tions in small and shallow rivers mentioned in 
01. (4), does not infringe the proprietary right of 
the private owner. [P 712 0 2] 

(c) Equity— No positive law or local usage 
— Private property cannot be confiscated or 
-destroyed wholly or partially. 

In the absence of any positive law or estab* 
iished local usage it is not permissible to confis- 
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cate or destroy private property either wholly or 
partially on general principles of equity and 
justice. [P 713 0 1] 

(d) Bengal Alluvion and Diluvion Regula- 
tion (11 of 1825), S. 4, Cl. (5)— Cases not 
covered by other clauses — Court can apply 
general principles of equity and justice — 
Such principles must not be inconsistent 
with object of Regulation. 

Clause (5), S. 4 no doubt empowers the Court 
to apply general principles of equity and justice 
in cases not covered by the other clauses of the 
section. But such principles of equity and jus- 
tice must not be inconsistent with the object of 
the Regulation. [P 713 0 1] 

Bamendra Chandra Boy — for Applts. 

Jogesh Chandra Boy^ Birendra Chan- 
dra Das and Nripendra Chandra Das — 
for Eespondents. 

Nasim Ali, J . — These two appeals 
arise out of two suits for recovery of 
possession of certain lands. The plain- 
tiffs* case is that the disputed lands are 
alluvial lands formed on a part of the 
bed of the river Haura, the proprietary 
right of which belongs to the Maharaja 
of Tippera and that they took settle- 
ment of these lands from the Maharaja. 
The plaintiffs further allege that they 
were in possession of those lands after 
they took settlement, but they were dis- 
possessed from these lands in execution 
of decree obtained against them under 
S.‘ 9, Specific Belief Act. The defence of 
the defendants is these lands are accre- 
tion to their tenancies which they hold 
under a Talukdar under the Maharajah. 
The trial Court held that the disputed 
lands were accretions to the defendants’ 
tenancies and in that view dismissed 
the suits. On appeal by the plaintiffs 
to the lower appellate Court, the learned 
Judge has affirmed the finding of the 
trial Court that the disputed lands are 
accretions to the defendants’ tenancies. 
He has however decreed the plaintiffs’ 
suit on the ground that the defendants 
cannot claim these lands as accretions 
to the tenancies under Cl. (l), S. (4), 
Eegn. 11 of 1825, as the river Haura 
is a shallow river belonging to the Maha- 
rajah. Hence the present appeal by the 
defendants. The point for determina- 
tion in these appeals is whether the de- 
fendants can claim the disputed lands 
as accretions to their tenancies and re- 
sist the plaintiffs* claim for possession. 
The decision of the question depends 
upon the interpretation of Cl. (4), S. 4, 
Eegn. 11 of 1825 which runs as follows : 

In small and shallow rivers, the beds of which 
with the julkar right of fishery, may have been 
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heretofore recognized as the property of indivi- 
duals, any sandbank or cbur that may be 
thrown up shall, as hitherto, belong to the pro* 
prietor of the bed of the river, subject to the 
provisions stated in the first clause of the pre- 
sent section. 

The contention of the learned Advo- 
cate for the appellants is Wiat the clos- 
ing words of 01. (0 attract the opera- 
tion not only of the proviso to 01. (l) of 
the section but also of the substantive 
part of it. In 13 MIA 467 (l) their 
Lordships of the Judicial Oommittee 
observed that: 

When the whole words are looked at not only 
of that clause (Gl. 1) but of the whole Begula- 
tlon (Regn. 11 of 1825) it is quite obvious that 
what the legislative authority was dealing with 
was the gain which an individual proprietor 
might make in this way from what was part of 
public territory, the public domain not usable 
in the ordinary sense, that is to say to the sea 
belonging to the State or a public river belong- 
ing to the State. 

Prom the principle laid down in that 
case it is clear that the “gain” as con- 
templated by Cl. (l) must be gain from 
a public river and not a river the bed of 
which belongs to private individuals. 
The Regulation therefore does not con- 
template condscation of private pro- 
perty. If the substantive part of Cl. (l) 
is read as incorporated in Cl. (4) by ope- 
ration of the closing words of Cl. (4) the 
earlier part of Cl. (4) becomes meaning- 
less. It is however contended that 
when the owner of the bed of the river 
is also the proprietor of the adjoining 
land and the claimant to the accretions 
are his tenants' in respect of the adjoin- 
ing land to which the accretions have 
taken place, the principle laid down in 
13 MIA 467 (1) cannot apply. It is 
argued that in such a case, there is re- 
ally no confiscation of the private pro- 
perty as the tenants do not set their 
claim any higher than this : that; they 
claim to possess the land on payment of 
rent. But the right of the proprietor 
to enjoy or to deal with the alluvial 
land in any way he likes, is an impor- 
tant and valuable right. Ownership 
in its full and normal compass is the 
ownership of a right to the entirety of 
the lawful uses of a corporeal thing. If 
by operation of the closing words of 
01. (4) the tenants are entitled to claim 
tenancy right the proprietor simply 
retains the jus in re propria which on 
account of the incumbrance in favour of 

1. Lopez V. Mudduu Mohan Thakur, (1870) 18 
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the tenants cannot straightway expand 
to its normal dimensions as the univer- 
sum jus of general and permanent use. 
There cannot be any doubt therefore 
that if the substantive part of Cl. (l) 
is allowed to operate on rivers, the beds 
of which belong to private individuals, 
there is partial confiscation of private 
property. It is however contended by 
the learned advocate for the appellant- 
that the general observations in 13' 
MIA 467 (l) must be read along with 
the facts of that case and must not be- 
extended to a state of aEfairs which was 
not under the consideration of their 
Lordships of the Judicial Committee* 
In substance the argument is that the 
“gain” in Cl. (l) is not restricted to 
public domain but can be claimed from 
private property as well. I am unable 
to accept this contention. In view of 
the definite pronouncement of the Judi- 
cial Committee that the “gain” within 
the meaning of Cl. (ij must be a gain 
from a public domain, small and shallow 
rivers, the beds of which belong to pri- 
vate individuals cannot come within the 
operation of the substantive part of 
Cl. (l). In order therefore to give a[: 
meaning to the closing words of Cl. (4)^ 
in view of the object of the Regulation 
as explained in 13 M I A 467 (l) they 
must refer to the proviso to Cl. (l) 
which makes the accretions liable to be 
assessed to revenue: see 49 Cal 103 (2)* 
The principle founded on universal law 
and justice is that you cannot take away 
anybody’s property. If the positive law 
intends to encroach on common law 
rights, such intention must be expressed 
in very plain words, or must be made out 
by very plain and necessary implication. 
In 13 M I A 467 (l) their Lordships of 
the Judicial Committee observed : 

There are no words which imply the confisoa- ' 
tion of any private person’s property whatever. 

The proviso to Cl. (l), when applied 
to accretions in small and shallow rivers 
mentioned in Cl. (4), does not infringe 
the proprietary right of the private 
owner. Proprietary right is one thing 
and assessability is another. These;' 
rivers which were included in the perma- 
nent settlement were not taken into con- 
sideration at the time when the revenue^ 
was assessed and fixed at the time of 

2, Secy, of State v. Maharajah of Burdwan, 1922 . 

P C 6=67 I C 835=48 I A 665=49 Cal 103 

(P 0). 
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bhe permanent settlement. The assess- 
ment of the additional revenue therefore 
is not really an encroachment on the 
proprietary rights. If it is, the positive 
law has sanctioned encroachment to that 
extent and no further. In the absence 
of any prositive law or established local 
usage it is not permissible to confiscate 
or destroy private property either wholly 
or partially on general principles of 
equity and justice. Cl. (5), S. 4 no 
doubt empowers the Court to apply gene- 
ral principles of equity and justice in 
cases not covered by the other clauses 
of the section. But such principles of 
equity and justice must not be inconsis- 
tent with the object of the Regulation, 
which declares that confiscation or des- 
truction of private property is not sanc- 
tioned by universal law and justice. The 
learned Judge was therefore right in 
decreeing the suit. The appeals there- 
fore fail and are dismissed with costs. 

Henderson, J. — I agree. This inter- 
pretation of Cl. (4), S. 4 of the Regula- 
tion is in conformity with a long series 
of decisions of this Court. It is true 
that the case reported in 46 I C 929 (3) 
supports the appellants. That decision 
was founded upon the decision of the 
Pull Bench in the case reported in 21 
Cal 233 (4). But with great respect to 
the learned Judges, they appear to have 
overlooked the fact that the Full Bench 
case does not deal with Cl. (4) but with 
Cl. (l). On the other hand I should 
like to refer to two old decisions of this 
Court on the point. In the case reported 
in 4 W R 54 (5) Trevor and Campbell, JJ., 
observed as follows: 

In small and shallow rivers, the beds of 
which are private property, churs thrown up 
belong to the proprietor of the bed of the river. 
This is opposed to the doctrine laid down in 
Cl. (1), S. 4. ... In the one case, the ownership 
of the bed of the river carries the right to the 
accretion with it; in the other, riparian owner- 
ship does the same. 

Then again in the case reported in 
10 W R 68 (6) Glover, J., said: 

The appellant’s vakil wishes .to construe the 
last words of this clause (subject to the provi- 
sions, etc ) as meaning that such lands belong 
to the estate to which they join; but it is clear 
from reading the latter part of the section in 
question in conjunction with 01. (4) t hat these 

3. Gobinda Hota V. Kristapada Singha, 19l8~~Cal 

205=46 I 0 929. 
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233 (F B). 

6. Chunder Monee v. Sreemuttee Ohowdhrani, 

(1866) 4 W R 64. 
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words do not apply to the formation or position 
of the newly accreted lands, but to the owner’s 
right in them, in relation to the Government 
after they are formed in fact; any other explana- 
tion would result in the contradiction that 
Cl. (4), S. 4 would in one and the same sentence 
declare that the owner of the bed of a shallow 
river had a right to all churs thrown up in it. . . 
and that the same churs belonged not to him, 
but to the riparian proprietor to whose estate 
they were joined. 

In my opinion the law has been cor- 
rectly explained in those decisions. There- 
is no reason why a different law should 
apply when the dispute is between the- 
zamindar and a subordinate talukdar. 

S.R. Appeals dismissed, 

A. I. R. 1935 Calcutta 713 

Nasim Ali and Henderson, JJ. 

Sm, Sudhamoyee Basu and another — 
Appellants. 

V. 

Bhujendra Nath Biswas and others — 
Respondents. 

Appeal No. 289 of 1934, Decided on 
17th May 1935, from appellate order of 
Dist. Judge, Burdwan, D/- 19.2.1934. 

(a) Civil P. C. (1908), S. 50-Word “die.**^ 
in S. 50 means natural and not civil death. 

The word “dies” in S. 60 has been used in its 
natural meaning. It (^oes not include civil 
death: 1931 All 306, Foil, [P 714 C 2] 

(b) Legal Representative — Decree against 
daughters for arrears of rent accrued due 
after death of last male holder — Daughtera 
in enjoyment of profits*- Daughter surren- 
dering estate to reversioners — Liability 
under decree is personal liability of daughter 
and is not attachable to reversion unlesa 
tenure itself proceeded against —Reversionera 
are not legal representatives of daughter, 
judgment'debtor, in respect of property 
sought to be sold, within S. 50, Civil P. C. 

A decree for rent was passed against daughters 
for arrears which accrued after the death of the 
last male owner. As the daughters were in enjoy- 
ment of the rents and profits of the tenure the 
liability for rent ought to be regarded as their 
personal liability and ought not to be held as 
attaching to the reversion unless the appellants 
proceeded to bring the tenure itself to sale under 
the special provisions of the Bengal Tenancy Act, 
The respondents reversioners therefore are not 
the legal representatives of the judgment-debtor, 
in respect of the properties which the applicants 
want to sell in execution of the rent desree 
within the meaning of S. 50, Civil P. 0. 

[P715 Cl] 

(c) Civil P. C. (1908), S. 100-Notice. 

The question of notice is not a pure question 

of law. [P 716 0 1] 

(d) Practice— New plea — Plea based on 
notice of nature of claim made in previous 
suit against party — Plea not raised in lower 
Courts — Nothing on record of present case 
showing nature of notice— No finding of 
Courts below whether notice was actually 
served — Plea held could not be raised for the 
first time in second appeal. 
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Where a plea based on notice of the nature of a 
claim made in a previous suit was made against 
a party in second appeal, and the plea was not 
raised in the lower Courts, neither was there 
anything on record of the present case showing 
ihe nature of the notice, nor was there any find- 
ing of the Courts below as to whether any notice 
was actually served on party; 

Held: that the plea could not be raised for the 
first time in the second appeal. [P 715 C 1] 

❖ (e) Estoppel — Estoppel it not cause of 
action — It is rule of evidence — It is not pure 
question of law. 

Estoppel is not a cause of action. It is a rule 
of evidence which comes into operation if a state- 
ment has been made by a defendant with the 
intention that the plaintiff should act upon the 
faith of that statement and the plaintiff does act 
upon the faith of that statement. The question 
of estoppel is not a pure question of law. 

[P 715 0 1, 2] 

J. C. Hazra, P. C. Basu, S. C. Bose, 
Nirode Bandhu Boy and Kamaldkshya 
Basu — for Appellants. 

A. N, Bose, Panchanon Qhose and 
Hirendra Chandra Ghose — for Respon- 
dents. 

Nasim Ali, J . — This is an appeal by 
the decree-holders against an appellate 
order of the District Judge of Burdwan 
dated 19th February 1934 in a proceed- 
ing under S. 47, Civil P. 0. The appel- 
lants obtained a decree in the first 
Munsif’s Court at Krishnagar (Nadia) on 
Isb February 1932 for Rs. 1,636-10.11 
against three ladies, Jagmay a, Padmabati 
and Bhababhabini for arrears of rent of 
a tenure inherited by them from their 
father which accrued after the death of 
their father. On 6th February 1932 
Jagmaya died and on 5th May of the 
same year Padmabati died/ On 22nd 
June 1932 the sole surviving daughter 
Bhababhabini surrendered her life in- 
terest in the estate left by her father 
by a deed of surrender in favour of the 
reversioners. Simultaneously with this 
deed of surrender, a deed of family 
arrangement and partition was executed 
between the reversioners by which the 
properties surrendered by Bhababhabini 
were partitioned between them. It 
appears from the deed of partition that 
the respondents in the present appeal 
took upon themselves the liability to pay 
the outstanding debts of Jogamaya and 
Padmabati in respect of certain proper- 
ties including the tenure the rent of 
which was in arrears. On the applica- 
tion of the appellants a certificate was 
sent by the Nadia Court to the first 
Court of the Munsif at Burdwan about 
the non-satisfaction of the decree on 


30th March 1933. An execution case 
was thereupon started in the Burdwan 
Court on 1st May 1933 against the 
reversioners including the respon- 
dents in this appeal. Certain pro- 
perties which the respondents got by 
the deed of surrender were thereafter 
attached and time was taken by the 
judgment-debtors to pay off the decretal 
dues and from time to time certain 
amounts were paid towards the satis- 
faction of the decree. Ultimately on 
28th November 1933 the respondents 
objected to the execution of the decree 
on the ground that they were not per- 
sonally liable for the decretal amount. 
The learned Munsif rejected that objec- 
tion and allowed the execution to pro- 
ceed. On appeal by the judgment-deb- 
tors to the appellate Court, the learned 
Judge has set aside the order of the 
learned Munsif. Hence this second ap- 
peal by the decree-holders. 

The decree under execution is a rent 
decree. The appellants however do not 
want to execute it under the provisions 
of the Bengal Tenancy Act, by attach- 
ment and sale of the defaulting tenure 
which lies in Nadia district. The decree 
was transferred to Burdwan Court to be 
executed there as a money decree. It 
has been already stated that certain im- 
movable properties within the jurisdic- 
tion of the Burdwan Court which the 
respondents have got absolutely by the 
deed of surrender have been attached by 
the Burdwan Court. Bhababhabini is 
not a party to the execution case. The 
decree is being executed against the re- 
versioners as a money decree. The point 
for determination is whether the present 
execution case is maintainable in law in 
its present form. 

The appellants’ case is that the pre- 
sent application for execution is main- 
tainable against the respondents under 
S. 50, Civil P. C. The word “dies” in 
that section in my opinion has been 
used in its natural meaning. It dees not 
include civil death: 53 All 529 (1). Again 
the respondents are not the legal repre- 
sentatives of the judgment-debtor with- 
in the meaning of S. 50, read with S. 2, 
Cl. 11, Civil P. C. The contention of the 
appellant however is that as the daugh- 
ters of the last male owner were sued in 
the rent suit in representative character 

1. Madhu Rao v. Gur Narain, 1931 All 306=181 
I C 698=63 All 529=1931 A L J 263. 
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the estate which the respondents got by 
surrender as reversionary heirs is liable 
for the decree which was obtained in 
that suit. I have already pointed out 
that the decree for rent was for arrears 
which accrued after the death of the last 
male owner. As the daughters were in 
enjoyment of the rents and profits of the 
tenure the liability for rent ought to be 
regarded as their personal liability and 
ought not to be held as attaching to the 
reversion unless the appellants pro- 
ceeded to bring the tenure itself to sale 
under the special provisions of the 
Bengal Tenancy Act : see 30 I A 81 (2). 

The respondents therefore are not 
the legal representatives of the judg- 
ment-debtor in respect of the proper- 
ties which the appellants want to 
sell in this execution case within the 
meaning of S. 50, Civil P. C. The lear- 
ned counsel however contended on the 
authority of I L E 8 Cal 51 (3) that the 
respondents were precluded from re- 
opening the question of substitution 
under S. 50 inasmuch as the order of 
substitution was made by the Nadia 
Court after notice to them, and they did 
aot raise any objection to the substitu- 
tion. Now in order to apply the doc- 
trine of constructive res judicata it must 
be shown that the respondents had 
3lear notice of the nature of the claim 
made against them in the Nadia Court. 
The question of notice is not a pure 
question of law. This plea of res judi- 
3ata was not raised by the appellants 
in the Court below. There are no mate- 
dais on the record of the present execu- 
jion case to show the nature of the 
notice issued by the Nadia Court upon 
bhe respondents. There is no finding of 
jhe Courts below as to whether any 
notice was actually served upon the res- 
pondents by the Nadia Court. The bar 
nf res judicata cannot be therefore al- 
lowed to be raised for* he first time in 
second appeal in this Court. 

The learned counsel also raised the 
question of estoppel. It is argued on 
behalf of the appellants that the pay- 
ment of money by the respondents from 
time to time towards the satisfaction of 
the decree estops them from contend- 
ing that they are not personally liable 

2. Jiban Krishna Eao v. Brojo Lai Sen, (1908) 
30 Cal 560=30 I A 81=8 Sar 444 (PC). 

3. Mungul Pershad Dichit v. Grija Kanta, (1882) 
8 Cal 61=8 I A 128=4 Sar 248 (PC). 
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for the decretal debts. Now estoppel is| 
not a cause of action. It is a rule of 
evidence which comes into operation if! 
a statement has been made by a defend-] 
ant with the intention that the plain- 
tiff should act upon the faith of that 
statement and the plaintiff does act 
upon the faith of such statement. The 
question of estoppel is not a pure ques- 
tion of law. Whether by the payments 
the appellants were misled in any way 
or were induced to alter their former 
position in any way are questions of fact. 
This plea was not raised in any of the 
Courts below. These payments were re- 
lied on in the trial Court only as tacit 
admissions of the personal liability of the 
respondents. This contention therefore 
cannot be given effect to this second 
appeal. I am clearly therefore of opin- 
ion that the execution case is not main- 
tainable in the present form. In view 
of the above conclusions the question 
as to whether the sale of any portion of 
the estate other than the defaulting 
tenure which the respondents have got 
by surrender in an execution against the 
surviving daughter Bhababhabini will 
affect the respondents’ title cannot pos- 
sibly arise in the present execution case. 
But as some arguments were advanced 
on this question I would like to say a 
few words in this connexion. 

The learned counsel for the appel- 
lants argued that the decree being a 
decree for arrears of rent which the 
daughter did not pay it must be assumed 
that they did not pay as they could not 
pay out of the income of the estate and 
consequently it must be held that the 
estate was liable for the decretal debt. 
There is however no foundation for such 
an assumption. This is not a debt con- 
tracted by the limited owner for legal 
necessity. Therefore if the appellants 
wanted to realise their decretal dues be- 
fore surrender by sale of ^properties 
other than the defaulting tenure in 
execution against Bhababhabini they 
could only sell her right, title and in- 
terest and such sale could not in any 
way affect or bind the reversioners’ in- 
terest. Again if the execution had been 
taken against the surviving daughter 
after the surrender and her interest in 
properties other than the defaulting 
tenure had been sold the purchaser 
would have got nothing as her interest 
in the estate ceased after the surrender. 
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In this view of the matter the learned 
District Judge was right in observing 
that the proper procedure for the decree- 
holders was to proceed against the de- 
faulting tenure in respect of which the 
decree for rent was obtained. For the 
above reasons I dismiss the appeal with 
costs hearing fee five gold mohurs. 

Henderson, J. — In my judgment the 
main question for determination in this 
appeal is whether the rent decree that 
was passed against the ladies binds the 
estate. These execution proceedings were 
taken out on the footing that the 
last surviving lady surrendered her es- 
tate in favour of the reversioners thereby 
undergoing a civil death and it is from 
that point of view that the matter has 
now to be considered. The whole estate 
is in the hands of the reversioners. Mr. 
Amarendra Nath Bose, who appeared on 
behalf of the respondents, did not con- 
test that the appellants were certainly 
entitled to proceed against the rever- 
sioners for the sale of the defaulting 
tenure. Similarly they can proceed 
against and bring the other properties to 
sale provided that the decree binds the 
estate. In these circumstances it is not 
a matter of much importance whether 
the respondents were brought on the re- 
cord by a misconceived application, as- 
Burning that they were liable to the 
extent of the assets of the deceased in 
their hands, or whether a neiw execu- 
tion case was sfarted against them, as 
the persons in possession of an estate 
bound by the decree. Somehow or other, 
they die before the Court and in my 
judgment the only question for consi- 
deration is whether the properties other 
than the defaulting tenure are liable to 
sale. On this point I entirely agree with 
my learned brother. There is no princi- 
ple by which such a decree should bind 
the estate. This is not a case in which 
the limited owner borrows money for 
some purpose which comes within the 
meaning of legal necessity. The debt 
in fact was not contracted by those per- 
sons at all. No question of legal neces- 
sity arises in this case; nor was any real 
attempt made in either of the Courts 
below to justify the execution of such a 
decree against the reversioners. I there- 
fore agree that this appeal must fail. 

S.B, Appeal dismissed. 
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Guha and Lodge, JJ. 

Sasanka Bhusan Ghowdhury — Defen- 
dant — Appellant. 

V. 

Gopi Ballav Mondal and others — 
Plaintiffs — Respondents. 

Appeal No. 122 of 1932, Decided on 
3rd July 1935, from original decree of 
Sub-Judge, Murshidabad, D/- 23rd 
December 1931. 

❖ ^ (a) Will — Construction — Object 
should be to ascertain intention from word- 
ing— Effect should be given to intention — 
Intention should be gathered from entire 
will according to ordinary meaning and 
prediliction of testator's class. 

In construing the will, the object should in all 
cases* be to ascertain from its wording the ex- 
pressed intention, and eSect has to be given to 
the same. The intention has to ba gathered 
from the words of the entire will, taking them 
in the ordinary meaning, not overlooking the 
prediliction of the class to which the testator 
belonged: 37 Mad 199 (P G) Foil. [P 717 0 2] 
(b) Hindu Law — Adoption— Authority 
— Widow's authority is not extinguished by 
her first adopted son attaining competency 
before death — Power is not exhausted at 
death of such son. 

A widow’s authority to adopt is not ex- 
tinguished by the mere fact that her first 
adopted son attained ceremonial competence 
before death; the power of adoption under the 
husband’s authority is not exhausted at the 
death of the son first adopted by the widow: 
1933 P C 155, Foil. ^ [P 720 C 1] 

(c) Res judicata — Order rejecting appel- 
lant’s application for substitution of his 
name for deceased previous holder — Appli- 
cation based on valid adoption — Subsequent 
suit against applicant challenging validity 
of adoption — Held order on application is 
not res judicata as validity was not con- 
sidered and decided by Court. 

Where on the death of the previous holder 
of an estate an application was presented by the 
appellant for mutation of his name in place ot 
the deceased and the application was based on 
a valid adoption of the applicant but the ap- 
plication was rejected and subsequently a suit 
was filed against the applicant challenging thei 
validity of his adoption: 

Held : that the order rejecting the applica- 
tion did not opera||e as res judicata as the 
validity of adoption was not considered and 
decided by the Court during the proceeding on 
the application. [P 720 0 2] 

Brojolal Chakravarti, S. C J ana^ 
Dwijendra Nath Dutt^ Susil Kumar 
Bose and Byomkesh Bose — for Appellant. 

Gunada Charan Sen, Bijon Kumar 
Mukherjee and Pramatha Nath Mitra-- 
for Respondents. 

Judgment. — This is an appeal from 
the decision of the learned Subordinate 
Judge of Murshidabad, in a suit for pos- 
session, on declaration of the plaintiffa** 
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title to the properties in suit. Plain- 
tiffs 1 to 3 claimed to be the rever- 
sionary heirs of one Indu Bhusan Ohow- 
dhury, the adopted son of Sasi Bhusan 
Ghowdhury. Plaintiff 4 claimed title 
to the properties in litigation as the 
purchaser of one-fourth share of the 
same from the first three plaintiffs. 
The history of the title on which the 
claim in suit was based may be briefly 
stated: One Sasi Bhusan Ghowdhury 
died on 7th January 1908, without issue, 
but leaving two widows surviving him, 
Basanta Kumari Chowdhurani and 
Easeswari Chowdhurani. By a will 
dated 3rd August 1907, Sasi Bhusan 
Ghowdhury appointed the widows as 
executrices. There was a provision made 
in the will for adoption of sons by the 
widows. The elder widow Basanta 
Kumar Chowdhurani adopted a son, 
Indu Bhusan Ghowdhury, on 22nd 
July 1909, after probate of the will of 
Sasi Bhusan Ghowdhury was obtained 
by the executrices under the will on 
22nd July 1908. 

The adopted son attained majority 
on 8th April 1923; and according to 
the terms of the will the properties 
left by Sasi Bhusan Ghowdhury were 
made over to the adopted son. There- 
after the adopted son died unmarried 
on 20th February 1925. The junior 
widow Eeseswari Chowdhurani then 
adopted Sasanka Bhusan Ghowdhury, 
the defendant in the suit, on 26th 
April 1926. Basanta Kumari Chow- 
dhurani, the elder widow who had 
adopted Indu Bhusan Ghowdhury under 
the terms of the will of Sasi Bhusan 
Ghowdhury, died on 27th December 
1926. According to the plaintiffs, the 
adopted son Indu Bhusan Ghowdhury 
having died while in possession of the 
estate of his father Sasi Bhusan Chow- 
dhury in absolute right as his father’s 
heir, and having died unmarried, the 
adoptive mother Basanta Kumari Chow- 
dhurani inherited the estate of Sasi 
Bhusan Ghowdhury, mentioned as the 
Dengapara Estate in the proceedings, 
as the only heir of Indu Bhusan Chow- 
dhury. The aforesaid Basanta Kumari 
Chowdhurani having died, plaintiffs 1 
to 3 were the reversionary heirs of 
Indu Bhusan Ghowdhury as his nearest 
sapinda agnates, and were entitled 
to have their title to the properties 
in litigation declared, as such heirs, 
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on the footing that the adoption of the 
defendant Sasanka Bhusan Ghowdhury 
by Easeswari Chowdhurani was invalid. 
It was asserted by the plaintiffs that 
Easeswari Chowdhurani could not 
validly adopt a son under the terms of 
the will of her husband Sasi Bhusan 
Ghowdhury, as the authority to adopt 
so far as Easeswari Chowdhurani was 
concerned came to an end as soon as 
Basanta Kumari Chowdhuri, the senior 
widow of Sasi Bhusan Chowdhurani, in- 
herited his estate, as heir of the deceased 
adopted son Indu Bhusan Ghowdhury. 

The claim in suit was resisted by the 
defendant Sasanka Mohan Ghowdhury, 
the son adopted by Easeswari Chow- 
dhurani; and the issue, as stated by the 
Judge in the trial Court, on which the 
parties fought the litigation was issue 3 
raised for determination in the suit, on 
the pleadings of the parties concerned: 

Is the adoption of the defendant by Easeswari 
Chowdhurani invalid in law and void ? Had 
Easeswari Chowdhurani power to take the de- 
fendant in adoption ? Did the authority to 
adopt if given by Easeswari Chowdhurani’s hus- 
band become incapable of execution, and did 
such authority come to an end as soon as the 
Dengapara Estate became vested in or possessed 
by Indu Bhusan Chowdhury’s mother Basanta 
Kumari Chowdhurani ? 

The issue thus raised for decision in 
the case was decided by the trial Court 
in favour of the plaintiffs in the suit. 
Hence this appeal. It must be noted 
that the other questions raised in the 
suit, to which several other issues re- 
lated, were not argued before us in this 
appeal. The only question for consi- 
deration in the appeal is whether the 
Judge in the trial Court is right in his 
decision that the adoption of the defen- 
dant by Easeswari Chowdhurani is in- 
valid. 

The power of adoption was conferred 
by Sasi Bhusan Ghowdhury on his two 
widows by his will; and the extent of 
that power has to be determined with 
reference to the contents of the will. In 
construing the will, the object should in 
all cases be to ascertain from its word- 
ing the expressed intention, and effect 
has to be given to the same. The ir\j. 
tentioQ has to be gathered from the 
words of the entire will, taking them in 
the ordinary meaning, not overlooking 
the prediliction of the class to which 
the testator belonged. As was observed 
by their Lordships of the Judicial Com- 
mittee of the Privy Council in 41 1 A 
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51 (l) surrounding circumstances have 
fco be considered, and among such sur- 
rounding circumstances which the Court 
is bound to consider, none would be 
more important than race and religious 
opinions; and the Court is bound to re- 
gard as presumably (and in many cases 
certainly) present to the mind of the 
testator influences and aims arising 
therefrom. 

The relevant portions of the will of 
Sasi Bhusan Chowdhury, bearing upon 
the question in controversy in the case 
before us are those contained in paras. 
1 and 2, and those in the last part of 
para. 7: 

1. I have no issue. I have two married wives 
living. The name of the first wife is Basanta 
Kumari Chowdhurani and that of the second 
wife is Easeswari Chowdhurani. After my 
death my aforesaid two wives shall be in posses- 
sion in equal shares, widow’s estate, till the at- 
tainment of majority by the adopted son, of the 
movable and immovable properties left by me 
and shall perform the Seva and Puja of 
the Goddesses Saraswati and Kali and also 
the Dewali and other festivals and ceremonies 
which are being performed from before. In no 
way shall they be competent to sell or alienate 
any property. On the adopted son attaining 
majority, the executrices shall hand over the 
charge of the entire estate to the adopted son. 
From that time, i. e, from the time the adopted 
son, after attaining majority takes the estates 
in his own hand, my aforesaid two wives shall 
get monthly allowance of Ks 200 each receiving 
Rs. 100, so long as they will live, and the ad- 
opted son shall bo bound to pay that, and that 
shall be a charge upon the estate. My aunt 
(father’s sister) Khantomoni Dassya, shall re- 
ceive a monthly allowance of Rs. 10 till her 
death from my estate. Finis. 

2. I give my aforesaid two wives permission 
to adopt sons. According to my permission they 
both of them shall be entitled to adopt six sons 
in succession, each adopting three, i. e., to say, 
my first wife Basanta Kumari Chowdhurani, 
will adopt a son first ; and after the death of 
that adopted son, my second wife, Raseswari 
Chowdhurani, will next adopt a son. In case of 
death of the said adopted son, my first wife will 
again adopt a son. In this way, both of them 
together shall be entitled to adopt six sons 
successively. In case of death of one out of my 
two wives, the surviving wife shall be entitled 
to adopt the remaining number of sons succes- 
sively. My two wives shall not be entitled to 
partition the properties, etc. of the estate, but if 
they do not pull on well they shall be entitled 
to make a division of the profits so long as the 
estate shall be under their charge. If the two 
wives do not pull on well with the adopted son 
from after the adoption and during the minority 
of the adopted son, then the adopted son shall 
receive a monthly allowance of Rs. 60 from the 
estate for his own personal expenses. The exo- 

1. Venkata Narasimha Apparow v. Parthasara- 

thy Apparow, (1913) 37 Mad 199=23 I C 166= 

41 1 A 51 (PC). 
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cutrices shall pay the expenses of the education 
of the adopted son from the estate. 

7. If my aforesaid two wives do not adopt 
any son within reasonable time or if they die 
before adopting any son then the income of all 
the properties of my estate shall be spent in the 
Seva and Puja, etc. of the aforesaid idols Radha 
Krishna Thakur and the executrices or the co- 
adjutors or any of them who shall be living, 
shall appoint a religious and proper person as 
shebait and that shebait ishall appoint his suc- 
cessor and so on. This is my last will. By this 
will I cancel the will which I executed on 26th 
Pous 1312 B. 8., dated 18th Srabari 13U B. S. 

Applying the 'rule of interpretation 
referred to above, to the aforesaid provi- 
sions contained in the will before us, 
there can be no doubt that the primary 
intention of the testator Sasi Bhusan 
Chowdhury was to perpetuate his line 
of succession by lineal descendants. That 
was the intention underlying the provi- 
sion for the adoption of six sons, one 
after another, by the two widows. 
There was no idea in the testator, that 
the properties left by him were to pass 
over to the agnatic relations as the first 
three plaintiffs are ; that is what is 
clearly expressed in the last part of 
para. 7 of the will, and that is what is 
in consonance with the ideas of a Hindu 
governed by the Dayabhaga Law preva- 
lent in Bengal, with all his prediliction 
in the matter of inheritance, religion 
and otherwise. If the two wives did not 
adopt for any reason whatsoever, the 
income of all the properties of the estate 
were to be spent in the Seva and Puja 
of the family deities. There was no idea 
prevalent in the mind of the testator 
that the properties were to pass to any 
but the direct descendants. It is signi- 
ficant that the widows were merely to 
have the power of enjoyment over the 
properties left by their husband; and the 
direction contained in their husband’s 
will was to hand over the same to the 
adopted son. as soon as he attained ma- 
jority. The provision for six successive 
adoptions by the two widows indicated 
the keen desire on the part of the testa- 
tor to perpetuate hia line by sons ad- 
opted by his wives. 

In the matter of adoption, the two 
wives were to be considered as one per- 
son, acting under the authority bestowed 
upon them by the husband, so far as ad- 
option of sons was concerned. The im- 
portance of the aspect of the provisions 
of the will is that although a son duly 
adopted might attain majority, entitling 
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him to get possession of the properties 
left by Sasi Bhusan Ohowdhury, .the 
power of adoption remained in the 
widows, in the event that happened, the 
adopted son dying unmarried. Regard 
being had to the intention of the test- 
ator, there was no vesting of the estate 
in the senior widow as the heir of the 
son adopted by her ; the power of adop- 
tion conferred on the two widows, taken 
together, remained in abeyance ; and 
there was no bar to the exercise of that 
power by the junior widow, on the son 
adopted by the elder widow dying un- 
married. The testator did not intend 
that his estate should pass to any of the 
widows absolutely, or vest in any of 
them, nor was there the intention that 
the authority to adopt was not to bo 
exercised in the event that happened, 
namely the son adopted dying without 
leaving a male lineal descendant. The 
vesting of the estate in one of the two 
widows, and the passing of the same to 
the distant agnates on the death of one 
of the widows was not a thing intended 
or contemplated by Sasi Bhusan Chow- 
dhury ; what was contemplated was in 
the events that happened, that one of the 
two widows would exercise the power of 
adoption that was still in existence. 
That was what was done by the junior 
widow Raseswari Chowdhurani on 26th 
April 1925, after the son adopted by the 
elder widow Basanta Kumari Ghowdhu- 
rani had died unmarried on 22nd Febru- 
ary 1925 ; and it was in accordance with 
the intention of the testator Sasi Bhusan 
Ohowdhury as expressed in his Will. It 
may be noticed in this connexion that 
the widow^s death, and for the purpose 
of the case before us, the death of both 
the widows who have to be taken to be 
one, so far as the authority to adopt was 
concerned, is the limit of time within 
which, and the existence of male issue 
in the male line the condition, subject 
to which the power of adoption conferred 
by the will of Sasi Bhusan Ohowdhury 
could be exercised. 

As a general rule there is no limit of 
time for the exercise of the power of ad- 
option by the widow in whom her hus- 
band’s estate has vested ; she may adopt 
at any time she pleases, when the estate 
is vested in her : see 33 I A 55 (2). In 
the case before us, no vesting of the 

2. Mutsaddi^Lal V. Kundan Lai, (1906) 28 All 

377=33 I A 65=3 A L J 246 (PO). 
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estate in any of the two widows was in- 
tended, and the estate could not under 
the clear terms of the Will, vest in one 
of the widows on the death of the son 
adopted by her. The position created 
by the adoption of Sasanka Bhusan 
Ohowdhury by the junior widow Eases- 
wari Chowdhurani in the case before us, 
was something similar to the position 
which came up for consideration of this 
Court in the year 1900, and which was 
dealt with by the eminent Judge Sir 
Gooroo Das Banerji, in his judgment in 
5 C W N 20 (3), where on a review of the 
authorities bearing on the question under 
consideration, it was stated that the 
weight of authority was in favour of the 
view that a Hindu widow adopting a 
son under the authority of her deceased 
husband upon the death of a son adop- 
ted or begotten, whose estate he inheri- 
ted as mother, divests herself of that, 
estate by the act of adoption in favour 
of the son last adopted ; and it; was held 
that the correct view would be to hold 
that when a Hindu widow adopts a 
second son, upon the first son dying un- 
married, the second adopted son takes 
the estate immediately on his adoption. 
The differentiating element in the case* 
before us is that there were two widows, 
with power of adoption given to them to 
be exercised alternately up to the number 
six; and the vesting of the estate even if 
such could be contemplated under the 
terms of the will, which as already 
indicated could not be. There could not 
be any vesting of the estate in one of 
the two co-widows, to the exclusion of 
the other, who had the authority to 
adopt in her, which remained in abey- 
ance, during the lifetime of the son 
adopted by the elder widow. 

The Judge in the trial Court, it would 
appear, paid little attention to the terms 
and the provisions of the will bearing 
directly upon the question in controversy 
between the parties to the suit. He has 
proceeded on a discussion of the law ou 
the subject of vesting of the estate in 
the widow, on the death of the son 
adopted by her, and has on the authority 
of decisions referred to in his judgment,, 
come to the conclusion that the power 
to adopt became incapable of execution 
of the vesting of the husband’s estate on 
some one other than herself. The pro- 

3. Rai Jatindra Nath v, Amrit Lai, (1901)^^ 

W N 20. 
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position as laid down by the trial Court 
<5annot be accepted on the provisions of 
the will of Sasi Bhusan Chowdhury, to 
which detailed reference has been made 
above, and for reasons stated herein- 
before. In so far as the authority of 
decisions in this country and of their 
Lordships of the Judicial Committee of 
the Privy Council are concerned, re- 
ferred to in the judgment of the Court 
below, no useful purpose can be served 
by entering into a discussion on them. 
Most of the decisions mentioned by the 
Judge in the Court below wore con- 
eidered by their Lordships of the Judi- 
cial Committee in 60 I A 242 (4), in 
which the point was raised that a 
widow's power of adoption was extin- 
guished on the death of the son first 
adopted, inasmuch as he had then 
attained full age and full legal capacity 
to continue his line, and that the subse- 
quent adoption of a son could not divest 
the estate which had vested in the 
nearest collateral heir of the last male 
holder. On that decision, what must 
now be taken to be the settled law, 
appear to be this : A widow’s authority 
to adopt is not extinguished by the mere 
fact that her first adopted son attained 
ceremonial competence before death; the 
power of adoption under the husband’s 
authority is not exhausted at the death 
of the son first adopted by the widow. It is 
useful to refer to the main reasons assign- 
ed for the decision arrived at by their 
Lordships which were summarised in the 
following manner, after an exhaustive re- 
view of the case law on the subject : 

The vesting of the property on the death of 
the last holder in some or other than the adop- 
ting widow, be it either another coparcener of 
the joint family, or an outsider claiming by 
reverter, or by inheritance, cannot bo in itself 
the test of the continuance or extinction of the 
power of adoption. The true principle must be 
found upon the religious side of the Hindu 
doctrine and to the efficacy of sonship. 

As to this doctrine taken to be well- 
established, what was stated was this : 

Their Lordships feel that great caution should 
be observed in shutting the door upon any au- 
thorised adoption by the widow of a son-less 

man The Hindu law itself sets no limit 

to the exercise of the power during the life-time 
of the donee, and the validity of successive adop- 
tions in continuance of the line is now well 
recognised. But there must be some limit to its 
exercise, or at all events some conditions in 
which it would be either contrary to the spirit 
of the Hindu doctrine to admit its continuance, 

4, Amarendra v. Sanatan, 1933 P 0 166=148 I 0 
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or inequitable in the face of the other rights, to 
allow it to take effect, has long been recognised 
both by the Courts in India and by this Board. 

This pronouncement recently made by 
the Judicial Committee, on a review of 
the previous case law on the subject 
under consideration, is in consonance 
with what was stated to bo the law 
prevalent in Bengal by Gooroo Das 
Banerji, J,, in 5 C W N 20 (3) referred 
to in a previous part of the judgment. 
The law as now authoritatively laid 
down in 60 I A 242 (l) has, it may be 
noticed, been followed by their Lord- 
ships of the Judicial Committee in 39 
C W N 682 (5). On the provision of the 
will of Sasi Bhusan Chowdhury bearing 
on the question arising for consideration 
in this appeal, and on the authority of 
decisions of their Lordships of the Judi- 
cial Committee, the judgment of the 
trial Court, in favour of the plaintiffs in 
the suit, cannot bo upheld. It remains 
to bo mentioned that a question relating 
to the application of the rule of res 
judicata against the defendant in the 
suit, was raised before us on behalf of 
the plaintiffs-respondents in this Court, 
in support of the decree passed by the 
trial Court in their favour. It was urged 
that the defendant. appellant could not 
be allowed to agitate the question of 
validity of his adoption, in view of an 
order passed by this Court on 10th 
August 1925, rejecting an application 
made by him for the substitution of his^ 
name in the place of Indu Bhusan 
Chowdhury, after the said Indu Bhusan 
Chowdhury died on 20th February 1925. 
It need only be stated in this connexion 
that the validity of the adoption of the 
defendant was not considered and deci- 
ded by this Court, in the order for 
substitution to which reference has been 
made above. The plea of res judicata as 
raised in this appeal for the first time 
during the course of argument, on which 
no issue in the suit was directed, appears 
to be wholly unsupportable. In the re- 
sult, the appeal is allowed; the decision 
of the trial Court, and the decree passed 
by it, in favour of the plaintiffs respon- 
dents, are set aside. The suit instituted 
by the plaintiffs-respondents, out of 
which this appeal has arisen, is dismissed 
with costs throughout. 

S.R. Appeal allowed. 

6. Vijaysingji Ghhatrasingji v. Shivsangji Bhum- 
sangjl, 1936 PC 96=166 I 0 493=62 I A 161= 
69 Bom 360=89 G W N 682 (PC). 
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Panckridge, J. 

Sagoremal Gopalk a— VWmtiS. 

V. 

A, C. Barter jee k Co — Defendants. 

Suit No. 2175 of 1933, Decided on 2nd 
August 1935. 

(a) Acknowledgment— Pro-note — Admis- 
sion of execution is admission of liability at 
date of note. 

The admission of the execution of a promis- 
sory note prima facie is no more than an admis- 
sion of liability as at the date of the note : 33 
Cal 1047 and 1927 Mad 219, Foil, [P 722 0 2] 

^ (b) Acknowledgment— Suit on pro-notes 
— Written statement admitting execution 
but alleging various repayments — Statement 
held admission of notes being partly undis- 
charged at date of statement. 

A suit was instituted for recovery of money 
due on various promissory notes executed by the 
same defendant. The defendant filed a written 
statement wherein be admitted the execution of 
the pro- notes but alleged that several repay- 
ments bad been made in respect of the several 
pro-notes: 

Held : that the statement amounted to an 
admission that all the pro-notes were at least in 
part undischarged at the date the written state- 
ment was filed. [P 723 C 1] 

N, G. Chatter jee and G. K, Mitter — for 
Plaintiff, 

Sudhish Boy and Saroj K, Dutt — for 
Defendants, 

Judgment. — This is a suit on a pro- 
missory note executed by the defendants 
on 12th November 1927. On that day 
there was also a deposit of certain shares 
in the Bihar Firebricks and Potteries, 
Ltd., the particulars of which are given 
in a memorandum of deposit also signed 
by the defendants. The shares are dis- 
cribed as “security against our handnote 
for Rs. 20,000 only of date ” Prima facie 
the plaintiff's claim on the note is bar- 
red by limitation. The plaintiff submits 
that limitation is saved, first, by various 
payments on account, the last of which 
was made on 11th May 1929. The de- 
fendants do not dispute that a fresh 
period of limitation began to run on 
that date, but inasmuch as the suit was 
not filed until 13th November 1933, it 
would still be barred by limitation un- 
less a fresh starting point can be found 
before 11th May 1932, and subsequent 
to 13th November 1930. The plaintiff 
submits that a fresh period of limitation 
is to be computed from 12th March 1931 
on which date the defendant’s, through 
‘One of their partners, signed a written 


statement in a suit in this Court, which 
in the submission of the plaintiff am- 
ounts to an acknowledgment of liability 
in respect of his right within the mean- 
ing of S. 19, Limitation Act. 

The circumstances which led to the 
filing of that written statement must be 
set out in detail. There were five mem- 
bers, the plaintiff being one of them, of 
a joint family that may for purposes of 
convenience be referred to as the Gopal. 
kas. On 26fch November 1924, the de- 
fendants borrowed four several sums of 
Rs. 20,000 from four of the five Gopal- 
kas and a sum of Rs 10,000 from the 
fifth Gopalka, and executed five several 
promissory notes in favour of the lenders 
individually. One of such promissory 
notes was paid off on 14th May 1925, 
but the lender advanced a sum equal to 
that secured by the original promissory 
note on the 6bh of the following month. 
On 12th November 1927, when outstand- 
ing notes of 26th November 1924, were 
about to become barred, the respective 
holders of them obtained renewal pro- 
missory notes from the defendants, of 
which the promissory note in suit is one 
and also obtained the deposit of various 
share certificates by way of security. On 
5th June 1928, the promissory note of 
6th Juno 1925 was in its turn renewed. 
On 10th November 1930 a suit was filed 
in this Court by two of the Gopalkas 
including the present plaintiff. They 
joined with them as plaintiffs the pre- 
sent plaintiff’s minors sons. The defen- 
dants in the suit were the present de- 
fendants and the other Gopalkas in 
whose favour the notes had been execu- 
ted, and also certain infant Gopalkas. 

The plaint alleged that the parties to 
that suit other than the present defen- 
dants were a joint Hindu family, and 
that out of the assets of that family the 
Gopalkas had advanced various sums to 
the present defendants. Particulars of the 
sums advanced are set out in the plaint 
and amount to Rs. 90,000 which sura is 
arrived at by adding to the Rs. 70,000 
secured by the notes of 12th November 
1927 the Rs. 20,000 secured by the note 
of 5th June 1928. The plaint goes on 
to allege that the present defendants 
executed promissory notes in respect 
of the above sums in favour of vari- 
ous members of the joint family and 
promised to pay interest thereon at the 
rate of 5 per cent per annum. The 
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sum due for principal and interest at the 
date of suit is stated to be a sum of 
Es. 1,23,000 for which a decree is asked 
together with interest and an order for 
sale of the shares deposited as security 
for the promissory notes. There is a 
staterpent that the Gopalka defendants 
have been joined as defendants because 
they have refused to join as plaintiffs 
and that no relief is sought against 
them. 

In the written statement filed by the 
present defendants they admit having 
monetary transactions with individual 
Gopalkas including the present plaintiff 
and also admit having executed promis. 
Bory notes in their favour individually. 
They proceed to allege that they made 
various payments to the various persons 
previously mentioned in respect of their 
respective promissory notes. They take 
specific exception to the claim made in 
the plaint for interest as from 1st June 
1928, and state that they do not admit 
that interest has been paid only up to 
31st May 1928. They admit deposit of 
the shares, and in particular they admit 
the deposit of 600 shares in the Bihar 
Firebricks Co. Ltd., with the present 
plaintiff. Para. 6 is as follows: 

Without prejudice to the aforesaid contentions 
the defendant firm state that upon an account 
being taken a much smaller amount will bo 
found due by the defendant firm and on the 
securities being realised nothing will be due. 

The contentions to which reference is 
made in the foregoing paragraph are the 
submission that the plaintiffs are not 
entitled to maintain the suit in its pre- 
sent form. I take it that the submis- 
sion is that inasmuch as the notes were 
in favour of the individual Gopalkas they 
could not be the subject matter of a 
single suit by the plaintiffs purporting 
to represent the joint family. I have 
been referred to various cases which 
deal with the effect of an admission of 
the execution of a promissory note and 
failure to allege that it has been dis- 
charged by payment or otherwise. The 
case which has been cited in support of 
the contention that unless discharge is 
alleged, admission of execution amounts 
to an admission of liability, purport for 
the most part to be based upon the deci- 
sion of the Judicial Committee in 33 
I A 166 (l). I am inclined to agree with 
Mr. Roy that that case does not justify 

1, Maniram v. Seth Rupchand, (1906) 83 Cal 

1047=88 I A 166=2 N L R 180 (P 0). 


the comprehensive propositions which 
have been enunciated in some of the 
reported cases. For example, in 41 Mad 
L J 217 (2) in comparing the case of an 
admission of execution of a promissory 
note with the admission of the exis- 
tence of an open and current account, 
Napier, J., observed that in his opinion 
the inference in the case of an admis- 
sion of execution of a promissory note is 
much stronger. That does not appear 
to me to be a correct view because to 
admit the existence of an open and 
current account is to admit the present 
right of one person to an account as 
against the other. The admission of the 
execution of a promissory note prima 
facie is no more than an admission of 
liability as at the date of the note. I 
should certainly hesitate to accept as 
correct the decision in 5 M L T 71 (3) 
where it was held that the acknowledg- 
ment of liability existing at the past 
time without the allegation that the 
liability has since ceased is presumed 
to be an acknowledgment of liability 
when the statement is made. I think 
that a sounder view was taken by Eame- 
sam, J., in 50 Mad 548 (4) which is ta 
the effect that the admission must be 
one which can be applied from the facts- 
and surrounding circumstances and i& 
not one which is implied as a matter of 
law. To adopt the words of Ayling, J., 
in 36 Mad 68 (5). “From the language 
used and the circumstances in which the 
acknowledgment is made it must bo 
decided whether it amounts to an 
implied acknowledgment of subsisting 
liability." Applying that test, such an 
acknowledgment is in my opinion applied 
in the defendants’ written statement in 
the suit of 1930. 

It is not now argued that the promis- 
sory note which the defendants admit 
having executed in favour of the present 
plaintiff in para. 2 of that written state- 
ment, can be any document other than 
the promissory note in suit. When wo 
turn to para. 3, we find that the only 
allegation is that the defendants havo 

2. Subbarama Aiyar v. Verrabadra Pillai, 1921 
Mad 464=70 I C 693=41 M L J 217. 

3. Rangamaya Kalu Aiya v. Subbayan, (1909) 5^ 
M L T 71=2 I C 622. 

4. Bwaminatba Odayar v. Subramma Aiyar, 1927 
Mad 219=100 I C 10=60 Mad 648=61 M L J 
856. 

6. V. Andiappa Ohetty v. Devarajulu Naidu, 
(1913) 36 Mad 68=12 I 0 878=21 M L J 1024. 
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Dcade various payments to the various 
persons mentioned in the previous para- 
graphs in respect of their respective pro- 
missory notes. That is in answer to the 
paragraph in the plaint stating that 
owing to circumstances which I need 
not set out, the plaintiffs are unable to 
give the exact amount of claims made 
by the defendants but they believe that 
all the interest up to Slst May 1928 has 
been paid. In my opinion the words 
“in respect of their respective promis- 
sory notes” mean * on account of their 
various promissory notes” and are quite 
impossible to reconcile with any sugges- 
tion that any of the promissory notes 
has been discharged by payment. Hav- 
ing regard to the language of the plaint, 
this inference is strengthened by the 
assertion of the defendants that they do 
not admit that interest has been paid 
only up to 31st May 1928. I do not 
attach very much importance to para. 6 
that on accounts being taken a similar 
amount will be found due because it is 
consistent with the previous discharge 
of one or more promissory notes and if 
one or more have been discharged by 
payment, the particular note executed 
in the present plaintiffs* favour may 
have been discharged. Having regard to 
Ithe written statement as a whole I have 
come to the conclusion regarding paras. 2 
and 3 together, that there is an admis- 
sion, that all the promissory notes in- 
cluding that executed in the present 
plaintiffs* favour, were at least in part 
undischarged at the date the written 
statement was filed. 

In these circumstances the defence of 
limitation fails; learned counsel for the 
defendants does not dispute the quantum 
of the claim and there will therefore be 
a decree for Es. 35,833 with interest at 
the rate provided by the note pending 
suit. Interest on decree at 6 per cent 
with costs. 

S.R. Suit decreed. 
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McNair, J. 

Nemai Chandra Dey — Plaintiff. 

v. 

Brojendra Nath Milter and others — 
Defendants. 

Suit No. 710 of 1931, Decided on 9th 
August 1936. 


V (a) Costs — Taxation— Court always re- 
luctant to interfere with taxing officer's dis- 
cretion— Specially so in question of mere 
quantum. 

The Court is always averse from interfering 
with the discretion exercised by the taxing 
officer, and particularly the Court will not inter- 
fere where the only question raised is a question 
of quantum. [P 724 0 1] 

(b) Costs — Taxation — Application for re- 
view — Judge is entitled to consider taxing 
officer’s findings. 

The Judge is entitled in cases of applications 
to consider and review the findBgs of the Taxing 
Master for review of taxation m costs: Ager v. 
Blacliloack & Co. 56 L T 890 and Spalding v. 
Qamage, (1914) 2 Ch 405, Foil [P 726 C 1] 

N. N. Bose and A. B. Guha — for 
Plaintiff. 

Sudhish Roy and N. K. Ghose — for 
Defendants. 

Judgment.^This is an application 
by an attorney for review of taxation of 
his bill of costs, under Ch. 36, R 72, 
Original Side Rules. The items objected 
to and which are now before me fall 
into two categories. In the first are 
items 41, 42, 43 and 44 in the excep- 
tions. They refer to “drawing observa- 
tions, making a copy of brief, delivering 
tbe same and paying counsers fees.’* 
The suit in which these costs were in- 
curred was for the construction of the 
will of Hiralal De and for a declaration 
that on the death of his widow the 
plaintiff Nemai Charan De as the sole 
reversionary heir became entibled to his 
residuary estate. Amongst the defen- 
dants were three ladies, Sm. Santimoyee 
Dassi, Sm. Sudhamoyee Das3i, and 
Sm. Narayan Dasi and at a subsequent 
date Bivash Chandra Mazumdar, a minor 
who was represented by his father and 
guardian ad litem. The suit waseventu- 
ally settled by a consent decree. Items 
41 to 44 have been disallowed by the 
learned Taxing Officer on the ground 
that this was a chamber application that 
no order was drawn up, and that there 
is no certificate of counsel appearing in 
the entry of the bill. On behalf of the 
applicant it is contended that although 
the order was not drawn up, it is clear, 
both from the endorsement on counsel’s 
briefs and also from the Court minutes, 
that the application was made and that 
the learned Judge certified for counsel, 
and that the learned Taxing Officer is 
labouring under a mistake of fact in not 
allowing these items. The endorsement 
of counsel, Mr. Das Gupta, bears out the 
statement of counsel for the applicant 
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and from the Court minutes it appears 
that 

the time was extended by the Court, the appli- 
cant to pay the costs of the application, and of 
all parties appearing, and the matter was certi- 
fied for counsel. 

In the circumstances it seems to me 
that the learned Taxing OfiQcer was 
labouring under a mistake, and that 
had the facts been clearly put before 
him he could have allowed these items. 
Counsel has addressed me at length 
with regard to the powers of the Court 
in reviewing questions which have 
been decided by the Taxing Oflicer. 
These matters have been dealt with in 
frequent decisions both in this country 
and in England, and the English prac- 
tice is followed in this country in the 
absence of any particular rule. The 
Court is always averse from interfering 
with the discretion exercised by the 
learned Taxing Officer, and particularly 
bhe Court has said that it will not inter- 
fere where the only question raised is a 
question of quantum. 

It has been suggested that the ques- 
bion here is a question of quantum. 
With that contention I am unable to 
agree. As I have already said the 
learned taxing officer has come to his 
3ecision, so it appears to me, because he 
was misinformed as to the actual order 
made by the Court. These items must 
be allowed. Item 56 has been disallowed 
on the ground that it is a third copy 
brief for which there is no justification. 
The defendant ladies to whom I have 
already referred had put in written 
statements in which they contended that 
they were in certain events the nearest 
heirs of the testator, and they claimed 
to be preferred to the plaintiff. In 
para. 5 of their written statement they 
contend that they are the nearest living 
relations of the deceased and being 
young and married capable of conferring 
spiritual benefit on the deceased by giv- 
ing birth to male issue and on that 
ground, amongst others, they put for- 
ward the contention that they were the 
nearest reversionary heirs. Subsequently 
a boy Bivash was born and a written 
statement was put in on his behalf in 
which he claimed that he was the near- 
est living heir of the deceased. In 
opposing this application Mr. Roy con. 
tends that the ladies were really claim- 
ing on behalf of the boy Bivash. That 
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contention cannot be upheld. In the 
paragraph of the written statement to 
which I have referred the ladies are 
claiming not on behalf of any child who 
might be born here after, bub they are 
claiming for themselves, on their own 
behalf, on the ground that they might 
later give birth to male issue and that 
they are entitled to succeed because they 
are capable of conferring religious bene- 
fit on the deceased. 

The infant defendant Bivash was 
claiming separately from the ladies and 
it was only right, particularly as he 
was a minor, that his point of view 
should be placed before the Court. 
Moreover, it is pointed out by counsel 
for the applicant that the decree which 
was passed and for which counsel was 
briefed was a consent decree and that it 
was necessary that the point of view of 
the infant should be placed before the 
Court so that the Court might be able 
to certify that any terms of settlement 
to which consent was given were for the 
benefit of the infant. Reference has 
been made to the case reported in 56 
L T 890 (l) which was decided by Kele- 
wioh, J. There the Taxing Officer re- 
fused to allow more than one set of costs 
in respect of counsel on bhe ground that 
the difference in the defences was nob 
sufficiently material to justify appear- 
ance by separate counsel. Kelewich, J., 
while stating that if it were a matter 
purely of the Taxing Master’s discretion 
he would not entertain the motion, held 
that it was not purely a question of his 
discretion bub that the Judge was en- 
titled to look into the pleadings and to 
see whether in fact there were different 
cases set up by the parties and if so 
whether there vrere such differences as 
to justify representation by separate 
counsel. That case was referred to and 
followed by Sargant, J., as he then was, 
in (1914) 2 Ch 405 (2). In that case 
there were two companies, Gamages 
and Benetfinks, Gamages having a con- 
trolling interest in Benetfinks. A similar 
contention was put forward that the 
interests of the two companies were 
identical and that the Master’s discre- 
tion could not and should not bo inter- 
fered with. The learned Judge again 
looked into the defences which had been 

1. Agor V. Blackloack & Go., (1887) 56 L T 890. 

2. Spalding v. Gamage Ltd., (1914) 2 Oh 405=83 
L J Oh 865=68 S J 722=111 L T 829. 
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put in at the trial and considered that 
bhe defendants were entitled to file 
seperate defences. Those two cases are 
authorities for the proposition that the 
Judge is entitled in applications of this 
nature to consider and review the find- 
ings of the learned Taxing Master and 
having reviewed those findings I am of 
opinion that the attorney’s contention 
put forward in this application should 
prevail. A further question arises as to 
the costs of and incidental to the excep- 
tion proceedings before the Taxing Offi- 
cer. It appears that on Ist March 1935 
the Court minutes are as follows: 

“On the applicant paying Rs. 3C0 to the 
attorney, Mr. G. B. Chatterjee, by Friday, 6th 
March, to bo held by the attorney subject to the 
further orders of this Court, time to file excep- 
tions extended till 4 p. m. Thursday 14th 
March. Costs of this application reserved. 

The Rs. 300 was duly paid and the 
time was extended. It is now claimed 
that the Rs. 300 should be refunded 
and that in view of the fact that the 
attorney who filed the exception was at 
any rate partly successful he should be 
entitled to his costs. Mr. Bose for the 
present applicant contends that the 
amounts disallowed were negligible. The 
ordinary rule is that costs follow the 
event and, having succeeded, Mr. Roy’s 
client is, in my view, entitled to the re- 
turn of the Rs. 300 and to those costs 
for which he asks. The applicant is 
entitled to his costs of this application. 

S.R. Order accordingly, 

A. I. R. 1935 Calcutta 725 

Guha and Lodge, JJ. 

Annada Prosad Bhadra and another — 
Appellants. 

V. 

Gopal Chandra Ghose and others — Res- 
pondents. 

Letters Patent Appeal No. 10 of 1931, 
Decided on 24th July 1935, from appel- 
late decree of Henderson, J., D/- 14th 
June 1934, in Appeal No. 1964 of 
1931. 

Res judic&ta — Suit for enhancement of 
rent — Decision on question as to whether 
Transfer of Property Act or Bengal Tenancy 
Act applied to tenancy held operated as res 
judicata on such question in subsequent suit 
for possession. 

Where in a previous suit for enhancement of 
rent, the question as to whether the Transfer of 
Property Act or the Bengal Tenancy Act ap- 
plied to the tenancy was decided, the decision 


operates as res judicata on such question being 
raised in subsequent suit for possession. 

[P 725 0 2J 

Hemendra Chandra Sen and Amiya 
Lai Chatter ji — for Appellants. 

Prokash Chandra Majumdar for Sa~ 
tindra Nath Roy Choudhury — for Res- 
pondents. 

Judgment. — The question raised in 
this appeal by the plaintiffs in the suit 
out of which it has arisen, is whether 
the decision in a previous suit insti- 
tuted by the plaintiffs, in the year 1925, 
for enhancement of rent under S. 30 (b), 
Ben. Ten. Act, operated as a bar to the 
question whether the provisions of the 
Transfer of Property Act were applic- 
able to the tenancy in suit, being 
agitated in the present litigation. In 
the previous suit of the year 1925, on 
the objection raised by the defendants, 
it was decided that the tenancy in 
question was not for agricultural pur- 
poses, and the provision of the Bengal 
Tenancy Act could not therefore apply. 
The claim for enhancement of rent made 
in the suit was defeated on the afore- 
said decision given by the Munsit in 
that suit, on llth November 1925. But 
for the reason given by the Munsif that 
the provision of the Bengal Tenancy Act 
had no application, the decision dis- 
missing the claim for enhancement of 
rent was not sustainable; no other 
ground having been given by the Munsif 
trying the suit, and no other ground 
having been raised by the defendants in 
suit for the purpose of resisting the 
claim for enhancement of rent, made in 
the year 1925. 

In the above view of the case before 
us. we are unable to agree with the con- 
clusion arrived at by our learned bro- 
ther Henderson, J., that the plea of res 
judicata as raised in the case before us, 
was not sustainable. The foundation of 
the decision in the previous litigation 
between the parties to the suit giving 
rise to this appeal, was that the provi- 
sions of the Bengal Tenancy Act were 
not applicable to the case before the 
Court; and, in our judgment, the ques- 
tion whether the Transfer of Property 
Act or the Bengal Tenancy Act was ap- 
plicable to the present case, as raised in 
issue 6 in the suit, could not be allowed 
to be reagitated. In tbe above view of 
the case before us, the decision of our 
learned brother Henderson, J., in second 
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appeal, and the decision of the Subordi- 
nate Judge in the lower appellate Court, 
are set aside and the decision and decree 
passed by the trial Court, on 17th August 
1929, declaring the title of the plain- 
tififs-appellants, to the lands in suit, and 
entitling them to recover possession by 
evicting the defendant-respondents and 
by removing their houses standing on the 
lands are restored. The defendants- 
respondents will carry out the terms of 
the aforesaid decree within three months 
from this date. The plaintififs-appel- 
lants are to get their costs in the litiga- 
tion throughout, including the costs in 
this Court, from the defendants-res- 
pondents. 

K.s. Appeal alloioed. 
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Guha and Lodge, JJ. 

Chairman of Commissioners of the 
Baruipore Municipality — Defendant — 
Appellant. 

V. 

Sivadas Boy Chaudhury and others — 
Plaintiffs — Respondents. 

Letters Patent Appeal No. 11 of 1934, 
Decided on 24th July 1935, against ap- 
pellate decree of Henderson, J , D/.14th 
June 1934 in Appeal No. 2022 of 1931, 

^ (a) Civil P. C. (1908), S. 80— A88e«8inent 
by Municipality — Subsequent supersession 
of Municipality and public officer appoin- 
ted by Government to perform duties of 
Commissioner — Suit for declaring assess- 
ment illegal and ultra vires — Notice under 
S. 80 is not necessary. 

It is only where the plaintifi complains of 
some act purporting to have been done by a 
public officer in his official capacity, that notice 
is enjoined. Where subsequent to an assess- 
ment by the Municipality the Municipality is 
superseded and a public officer is appointed to 
perform the duties of the Commissioner, for a 
suit to declare the assessment illegal and ultra 
vires, no notice under S. 80 is necessary. The 
fact that the assessment complained of was made 
before the supersession of the Municipality, is 
sufficient for the purpose of holding that S. 80 
cannot possibly apply: 1934 P 0 96, Appl, 

[P 727 C 2] 

(b) Practice — New plea — Plea not taken 
either in primary or appellate Court cannot 
be raised in second appeal. 

Where a point as to legality of a certain tax 
by a Municipality is not raised before the pri- 
mary Court or before the Subordinate Judge on 
appeal, it cannot be allowed to be raised in 
second appeal. [P 728 C 1] 

(c) Bengal Municipal Act (3 of 1884), S. 85 
(a) — Tax under S. 85 (a) should not be im- 
posed jointly on more persons than one. 


The tax under S. 86 (a) is a personal tax and 
the assessment is to be made according to the cir- 
cumstances and property of each individual as- 
sessed, and thus this tax should not be imposed 
jointly on more persons than one: 1928 Cal 691, 
Appr, [P 727 0 1; P 728 0 1] 

Sarat Chandra Boy Choudhury and 
Badhica Charan Chatter ji — for Appelfc. 

Atul Chandra Gupta and Kashi Nath 
Mitter—ior Respondents. 

Judgment in Second Appeal 

Henderson, J. — This appeal is by the 
defendant who is the Chairman of the 
Baruipore Municipality. The plaintiffs 
instituted the suit in order to obtain a 
declaration that a certain assessment 
was illegal. In order to understand the 
first argument made on behalf of the 
appellant it is necessary to note that 
the commissioners of the Municipality 
were superseded and the Circle Officer 
was appointed under the provisions of 
S. 66 (b), Bengal Municipal Act, to per- 
form the duties of the commissioners. 
It was contended on behalf of the Chair- 
man thafe the suit should have been dis- 
missed because no notice was served on 
the Circle Officer under the provisions 
of 8. 80, Civil P. C. Neither the Mun- 
sif nor the Subordinate Judge came to 
any definite conclusions on this point, 
but it has been argued before me on 
both sides, and I am clearly of opinion 
that no notice was necessary. It is quite 
clear that if a public officer is appointed 
Chairman of a Municipality it is not 
necessary to serve notices on him as 
such. It was however argued that a no- 
tice ought to have been served in this 
case because the Municipal Commis- 
sioners had been superseded. It is a 
mere accident that the person appointed 
to perform their duties under the pro- 
visions of S. 66 (2) was a public officer, 
Any person or persons might have been 
so appointed. There is nothing in the 
Act to suggest that such person or per- 
sons become Officers. The effect of the 
supersession is that the Commissioners 
vacate their office and their property 
vests in Government during the period 
of supersession. It might perhaps be ar- 
gued that in a suit concerned with 
Municipal property it is necessary to 
serve a notice on the Secretary of State; 
but the Commissioner was not acting 
as a public officer. 

In the second place, before the suit 
came on for hearing, the supersession was 
over. The plaintiffs then amended their 
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plaint and made the present appellant 
the defendant in the suit. It is not even 
pretended that he was entitled to any 
notice. The effect of the amendment 
was practically to institute a new suit. 
I entirely agree with both the Courts 
below that in these circumstances even 
if the Circle OflScer was entitled to no- 
tice the present appellant cannot defeat 
the suit on the ground that no such no- 
tice was given. 

On the merits of the case there can be 
no question that the personal tax im- 
posed on the respondents under S. 85 (a) 
of the Act was illegal. It was imposed 
jointly on them and some other persons 
'who were not even named. It is a per- 
sonal tax and the assessment is to be 
made according to the circumstances and 
property of each individual assessed. 
This alone shows that it was not in- 
tended that this tax should be imposed 
jointly on more persons than one. This 
was the view taken by Mitter, J. in 32 
OWN 1170 (l) and I respectfully agree 
with his decision. Another objection to 
the assessment was that the plaintiffs 
were already personally taxed up to the 
maximum amount allowed under the 
Act. This ground alone is suflScient to 
dispose of the point and Mr. Mitter did 
not rely on any other alleged illegality 
with regard to this assessment. 

It was also contended that the suit 
should have been dismissed with regard 
to the latrine tax. I do not propose to 
say anything with regard to the merits 
of that contention because Mr. Mitter 
has pointed out that in the appeal to the 
lower appellate Court this was not made 
a ground of appeal; on the other hand, 
the decree obtained by the plaintiff was a 
decree to the effect that **the assessment 
on the plaintiffs be declared invalid.” 
The latrine tax is not a tax made on 
the plaintiffs at all; und^ S. 321, the 
Commissioners may levy fees on the 
holding. It is not a personal tax at all 
and its realisation is provided for by 
8. 322. It is therefore not at all clear 
that the plaintiffs were given any relief 
with regard to the latrine tax. That is 
probably why no appeal was made with 
regard to it in the lower appellate Court. 
The present appeal fails and is dis- 
missed with costs. The appellant asks 
for leave to appeal. This is granted. 

1. Prodip Singh v, Bamani Mohan Sen, 1928 Cal 
611=114 I C 94=82 OWN 1170. 
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Judgment in Letters Patent Appeal 

This is an appeal from the judgment 
of our learned brother Henderson, J., 
dismissing an appeal from the concur- 
rent decision of the Subordinate Judge 
and the Munsif in a suit by certain rate- 
payers, the respondents in this appeal, 
against the Baruipore Municipality, for a 
declaration that an assessment of tax 
made by the Municipality between Sep- 
tember to December 1928 was illegal 
and ultra vires; and for setting aside the 
said assessment. The questions decided 
by the learned Judge of this Court were 
two: that the suit could not be dismissed 
for want of notice under the provisions 
of S, 80, Civil P. C., and that the per- 
sonal tax imposed on the plaintiffs in 
the suit under S. 85 (a), Bengal Munici- 
pal Act, was illegal. 

So far as the first question was con- 
cerned, it has to be mentioned that after 
the assessment in question sought to be 
challenged in the suit, the Baruipore 
Municipality was superseded under S. 65, 
Bengal Municipal Act, and a Circle oflfi- 
cer was appointed by the Government 
to perform the duties of the Commis- 
sioners of the Municipality, as provided 
by S. 66 of the Act. In view of the 
position, about which there can be no 
question, that the assessment of tax by 
the Municipality which was sought to 
be declared ultra vires and illegal, was 
made before the supersession of the 
Municipality, and before the appoint- 
ment of the Circle OflQcer to perform the 
duties of the Commissioners, the notice 
as contemplated by S. 80, Civil P. 0., 
was not required to be served on the 
Circle OflScer performing the duties of 
the Commissioners of the Baruipore 
Municipality, under S. 66, Bengal Muni- 
cipal Act. As has been authoritatively 
laid down by their Lordships of the 
Judicial Committee of the Privy Council, 
in 61 I A 171 (2), it is only where the 
plaintiff complains of some act purport- 
ing to have been done by a public oflScer 
in his ofiBcial capacity, that notice is 
enjoined. The fact that the assessment 
complained of was made before the 
supersession of the Municipality is 
suflBcient for the purpose of holding that 
S. 80, Civil P. C., could not possibly 
apply to the present case. The decision 

2. Bebati Mohan Das v, Jatindra Mohan Ghose, 

1934 P 0 96=148 I 0 482=61 I A 171=61 Cal 

470 (P 0). 
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of the learned Judge that the suit was 
maintainable without giving notice to 
the Circle OflScer under S. 80, Civil P. C., 
must therefore be upheld. 

The decision of our learned brother on 
the second question raised before him, 
must also ha affirmed on the ground 
stated by him, that the personal tax 
imposed on the plaintiffs in the suit 
under S. 85 (a), Bengal Municipal Act, 
was illegal. It appears that a point was 
raised in the second appeal to this 
Court, on the question of imposition of 
latrine tax. The point was not raised 
before the primary Court or before the 
Subordinate Judge on appeal, and as 
such could not be allowed to be raised 
in second appeal. The learned Advo- 
cate for the respondents in this appeal 
has no objection on behalf of his clients 
to the observations contained in the 
judgment of Henderson, J., to the fol- 
lowing effect being deleted: 

On the other hand, the decree obtained by 
the plaintiffs was a decree to the effect that the 
assessment on the plaintifi be declared invalid. 
The latrine tax is not a tax made on the plain- 
tiffs at all; under S. 821 the Commissioners may 
levy fees on the holding. It is not a personal 
tax at all and its realization is provided for by 
S. 322, It is therefore not at all clear that the 
plaintiffs were given any relief with regard to 
the latrine tax. That is probably why no appeal 
was made with regard to it in the lower appel- 
late Court. 

And we give that direction, as we 
agree with the learned Advocate for the 
appellants in thinking that the obser- 
vations quoted above, are likely to give 
rise to difficulties in future. In the re- 
sult, the appeal is dismissed with costs. 

K.S. Appeal dismissed. 
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M. C. Ghose, J. 

Lal Behary Saha and another— ’BWin- 
tiffs — Appellants. 

V. 

Bimalapada Majumdar and others — 
Defendants — Respondents. 

Appeal No. 112 of 1933, Decided on 9th 
August 1935, from appellate decree of 
Addl. Dist. Judge, Maldah, D/- 18th July 
1932. 

Co promissors — Two mortgagors jointly and 
severally liable — Deposit made under S. 83, 
T. P. Act, by both — No presumption as to 
amount paid by each or that one paid whole 
or part of it. 

Where two mortgagors are both jointly and 
severally liable to pay the mortgage debt and a 
deposit is made by them under S. 88 to save 


their property, there is no presumption either 
that both the mortgagors paid equally or that 
one paid the whole amount or a portion of it ; 
and it is for the claimant to prove what share 
of money he is entitled to receive. [P 729 0 1, 2) 

Sudhansu Sekhar Mukerji — for Appel- 
lants. 

J atindra Mohan Ghoudhnry — for Ees« 
pondents. 

Judgment. — This is an appeal by the^ 
plaintiffs in a suit on a mortgage bond. 
Two persons Radhararaan Majumdar and 
Mohini Mohan Majumdar executed the 
mortgage bond. Afterwards the two 
mortgagors deposited a certain sum of 
money in Court under S. 83, T. P. Act, 
stating that that was the sum which was 
due from them to the plaintiff who ap- 
peared and stated, after notice was is- 
sued upon him, that the amount was not 
sufficient and he refused to accept the 
tender and thereafter the plaintiff insti- 
tuted the present suit on his mortgage 
bond. When the suit was pending de- 
fendant 2, Mohini Mohan, died and the 
plaintiff did not bring in his heirs, in 
good time, upon the record and the suit 
as against him abated. After the suit 
had abated against Mohini Mohan the 
plaintiff brought on the record Bimala- 
pada Majumdar, a son of the said Mohini 
Mohan on the ground that he was in 
possession of part of the mortgage pro- 
perty. 

The Court refused to consider him as 
a representative of the deceased defen- 
dant 2 for the purpose of this suit as he 
was not brought on the record within 
the time allowed by law. The suit was 
decreed against defendant 1 only, on the 
ground that both the mortgagors were 
jointly and severally liable for the whole 
of the mortgage debt, but it was stated 
that if the amount was paid, only the 
share of defendant 1 should be sold. It 
may be stated that though on the de- 
posit by the two mortgagors under S. 83 
the plaintiff had refused the tender, the 
money was allowed by the mortgagors to 
remain in Court. Neither defendant 1 
nor any representative of defendant 2 
withdrew any portion of the money. 
When the Court decreed the suit the 
Court recorded an order that the decretal 
sum is to be recovered from the sum de- 
posited by Chalan Ex. 6 in the Court; 
the remainder of the sum decreed is to 
be recovered from defendant 1 or from 
the share of the property of defendant 1 
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in the plaint. As against Bimala, son of 
the deceased defendant Mohini Mohan, 
the suit was dismissed. Against that de- 
cree Bimala made an appeal on the 
ground that he was heir to his deceased 
father, defendant Mohini Mohan, and he 
had a right to get back the share of the 
money which his father had deposited 
under S. 83, T. P. Act. The Court of 
appeal below found that there was noth- 
ing to show what share of the deposit 
had been made by the appellant's father, 
but on a general consideration thought 
that it would be safe to assume that the 
two mortgagors had deposited the money 
in the share of half and half and there- 
upon made an order that half of the de- 
posit money should be returned to the 
appellant Bimala. Against that decree 
the present appeal has been made by 
the plaintiffs. 

In the first place it is urged that as no 
decree was passed by the first Court 
against Bimala ha had no right of ap- 
peal against the same. There is some 
force in this contention inasmuch as the 
Court of trial did not reject the prayer 
which was made before it by Bimala. 
The Court indeed passed an order that 
the deposited amount should go to satis- 
fy the decree but as to this in the Court 
of trial he had made no prayer whatso- 
ever. It was for the first time in the 
Court of appeal that he made a claim to 
the share of the money deposited by the 
deceased father. However on the ground 
that he was adversely affected an appeal 
was accepted by the Court of appeal 
below. On the merits it is urged that 
Bimala not having made any prayer for 
withdrawal of any portion of the money 
in the first Court he was in the position 
of a plaintiff in the Court of appeal 
where he for the first time made his 
claim and he being a claimant the onus 
of proof was on him to show what share 
if any of the deposit money belonged to 
his deceased father and further whether he 
was the sole representative of his father. 
On neither of these points he adduced any 
evidence and the Court proceeded on a 
general ground as if the two men had 
deposited money in joint names at a 
Bank, and on their death the Court 
would divide the money in equal shares 
to their heirs. This is not a case of that 
sort. 

Here the two mortgagors were both 
jointly and severally liable to pay the 
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mortgage debt and apparently, by the ‘ 
deposit under S. 83 they wanted to save 
their property. There is no presump- 
tion either thatjboththe mortgagors paid 
equally or that one paid the whole 
amount or a portion of it. It was for 
the claimant Bimala to establish by evi- 
dence what share of the money he was 
entitled to receive. In the result the* 
appeal is allowed with costs. Leave to 
appeal under S. 15, Letters Patent, is 
refused. 

K.s. Appeal allowed. 
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Nasim Ali and Henderson, JJ. 

Sasi Kanta Acharjee Ghoudhury — 
Defendant 1 — Appellant. 

V. 

Rajendra Kumar Chakravarty and 
others — Respondents. 

Appeal No. 2048 of 1932, Decided on 
19th July 1935, from appellate decree 
of Addl. Dist. Judge, 4th Court, Mymen- 
singh, D/- 30th June 1932. 

(a) Bengal Estates Partition Act (5 of 
1897), S. 119— Question as to apportion- 
ment of revenue between separate estates or 
of details of partition — Civil Courts have no 
jurisdiction— But if question of title or of 
extent of interest is involved, Civil Courta 
have jurisdiction. 

No doubt, S. 119 excludes the jurisdiction of 
the Civil Court when the question raised before- 
it relates to question of apportionment of 
Government revenue between the separate 
estates formed out of the parent estate or to the 
details of partition; but it does not oust the 
jurisdiction of the Civil Court in matters which 
involve questions of extent of interest or of right 
or title as the provisions of the Act do not 
empower the revenue authorities to determine 
finally the question of extent of interest or of 
right or title: 1928 Cal 41 and 1931 Cal *29, Foil. 

[P 730 C 2; P 731 0 1} 

(b) Bengal Estates Partition Act (5 of 
1897), Ss. 26 and 27 — Decree while partition 
in progress — Decree after partition — Dis- 
tinction— In former successful party may ask 
sub'division in new estate— In latter he is 
merely in position of co-owner. 

The distinction between the case in which a 
decree is made while partition proceedings are 
in progress and the case in which the decree is 
made after the partition proceedings has 
been completed is that in the former case the 
successful litigaat in the Court, may ask for a 
8ub-di vision in the new estate into which the 
lands claimed by him have fallen whereas in the 
latter case, the successful litigant occupies 
merely the position of a co-owner with the pro- 
prietors of the new estate within which the 
disputed lands have been included : 2 C L J 
351, Foil [P 731 0 1, 2] 
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Jogesh Chandra Boy and Nagendra 
Nath Bose — for Appellant;. 

Bijoy Kumar Bhattacharji and Kali 
Kinkar Chakravarty — ior Respondents. 

Sura jit Chandra Lahiri — for Deputy 
Registrar. 

Nasim Ali, J.— Estate No. 2 of the 
Mymensingh Collectorate was parti- 
tioned by the partition Deputy Collec- 
tor into separate estates on 24th Feb- 
ruary 1926. We are informed that the 
partition proceedings are still pending 
in appeal before the Collector. By the 
order of the partition Deputy Collector 
under S. 57, Estates Partition Act, the 
plaintiffs in the suit out of which this 
appeal arises, in their share got Rupees 
38-1-0 as assets out of a Mouza called 
Daribhabakhali. The Deputy Collector 
partitioned the estate on the footing 
that the estate was not divided by pri- 
vate arrangement formally agreed to by 
all the proprietors and that the proprie- 
tors were not in possession of separate 
lands representing their interest in the 
estate. On 7th September 1928, plain- 
tiffs commenced the present suit in the 
Court of the Subordinate Judge at My- 
mensingh for a declaration that the in- 
terest in the parent estate is the pro- 
prietary right over certain specific lands 
only in one Mouza, viz., Mouza Daribha- 
bakhali in pursuance of a private ar- 
rangement formally made and agreed to 
by all the proprietors of the Estate and 
Also a decree made by the civil Court in 
Partition Suit No. 91 of 1890. They 
accordingly prayed for a declaration 
that they were entitled to have their 
names registered under the provisions 
of the Land Registration Act to the ex- 
tent of their interest and to have the 
specific lands in their possession assign- 
ed to them as a separate estate. 

Only defendant 1 contested the suit. 
His main defences are: (l) that Estate 
No. 2 was never amicably partitioned 
between the proprietors thereof , but 
that for convenience of possession some 
cosharers hold some mouzas exclu- 
sively and similarly other cosharers 
hold some other mouzas exclusively and 
the remaining mouzas are held by all 
the cosharers jointly, and (2) that the 
civil Court has no jurisdiction to in- 
terfere with the allotments made by the 
partition Deputy Collector. 

The trial Court found that there had 
been an amicable partition as alleged by 
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the plaintiffs and decreed the suit. On 
appeal by defendant 1 to the lower ap- 
pellate Court, the learned Additional 
District Judge has affirmed the finding of 
the trial Court that there was a private 
partition. He however rejected the 
plaintiffs’ prayer for a declaration that 
they were entitled to have their names 
registered in respect of the specific lands 
belonging to them in only one mouza 
under the provisions of the Land Regis- 
tration Act. Subject to the above modi- 
fication he has affirmed the decree of the 
trial Court. Hence the present second 
appeal by defendant 1. 

Mr. Roy on behalf of the appellant, 
has raised two contentions: (l) that the 
present suit is not maintainable in law, 
and (2) that the decree passed by the 
lower appellate Court is not warranted 
by law. As regards the first contention, 
Mr. Roy has put his argument thus: 
Plaintiffs’ prayer for a declaration about 
the extent of their interest in the estate 
is based on the story of private parti- 
tion. The partition Deputy Collector 
rejected the said story, consequently the 
same matter cannot be re-agitated in the 
civil Court. Plaintiffs cannot get a de- 
claration about the extent of their inte- 
rest from the civil Court. Now under 
S. 9, Civil P. C., the civil Courts have 
jurisdiction to try all suits of a civil 
nature, excepting suits of which their 
cognizance is either expressly or im- 
pliedly barred. It cannot be disputed 
that the present suit is a suit of civil 
nature. The question then is whether 
the present suit is barred expressly 
or impliedly by any other law. 
Mr. Roy’s contention is that it is bar- 
red by 8. 119, Estates Partition Act. 
That section lays down that certain 
orders made by the partition autho- 
rities under the Estates Partition Act 
cannot be set aside by the civil Court. 
An examination of the provisions of that 
section shows that the order mentioned 
therein relates to the mode of division of 
Government revenue or to the details of 
partition. S. 119 therefore excludes the 
jurisdiction of the civil Court when the 
question raised before it relates to ques- 
tion of apportionment of Government 
revenue between the separate estates 
formed out of the parent estate or to 
the details of partition, but it does not 
oust the jurisdiction of the civil Court 
in matters which involve question of 
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title; Bee 55 Cal 892 (1) and 52 C L J 
247 (2). Now in the present suit the 
question raised is a question about the 
extent of plaintiffs’ interest in the estate. 

Althongh in popular language the extent of 
interest of a person in an estate would ordina- 
rily denote his share in the estate and a ques- 
tion of extent of interest would be equivalent to 
a question of the extent of such share, according 
to the phraseology adopted in the Act, the ex- 
tent of interest of a person in the estate may be 
represented by specific lands, and consequently a 
dispute as to the extent of such interest may 
necessarily involve a question as to the extent or 
quantity of land which represents such inte- 
rest: see 2 0 L J 361 (3) at p. 356. 

If such a question is raised before the 
Collector, he determines it under S. 23. 
But S. 25 contemplates a suit in the 
civil Court raising the same questions as 
are referred to in S. 23. Therefore when 
the Collector has determined under 
S. 23, Cl. (a) to proceed with the parti- 
tion after the inquiry held by him into 
the question of possession, all the pro- 
ceedings thereafter are necessarily sub- 
ject to and controlled by the decree in 
the title suit contemplated by S. 25: see 
2 C L J 361 (3) cited above. Ss, 23 to 
27 of the Act show that a civil Court 
has jurisdiction to decide questions of 
title or extent of interest not only bet- 
ween a proprietor and a stranger but 
also between proprietors themselves. The 
provisions of the Act therefore do not 
empower the revenue authorities to de- 
termine finally the question of exteut of 
interest or of right or title. The suit is 
therefore not barred, either expressly or 
impliedly by the provisions of the Estates 
Partition Act. This contention therefore 
fails. The second contention of Mr. Roy 
relates to the form of the decree passed 
by the lower appellate Court. I have al- 
ready pointed out that S. 25 provides 
for a suit for determination of the ques- 
tion of right or title. Ss. 26 and 27 de- 
fine respectively the effect of the decree 
in the title suit made while partition 
proceedings are in progress and made 
after partition proceedings have been 
completed. 

Elaborate provisions are made which laydown 
that the decree shall be made in recognition of 
the partition proceedings and shall be framed in 
such a manner that the partition proceedings 
may not be nullified. The distinction between 

1. Matangini Ghose v. Manmohini Ghose, 1928 

Cal 41—106 I C 149=65 Cal 892. 

2, Kedar Nath v. Naresh Chandra, 1931 Cal 29= 

130 I 0 232=52 0 L J 247. 

S. Baghunath Pershad Narain Singh v. Moha- 

med Gawahar Ali, (1905) 2 G L J 851. 
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the case in which a decree is made while parti- 
tion proceedings are in progress and the case in 
which the decree is made after the partition pro- 
ceedings have been completed appear to be 
broadly this, namely, in the former case the suc- 
cessful litigant in the Court, may ask for a sub- 
division in the new estate into which the lands 
claimed by him have fallen whereas, in the latter 
case, the successful litigant occupies merely the 
position of a co-owner with the proprietors 
of tho new estate within which the disputed 
lands have been included: 2 C L J 351 (3), 

As the partition proceedings are now 
pending in appeal before the Collector, 
there will be no difficulty in giving effect 
to the decree made in the civil suit by 
the sub-division of the new estate into 
which the disputed lands have been in- 
cluded. If however the partition pro- 
ceedings are taken to have been comple- 
ted within the meaning of S. 27, in view 
of the fact that the plaintiffs’ interest 
is the proprietary right over the speci- 
fied lands in the disputed mouza and 
held by them in severalty and they are 
therefore entitled to have assigned to 
them as their separate estate the speci- 
fic lands under S. 5, Cl. (2) of the Act 
the decision of the Courts below is to 
be taken in effect as a direction to the 
Collector to divide off the lands from 
the new estate and to assign them to 
the plaintiff as separate estate in accord- 
ance with the provisions of S. 28 of the 
Act. The second contention therefore 
also fails. The words “and their right 
to have their names registered with res- 
pect to the same share” in the decree of 
the lower appellate Court are expunged. 
Subject to the above modification the 
decree of the lower appellate Court is 
affirmed. The appeal is dismissed with 
costs. Hearing-fee one gold mohur. 
Henderson, J. — I agree, 

S.R, Appeal dismissed. 
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S. K. Ghose and Henderson, JJ. 
Osman Sheikh — Complainant. 

V. 

Hari Pada Biswas — Accused. 

Criminal Ref. No. 71 of 1934, Decided 
on 6th December 1934. 

Criminal P. C. (1898), S. 159 — Enquiry 
held not by officer suggested by Magistrate 
does not by itself make submission of charge 
sheet illegal or irregular. 

The mere fact that the enquiry was not held 
by a particular officer as suggested by the Magis- 
trate in his order does not make the submission 
of the charge sheet on the part of the investigat- 
ing police illegal or irregular, [P 732 0 ll 
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S. K, Sen and Nani Gopal Das — for 
Eeference. 

Upendra Kumar Roy and Arnrita Lai 
Mukherjt — Against Reference. 

S. K. Ghose, J. — It seems to us that 
this Eeference was entirely misconceived. 
It appears that against the petitioner, 
Hari Pada Biswas, the police have sub- 
mitted a charge sheet alleging an offence 
under S. 348, I. P. 0. The learned Judge 
has recommended that the proceeding 
should be quashed. But at this stage 
the only point is whether the submis- 
sion of the charge sheet is either illegal 
or irregular. The learned Judge has 
referred to circumstances which may 
quite properly be urged at the trial. It 
appears that the Magistrate at one stage 
of the case directed an enquiry under 
S. 169, Criminal P. 0. Ilis order dated 
26th November 1933 is to the effect that 
it was not possible to depute a Magis- 
trate and therefore he would like the 
enquiry to be held by the Deputy Supe- 
rintendent of Police himself. It also 
appears that, as a matter of fact, the 
Deputy Superintendent of Police did not 
hold the enquiry. Whether this was a 
proper action on the part of the Deputy 
Superintendent of Police is another 
matter. But the mere fact that the 
enquiry was not held by a particular 
officer as suggested by the Magistrate in 
his above order does not make the sub- 
mission of the charge sheet on the part 
of the investigating police, contrary to 
the provisions of the Code of Criminal 
Procedure. We must therefore decline 
to interfere at this stage. The Eeference 
is therefore rejected. 

Henderson, J. — I agree. It is clear 
that the learned Judge has entirely mis- 
conceived the meaning and effect of 
S. 159, Criminal P. C, 

K.S. Reference rejected. 
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Guha and Lodge, JJ. 

Eameswar Singh — Plaintiff — Appel- 
lant. 

V. 

Kulada Prosad Sahu and others — 
Defendants — Eespondents. 

Letters Patent Appeal No. 6 of 1935, 
Decided on 26th July 1935, from appel- 
late decree of E. 0. Mitter, J., D/- 
6th August 1934, in Appeal No. 229 of 
1932. 
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(a) Bengal Cess Act (9 of 1880), S. 12— 
Valuation roll prepared on basis of Record 
of Rights not ultra vires at time of prepara^ 
tion — Unless it is declared ultra vires by 
competent Court, it cannot be held to be 
erroneous merely because entry in Record 
of Rights is subsequently held to be incor- 
rect. 

Where a valuation roll prepared on the basis 
of the Record of Rights is not ultra vires, in 
any way whatsoever, at the time when it is pre- 
pared, the fact that a part of the entries in the 
Record of Rights is subsequently held by the 
civil Court to be erroneous and incorrect, does 
not necessarily render the valuation roll pre- 
pared under the Cess Act ultra vires, and until 
and unless declared to be ultra vires, by a 
competent Court, the liability of the tenant 
remains. [P 733 G 1] 

(b) Interpretation of Statutes — Reference 
to another statute. 

It is not always safe to interpret a particular 
statute with reference to provisions contained 
in another statute. [P 733 G 1] 

Gopendra Nath Das — for Appellant. 

Ramaprosad Mtikherjee and Durgadas 
Roy — for Respondents. 

Judgment.— This appeal has arisen 
out of a suit for recovery of arrears of 
rent with cesses; and the question for 
consideration at the present stage of the* 
litigation is confined to the amount of 
cesses payable by the tenants defen- 
dants to the plaintiff landlord. The 
Courts below came to the decision that 
the plaintiff was not entitled to realize 
cesses according to the valuation roll 
prepared by the revenue authorities, on 
the basis of the Record of Rights, in as 
much as the entries in the record, show- 
ing six different tenancies were erro- 
neous ; it having been held by those 
Courts that there was one tenancy bear- 
ing a rental of Rs. 19-15-17^ gandas as 
stated by the plaintiff landlord and not 
six different tenancies, as shown in the 
Record of Rights and as asserted by the 
tenants defendants in the suit. The de- 
cision arrived at by the Courts below 
was accepted by our learned brother 
Rupendra Coomar Mitter, J., on second 
appeal to this Court. 

As has been pointed out by Mitter, J., 
the cess valuation has to be prepared on 
the basis of the Record of Rights. The 
Record of Rights, about the correctness 
of which there was no question, at the 
time when the valuation roll was pre- 
pared under the Cess Act, was acted 
upon by the authorities concerned. It 
was not open either to the landlord or 
to the tenants to question the valuation 
roll, unless it was prepared without 
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jurisdiction ; that is the position under 
the law, and that is what has been indi- 
cated in the judgment of Mitter, J. The 
tenants defendants in the suit who now 
claim exoneration from liability to pay 
cesses fixed by the revenue authorities, 
did not and could not be allowed to 
challenge the valuation roll, collaterally 
in the civil Court. The valuation roll 
that was prepared on the basis of the 
Record of Rights was not ultra vires, 
in any way whatsoever, at the time 
when it was prepared ; and the fact 
that a part of the entries in the Record 
of Rights has now been held by the 
civil Court to be erroneous and incorrect 
did not necessarily render the valuation 
roll prepared under the Cess Act, ultra 
vires. In our judgment, until and un- 
less the valuation roll was declared to 
be ultra vires, by a competent Court, 
the liability of the tenant defendants in 
the suit remained. We are unable to 
agree with Mitter, J., in holding that 
it was the Collector who split up the 
holding in question into six separate en- 
tities; the Record of Rights on which 
the Collector had to proceed, showed 
such a state of things; and it is only 
now that it has been decided in this 
litigation that the entries in the Record 
of Rights showing six separate different 
tenancies are incorrect. In the above 
view of the case before us, we are un- 
able to accept the decision of our learn- 
ed brother Mitter, J., afiSrming those of 
the Courts below as correct. 

It was pointed out to us on the side 
of the respondent in the appeal that 
under the Bengal Municipal Act, if the 
Municipal authorities assess rates either 
by consolidating or splitting up a hold- 
ing, such assessment would be ultra 
vires under the law. Apart from the 
position that it is not always safe to 
(interpret a particular statute with re- 
ference to provisions contained in an- 
other statute ; in the case before us, 
there was no question of splitting up of 
!any holding in the matter of assessment 
of cesses by the revenue authorities con- 
cerned ; the quotation was whether the 
valuation roll prepared under the Cess 
Act on the basis of the Record of Rights 
which showed six different holdings, and 
the correctness or validity of which was 
not in question at the time when the 
record was acted upon, could be colla- 
terally impeached as ultra vires, now 
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that the Record of Rights has been 
found to be incorrect so far as it showed 
six different tenancies in the place of 
one. As has been indicated already, the 
liability of the tenants defendants to 
pay cesses for the lands in question in 
accordance with the valuation roll pre- 
pared under the Cess Act, remained, 
until and unless the valuation roll has 
been declared to be ultra vires by a 
competent Court, at the instance of one 
or other of the parties concerned, 
directly raising the question that the 
assessment of cesses was ultra vires of 
the revenue authorities. In the result, 
the appeal is allowed ; the decision of 
Mitter, J., dated 6th August 193i, affirm- 
ing those of the District Judge and the 
Munsif, is set aside, so far as the 
amount of cesses payable by the tenants 
defendants is concerned. The plaintiff- 
appellant before us is held entitled to 
recover cesses at the rate claimed by 
him in the suit out of which this appeal 
has arisen. The parties are to bear 
their own costs throughout. 

K.s. Appeal allowed. 
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R. C. Mitteb, j. 

Ahdid Eahman Mullick and others — 
Plaintiffs — Appellants. 

V. 

Azahar Ali Khan — Defendant — 
Respondent. 

Appeal No. 2089 of 1933, Decided on 
22nd July 1935, from appellate decree 
of Sub- Judge, Second Court, Hooghly, 
D/- 25th July 1933. 

^ Res judicata — Suit for khas possession 
alleging lease granted to defendant as invalid 
— Finding as to invalidity of lease but suit 
dismissed, defendant being found to be occu- 
pancy ryot — Subsequent suit for enhance- 
ment of rent on footing that defendant is 
occupancy ryot*^Defendant can fall back on 
lease and finding in prior suit on validity of 
lease does not operate as res judicata. 

In a suit instituted against the defendant for 
khas possession, the plaintiffs alleged that the 
lease granted to the defendant was not valid. 
The defendant resisted the claim for khas posses- 
sion on two grounds : (1) that the said lease was 
a valid lease and (2) that in any event he having 
acquired occupancy light could not be evicted 
from the lands. The Court held that the lease 
was invalid but. found that the defendant was 
an occupancy ryot and so could not be evicted 
from the lands. Subsequently the plaintiffs 
sued for enhancement of rent on the footing that 
the defendant was an occupancy ryot. The 
defendant contended that he had a valid lease 
in his favour : 
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Held: that the tenant defendant won the 
prior suit on the finding that he was an occu- 
pancy ryot. The suit would have failed if he 
had at least an occupancy right. The finding, 
against which he could not appeal, that the 
aforesaid lease was invalid, did not sustain the 
decree made in that suit, for inspite of that find- 
ing the plaintiff’s suit was dismissed. Hence 
the decision on the issue of validity of lease was 
not a final decision, and did not operate as res 
judicata: Case lata referred, [P 734 0 2; P 735 0 1] 

S. M. Mullick and Babindra Nath 
Bhattacharjee for Kusi Prasanna ChaU 
terjee — for Appellants. 

Abdul Hossain and Narendra Nath 
Choudhury — for Eespondent. 

Judgment — The plaintiffs who are 
mutawallis of a wakf created by one 
Kader Bux in Aswin 1316, have sued 
the defendant for arrears of rent and 
also for enhancement of rent under the 
provisions of S. 30 (b), Ben. Ten. Act. 
The claim for arrears of rent has not 
been resisted, the defendants only con- 
testing their right to enhance rent. 
Shortly after creating the wakf by which 
Kader Bux appointed himself mutawalli, 
he granted in favour of the defendant 
a mukarari mourasi lease by a registered 
document in the month of Magh 1316. 
It is this lease that has been put up by 
the defendant against the plaintiff's 
claim for enhancement. It is not dis- 
puted that the plaintiffs have become 
mutawallis on the death of Kader Bux, 
The question is whether the lease is 
binding on the plaintiffs, a question 
which is complicated by the proceedings 
of an earlier suit inter partes. 

That suit was a suit instituted by the 
plaintiffs against the defendant for khas 
possession. It was instituted in 1929 
and was numbered Titlp Suit No. 171 of 
1929. The plaintiffs alleged therein that 
the lease granted by Kader Bux to the 
defendant was not binding on the wakf, 
being in excess of the powers of a muta- 
walli and that the defendant was a tres- 
passer on the land after the death of 
Kader Bux. The defendant resisted the 
claim for khas possession on two grounds. 
He maintained : (l) that the said lease 

was a valid lease and (2) that in any 
event he having acquired occupancy 
rights could not be evicted from the 
lands. The appellate Court held that the 
lease was invalid, being in excess of the 
powers of Kader Bux. as mutawalli, but 
that the defendant was an occupancy 
ryot and so could not be evicted from 
the lands. In this view of the matter 
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that suit was dismissed. There was no 
further appeal to this Court. 

The plaintiffs have now sued for en- 
hancement of rent under S. 30 (b), Ben. 
Ten. Act, on the footing that the defen- 
dant is an occupancy ryot. They con- 
tend that by reason of the final judg- 
ment passed in Title Suit No. 171 of 1929, 
the defendant cannot be heard to say that 
he is other than an occupancy ryot. The 
Court of first instance accepted the said 
contention and granted enhancement. 
The lower appellate Court has held that 
it is still open to the defendant to fall 
back upon the lease granted to him by 
Kader Bux, and set it up in defence. On 
the merits it has held that the said lease 
is binding on the wakf and accordingly 
has refused the plaintiffs' prayer for 
enhancement. The whole controversy 
between the parties is whether the find- 
ings in the judgment passed in Title Suit 
No. 171 of 1929 that the said lease is 
not binding on the wakf and the defen- 
dant is an occupancy ryot only are con- 
clusive between the parties. 

Before examining the cases which have 
a bearing on the question it is necessary 
to have in view the principle of res 
judicata as embodied in S 11, Civil P. 0. 
For the present case that section is 
enough and the fact that S. 11 is not 
exhaustive is not material. An exa- 
mination of the section shows that in 
order that a finding on an issue in an 
earlier suit inter partes may Le res 
judicata in the later suit between them; 
that issue must be (i) a direct and sub- 
stantial issue and (ii) it must be finally 
decided. I am not noting the other 
elements which are all admittedly pre- 
sent here. Having regard to the frame 
of Suit No. 171 of 1929 and the pleadings 
therein there cannot be any doubt that 
the issue as to whether the aforesaid 
lease granted by Kader Bux was binding 
on the wakf, and so on the succeeding 
matwalis, was a direct and substantial 
issue in the case; but the question is 
whether it was finally decided therein. 
In my judgment it was not. The tenant, 
defendant won the suit on the finding 
that he was an occupancy ryot. The suit 
would have failed if he had at least an 
occupancy right. The finding, against 
which he could not appeal, that the 
aforesaid lease was invalid, did not 
sustain the decree made in that suit, for 
inspite of that finding the plaintiffs' suit 
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was dismissed. For this reason I hold 
that the decision on that issue was not 
a final decision, and does not operate as 
res judicata. The cases on the point 
when examined, in my judgment, arrange 
themselves on the two sides of the divi- 
ding lino on the basis of the principal 
which I have indicated above. In 6 G L J 
621 (l), Sir Ashutosh Mookerjee stated 
the principle in the following terms : 

We may further point out that an estoppel is 
not confined to the judgments but extends to 
all facts involved in it as necessary steps or 
ground work, and as explained by the learned 
Judges of the Madras High Court in 28 Mad 
338 (2), a judgment operates by way of estoppel 
as regards all the findings which are essential 
to sustain the judgment. 

In 24 Gal 900 (3), where the earlier 
suit for damages for non-removal of 
certain offensive matter from the defen- 
dants* lands had been dismissed on two 
grounds, namely (l) for non-service of 
notice under S. 363, Bengal Municipal 
Act, and (2) on the finding that defen- 
dant was under no liability to remove 
the oflli’ensive matter, and the second 
finding was urged as res judicata in a 
later suit for damages between the same 
parties, Maclean, G. J., and Banerjee, J., 
held that it was so. In deciding the 
question Banerjee, J., analysed the cases 
where more questions than one arise in 
a suit and are decided. Eeferring to 
cases where all the points in the suit 
are decided by the Gourt, but where the 
result of its decision upon every such 
question is not embodied in the decree 
in the form of declarations Banerjee, J., 
makes the following observation : 

Cases of this last mentioned description 
again subdivide into two classes, in one of 
which the decree is supported by the decision 
upon each of the questions determined (and the 
case we have to consider is one of that descrip- 
tion), and in the other it is inspite of tho deci- 
sion upon some of those questions, as for in- 
stance, where a suit fails upon the question of 
limitation, or some preliminary issue, but the 
question of title is found for the plaintiff. 

The case we are dealing with, not being of 
this latter description, it is not necessary to 
consider whether the Full Bench decision in 
6 Cal 819 (4) is good law, or whether it has been 
in effect overruled by the Privy Council in 
12 I A 23 (5), a question which may be taken as 

1. Lilabati Misrain v. Bishun Chobey, (1907) 6 

0 L J 621. 

2. Narayanan v. Kannammai, (1906) 28 Mad 338. 
8. Peary Mohan Mukerjee v. Ambica Charan, 

(1897) 24 Cal 900. 

4. Niamat K-han v. Bhadu Buldia, (1881) 6 Cal 

819=7 0 L B 227 (PB). 

5. Bun Bahadur Singh v. Lucho Koer, (1885) 

11 Cal 301=12 I A 28=4 Sar 602 (PC). 


settled by the case of 18 Cal 17 (6) and 18 Cal 
647 (7). 

The point so reserved by Banerjee, J.,. 
has now been settled by the Judicial 
Gommittee of the Privy Gouncil in 48 
I A 49 (8). A case of the last mentioned 
type noticed by Banerjee, J., in 24 Gal 
900 (3) was 40 Cal 29 (9). There a suit 
was first brought to enhance rent under 
S. 30 (a), Ben. Ten. Act, of an occu- 
pancy tenancy containing undivided 
shares in parcels of land. In that suit 
it was held (l) that the plaintiff had the 
right to enhance rent of such a tenancy, 
(2) that the rent paid by the defendant 
was not lower than rent paid by the 
tenants of adjoining land. On the last 
finding the suit was dismissed. A second 
suit was brought to enhance rent under 

5. 30, Ben. Ten. Act, also and the ques- 
tion was whether the first of the afore- 
said finding in the earlier suit operated 
as res judicata. It was held that it did 
not. In support of the contention that 
the said finding operated as res judicata 
24 Cal 900 (3) was cited. Sir Ashutosh 
Mookherjee in dealing with the case 
made the following observations: 

That case however is clearly distinguishable. 
There it was ruled that when a decision has 
been based on two grounds, either of which is 
sufficient to support the decree, the decision 
upon each of the grounds is conclusive between 
the parties. Here however the decision upon the 
question of the right of the plaintiff to enhance 
the rent is not the basis of the decree ultimately 
made. Consequently it cannot be maintained 
under S. 13, Civil P. C. of 1882, that the ques- 
tion was directed and substantially in issue 
between the parties o: was finally decided. 

Whether an issue is a direct and sub- 
stantial issue, in my judgment, would 
generally have to be determined from 
the nature of the suit and the form of 
the pleadings, but certainly, where a 
case is disposed of in the way as was 
done in 40 Gal 29 (9), it can at least be 
said that the finding on the issue on 
which the decree is not based (the de- 
cree being in spite of and against the 
natural consequence of the said finding) 
is a mere expression of opinion by the 
Court and not a final adjudication bet- 
ween the parties. 

6. Nandalal Bhattacharjya v. Bidhu Mookhy 

Debee, (1886) 13 Cal 17. 

7. Mugandeo v. Mahadeo Singh, (1891) 18 Oal 

647. 

8. Midnapur Zemindary Oo., v. Naresh Naiayati. 

Boy, 1922 P C 241=64 I 0 231=48 I A 49= 

48 Gal 460 (PC). 

9. Parbati Debi v, Mathura Nath, (1913) 40 Cal 

29=16 I 0 453. 
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The case in 48 I A 49 (8), is of the 
type of 40 Cal 29 (9), and of the second 
type mentioned by Banerjee, J., in 24 
Cal 900 (3). There in the earlier suit 
instituted in 1864 for khas possession 
by the landlord the defendants had 
taken two pleas namely: (l) that the 
suit was premature, and (2) that they 
were occupancy ryots. The suit was 
dismissed on the ground that it was 
premature, but the Court found that 
the defendants were not occupancy 
ryots. In the later suit for khas pos- 
session the question was whether the 
finding in the suit of 1864 that the de- 
fendants were not occupancy ryots ope- 
rated as res judicata Lord Dunedin 
held that it did not. Applying the prin- 
ciples deducible from the decisions I 
have noted above, my view is that the 
finding in Title Suit No. 171 of 1929, 
that the lease granted to the defen- 
dant by Kadar Bux was not binding on 
the wakt estate and on the mutwalis 
succeeding him is not res judicata. By 
the decree passed therein the said suit 
for khas possession was dismissed, The 
decree therefore was not based on the 
said finding, but in spite of the con- 
trary to its natural consequence. For 
these reasons I uphold the decree made 
by the lower appellate Court and dis- 
miss the appeal with costs. 

The prayer for leave to appeal under 
S. 15, Letters Patent, is refused, 

K.S. Appeal dismissed, 

^ A. 1. R, 1935 Calcutta 736 

Nasim Ali, J. 

Abdul Aziz — Petitioner. 

V. 

{Moulana) Syed Mohammad Arab 
Saheb — Opposite Party. 

Criminal Revn. No. 804 of 1934, Deci- 
ded on 17th January 1935. 

(a) Penal Code (1860), S. 499— Mere deli- 
very of letter containing defamatory matter 
io complainant is not publication. 

The delivery of the letter containing defama- 
tory matter by the accused to the complainant 
is obviously not a publication such as would 
render the accused liable to punishment for defa- 
mation as the letter cannot have injured the 
complainant in the estimation of others to whom 
they were not made known. [P 737 0 2] 

:^(h) Penal Code (1860), S. 504— Offence 
depends on intention or knowledge of offen- 
der and not on sensitive feeling of offended. 

The offence under S. 504 does not depend upon 
the mere sensitive feeling of the offended but 
:upon the intention or knowledge of the offender. 
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Such an intention may be inferred from the 
circumstances attending the insult. [P 738 0 1] 

Suhrawardy and A, S. M, Ahram^-iot 
Petitioner. 

A, K, Fazlul Huq and Jogesh Ch. 
Singha — for Opposite Party. 

Order. — This is an application in 
revision against the conviction and sen- 
tence of the petitioner under Ss. 500 and 
504, I. P. C. The case for the prosecu- 
tion as stated in the petition of com- 
plaint is as follows: 

On 15th November 1933 the com- 
plainant Moulana Syed Mohammad Arab 
received a letter from the accused peti- 
tioner in which the petitioner made 
serious allegations against the complain- 
ant. The petitioner knew them to be 
false. He made those allegations with 
intent to insult him and to cause him to 
break the peace. The petitioner com- 
municated to Mr. Noor Mohammad, 
Kazi Abul Karim, and others that he had 
already written a letter to the complain- 
ant and told them that the complainant 
had been implicated in a case with Moti, 
prostitute, in Maharaj Road Estate. The 
complainant was thereby defamed and 
the character and credit of the com- 
plainant were lowered in the estimation 
of others. The accused also threatened 
the complainant that he would publish 
the false allegation to the discredit of 
the complainant. The defence of the 
accused petitioner was that the letter 
was not intended to insult or defame the 
complainant but to protect his interest, 
and therefore he did not commit any 
offence under the Indian Penal Code. 
The petitioner also denied the publica- 
tion as alleged by the prosecution. The 
learned Magistrate who tried the case 
has not accepted the prosecution case 
that the statements in the letter con- 
veyed the sense of association of the 
complainant with a prostitute or dancing 
girl of the name of Moti. He however 
held that there were other passages in 
the letter which defamed the complain- 
ant and that the accused failed to prove 
that he had any justification for making 
those imputations in the letter. As 
regards publication the learned Magis- 
trate relying on the evidence of Noor 
Mohammad, the father-in-law of the 
complainant, has found that the contents 
of the letter were communicated to the 
said Noor Mohammad and a copy of the 
letter was shown to him. The learned 
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Magistrate has also held that the ac- 
cased gave the complainant provocation 
likely to lead him to commit a breach 
of the peace and which the accused knew 
to be likely to arise. 

Now it appears that the case for the 
prosecution as stated in the petition of 
complaint is that the accused communi- 
cated to Noor Mohammad, the father- 
in-law of the complainant, Hazi Abdul 
Karim and others, that he had already 
written to the complainant the letter in 
question and told them that the com- 
plainant had been implicated in a case 
with Moti, prostitute in Maharaj Road 
Estate, and thereby defamed the com- 
plainant. The petition of complaint 
does not show that all the contents of 
the letter were communicated to Noor 
Mohammad and others. It is also not 
alleged therein that a copy of the letter 
was shown to them. The finding of the 
learned Magistrate about publication is 
based solely on the evidence of the 
father-in-law of the complainant, i. e. 
Noor Mohammad. The other persons to 
whom the communication was alleged to 
have been made were not called. Noor 
Mohammad in his evidence stated that 
the accused showed him a copy of the 
letter and that he read the contents of 
that letter and that on reading the 
contents he became aware about certain 
secrets and about the alleged con- 
nexion of the complainant with Moti, 
prostitute. He does not say that the 
petitioner told him that the complainant 
had been implicated in a case with Moti, 
prostitute. The allegation in the peti- 
tion of complaint that the petitioner 
told Noor Mohammad that the com- 
plainant was implicated in a case with 
Moti, prostitute, was not substantiated 
by the evidence of Noor Mohammad. 
Again the story of Noor Mohammad that 
a copy of the letter was shown to him 
does not find a place in the petition of 
complaint. The learned Magistrate him- 
self has not accepted the prosecution 
case that the statements in the letter 
conveyed the sense of the association of 
the complainant with Moti, prostitute. 
Noor Mohammad's statement that he 
came to know of the connexion of com- 
plainant with Moti prostitute on perusal 
of the copy of the letter cannot therefore 
be accepted. His evidence about his 
coming to know about other defamatory 
matters in the letter on perusal of the 
1936 0/93 & 94 


copy of the same alleged to have been 
supplied by the accused cannot also be 
accepted inasmuch as the complainant 
in his petition of complaint did not say 
so. The learned Magistrate was of 
opinion that Noor Mohammad's evidence 
on certain points is at variance with that 
of Mr. Avari’s and that Mr. Avari’s evi- 
dence was more reliable. The learned 
Magistrate himself has observed : 

The witness’s (Noor Mohammad’s) memory 
might have failed him or he might have sup- 
pressed the fact out of anxiety to remove any 
supposition of bias against him. 

It further appears that Noor Moham- 
mad got the notice Ex. A issued by 
Mr. Sen on the accused under instruc- 
tions of the complainant. This notice 
does not mention that the letter and 
the contents thereof were published by 
the accused. In view of all these facts 
and circumstances it would not be safe to 
hold on the evidence of Noor Mohammad 
alone who appears to be interested in the 
success of the prosecution that there had 
been any publication of the alleged de- 
famatory matter by the accused. So 
even if it be held that the letter con- 
tained defamatory matter it has not 
been satisfactorily proved in this case 
that the accused published the same. In 
this view of the matter the petitioner 
cannot be convicted under S. 500 as the 
delivery of the letter to the complainant 
was obviously and not a publication 
such as would render the petitioner 
liable to punishment for defamation as 
the letter could not have injured the 
complainant in the estimation of others 
to whom they were not made known. 

As regards the question whether the 
letter really contains any defamatory 
matter, suflBce it to say that the Magis- 
trate himself was unable to accept the 
suggestion of the prosecution that the 
words in the letter conveyed the sense 
of the association of the complainant 
with a dancing girl. As regards the 
passages in the letter relating to the 
petitioner's knowledge of certain 
secrets concerning the complainant, the 
learned Magistrate thought that the de- 
fence evidence about the publication of 
the pamphlet in which an attack was 
made against the Wahabias by the com- 
plainant might be true. The learned 
Magistrate however has held that there 
were other passages in the letter which 
were defamatory and the petitioner 
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had no jnstifioation for making these 
allegations against the oomplainant. 
The learned counsel appearing on be- 
half of the petitioner however oonten- 
ded that his client made these imputa- 
tions in good faith to protect his own 
interest and consequently he was pro- 
tected by the ninth exception contained 
in 8. 499, I. P, 0. But in view of my 
conclusion that there had been no pub- 
lication of these imputations by the 
petitioner it is not necessary to pursue 
this matter any further. 

As regards the offence under S. 604, 
it is very difficult to make out on what 
materials the learned Magistrate came 
to the conclusion that the petitioner 
gave the alleged provocation to ^ the 
complainant intending or knowing it to 
be likely that it would cause a breach 
of the peace. It is true that such an 
intention may be inferred from the 
circumstances attending the insult. The 
offence under S. 604 does nob depend 
upon the mere sensitive feeling of the 
otiended but upon the intention or 
knowledge of the offender. In this case 
the prosecution has failed to prove such 
intention or knowledge on the part of 
the petitioner. The result therefore is 
that the Rule is made absolute. The 
conviction and sentence of the petitioner 
under Ss. 500 and 504, I. P. C3., are set 
aside and he is acquitted. The tine, if 
paid by him, must be refunded to him. 

K.s. Buie made absolute. 


A. 1. R. 1935 Calcutta 738 

Nasim Ali and Henderson, JJ. 

Sm. Hemlata Dast — Petitioner. 

V. 

Bengal Coal Go. Ltd. — Opposite Party. 

* Civil Bevn, No. 678 of 1936, Decided 
on 14th August 1935, from order of Bub- 
Judge, Bankura, D/- 19th February 
1935. 

(a) Rateable Distribution — One decree 
against B — Another decree against his sons 
— Decrees are not against same judgment- 
debtor. 

A decree was obtained by one against party B 
whilst the decree obtained by the other party 
was against the sons of B : 

Held : that the two decrees were not passed 
against the same judgment-debtor : 25 Bom 
491 ; da Mad 465 ; 1915 Cal 65S and 1930 Cal 
464, Fol\ [P 789 0 1] 

(b) Civil P. C. (1908), S. 146— S. 146 can- 
not enlarge S. 73 of the Code. 


Section 146 cannot enlarge the soope of S. 73 
as it is expressly made subject to the other pro- 
visions of the Code. [P 789 0 1] 

(c) Rateable Distribution — Decree against 
B — Executing Court cannot go behind it — 
S. 146, Civil P. C., cannot help Court tO' 
change decree to one against representa- 
tives — Court must take decree as it is. 

An executing Court cannot go behind the de- 
cree and by invoking S. 146, Civil P. 0., it can- 
not change a decree passed against B into a de- 
cree against his legal representatives. For pur- 
poses of rateable distribution the executing 
Court must take the decrees as they are. 

[P 739 0 IJ 

Sitaram Banerjee, Nando Oopal Ba- 
nerjee and Anil Chandra Dutta — for 
Petitioner. 

A. N. Bose and Manmatha Nath Das 
Oupta — for Opposite Party, 

Nasim Ali, J. — The facts which give> 
rise to this rule are as follows : One 
Easaraj Biswas and his wife Promodini 
borrowed a certain amount of money 
from the petitioner on mortgage of some 
properties belonging to them on 23rd 
May 1923. Thereafter Easaraj died. 
The petitioner obtained a mortgage. de- 
cree against the sons of Rasarai and Pro- 
modini Dasi on the basis of the said 
mortgage in the Court of the Subordinate 
Judge at Alipur. In execution of the 
said decree the mortgaged properties 
were sold. The sale proceeds, however^ 
not being sufficient to cover the decretal 
amount, the petitioner obtained a money 
decree under 0. 34, R. 6, Civil P. C., for 
the balance of the decretal amount, viz. 
Es. 10,221-15-9 on 11th February 1931 
against Promodini and the sons of Easa- 
raj. 

The opposite party obtained a money 
decree for Rs. 31,405-6-9 against Easaraj 
during his life-time and certain other 
persons in the Court of the Subordinate 
Judge at Hazaribagh and applied for 
execution of the said decree after the 
death of Easaraj against bis sons in the 
Court of the Subordinate Judge at Ban- 
kura by attachment and sale of certain 
properties belonging to Easaraj. The 
attached properties were thereafter sold 
in execution and purchased by the op- 
posite party. In the meantime the peti- 
tioner applied for execution of the de- 
cree obtained by him in the same Court 
and^ applied for rateable distribution of 
the sale proceeds under B, 73, Civil P. 0. 
The learned Subordinate Judge rejected 
the petitioner’s prayer on the ground 
that the decree obtained by him waa< 
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against the sons of Basaraj while the 
decree obtained by the opposite party 
was against Basaraj and consequently 
the decree of the petitioner was not 
against the same judgment. debtor. The 
petitioner thereupon obtained the pre- 
sent rule. Now in order to attract the 
provision of 8. 73 the decree should bo 
against the same judgment-debtor. A 
judgment-debtor is a person against 
whom a decree has been passed (S. 2, 
Cl. 10, Civil P. C ). The decree obtained 
by the opposite party was against Basa- 
raj, whilst the decree obtained by the 
petitioner is against the sons of Basaraj. 
The two decrees therefore were not 
passed against the same person. 

The view taken by the learned Sub- 
ordinate Judge is supported by the deci- 
sions in 25 Bom 494 (l), 33 Mad 465 (2), 
42 Gal 1 (3) and 1930 Gal 454 (4). S. 146, 
Civil P. 0., is not of any assistance to 
the petitioner. S. 73, Civil P. 0., per- 
mits rateable distribution only when 
the decrees are against the same judg- 
ment-debtor. S. 146 cannot enlarge the 
scope of 8. 73 as it is expressly made 
subject to the other provisions of tne 
Code. By reason of 8. 146 the words 
“passed against the same judgment:deb- 
tor’' in 8. 73 cannot bo read as “passed 
against the same judgment-debtor or the 
legal representatives of the same judg- 
ment-debtor.’" An executing Court can- 
not go behind the decree and by invoking 

3. 146 it cannot change a decree passed 
against Basaraj into a decree against 
his legal representatives. For purposes 
of rateable distribution the executing 
Court must take the decrees as they are. 
The learned Judge was therefore right 
in rejecting the petitioner’s prayer for 
rateable distribution. The rule is ac- 
cordingly discharged with costs. Hear- 
ing fee one gold mohur. 

Henderson, J. — I agree. 

S.R. Buie discharged. 

1. Govind Abaji v. Mohoniraj Vinayak, (1901) 26 
Bom 494=6 Bom L R 407. 

2. Srinivasa Aiyangar v. Kanthimathi Ammal, 
(1910) 23 Mad 466=6 I 0 917. 

8. Balmer Lawrie & Go. v. Jadunath Banerjee, 
1915 Cal 658=27 I 0 644=42 Cal 1=19 OWN 
1202. 

4. Jaharlal v. Lalita Sundari, 1930 Gal 454=180 
I 0 227=34 OWN 294. 
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Guha and Bartley, JJ. 

Ala Baksa — Defendant — Appellant. 

V. 

Majibal Huq and others — Plaintiffs — 
Bespondents. 

Appeals Nos. 73 and 74 of 1932, Deci- 
ded on 4th January 1935, against appel- 
late decrees of Sub Judge, First Addl. 
Court, Noakhali, D/. 15th June 1931. 

(a) Mahomedan Law— Gift — Musha — Doc* 
trine of invalidity should be confined within 
strict rules — Gift of undivided share of 
watery portion of tank and its bank is valid. 

The doctrine relating to the invalidity of gifts 
of Musha ought to be confined within strict 
rules. The gift of an undivided share in any- 
thing which is of such a nature that it can be 
used to the better advantage in an undivided 
condition, is valid under the Mahomedan law. 
The watery portion of a tank does not admit of 
partition, and an undivided share of the 
same may be the subject-matter of a valid gift; 
the undivided share of the banks of the tank 
also, which by its very nature can be used to 
better advantage in an undivided condition 
must be held to be valid. [P 740 G 1, 2] 

(b) Mahomedan Law — Gift — Musha — Do- 
nee admitted to possession with donor and 
recognised as person in possession — Gift is 
valid. 

A gift of a share in property, the donee being 
omitted to possession with the donor and recog- 
nised as a person in possession, is valid under 
the Mahomedan law; 38 Cal 618, Appr. 

[P 740 C 1] 

(c) Practice — Withdrawal of suit — Court 
giving permission to withdraw suit and file 
fresh suit — Court in subsequent suit cannot 
inquire as to whether order granting per- 
mission has been properly made. 

Where a previous suit is allowed to be with- 
drawn by the plaintiff, with liberty to bring a 
fresh suit and he files a fresh suit, the Gourt 
trying the subsequent suit is incompetent to 
inquire if the order granting permission to with- 
draw has been properly made. [P 740 G 2] 

Jttendra Kumar Sen Gupta — for Applt. 

Badhabinod Pal and Amritalal Mu- 
kerji — for Bespondents. 

Judgment 

S. A. No. 73 of 1932. — The subject- 
matter of the litigation which has given 
rise to this appeal is a tank with its 
banks. The plaintiff derived his title 
by virtue of a deed of gift dated 9th 
Jaistha 1332 B. 8. by which one Hamid 
Ali, gave him two annas share of the 
tank and its banks. The plaintiff’s claim 
for possession of the tank and its banks 
was resisted by defendant 1 in the suit, 
on the ground that the gift was invalid 
under the Mahomedan law. It was con- 
tended that the deed of gift in favour of 
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the plaintiff was void inasmuch as under 
the Mahomedan law, an undivided share 
of a property that is capable of partition 
cannot be the subject of a valid gift. 
There is no question, and it was con- 
ceded that the doctrine of Musha has no 
application to the tank proper, which is 
incapable of partition. The question of 
validity of the gift in plaintiff’s favour 
so far as the undivided share of the 
banks of the tank were concerned was 
raised before the Courts below, and was 
urged in support of the appeal to this 
Court. It was held by the Courts below 
that in view of the fact that the plain- 
tiff was put in actual possession of the 
property covered by the deed of gift, the 
gift in favour of the plaintiff was valid. 

In our judgment the decision arrived 
at by the Courts below, in favour of the 
plaintiff in this suit, negativing the con- 
tention of the contesting defendant the 
appellant in this Court, is right and 
must be upheld on two grounds. 

I. The gift of an undivided share in any- 
thing which is of such a nature that it 
can be used to better advantage in an un- 
divided condition, is valid, under the Ma- 
homedan law. The watery portion of the 
tank does not admit of partition, and an 
undivided share of the same may be the 
subject-matter of a valid gift; the un- 
divided share of the banks of the tank 
also, which by its very nature can be 
used to better advantage in an undivided 
condition must be held to be valid. In 
laying down exceptions to the rule of 
Musha the Hedya (483) states: 

It is otherwise with respect to articles of an 
indivisible nature, because in those a complete 
seisin is altogether impracticable, and hence an 
incomplete seisin must necessarily suffice, since 
this is all that the article admits of; and also 
because in this instance the donor does not in- 
cur the inconvenience of a division. 

The undivided share of the banks of a 
tank in our judgment falls within the 
category of things contemplated by the 
exception mentioned above. 

II. A gift of a share in property, the 
donee being admitted to possession with 
the donor and recognised as a person in 
possession, is valid under the Mahome- 
dan law. This possession has been re- 
cognised by a large number of decisions 
of the High Courts in this country, of 
which the decision of this Court in 38 
Cal 518 (1) is typical. It may be men- 

1. Abdul Aziz v. Fateh Mahomed, (1911) 38 Oal 

518=9 I 0 636. 
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tioned that in aflBrming the decisions of 
the Courts below we fully recognize and 
give effect to the principle enunciated 
by the Judicial Committee of the Privy 
Council that the doctrine relating to the 
invalidity of gifts of Musha ought to be 
confined within the strict rules. As in- 
dicated above, the case before us is one 
which clearly falls within the excep- 
tions to the rules of Mahomedan law re- 
lating to the invalidity of gifts of un- 
divided property. The appeal by the 
defendants questioning the validity of 
the gift which is the basis of the title 
on which the claim of the plaintiff-res- 
pondent in this appeal was founded, has 
rightly been disallowed by the Courts 
below. The appeal fails and it is dis- 
missed with costs. 

S. A. No. 74 of 1932. — This is an ap- 
peal by defendant 1 in a suit in which 
the plaintiff wanted to have it declared 
that a kabuliyat dated 22nd Falgun 
1332 B. S. was fraudulent and collusive; 
and inoperative as such. The claim of 
the plaintiff in the suit was resisted on 
the ground that the suit was nob main- 
tainable in view of what happened in a 
previous litigation. It appears that a 
previous Suit No. 683 of 1926, was al- 
lowed to be withdrawn by the plaintiff, 
with liberty to bring a fresh suit, ‘ if 
not otherwise barred.” That suit was 
also for a declaration that the kabuliyat 
now in suit was fraudulent, and for its 
cancellation. According to the contest- 
ing defendants the whole suit had abated 
owing to the non-substitution of heirs 
of one of the necessary parties, before 
leave was granted to the plaintiff to 
withdraw the suit, and it was open to 
the defendants therefore to raise the 
question of the maintainability of the 
present suit. In our judgment, the posi- 
tion taken up by the defendants cannot 
be held to be sound, for the reason that 
it was not open to the defendants to go 
behind the order of the Court, giving 
leave to the plaintiff to withdraw Suit 
No. 683 of 1926 mentioned above. 

The Court below has rightly held that 
the Court trying the present suit was 
incompetent to inquire if the order 
granting permission to withdraw had 
been properly made. The suit as insti- 
tuted by the plaintiff was maintainable; 
and on the conclusion, on evidence, 
arrived at by the Court of appeal below, 
the kabuliyat in suit has been rightly 
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declared void and inoperative against 
the plaintiff. The decision of the Court 
below is affirnced. There is no order as 
to costs in this appeal. 

K.s. Appeals dismissed. 

A. I. R. 1935 Calcutta 741 

Lort.Williams and Jack, JJ. 

Baidya Nath Biswas — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeals No. 891 and 894 of 
1935, Decided on 7th June 1935. 

❖ Companies Act (1913), S. 282 — Wilful 
false statement in balance sheet — Current 
expenses after company started earning re- 
venue, not shown in revenue accounts — 
Statement should not necessarily be made 
with intent to deceive— Technical offence is 
committed. 

Where, after the company has begun to earn 
revenue, current expenditure has been debited 
to organization expenses when it ought to have 
been debited in revenue accounts in the balance 
sheet, the balance sheet contains a wilful false 
statement and a technical offence under S. 282, 
is committed. It is not necessary that the state- 
ment should be such as to deceive any one or that 
it should even be dishonestly made. [P 742 0 Ij 

Sures Chandra Taluqdar and Ajit 
Kumar Dutt — for Appellant. 

D. N. Bhattacharjee, Offg. Dy. Legal 
.Remembrancer — for the Crown. 

Jack, J. — Appeal No, 891. In this 
case, the appellant Baidyanath Biswas, 
Managing Director of the Federal In- 
surance Co. Ltd., was charged under 
S. 282, Indian Companies Act, with 
having prepared a false balance-sheet. 
The section reads as follows: 

Whoever in any return, report, certificate, 
balance-sheet or other document, required by or 
for the purposes of any of the provisions of this 
Act, wilfully makes a statement false in any 
material particular, knowing it to be false, shall 
be punishable under this section. 

The prosecution case is that certain 
items on the expenditure side of the 
balance-sheet were false. The establish- 
ment charge actually shown in the 
balance-sheet was Rs. 120, whereas the 
actual establishment charge during the 
year was Rs. 1,020, the balance of Rs 900 
being credited to organisation expenses 
which amounted to Rs. 2,267. Certain 
other correct items of expenditure were 
also credited to organisation expenses. 
The result of this was that the company 
were able to show in the revenue ac- 
count a balance to their credit of 
Es. 227-10-6 which was shown as “life 
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fund** at the end of the period ending 
31st December 1932. Had these ordi- 
nary current charges been shown in the 
revenue accounts as expenditure in fact 
the revenue accounts would have shown 
a loss of over Rs. 1,400. 

For the appellant it has been main- 
tained that these being initial heavy 
expenditure charges, the appellant was 
entitled to show them in his accounts in 
the way in which he has done. But the 
prosecution evidence is to the effect (and 
this is supported by authority) that the 
initial expenditure which can be shown 
as organisation expenses is limited to 
the expenditure incurred before the 
Company began to earn revenue. Unless 
the expenditure is shown in the profit 
and loss account, the purpose, for which 
under the Indian Companies Act a 
balance-sheet has to be returned, would 
be defeated inasmuch as the public 
might be deceived, because there would 
be no check on the amount of expen- 
diture which might be shown as orga- 
nisation expenses. For instance, in this 
case, a great deal more current expen- 
diture might have been shown as orga- 
nisation charges, thus increasing the 
favourable balance of the revenue ac- 
count. The fact that the auditor has 
given a certificate to the effect that this 
account is drawn up in conformity with 
the provisions of the Provident Insurance 
Societies Act, is not of much value when 
the auditor himself admits that the 
account is not correct. He excuses him- 
self in these terms: 

Had the liabilities of the company been all 
properly disclosed to me, this life fund would 
have been washed out. There would have been 
a debit balance on the other side. I was shown 
entries in the books and on the basis thereof 
I certified the balance-sheets. All the facts had 
not been disclosed to me. If they had been I 
would not have certified them. 

It appears that the first premium was 
received on 4th November 1931, and the 
prosecution case is that the current 
wages which were incurred after that 
date should not have been debited to 
the organisation expenses. At all events 
it appears to me that if current expen- 
diture on wages was debited to organisa- 
tion expenses, this ought to have ap- 
peared in the revenue account. It is 
not alleged that the appellant misappro- 
priated any funds, that all the items of 
his expenditure were not shown in some 
form in his account, but there is no 
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doubt that the balance-sheet of the re- 
venue account has not been correctly 
shown and there was therefore a tech- 
nical ofifence under the Act inasmuch as 
in the balance-sheet there is a wilful 
false statement as regards expenditure. 
It is not necessary that the statement 
should be such as to deceive any one or 
that it should even be dishonestly made. 

Considering all the circumstances of 
the present case and the fact that the 
accused has already been for a period of 
some months in jail, we think that the 
remainder of the sentence should be set 
aside, as also the sentence of fine; and 
we order accordingly that the sentence 
be reduced to the period already served 
and the order for payment of fine be 
set aside and the appellant be released 
forthwith. 

Sentence reduced. 

Judgment. — (Appeal No. 894 of 
1934). There was another case against 
the same appellant in which he has also 
been charged under S. 282, Indian Com- 
panies Act, in respect of a return as 
regards the date of allotment of certain 
shares. The first item is as regards 40 
shares which are said to have been 
allotted on 1st April 1933, but the re- 
turn showed that the allotment was 
made on the 5th April. On referring to 
the papers of the company, it appears 
that in fact this allotment was only 
confirmed by the directors on 19th 
April 1933, and therefore the return on 
the 4th May was within time. It can- 
not be said that the accused committed 
an offence, because by mistake he stated 
the allotment to have been made on the 
6th April instead of on the 19th April. 

The other item of the charge con- 
cerns the allotment of 200 shares; ad- 
mittedly there was some dispute as to 
the payment of the initial instalment 
due on this allotment and on this ac- 
count there had to be a subsequent 
allotment of these shares. Accordingly 
the charge as regards this item is not 
pressed. This appeal is, accordingly, 
allowed. The convictions and sentences 
are set aside and the appellant will be 
released forthwith. The fine, if paid, 
will be refunded. The accused, who is 
on bail, will be discharged from his bail 
bond. 

B.D. Appeal allowed. 
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Guha and Lodge, JJ. 

In the matter of N., a Pleader, Sylhet. 

Civil Rule No. 866 of 1936, Decided 
on 19th August 1935. 

fa) Legal Practitioners Act (1879), S. 12 
— Pleader convicted under S. 17 (1), Cri- 
minal Law Amendment Act, and under 
Ss. 124 A, 153-A and 178, Penal Code- 
Convictions held implied defect of charac- 
ter and entailed severe action. 

A pleader was not only convicted under Sec- 
tion 17 (1) and (2), Criminal Law Amendment 
Act, but was also convicted for having commit- 
ted offences under Ss. 124-A and 153-A, Penal 
Code, and was once found guilty of an offence 
under S. 178, Penal Code : 

Held : these convictions entailed severe ac- 
tion as they undoubtedly implied defect of 
character in a legal practitioner. [P 743 0 1] 

(b) Legal Practitioner— Attitude of plea- 
der highly reprehensible showing lack of 
faith in Courts of justice — Case must be 
dealt with severely. 

Where the attitude of the pleader in con- 
nexion with proceedings before Court was highly 
reprehensible and his conduct showed that he 
had no faith in justice administered by the 
Courts in this country : 

Held : that the case must be dealt with 
severely : 1923 Cal 329, Foil, [P 743 C 1] 

Sarat Chandra Basak — for Petitioner. 

Order .—The rule in this case was 
issued by the full Court under S. 12, 
Legal Practitioners Act (18 of 1879), 
calling upon N, a pleader practising at 
Sylhet, to show cause why he should 
not be suspended or dismissed on the 
ground that he had been convicted of 
offences implying a defect of character 
which unfits him to be a pleader. The 
pleader has not thought it fit to appear 
before us and show cause, in spite of 
notice served on him. 

From the materials before us, it ap- 
pears that the pleader was convicted 
thrice in connexion with the last Civil 
Disobedience Movement. It appears 
further that in one of the proceedings 
before the criminal Court, he stated be- 
fore the Magistrate that had an English, 
man sat in judgment over him, he 
would have made a statement; but that 
it was not only useless, but it was also 
painful to make a statement when one 
of his countrymen sat in judgment over 
him in connexion with his activities in 
making his country free from foreign 
bondage. In another criminal proceed- 
ing be refused to take oath or to depose 
as a witness. 
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The case of a pleader convicted re- 
peatedly for offences of a political na- 
ture has uniformly been dealt with 
severely by this Court. In the case be- 
fore us, the pleader was not only con- 
victed under S. 17 (l) and ^2), Criminal 
Law Amendment Act, but was convic- 
ted for having committed offences under 
Ss. 124-A and 163 A, Penal Code, and 
was once found guilty of an offence 
under S. 178, Penal Code. These con- 
victions entail severe action as they un- 
doubtedly imply defect of character in a 
legal practitioner; in addition to that, 
in the case before us, the conduct of the 
pleader, as mentioned above, in con- 
nexion with proceedings before the 
Court, must be taken to be highly repre- 
hensible, and must accordingly be dealt 
with very severely. 

In view of the facts and circumstan- 
ces of the case before us, strong disci- 
plinary action is called for; and we ac- 
cordingly direct that the certificate is- 
sued to N to practise as a pleader be 
cancelled, and he be dismissed. The at- 
titude of the pleader taken up in pro- 
ceedings before Courts of justice and his 
conduct show that he has no faith in 
justice administered by Courts in this 
country. As was said in 38 C L J 353 
(l), if the faith of the pleader in British 
justice should even be restored, and if 
he would then apply for renewal of his 
certificate, the Court will deal with the 
matter on such materials as may be 
made available. The rule is made ab- 
solute. 

S.R. Buie made absolute, 

1. Emperor v. Bimalananda Das, 1924 Cal 329= 

77 I C 986=26 Or L J 522=38 C L J 363. 
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Nasim Ali and Henderson, JJ. 

Kusum Kamini Boy and others — Plain- 
tiff s — Appellants. 

V. 

Apurha Kumar Hazra — Defendant — 
Respondent. 

Appeal No. 1214 of 1933, Decided on 
13th August 1936, from appellate decree 
of Addl. Dist. Judge, Dacca, D/- 20th 
February 1933. 

(a) Bengal Land Revenue Sales Act (1859), 
S. S'— S. 5 contemplates arrears except of 
current and year preceding — Arrears of 
these years included in notice — Notice is not 
invalidated. 


Section 5 only contemplates arrears other 
than those of the current year and of the year 
immediately preceding it. But if the arrears of 
the current year or of the preceding year are 
included along with the arrears which come 
within the purview of S. 6 that cannot invali- 
date the notice. [P 743 0 2; P 744 0 1] 

(b) Bengal Land Revenue Sales Act (1859), 
S. 33— For annulment of sale by civil Court, 
sale must be contrary to provisions of Act 
and substantial injury to owner must be 
caused by irregularity. 

Two conditions are necessary for annulment 
of sale by civil Court. Firstly the sales must 
have been held contrary to the provisions of the 
Act, and secondly it must be proved by the owner 
that he has sustained substantial injury by rea- 
son of the irregularity which evidently includes 
illegalities as well. [P 744 0 1] 

Atul Chandra Gupta and Apurha 
Char an Mukherjee — for Appellants. 

Dr. Basak and. Nagendra Nath Bose — 
for Respondent. 

Nasim Ali, J . — This appeal arises out 
of a suit for setting aside the sale of 
Touzi No. 4977 of the Dacca Collectorate 
under the provisions of Act 11 of 1859. 
It appears that the arrears for which 
the estate was sold were for three years, 
1928, 1929 and 1930. In the notice 
under S. 6 of the Act the arrears not 
only of the year 1928 but also of the 
year 1929 were included. Plaintiffs' case 
is that this notice being contrary to the 
provisions of the Revenue Sale Law the 
sale was without jurisdiction and void. 
The trial Court did not give effect to 
this ground. Other grounds were also 
taken by the plaintiffs for setting aside 
the sale. The trial Court however found 
against the plaintiffs on the other 
grounds as well. The suit was accord- 
ingly dismissed by the trial Judge. On 
appeal by the plaintiffs to the lower ap- 
pellate Court the learned Judge affirmed 
the decision of the trial Court. Hence 
this second appeal by the plaintiffs. 

It is contended by Mr. Gupta appear- 
ing on behalf of the plaintiffs that in 
the notice which was issued in this case 
under S. 6, Revenue Sale Law, the Col- 
lector had no right to include the ar- 
rears of 1929 and consequently the notice 
is not a valid notice at all. Mr. Gupta 
also contends that under S. 5 the service 
of a valid notice is a condition prece- 
dent to the sale of the estate and as the 
notice in this case was bad in law the sale 
itself was without jurisdiction. I am 
unable to accept this contention. It is 
true that in the notice under S. 6 the 
arrears of 1929 should not have been 
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included because that section only con- 
templates arrears other than those of 
the current year or of the year imme- 
diately preceding it. But if the arrears 
of the current year or of the preceding 
year are included along with the arrears 
which come within the purview of S. 5 
that cannot invalidate the notice. It 
may be that if the Collector erroneously 
includes the arrears of the current year 
or of the year immediately preceding 
and fixes a certain time for payment of 
those amounts he may be precluded from 
selling the estate for arrears of the cur- 
rent year or of the year immediately 
preceding before the time fixed in the 
notice expires. But that does not neces- 
sarily mean that the notice is invalid. 
Further 8. 33 lays down that no sale for 
arrears of revenue can be annulled by a 
civil Court except upon the ground of 
its having been made contrary to the 
provisions of this Act and then on proof 
that the plaintiff has sustained substan- 
tial injury by reason of the irregularity 
complained of. Two conditions are, 
therefore, necessary; the sales must have 
been held contrary to the provisions of 
the Act and it must be proved by the 
plaintiff that he has sustained substan- 
tial injury by reason of the irregularity 
which evidently includes illegalities as 
well. In the present case Mr. Gupta with 
his usual fairness conceded that there 
was no evidence to show that the plain- 
tiff has sustained any substantial injury 
by reason of the inclusion of the arrears 
of 1929 in the notice under S. 5. This 
is the only point urged by Mr. Gupta in 
this appeal and as this point fails the 
appeal is dismissed with costs. 

Henderson, J. — I agree. 

S.R. Appeal dismissed. 
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Guha and Lodge, JJ. 

Dinanath Kar and Plaintiffs — 

Appellants. 

V. 

Ghoudhuri Jitendra Nandan Das 
Mohapatra and others — Respondents. 

Appeal No. 2223 of 1932, Decided on 
6th August 1935, from appellate decree 
of Diet. Judge, Midnapore, D/- 28th 
May 1932. 

(a) Practice — Relief— Suit for declaration 
of existence of custom — Real relief sought 
being declaration of right based on custom — 
Relief really sought should be allowed. 
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The pleadings in the Moffusil in this coun- 
try have never been so strictly construed by the 
Courts in India or by their Lordships of the 
Judicial Committee of the Privy Council, as to 
deny a relief to a party to which he may be 
held to be entitled for the reason that there was 
some defect or other in the wording of the 
prayer made in a plaint. In a suit the relief 
claimed was a declaration as to the existence 
of a custom but what really was meant by the 
plaintiff was a declaration that the villagers had 
the right based upon custom. 

Held : that the plaintiff ought to be granted 
the relief meant though not exactly claimed by 
him. [P 745 C 1, 2J 

(b) Landlord and Tenant — Remission of 
rent— Suit for declaration of custom — Land- 
lord denying custom in cases of some 
tenants — Right of all under custom is not 
barred by limitation, refusal being in some 
cases only — Suit under O. 1, R. 8, Civil P. C., 
by some tenants for declaration of custom ia 
not barred. 

The fact that the landlord, denies the exis- 
tence of a custom of remission once, in respect 
of some tenants and not all cannot destroy the 
custom; the right if any of the tenants generally 
cannot be held to be barred by limitation, be- 
cause there might have been refusal to grant 
remission under custom in the case of some. 
Hence suit brought by the tenants under 0. 1, 
R. 8, Civil P. C., for a declaration of the custom 
is not barred by limitation in any way nor is 
there any bar to their being granted relief by 
way of declaration in case the custom set up by 
them be established on evidence. [P 746 0 1] 

(c) Civil P. C. (1908), O. 23, R. 1- Failure 
to prove that previous suit was withdrawn 
without permission to bring fresh suit — 
Suit held not barred under O. 23, R 1. 

Where the defendants have failed to prove that 
the withdrawal of previous suit, with reference 
to which the bar under 0. 23, R. 1 has been 
pleaded, was without permission to bring a fresh 
suit, the suit is not barred by reason of O. 23, 
R. 1. [P 746 0 2] 

Dr. Basak and SarojK. Haiti — for Ap- 
pellants. 

G. C. Sen, Gopendra N. Das, Amarnatk 
Bose, Nirmal K. Sen for Bamendra Ch. 
Boy (for Deputy Registrar) — for Res- 
pondents. 

Judgment. — The suit in which this 
appeal has arisen was instituted by the 
plaintiffs-appellants in this Court for a 
declaration that there is a custom of 
remission of rent of Jal (paddy) land of 
occupancy raiyats on account of entire or 
proportionate destruction of crops by 
drought or inundation. The suit was 
one contemplated by O. 1, R. 8, Civil 
P. C., brought by certain occupancy 
raiyats of estates Nos. 10, 14 and 60 of 
the Midnapore Collectorate in Mouza 
Baruipur. The Court of first instance 
passed a decree in favour of the plain- 
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tiffs granting the relief prayed for in the 
suit in this form; that the plaintiffs are 
entitled to and will get a declaration 
that the occupancy raiyats who hold the 
holdings in estates .Nos. 10, 14 and 60 
within Mouza Baruipur directly under 
the defendants and pay them rent in cash 
are entitled to get proportionate deduc- 
tion of rent for their paddy lands within 
such holdings in years of Hajaand Sukha, 
that is, in proportion to the quantity of 
paddy destroyed in those lands by such 
Haja or Sukha. 

The Court of appeal below reversed 
the decision of the trial Court on the 
ground that the relief granted to the 
plaintiffs in the suit could not be gran- 
ted to them under S. 42, Specific Relief 
Act, and on the further ground that the 
claim in suit was barred by limitation. 
The learned District Judge in the Court 
of appeal below did not decide the ques- 
tion as to the existence of custom set up 
by the plaintiffs in the suit. It is to be 
noticed that at the stage when the ap- 
peal before the lower appellate Court 
was pending, the defendants landlords 
of estates Nos. 10 and 60 settled their 
dispute so far as the present litigation 
was concerned, with the tenants, and 
the decision of the appeal was in favour 
of the landlords of estate No. 14 only, 
who are in the position of cosharer land- 
lords; the lands of the estates Nos. 14 
and 60 being Ijmali between the pro- 
prietors in equal shares. 

The District Judge in the lower appel- 
late Court entered into an elaborate 
discussion of the question as to whether 
there was any distinction between “cus- 
tom** and “rights based on custom** and 
came to the conclusion that there was a 
substantial difference between the two. 
The result of the conclusion so arrived 
at by the Judge was that the plaintiffs 
who prayed for a declaration as to the 
existence of a custom, were held not 
entitled to get a declaration that the 
villagers had the right based on custom. 
The Judge has in one part of his judg- 
ment observed that what the plaintiffs 
really meant was to ask for a declara- 
tion that the villagers had the right 
based on custom. It has only to be 
mentioned on this part of the case, that 
pleadings in the Moffussil in this coun- 
try have never been so strictly construed 
by the Courts in India or by their Lord- 
ships of the Judicial Committee of the 


Privy Council, as to deny a relief to a) 
party to which he may be held to be’ 
entitled for the reason that there was 
some defect or other in the wording of 
the prayer made in a plaint. The learned 
advocate appearing for the defendants- 
respondenfcs in this appeal has not at- 
tached any importance to this part of 
the case and to the District Judge’s dis- 
cussion on the distinction to be drawn 
between custom and rights based on cus- 
tom, in the case before us; and we do not 
consider it necessary to give any serious 
consideration to the same. In our judg- 
ment the plaintiffs were entitled to get 
the declaration granted to them by the 
Court of first instance, if the existence 
of the custom were established, and if 
there was no effective bar of limitation 
to the declaration being granted to 
them. 

It appears that the question of limita- 
tion and the other question as to whe- 
ther the plaintiffs were entitled to a de- 
claration under S. 42, Specific Relief 
Act, were considered by the Court of ap- 
peal below, together. The suit was 
brought by the plaintiffs in their repre- 
sentative capacity; in regard to some of 
the plaintiffs it was asserted by the de- 
fendants that in their case, there was 
refusal by the landlord to grant remis- 
sion in the year 1915, and if the right 
to relief was barred in the case of these 
tenants, there could not be any declaia- 
tion as prayed for in the suit, in favour 
of the tenants of estate No. 14 as claim- 
ed in the suit. The decision arrived at 
by the Court of appeal below was that 
as a suit for declaration of the existence 
of a custom was clearly not maintain- 
able under S. 42, Specific Relief Act, 
even if the suit can be regarded as suit 
for declaration of the rights of the vil- 
lagers under the custom, the defendant 
had shown that in certain cases not 
clearly defined, but probably quite 
numerous, some tenants have no longer 
the right to remission, and that there- 
fore a declaration that all villagers have 
the right cannot be passed, and no intel- 
ligible declaration can be passed, or at 
any rate none that would show a pro- 
per exercise of the discretion required 
by S. 42, Specific Relief Act. 

In our judgment there was no such 
demand based on custom as set up in 
the present litigation by the tenants of 
estate No. 14, and no such refusal based 
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on denial of the existence of such cus- 
tom on the part of the landlords, which 
could destroy the right of the villagers 
in the estate, based on custom. Fur. 
thermore an instance of denial of cus- 
tom by the landlords concerned, would 
not destroy the customary right, if it 
had been established. The documents 
bearing upon this part of the case do 
not make out a case of demand and re- 
fusal as contemplated by Art. 131, 
Sch. 1, Lim. Act, which is the only pro- 
vision of the law that could be held to 
be applicable to the case before us, so 
far as the plea of limitation raised in 
the case was concerned. The position 
that a certain cosharer landlord, denied 
the existence of custom once, could not 
and did not destroy the custom. The 
denial was not also in the case of all 
tenants, but in the case of some only; 
and the right if any of the tenants gene- 
rally could not be held to be barred by 
limitation, because there might have 
been refusal to grant remission in the 
case of some. The conclusion we have 
arrived at is that the suit brought by the 
plaintiffs under 0. 1, R. 8, Civil P. C., 
was not barred by limitation in any 
way; nor was there any bar to the 
plaintiffs being granted relief by way of 
declaration as granted to them by the 
trial Court, in case the custom set up by 
the plaintiffs was established on evi- 
dence. 

It is very much to be regretted that 
the learned District Judge in the Court 
of appeal below considered it unneces- 
sary to decide the question as to the 
existence of the custom on which defi- 
nite findings were arrived at by the trial 
Court, on what appears to us to be a 
very careful consideration of the mate- 
rials placed before the Court. The 
Court of first instance has given its deci- 
sion on all the points arising for consi- 
deration on this part of the case; it has 
held that the custom set up by the 
plaintiffs in the suit was not unreason- 
able; that the custom has been in exis- 
tence from before 1293 A. S.: it was in 
existence in 1911 A, S. On the evidence 
before the Court; the conclusion was 
definite that the custom has existed 
without interruption since the time of 
its origin. 

As it stands, in the absence of any 
decision by the lower appellate Court, 
the case has to be sent back to that 
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Court for a decision on issue 6 raised in 
the suit in which this appeal has arisen. 
A point was raised in support of the de- 
cree of the Court of appeal below that 
the suit was barred, by the provision of 
O. 23, R. 1, Civil P. C. On this part of 
the case, on consideration of the mate- 
rials on the record, the Courts below con- 
currently arrived at the decision that the 
defendants failed to prove that the 
withdrawal of previous Suit No. 81 of 
1919 (No. 276 of 1920), with reference to 
which the bar under O. 23, R. 1 was 
attempted to be pleaded, was without 
permission to bring a fresh suit. We 
are unable to hold that the decision of 
the Courts below on this point is in any 
way erroneous. 

In the result the appeal is allowed. 
The decision of the Court of appeal 
below is set aside, and the case is re- 
manded to that Court for decision of the 
question raised in issue 8 in the suit in 
which this appeal has arisen, the other 
question arising for consideration in the 
case being decided in favour of the 
plain tiffs- appellants. The appellants 
are entitled to get their costs in this 
Court and in the Courts below from the 
defendants- respondents, the proprietors 
of estate No, 14. Costs after remand 
will be at the discretion of the Court 
below, 

S.R. Appeal allowed ; Case remanded. 
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Guha and Lodge, JJ. 

Secy, of State — Defendant— Appellant. 

V. 

Lal Mohan Choudhury and others — 
Plaintiffs — Respondents. 

Appeal No. 2412 of 1932, Decided on 
12th August 1935, from appellate decree 
of Addl. Dist. Judge, Chittagong, D/- 
11th August 1932. 

Crown Grants Act (1895), S. 2 — Lease 
granted by Government in khas mahal is not 
Crown grant — Government is merely land- 
lord — Transfer by lessee of leasehold held in 
khas mahal pendente lite—S. 52, T. P. Act, 
applied. 

A lease granted by a Government officer in 
charge of khas mahal cannot fall within the 
category of grants from Crown referred to in the 
Grown Grants Act. The position of the Govern- 
ment in regard to khas mahal lands is that of 
an ordinary landlord, the Government occupy- 
ing no higher position than that of a zamindar, 
where the settlement granted to the lessee was 
by an officer of the Government in charge of a 
khas mahal; in case o! a transfer by the lessee of 
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such settlement ^'pendente lite’*; 8. 59, T. P. 
Act, was applicable. [P 747 0 2] 

Bijon Kumar Mukherjee—tov Appel- 
lant. 

Brojolal Chakravarti and Bhagirath 
Chandra Das — for Respondents. 

Judgment. — This is an appeal by the 
Secretary of State, the defendant in a 
suit brought by the plaintiffs-respondents 
in this Court for establishment of their 
jote right to the lands described in 
Sch. 1 to the plaint, and for recovery of 
possession of the lands described in 
Sch. 2, or in the alternative for recovery 
of possession of the said lands. The 
allegation of the plaintiffs on which 
their claim for relief in suit was based, 
was that the lands in question apper- 
tained to a lease granted to them by the 
Government on 8th November 1920. It 
was asserted by the plaintiffs that by 
subsequent unauthorized action on the 
part of the Government officers, they 
were deprived of 2.07 kanis of land out 
of 10 kanis odd, settled with them. The 
case of the Secretary of State was that 
from the settlement granted to the 
plaintiffs 2.07 kanis of land had to be 
excluded subsequently in view of a de- 
cree passed by the civil Court in Title 
Suit No. 214 of 1919; the aforesaid 
quantity of land had to be excluded 
from the plaintiffs' lease, and corres- 
ponding reduction from the rent pay- 
able by them was made. The Courts 
below arrived at the decision that re- 
gard being had to the provisions con- 
tained in the Crown Grants Act of 1895, 
the plaintiffs were not bound by any 
decree passed in Suit No. 214 of 1919; 
that S. 52, T. P. Act, could not apply to 
the lease granted to the plaintiffs, and 
that the lands described in Sch, 2 to the 
plaint were improperly excluded by the 
Government from the plaintiffs' lease. 
According to the learned Additional 
District Judge in the Court of appeal 
below it was quite clear that the lease 
which was granted by the Government 
could not be taken away in this way be- 
fore the expiry of the terms of the 
lease; that in khas mahal transactions 
also the Crown Grants Act applied, and 
that S. 52, T. P. Act, on which the de- 
fendants relied, was not applicable to 
the case at all. The transaction evi- 
denced by the lease in favour of the 
plaintiffs granted on 8th November 
1920 was governed by the Crown Grants 
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Act, and the plaintiffs were therefore 
entitled to recover the lands in suit as 
forming part of their lease. 

The question for consideration in 
this appeal, that being the only ques- 
tion argued in support of the appeal, is 
whether the Crown Grants Act applied 
to khas mahal lands; if it did not, S. 52, 
T. P. Act, would apply, and the Govern- 
ment could not grant the settlement 
claimed by the plaintiffs in respect of 
the lands described in Sch. 2 to the 
plaint, and the lands were therefore 
rightly excluded from the plaintiffs' 
lease. 

In our judgment the contentions 
urged on the side of the appellant must 
be allowed to prevail, for the reasons 
mentioned below: (l) The position of 
the Government in regard to khas mahal 
lands, is that of an ordinary landlord, 
the Government occupying no higher 
position than that of a zamindar; the 
settlement granted to the plaintiffs in 
the case before us, was by the khas 
Tahsildar, an officer of the Government* 
in charge of a khas mahal, the Govern- 
ment being in possession of that mahal 
merely as a private proprietor. (2) The 
Crown Grants Act, 1895, was an enact- 
ment relating to the grants from the 
Crown, authorizing certain limitations 
and restrictions upon such grants made 
under its authority. A lease granted 
by a Government officer in charge of a 
khas mahal cannot fall within the cate- 
gory of grants from Crown as referred to 
in the Crown Grants Act. (3) If the 
Crown Grants Act had no application 
to the lease granted to the plaintiffs, as 
it could not have, S. 52, T. P. Act, was 
clearly applicable to the case before us, 
and the Government was justified, in 
view of the result of Title Suit No. 
214 of 1919, in excluding the lands 
described in Sch. 2 of the plaint from 
tha lease granted to the plaintiffs on 
8th November 1920. 

For the reasons stated above, the ac- 
tion of the Government in excluding 
2.07 kanis of land from the lease grant- 
ed to them, to which exception was 
taken by the plaintiff in the suit, ap- 
pears to us to have been justifiable 
and in accordance with law. In tbe 
above view of the case before us, the 
decision arrived at by the Courts below 
in favour of the plaintiffs-respondents, 
must be set aside, and tbe plaintiffs’ suit 


Secy, of State v. Lal Mohan 
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dismissed. The appeal is allowed, the 
decision of the Courts below and the 
decrees passed by them are set aside, 
and the suit in which this appeal has 
arisen is dismissed with costs through- 
out. 

B.D. Appeal allowed. 

^ A. I. R. 1935 Calcutta 748 

R. 0. Mitter. J. 

Kali Kumari Baisjiahi — Plaintiff — 
Appellant. 

V. 

Mono Mohini Baisnabi — Defendant — 
Respondent. 

Appeal No. 2486 of 1932, Decided on 
17th July 1935, from appellate decree 
of Sub-J., 4th Court, Mymensingh, 
D/- 20th August 1932. 

^ Contract — Illegal — Agreement hit by 
S. 23, Contract Act — Money due under, can- 
not be recovered by altering form of action 
based on another agreement connected with 
first agreement. 

Where an agreement is illegal or immoral or 
one which is hit by 8. 23, Contract Act, the 
money due under the agreement cannot be 
recovered by a change in the form of action 
based on another agreement which is naturally 
connected with or has for its support the 
original illegal agreement. Whether the plain- 
tiff has to rely upon the illegal agreement, or 
whether it is brought out by the defence is im- 
material; all that is material is the intimate 
connexion between the two ; Case lain discussed. 

[P 750 0 2j 

Birendra Kumar De — for Appellant. 

Amarendra Mohan Miira for Parimal 
Chandra Guha — for Respondent. 

Judgment. — The plaintiff who was 
fortunate in winning in the trial Court 
has preferred this appeal against the 
decree of the learned Subordinate Judge, 
Fourth Court, Mymensingh, passed on 
appeal, by which her suit has been dis- 
missed. The suit is on a promissory 
note executed by the defendant in her 
favour on the 4th Assar 1338=:19th June 
1931, for the re-payment of Rs. 500 with 
interest at the rate of Rs. 37^ per cent, 
per annum. The plaintiff recites the 
following facts in her plaint : (1) that 
she took a lease of a house belonging to 
the defendant on 14th Assar 1336=28th 
June 1929, at a monthly rent of Rs. 50 ; 
(2) that she deposited Rs. 600 with the 
defendant ; (3) that the contract was 
that on her vacating the house the said 
money was to be returned to her ; (4) 
that she left the house in Jaistha 
1338=June 1931, and the defendant took 
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possession. There was then an adjust- 
ment of accounts betewen her and the 
defendant ; the rent due for Bysack and 
Jaistha 1338 was deducted and the sum 
of Rs. 500 was found due from the de- 
fendant to the plaintiff ; (5) that the 
defendant could not pay the said sum 
then and there and for it executed the 
promissory note sued upon. 

The recitals in the promissory note 
filed with the plaint are to the same 
effect. The plaintiff is a prostitute, and 
leased the defendant’s house for sub-lett- 
ing it to prostitutes for carrying on their 
trade. The finding of the Courts below 
is that the defendant knew that the 
plaintiff was a prostitute and took the 
house for sub-lefcting it to prostitutes. 
The defence is that the money due on 
the promissory note cannot be recovered 
by suit, the claim being based on turpi 
causa This defence was negatived by 
the Munsif but has prevailed with the 
learned Subordinate Judge. An agree- 
ment, the consideration or object of 
which is illegal, immoral or against 
public policy, is not a contract under 
the Indian Law. Moneys due or paid 
under such an agreement cannot be re- 
covered by suit. This is clear on the 
statute itself, but what is urged by the 
appellant’s advocate is that in order 
that the principle ex turpi causa non 
oritor actio may be invoked by a de- 
fendant, it is necessary that the plaintiff 
should require aid from the illegal tran- 
saction to establish his case. To sup- 
port the said contention he relies upon 
the observations of Mellor, J., in (1869) 
4 Q B 309 (l), which is as follows : 

It was therefore impossible for him to recover 
except through the medium and by the aid of 
an illegal transaction to which he was himself 
a party. Under such circumstances the maxim 
171 pari dehcto potior est conditio possidentis 
clearly applies and is decisive of the case. 

The learned advocate for the appel- 
lant says that the plaintiff has not to 
rely in this case before me on the agree- 
ment for lease and that she is entitled 
to succeed on the promissory note as 
soon as its execution is proved. In my 
judgment the true principle deducible 
from the cases, is that where the con- 
sideration or object of an agreement is 
illegal, immoral or against public policy, 
the agreement cannot be enforced ; the 
moneys due on the basis of the said 

1. Taylor v. Chester, (1869) 4 Q B 30J=10 B & 

S 287=38 L J Q B 226=21 L T 869. 
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agreement cannot be recovered, and 
securities, covenants, bonds and docu- 
ments of a like nature given in respect 
of the moneys due under the agreement 
would be equally unenforcable in a 
Court of law. If the spring is tainted 
the flow is equally so, in 3 E and B 
642 (2) the defendant covenanted by a 
deed with plaintiff that he, the de- 
fendant, would pay the plaintiff £630 
on a certain date. The suit was 
brought on this covenant. The 
defence was that the plaintiff agreed to 
sell to the defendant some lands know- 
ing that the said lands were to be ex- 
posed for sale by the defendant by lot- 
tery contrary to statute ; that in pursu- 
ance of the agreement the lands were 
sold by the plaintiff to the defendant, 
and as part of the consideration could 
not be paid then and there in cash, the 
aforesaid covenant was made to secure 
payment thereof. The facts alleged in 
the defence were established. It was 
not denied that the original agreement, 
e. g. for sale, was tainted with illegality, 
lotteries being prohibited by statutes 
passed, in the reigns of William III and 
George II (10 & 11 W. Ill, C. 17 and 12 
G. II, 0. 28) and could not be enforced. 
No action could be brought for recovery 
of the purchase money left outstanding. 
It was argued however the covenant 
could be enforced, the covenant being 
an instrument under seal which required 
no consideration to support it. Jervis, 
0. J , in overruling this contention, ob- 
served thus : 

The authorities cited in the argument show 
that where the bond or other instrument is 
connected with the illegal agreement, it cannot 
be enforced ; 1 B & P 551 (3), 9 East 403 (4), 5 
Bing (N 0) 666 (6), and therefore if this plea 
alleges that the covenant was given in pursu- 
ance of the illegal agreement, it would upon 
these authorities be an answer to the action. . . . 
It is clear that the covenant was given for pay- 
ment of the purchase-money. It springs from, 
and is a creature of, the illegal agreement ; and 
the law would not enforce the original illegal 
contract, so neither will it allow the parties to 
enforce a security for the purchase-money, 
which by the original bargain was tainted with 
illegality. 

A case of the same type is 2 H & 0 

2. Fisher v. Bridges, 3 E & B 642=2 0 L R 929 

=23 L J Q B 276=1 Jur 157=2 W R 706. 

8. Lightfoot V, Tenant, 1 B & P 551. 

4. Panton v. Popham, 9 East 408, 

5. The Gas Light and Coke Co. v. Turner, 6 Bing 

(N 0) 666=7 Scott 779=9 L J 0 P 76, 


339 (6). The defendant was indebted to 
the plaintiff and other creditors. He 
proposed a composition with his credi- 
tors to pay five shillings in the pound, 
and for the purpose of inducing the 
plaintiff and Thomas Geere to the pro- 
posal, promised to pay them a further 
composition of another five shillings to 
the pound. This was a fraudulent pre- 
ference and an act of fraud on other cre- 
ditors, and this further agreement was 
undoubtedly illegal. In furtherance of 
the illegal agreement, the defendant’s 
brother accepted a bill of exchange. The 
said bill being dishonoured on presenta- 
tion and legal proceedings being threa- 
tened the defendant assigned a policy on 
bis life to the plaintiff as a security for 
the payment of the said bill. The suit 
being brought to enforce the said secu- 
rity, the defence was that it could not 
be enforced as the source was tainted. 
The defence was given effect to. Pollock, 

0. B., observing that 

It is impossible not to see that the case falls 
within the principles of the decision in Fisher 
V. Bridgeses). I entertain a strong opinion, that 
apart from authority, I should have decided in 
the same way, but I consider that we are bound 
by that decision, 

Bramwell, B., in the same case, obser- 
ved thus: 

It is sufficient to say that he executed the 
indenture to secure the payment of an illegal 
debt, and as that debt could not be enforced 
neither can the security be enforced. 

Baron Wilde also concurred. The case 
of 17 OB (N S) 188 (7) is an extreme 
case which illustrates the same prin- 
ciple. The son of the defendant being 
about to compound with his creditors, 
gave two promissory notes to the plain- 
tiff, one of the creditors, without the 
knowledge of the others; each promissory 
note was for £ 25 beyond the amount of 
the composition. The defendant, thefather, 
also joined in executing the promissory 
notes. This was done to induce the 
plaintiff to sign the composition deed. 
On the first promissory note an action 
was brought, judgment obtained and 
execution levied. As consideration of 
the plaintiff forbearing from enforcing 
the judgment, the defendant gave him a 
guarantee for the amount of the judg- 
ment and for the amount of the other 
outstanding promissory note, and there- 
upon the two promissory notes were 
given up. Th e su it was upon the guar- 

6. Goere v. Mare, 2 H & 0 339=33 L J Ex 50. 

7. Olay V. Ray, 17 0 B (N S) 188. 
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antee. It was held the guarantee could 
not be enforced being tainted with the 
original fraud. It is unnecessary to 
notice all the decisions which have fol- 
lowed the principle of Fisher's case (2) ex- 
cept the decision of the Court cf Appeal 
in (1908) 2 K B 696 (8). The plaintiff 
and the defendant were bookmakers who 
had betting transactions together, which 
resulted in indebtedness of the defen- 
dant to the plaintiff. The defendant 
gave a cheque to the plaintiff for the 
amount of bets to him. At the request 
of the defendant the cheque was held 
over for a time, and part of the amount 
of the cheque was later on paid by the 
defendant to the plaintiff in cash. Later 
on a verbal agreement was entered into 
by the parties, by which, in consider- 
ation of the plaintiff holding over the 
cheque for a further time and refraining 
from declaring the defendant a defaulter, 
which act would have injured the defen- 
dant’s business with his customers, the 
defendant promised to pay the balance 
of the amount of the cheque in a few 
da>8. The suit was on the verbal pro- 
mise. The consideration for this pro- 
mise was that the plaintiff’ would not 
place the defendant on the defaulters* 
list. The consideration was, as Romilly, 
M. R , put it in 9 Eq 471 (9) “a perfectly 
good consideration quite ulterior to and 
independent of any racing debt.’* 

The question before the appeal Court 
was whether the verbal promise could 
be enforced. Sir Gorell Barnes* Farwell, 
L. J., concurring, but Moulton, L. J., 
dissenting, pointed that there was no- 
thing illegal in making bets under the 
common law; they were void under 8 & 

9 Viet. C. 109, and there would have 
been no illegality in paying them or in 
giving a cheque for them. The statute 
prevented recovery by an action, but 
they were debts of honour, which could 
be recovered by the conventional and 
effective methods followed in betting 
circles e. g. posting the man as a defaul- 
ter. The learned President then made 
the following observations ; 

I am unable to see how a new contract such as 
that suggested, if made for good consideration, 
can be said to be illegal. I tuink it would pro- 
bably have been different if the bets were illegal 

8. Hyams v, Stuart King, (1908) 2KB 696=77 
L J K B 794=52 S J 661=24 T L R 675=99 
L T 424 

9. Bubb V. Yelverton, 9 Bq 471=39 L J Oh 428 
=18 W R 612=22 L T 268. 
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and the giving of the cheque an illegal act, for 
the principle then to be applied would be those 
Bucointly stated in (1857) 2 H & N 416 (10) at 
423 by Baron Watson as follows : ‘ The rule 
laid down in 7 Taunt 246 (11) is that when a 
demand connected with an illegal transaction 
can be sued on without the necessity of having 
recourse to the illegal transaction, the plaintiS 
can maintain an action; but where it is neces- 
sary to resort to the illegal transaction to make 
the case upon the new security the new security 
cannot be enforced.* But these principles do 
nob strictly apply to a case where nothing pro- 
hibited has been done by the parties and the 
cheque and the bets are merely unenforceable by 
the plaintifi. But thirdly, it may be said, that 
these considerations do not completely dispose of 
the case, and that a contract, though not posi- 
tively prohibited, may be unlawful either be- 
cause it is immoral, that is to say, contrary to 
positive morality recognised as such by law or 
because it is against public policy, and that in 
such cases there is not a lawful contract founded 
on good consideration. It is upon this that I 
have felt some difficulty, for it may be said that 
the Courts ought not to permit of a claim being 
made founded on the forbearance aforesaid, be- 
cause by so doing a means may be afforded of 
evading the strict provisions of the Acts against 
gaming and wagering, and of allowing pressure 
to be brought to bear upon persons failing to pay 
that which they are under absolutely no legal 
obligation to pay and that to support such an 
action as this will prove generally mischievous; 
but if there be no illegality nor unlawfulness in 
the contract and there be good consideration, 1 
cannot see on what grounds it can be suggested 
that the Courts could refuse to give effect to it. 

These cases in my judgment establish 
the principle that where an agreement 
is illegal or immoral or one which is hit 
by S. 23, Contract Act, the money due 
under the agreement cannot be recovered 
.by a change in the form of action based 
on another agreement which is naturally 
connected with or has for its support 
the original illegal agreement. Whether 
the plaintiff has to rely upon the illegal 
agreement, or whether it is brought out 
by the defence is immaterial: all that is 
material is the intimate connexion. In 
(1869) 4 Q B 309 (l), the plaintiff had 
to rely upon the illegal agreement to 
repel the defence, but in 3 E & B 642 (2), 
2 H & G 339 (6) and 17 0 B (NS) 188 (7), 
the defendant raised it by way of de- 
fence, and succeeded as soon as he 
showed an intimate connexion of the 
agreement sought to be enforced with 
the earlier illegal agreement, and estab- 
lished that the illegal agreement was 
the foundation upon which the latter 

10. Attorney General v. Holling Worth, (1867) 2 

H & N 416=27 L J Ex 102=6 W R 684. 

11. Simpson v. Bloss, (1816) 7 Taunt 240=2 

Marsh 542. 
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agreement sued upon rested. In (1869) 
4 Q B 809 (l) the illegality was pleaded 
but in 10 Q B 491 {vl) the fraud which 
made the agreement illegal was not 
pleaded, but it being apparent the Court 
did not interfere. In the case before me 
the plaint recites the consideration for 
the promissory note sued upon and the 
promissoiy note itself shows for what 
consideration it was. It was the secu- 
rity deposit for the rent of the house 
let out by the defendant to plaintiff to 
be used as a brothel. The observations of 
A.L. Smith, L. J., in (1892) 2 QB724(13) 
at p734 are relevant and put the plaintiff 
out of Court. They are as follows : 

If a plaintiff cannot maintain his cause of 
action without showing as part of such cause of 
action that he has been guilty of illegality, then 
the Courts will not assist him in his cause of 
action. This was decided in (1869) A Q B 309 
(1) when the illegality was pleaded, and also in 
10 Q B 491 (12), where it was not pleaded, but 
the fraud being apparent the Court would not 
assist. When the plaintiff’s statement of claim 
is looked at it will be seen that he there states 
the purpose for which he handed the money to 
the defendant namely ‘to keep up the price of 
stores,’ which upon the evidence was shown to 
be ‘to create a fictitious premium’ In my judg- 
ment, the plaintiff when suing the defendant 
for breach of contract, as he does, has to prove 
the whole contract, and it is not competent to 
him to put in evidence only half of the contract, 
and he did not do so, for the letters above were 
opened by his learned counsel as part' of his case. 
Immediately the whole contract, upon which the 
plaintiff sues, is put in, the illegality of the con- 
duct of the plaintiff the McNab at once becomes 
apparent In my opinion, the maxim “in par% 
deUcto potior est conditio possidentis'^ applies, 
and this Court ought not to assist the plaintiff 
when he seeks to recover £b32-3s-td. back 
from the defendants. 

The whole contract as evidenced hy 
the promissory note in this suit is the 
repayment of the balance of the security 
deposit for the lease of the house taken 
for immoral purposes. For these reasons 
1 maintain the decree passed by the 
lower appellate Ccuit and dismiss the 
appeal but without costs. 

S.R. Appeal dismiesed. 

13. Begbie v. PhoEpbate Sev^age Co., (1873) 10 

Q B 491=44 L J Q B 333=24 W R 116=33 

L T 470. 

18. Bcott V. Brown, (1692) 3 QB 724=41 WR 

116=67 J P 218=67 L T 782. 
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Guha and Lodge, JJ. 

Mono Mohan — Judgment-debtor — 
Appellant. 

V. 

Kali Kinkar Chakravarty — Decree- 
holder — Eespondent. 

Appeal No. 485 of 1933, Decided on 
26th August 1935, from original order 
of Sub. Judge, First Court, Chittagong 
D/- 7th August and 2nd November 1933. 

^ Civil P. C. (1908), S. 60 — Preliminary 
decree for accounts is saleable property and 
is liable to attachment. 

A preliminary decree for accounts, is a sale- 
able property over which the decree-holder has 
a disposing power which he may exercise for 
his benefit. Such decree is liable to be attached 
uncierS. 60: U M I A 4.0, List.; 1914 Cal 60, 
Applied ; 1924 Cal 1047, Eel on. [P 752 0 1,2] 

Benoyendra Nath Palit — for Appel- 
lant. 

Abub Qasem Khan — for Respondent. 

Judgment. — This is an appeal b^ the 
judgment-debtor arising out of an ap- 
plication for execution of a decree 
passed on 2l8t September 1932. The 
decree, holder prayed for attachment of 
a decree obtained by the judgment- 
debtor on 15bh June 1932, against one 
Naha Chandra Choudhury in Account 
Suit No. 189 of 1928, in the second Lourt 
of the Subordinate Judge, Chittagong. 
Objection was raised under S. 47, Civil 
P. G., stating that a preliminary decree 
for accounts could not be attached, as 
such a decree was not assignable under 
the law, according to the judgment- 
debtor, as mentioned in his petition of 
objection filed in Court, it was a mere 
right to sue. The objection as raised by 
the judgment-debtor was overruled by 
the Court of execution ; and hence this 
appeal. 

The question for decision in the case 
before us is whether a preliminary de- 
cree in a suit for accounts is liable to 
attachment, regard being had to the 
provisions contained in S. 60, Civil 
P. C., regarding the liability of propeity 
to attachment and sale in execution of 
decree. If it was a mere right to sue, 
as was contended for the judgment, 
debtor, there could be no question that 
the preliminary decree for accounts 
could not be attached under the law. 
As it was observed by their Lordships of 
the Judicial Committee of the Privy 
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Council in 14 M I A 40 (1), a mere right 
of suit is not property, but a title to 
recover future property; and the obser- 
vations were made in the case before 
the Judicial Committee in which there 
was a claim under a future award, as to 
which it was wholly uncertain until the 
award was made what the debtor will 
be entitled. The uncertainty at the 
time of attachment was not limited to a 
mere question of quantum, it was 
wholly uncertain what the arbitration 
might terminate. In the case before us, 
there was a preliminary decree for ac- 
counts in favour of the judgment-debtor, 
now confirmed by this Court on appeal; 
and we have it on the judgment-debtor’s 
own statement of his case before the 
Court of execution, that it was expected 
that the amount due to him would be 
over Es. 80,000 There was no question 
about the judgment-debtor succeeding 
in right to get an ascertained sum on 
accounts being taken under the decree 
obtained by him. In the case of a de- 
cree directing an inquiry as to mesne 
profits, it has been held by this Court, 
that a sale of the decree was valid un- 
der the law, as the right sold was not a 
mere right to sue within the meaning of 
S. 6 (e), T. P. Act : see 18 C W N 450 
( 2 ). 

A right to sue is not saleable pro- 
perty, and cannot be transferred; but in 
the case before us, the claim for money 
on rendition of accounts has been estab- 
lished in favour of the judgment-debtor, 
and the claim has now been merged in a 
decree by a competent Court. The right 
under the decree is assignable al- 
though the cause of action so far as the 
judgment-debtor’s right to get money on 
accounts being taken was concerned, 
was not. A right to take accounts, and 
to recover such sums, as may be found 
due, is not assignable, being a right to 
sue within the meaning of S. 6 (e), T. P. 
Act: see 51 Cal 972 (3). The decree sought 
to be attached being saleable property 
belonging to the judgment-debtor over 
which or the profits he has a disposing 
power which he may exercise for his 

1. Syed Tuffuzzal Hossain Khan v. Rughoonath 
Pershad, (1S70-72) 14 M I A 40=2 Suther 434 
=7 Beng L R 186=2 Sar 666 (P C). 

Prasanna Kumar v. Asutosh Roy, 1914 Cal 
60=50 I C 686=18 OWN 450. 

3. Khetra Mohan Das v. Biswanath Bera, 1924 
Cal 1047=82 I C 411=51 Cal 972=40 C L J 
79=28 OWN 894. 
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own benefit, was liable to be attached 
under 8. 60, Civil P. C. 

In the above view of the case before 
us, the decision of the Court below, and 
the orders passed by it on 7th August 
and 2nd November 1933, must be affirm- 
ed ; and we direct accordingly. The 
appeal is dismissed with costs; the hear- 
ing fee in this Court be assessed at three 
gold mohurs. 

B.D. Appeal dismissed. 
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Mukerji and S. K. Ghose, JJ. 

Secy, of State — Defendant — Appellant. 

V. 

Hiru Mondal and others — Plaintiff — 
Respondents. 

Appeal No. 78 of 1932, Decided on 
13th August 1935, from original decree 
of Sub-Judge, Krishnagar, D/- 31st July 
1931. 

Tort — Liability — Joint tort feasors — Per- 
sons conspiring and combinedly disposses- 
sing P — All are liable to P for mesne pro- 
fits — Kanungo trespassing on P's land and 
taking possession of land in combination 
with others— Giving these others settlement 
and dispossessing P — Government not repu- 
diating kanungo*s action — Government held 
jointly liable with others to P for mesne 
profits. 

Whore a number of persons actuated by design 
or as a result of conspiracy combine together 
and dispossess P, P is entitled to look to all of 
them jointly for recovery of mesne profits. The 
kanungo at first committed istray acts of tres- 
pass on P s land and thereafter entering into 
combination with others went upon the land, 
gave settlement of the land to these others and 
got P dispossessed. The action of the Kanungo 
was never repudiated by the Government at any 
stage. P subsequently instituted a suit for pos- 
session and mesne profits : 

Held : that Government was jointly liable 
with orders to P on account of mesne profits : 
37 Cal 659, Foil, ; 1929 P C 300, Dist. 

[P 754 C 1, 2; P 765 C 1] 

S. G, Basak — for Appellant. 

Bejoy Kumar Bhattacharjee and Am^ 
arendra Narain Bagchi — for Respon- 
dents. 

Judgment. — This is an appeal pre- 
ferred by the Secretary of State for 
India in Council from a final decree for 
mesne profits passed in accordance with 
O. 20, R. 12 (2), Civil P. C. In order 
to appreciate the contention that has 
been urged on behalf of the appellant in 
this appeal it is necessary to set out a 
few facts. The plaintiff Hiru Mandal 
instituted a suit in 1920 for recovery of 
possession of 138 bighas of land together 
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with mesne proBts against the Secretary 
of State for India in Council as the first 
defendant and four other persons as de- 
fendants 2 to 5. The allegations in the 
plaint were that the plaintiff was the 
owner of a holding bearing No. 17 in the 
rent roll prepared according to the rules 
and orders of the Board of Revenue ; 
that the said holding consisted of about 
200 bighas of land and the rental there- 
of had been fixed at Rs. 237-8-0 exclu- 
sive of cesses which were fixed at Rupees 
7-6-9 pies ; that he was in possession of 
the lands but that a Kanungo of the 
Government had forcibly taken away 
straw from the lands in the month of 
Pous 1324 B. S. and thereafter had dis- 
possessed the plaintiff on the 1st Magh 
1324 B S. and had put the other defen- 
dants in possession. 

Two written statements were filed in 
the suit, one on behalf of the Secretary 
of State for India in Council and the 
other by defendants 2 to 5. The de- 
fences taken were practically on the 
same lines in both the written state- 
ments. It should be stated here that it 
was not suggested in the written state- 
ment that was filed on behalf of the 
Secretary of State for India in Council 
that the action of the Kanungo which 
was complained of in the plaint was 
something beyond or in excess of his 
authority. Defences on the merits were 
taken and these defences being consi- 
dered, the Munsiff made a decree in 
plaintiff’s favour in respect of a quantity 
of 113 odd bighas of land. An ap- 
peal was taken from the said decree by 
the Secretary of State for India in 
■Council to the Court of the District 
Judge but the appeal was dismissed. 
From the decision last mentioned, a 
eeoond appeal was taken to this Court, 
that appeal being No. 1312 of 1925. The 
contention that was urged in this second 
-appeal turned upon the question of limi- 
tation. But this Court, on considering 
the findings of fact at which the learned 
District Judge on appeal had arrived, 
came to the conclusion that the suit was 
not barred. It was held by this Court 
that the allegations as regards the cut- 
ting and taking away of straw in Pous 
1334 that had been made in the plaint 
related only to stray acts committed by 
the Kanungo but that in point of fact 
the real cause of action arose in the 
month of Magh 1324, when the dispos- 
1935 C/95 & 96 
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session actually took place. On, this 
point, it was observed thus : 

He (that is, the District Judge) found that the 
real dispossession took place when the settle- 
ment was made by Government with defendants 
2 to 4 and when in pursuance of that settlement 
they entered into possession of the disputed 
land. 

Now, having held that the suit was 
not barred by limitation and taking into 
consideration the other findings of fact 
at which the Court of appeal below had 
arrived, this Court dismissed the second 
appeal and the result was that the de- 
cree the trial Court had made was con- 
firmed. It is necessary here to set out 
the terms of that decree. The decree 
was in these terms : 

It is hereby ordered and decreed that this suit 
be decreed on contest against defendants 1 to 4 
and be dismissed against defendant 5. Plain- 
tifi’s raiyati right in the disputed land be de- 
clared and the plaintiff do get khas possession of 
the same Plaintiff do also get mesne profits (to 
be hereafter determined) from the date of dis- 
possession to the date of recovery of possession 
with annual interest up to the date of realiza- 
tion. Plaintiff do get costs with interest at the 
rate of 6 per cent per annum from defendants 1 
to 4. Defendant 5 do bear his own costs. 

In pursuance of this decree, an inquiry 
was held under the provisions of O. 20, 
E. 12, sub-R. 1 of the Code. The Com- 
missioner who held this investigation 
made a report on I8th November 1930. 
This report was considered by the 
learned Judge and he eventually made 
his decision on 3Ist July 1931 re- 
ducing the amount of mesne profits 
which the Commissioner had assessed at 
Es. 11,859-10-9 to Rs. 8.215. The period 
for which the mesne profits was awarded 
was from 1325 to the end of 1334. The 
contention that has been urged on be- 
half of the appellant in this appeal is 
that the Secretary of State for India in 
Council was not jointly liable with the 
other defendants for the entire amount 
of mesne profits that was awarded by 
the learned Judge but that his liability 
should bo confined to such rents as he 
may have realised from the other defen- 
dant. At the outset it may be observed 
that the liability was determined by the 
preliminary decree, and so'it cannot be 
challenged in this appeal from the final 
decree. But on the merits it may be 
pointed out that in the decisions of the 
several Courts in the original suit itself, 
it had been found that there was a com- 
bination amongst the several defendants,; 
the result of which, according to the said 
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Courts, was that the plaintiff was dis- 
possessed. 'These findings have been 
referred to by the learned Judge in his 
judgment. The learned Judge has ob- 
served that under issue 6 it had been 
found by his predecessor that the 
Kanungo had entered into an unholy 
combination with defendants to wrench 
away the land from the plaintiff and that 
the District Judge had also accepted the 
same view. The learned Judge held 
inasmuch as such a combination existed 
amongst the several defendants, the test 
of joint liability in a matter of this des- 
cription had been satisfied and that, 
therefore, defendants 1 to 4 were all 
jointly liable for the claim for mesne 
profits. It cannot be disputed that, so 
far as this Court is concerned, the view, 
which the learned Judge has taken of 
the question of joint or several liability 
with regard to mesne profits, has been 
adopted and applied in a number of 
cases. Amongst these cases the one to 
which it would be sufficient to refer is 
the judgment of Mookerji, J., in 37 Cal 
559 (l). The learned Judge observed in 

that case as follows: 

It cannot be laid down as an inflexible rule, 
that in every case of tort, the Court is bound to 
pass a joint decree against the wrong doers, 
making each jointly and severally liable for the 
whole amount decreed. In case, therefore, in 
which the controlling general principle, namely 
that where acts of several persons, by design or 
by conduct tantamount to conspiracy, contri- 
bute to the commission of a wrong, they are 
jointly liable, is not applicable, the rule of joint 
liability also ceases to be applicable. 

These observations clearly indicated 
.that where a number of persons actuated 
by design or as a result of conspiracy 
combine together and dispossess the 
plaintiff, the plaintiff is entitled to look 
to all of them jointly for recovery of 
mesne profits. If this principle be cor- 
rect, then there can be no question that 
upon the facts found in the present case, 
the learned Judge’s decision is right be- 
cause the case, as far as we have been 
able to understand it was this: that the 
Kanungo at first committed stray acts 
of trespass upon the plaintiff’s land and 
bhafe thereafter entering into a combina- 
bion with the other defendants went 
upon the land, gave them a settlement 
ind got the plaintiff dispossessed. We 
ilso understand that it was the case for 
bhe Government at the time that the 

. Ramratan Kapali v. Aswini Kumar Dutt, 
(1910) 37 Cal 659=6 I C 69. 


lands did not appertain to the plaintiff’s 
holding No. 17 but were khas lands of 
which the Kanungo was entitled to 
take possession on behalf of the Govern^ 
ment. It is clear that the action of the 
Kanungo was never repudiated by the 
Government at any stage. It has to be 
stated here that although the observa- 
tions quoted above from the judgment of 
Mookerji, J., in 37 Cal 559 (l) were not 
specifically dissented from in any later 
decision of this Court, there was a deci- 
sion of Page, J., in 53 Cal 992 (2) in 
which another part of that decision was 
dissented from, namely that part of the 
decision wherein Mookerji, J., had laid 
down certain principles which according 
to him were to be followed in appor- 
tioning the liability of the different 
grades of tenants or under-tenants. The 
decision in 37 Cal 559 (1) above cited, 
however, has since been reversed by the 
Judicial Committee in 56 I A 290 (3). 
Dr. Basak appearing on behalf of the 
appellant has contended that the princi- 
ple above referred to should no longer 
be treated as correct and that the pro- 
nouncement of the Judicial Committee ia 
56 I A 290(3) has shaken the authority 
of 37 Cal 559 (1) and of other cases on 
which it was founded. He has drawn 
our attention first of all to the definition 
of mesne profits as given in the Code in 
S. 2, Cl. 12. Mesne profits is there de- 
fined as meaning 

those profits which the person in wrongful pos- 
session of the property actually received or might 
with ordinary diligence have received therefrom, 
together with interest on such profits. 

It is not necessary to refer to the rest 
of the definition. This definition has 
been emphasised by the Judicial Com- 
mittee in 57 I A 105 (4) in which their 
Lordships have said : 

Under the definition of mesne profits under 
S. 2, sub-S. 12, Civil P. G., 1908, the sum to be 
awarded is not what the plaintiff has lost by his 
exclusion from the land but what the defendant 
has made, or might with reasonable diligence 
have made, by his wrongful possession. 

There can be no dispute whatsoever 
that that is the meaning of the expres- 
sion “ mesne profits” such as has been 
used in the Code and with regard to 

2. Pramada Nath Roy v. Secy, of State, 1927 
Cal 182=99 I C 428=63 Cal 992=31 OWN 
112 . 

8. Gurudas Kundu Choudhury v. Hemendra 
Kumar Roy, 1929 P C 300=121 I 0 626=66 
I A 290=67 Cal 1 (P C). 

4. Gray v. Bhagu Mian, 1930 P 0 82=121 I G 
640=57 I A 106=9 Pat 621 (PC). 
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which the plaintiff is entitled to a 
decree in the present case. If that 
definition is applied to the mesne profits 
with regard to which the plaintiff is 
entitled to a decree in the present case 
and if the finding be, as it is that all 
the defendants acted jointly and in pur- 
suance of a combination, then it is diffi- 
cult to see how this definition is not 
satisfied if calculation is made of such 
profits as the defendants who acting 
together and in combination with each 
other purported to dispossess the plain- 
tiff and were in wrongful possession of 
the property might with ordinary dili- 
gence have received therefrom. When 
a combination of this character exists, 
the plaintiff is justly entitled to say 
that it is not for him to find out what 
exactly is the amount which each of the 
trespassers has received from the pro- 
perty, but that he would make them all 
jointly liable for the entire amount of 
profits which they had received or which 
they might with ordinary diligence have 
realised from the property. The deci- 
sion of the Judicial Committee in 66 
I A 290 (3), as has already been stated, 
has been relied upon by Dr. Basak. 

Now the facts of the above case were 
that a quantity of land to which three 
families of zamindars were entitled in 
certain shares became diluviated. On 
re-formation the Government took pos- 
session of the lands and let them out on 
a putni lease. One of the three families 
recovered the land from the Government 
and allowed the putnidar to continue 
in possession. Subsequently, members 
of the other two families sued the 
family which had recovered the land 
the Government and the putnidar claim- 
ing to recover possession of the lands 
and the mesne profits. A decree was 
passed in certain terms to which we 
need not refer here. One of the questions 
which arose upon that decree was on 
what basis the mesne profits should 
be computed. On that question, it was 
held that mesne profits recoverable from 
the principal defendants who had reco- 
vered the land would be on the basis of 
the rents they had received from the 
putnidar and not upon the produce 
value of the land. The distinguishable 
element of that case was that the land 
was in occupation of a putnidar and that 
the putnidar was not a trespasser and 
in those circumstances their Lordships 
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held that it was not obligatory on the 
part of the trespasser to remove the 
putnidar from the land. On the con- 
struction of the decree it was held that 
it was not a joint and several decree 
against all, and indeed such a decree 
could not be made because the different 
defendants came into possession at differ, 
ent times. 

The facts of the present case are en- 
tirely different. Here, if the findings be 
correct, and we have got to go upon the 
findings such as have been recorded in 
the concurrent judgments of the several 
Courts which disposed of the original 
suit, there were no tenants on the land 
excepting the plaintiff who claimed to 
be in occupation of it as a tenant. The 
lands were claimed on behalf of the 
Government as khas lands and the 
Kanungo presumably acting on behalf 
of the Government, put the other defen- 
dants into possession and if the findings 
be correct he did so mala fide. We are 
of opinion that the decree that has been 
passed in this case is a decree which is 
amply supported on principle and by 
authority. Another decision of the 
Judicial Committee has been referred to 
by Dr. Basak, namely the case of 66 
I A 93 (5). But we do not think that 
anything that has been said in that case 
can be of any assistance to the appellant 
in the present case. That case was an 
action of trover and the distinction was 
pointed out by their Lordships of the 
Judicial Committee in their judgment. 
As has been observed in 69 Cal 859 (6), 

In the case of claim of mesne profits two courses 
are left open to the Court. A decree for mesne 
profits may be passed jointly and severally 
against all the trespassers who may have jointly 
kept the plaintifis out of possession of any parti- 
cular property leaving them to have their res- 
pective rights adjusted in a separate suit for 
contribution or the respective liabilities of such 
trespassers may be ascertained in the plaintiff’s 
suit against them, and a decree on the basis 
of such several liabilities may be passed as 
against the respective trespassers in plaintiff s 
favour. 

In the present case, as has been 
pointed out by the learned Judge in his 
judgment, there was no claim and no 
averment made in the statement filed 
on behalf of the different defendants, 
alleging that they were separately liable 
for mesne profits as amongst themselves. 

6. L. P. E. Pugh V. Asutoah Sen, 1929 P 0 69= 

114 I 0 604= 56 I A 93=8 Pat 616 (PC). 

6. Baaanta Kumar v. Bam Shankar, 1932 Oal 

600=188 I 0 882=69 Oal 869=66 0 L J 205. 
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The different defendants all pleaded that 
they were not liable for mesne profits 
at all. We are of opinion that the 
decree which the Court below has made 
is right. We accordingly dismiss this 
appeal with costs to the plaintiff-res- 
pondent. 

S.R. Appeal dismissed . 
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Nasim Ali and Henderson, JJ. 

Bhupati Mohan -Pas— Appellant. 

’ V. 

Phanindra Chandra Chakravarty and 
another — Respondents. 

Appeal No. 2438 of 1932, Decided on 
19th August 1935, from appellate decree 
of Addl. Dist. Judge, Second Court, 
Dacca, D/- 23rd June 1932. 

(a) Actionable claim — Provident fund — 
Right of subscriber is actionable claim. 

The right of the subscriber or depositor to the 
provident fund money is a right to get a defi- 
nite sum out of the provident fund arising out 
of an obligation created by the rules of the 
provident fund and is hence an actionable claim 
as defined in S. 8, T. P. Act: 36 Cal 936, (F B) 
and 1936 Cal 271, Bel. on. [P 768 0 1,2] 

(b) Suit — Maintainability — A obtaining de- 
cree against B — Attachment of B's provident 
fund in execution — Fund assigned to G for 
loan prior to A’5 suit — C’s suit against A for 
money realised from fund — G legal practi- 
tioner — B's right to fund held actionable 
claim, hence suit barred by T. P. Act, S. 136. 

A obtained a simple money decree against B 
and in execution of that decree attached the 
money standing to the credit of B in his provi- 
dent fund. Previously to the suit of A the 
provident fund had been assigned by J5 to O, a 
legal practitioner, on account of a certain sum 
of money borrowed from him by B. G therefore 
instituted a suit against A for the recovery of 
money realised by him by attachment of the 
fund: 

Held: that the suit was not maintainable as 
the assignment to C by P of his provident fund 
was an assignment of an actionable claim and 
hence 8. 136, T. P, Act, was bar to C’s suit. 

[P 769 C 1] 

S. G. Basak, Gopal Gh. Das and Bhuban 
Mohan Saha — for Appellant. 

Atul Chandra Gupta and Hemendra 
Narain Bhattacharjee — for Respondents. 

Judgment. — This appeal arises out of 
a suit for a declaration that the plain- 
tiff is the assignee from defendant 2 of 
a sum of money specified in the schedule 
attached to the plaint and as such is 
entitled to get the said sum from defen- 
dant 1 who realised the same in execu- 


tion of a decree obtained by him against 
defendant 2. The plaintiff’s case briefly 
stated is as follows: 

Defendant 2, formerly a reader of 
English literature of the Dacca Univer- 
sity, borrowed Rs. 4,200 on a hand note 
from the plaintiff on 11th April 1926. 
On the same day by way of collateral 
security he assigned to the plaintiff his 
right, title and interest in his 20 years 
endowment policy No. 533114 for Rupees 
5,000 with the Sun Life Assurance of 
Canada and in the provident fund money 
under the University of Dacca accrued 
and to be accrued thereafter until the 
debt on the hand-note would be fully 
liquidated. Under Cl. 2, S 2, Dacca 
University Act, the Governor-General in 
Council extended the provisions of the 
Provident Fund Act in 1925 by Notifica- 
tion No. 844 of 19th April 1927 to the 
provident fund constituted by the Dacca 
University. Defendant 1 obtained a 
simple money decree against defen- 
dant 2 on 16th February 1929 for 
Rs. 2,759-10-0 and in execution of the 
said decree attached the money standing 
to the credit of defendant 2 in the provi- 
dent fund. The plaintiff preferred a 
claim under 0. 21, R. 58, Civil P. C., on 
5th March 1929. The claim was dis- 
allowed on 22nd March 1929. Out of the 
provident fund money standing to the 
credit of defendant 2 the Dacca Univer- 
sity deposited Rs. 2,773-11-3 in the exe- 
cuting Court on 11th March 1929. Defen- 
dant 1 withdrew the said sum of money 
on 23rd March 1929. The plaintiff there- 
after obtained a decree on the hand-note 
executed by defendant 2 in his favour 
for Rs. 8,383-10-1 on 25th April 1929 and 
in execution of the said decree realised 
Rs. 6,902-2-0 by attaching the balance 
left in the Provident Fund deposit. On 
22nd March 1930 the plaintiff instituted 
the suit out of which this appeal arises 
with the following prayers: (1) that the 
plaintiff may be declared to be entitled 
to the sum of money which defendant 1 
withdrew from the executing Court on 
23rd March 1929 by virtue of the assign- 
ment by way of collateral security on 
11th April 1926; (2) that the order dated 
22Dd March 1929 disallowing the plain- 
tiff’s objection be set aside; (3) that the 
plaintiff may be declared to be entitled 
to get the sum of money by way of res- 
titution and that defendant 1 may be 
asked to refund the said money to Court. 
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Defendant 1 alone contested the suit. 
His defences so far as they are material 
for the purposes of the present appeal 
are: (1} that the Provident Fund money 
being an actionable claim, the plaintiff 
is not entitled to get any relief in this 
suit as ho is a legal practitioner; (2) that 
the present suit is not maintainable. 
The Courts below have overruled the 
defences of defendant 1 and have decreed 
the plaintiff’s suit. Hence this second 
appeal by defendant 1. The first point 
for determination in this appeal is whe- 
ther the Provident Fund money is an 
actionable claim. By S. 3, T. P. Act, 
actionable claim has been defined as a 
claim to any debt other than a debt 
secured by a mortgage of the immovable 
property or by the hypothecation or 
pledge of movable property or to any 
beneficial interest in movable . property 
not in the possession either actually or 
constructive of the claimant which the 
civil Courts recognise as affording 
grounds for relief whether such debt 
or beneficial interest be existent, ac- 
cruing, conditional or contingent. The 
word “ debt ” has not been defined in 
the Transfer of Property Act. In 36 
Cal 936 (l) it has been laid down that a 
debt is a sum of money which is now 
payable or will become payable in future 
by reason of a present obligation. Debt 
is nothing more than the benefit of an 
obligation to pay money. It is 
in law as in fact a very different thing from a 
sum of money in a man’s own possession: . . . 
see Williams on Personal Property, 18th JKdn., 
p. 184. 

If a man owns a pound in his pocket 
the pound in the pocket is a thing (res, 
chose) in possession. If the pound is 
not in his pocket but is due from the 
debtor it is a chose or a thing in action 
or an actionable claim. In Roman Law 
the person entitled to the benefit of an 
obligation was called a creditor while 
the man who was bound by it called 
debitor. So long as a coin is in a man’s 
possession he is the owner of the coin. 
This ownership is however subject to a 
limitation. This limitation is based 
on the inconvenience which would ensue if a 
valid title could not be obtained by the transfer 
of current coin in the ordinary course of circu- 
lation: ... sea Williams on Personal Property, 
p. 25. 

Section 76, Contract Act, lays down 

1. Bancharam Majumdar v. Adyanath Bhatta- 

charjee, (1909) 86 Oal 936=3 I 0 492 (F B). 


that the word “goods” means and in- 
cludes every kind of movable property. 
By S. 2, 01. 7, Sale of Goods Act, 
“Goods” means every kind of movable 
property other than actionable claims 
and money. 

Money is necessarily excluded from the defini- 
tion not only because it constitutes the price in 
exchange for which the goods are sold, but be- 
cause it is governed by wholly different prin- 
ciples of law owing to its being currency. It is 
therefore not regarded as a chattel but as some- 
thing sui generis. ... It does however partake 
in a limited manner of the nature of a chattel 
when a definite sum is entrusted to another to 
use or lay out in a particular manner on behalf 
of the person who so entrusted it. In such a 
case the latter may treat the equivalent of the 
sum so entrusted as his property and not merely 
as a debt due to him from the person to whom 
he entrusted it. He may therefore follow it if it 
is lent or given away to another or otherwise 
dealt with contrary to his instructions. For in- 
stance he may claim as his own or obtain a 
charge upon any property purchased with it but 
when once it has passed in currency it cannot 
be followed; . . . see Pollock and Mulla’s Com- 
mentary on the Indian Sale of Goods Act, p. 16. 

Money or cash paid into a Bank to a cus- 
tomer’s account is a simple contract debt. The 
property in the particular coins paid in the 
Bank passes to the Banker who merely becomes 
bound to repay an equal amount. The relation 
of a Banker to a customer is therefore, so long as 
the customer’s account is in fund, that of a 
debtor to his creditor, with a super added obli- 
gation on the Banker to honour his customer’s 
cheques so long as the balance to the holder’s 
credit is sufficient to meet them; ... see Wil- 
liams (5n Personal Property, 18th Edn., p. 255. 

If an employee receives his pay and 
keeps the money in his own possession, 
the ownership of the money is with that 
man. If however he leaves a portion of 
his salary with his employer, or if the 
employer makes any contribution to 
make provision in his interest under a 
scheme of compulsory and to a large ex- 
tent voluntary thrift, he cannot be said 
to be the owner of the money standing 
to his credit in the same sense as he is 
the owner of the money in his pocket. 
“Provident Fund” means a fund in which 
subscriptions or deposits of any class or 
classes of employees are received and 
held on their individual accounts. It 
also includes any contributions, that is, 
any amount credited in the Provident 
Fund by any authority administering 
the fund by way of addition to, a sub- 
scription to, or deposit or balance at the 
credit of an individual account in the 
fund: see S. 2, Cls. (e) and (b). Provident 
Funds Act, 1925. The moneys standing 
to the credit of a subscriber or depositor 
are not certain specific coins or promis- 
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sory documents representing them ear- 
marked and kept separately from the 
other moneys in the fund. The sum is 
only payable out of the Provident Fund. 
It is not entrusted to be used or laid out 
in a particular manner on behalf of the 
subscriber or depositor. It is a sum 
standing to the credit of any subscriber 
or depositor payable to him by reason of 
an obligation arising out of the rules of 
the fund in accordance with the condi- 
tions prescribed. Again under certain 
circumstances a succession certificate is 
necessary for collecting Provident Fund 
money after the death of the subscriber 
or depositor. In 39 C W N 117 (2) it 
was not disputed that the Provident 
Fund money was a debt within the 
meaning of Succession Certificate Act. 
It is very diflBcult to distinguish in prin- 
ciple any particular sum of money 
standing to the credit o£ a subscriber in 
a Provident Fund from a balance stand- 
ing to the credit of the depositor in a 
Bank. The depositor to the fund can- 
not claim ownership to the particular 
coins which he deposits. The moneys 
which are deducted out of the pay of an 
employee or which are contributed by 
the employer are not certain specific 
coins which are in deposit with the em- 
ployer. It is true that owner of a mov- 
able property may continue to be the 
owner though he may be deprived of its 
possession against his consent or may 
voluntarily part with its possession. 
Coins are no doubt movable properties. 
But the law puts a limitation on the 
ownership of money or coins in view of 
the inconvenience which would ensue if 
a valid title could not be obtained by its 
transfer. As soon as a man parts with 
the possession of the coins or the money 
and the money passes in currency it can- 
not be followed. If a man lends certain 
coins to another ho cannot get back the 
identical coins which he lent, but he is 
entitled to claim equivalent of the coins 
so lent. In other words the money be- 
comes a debt due to him from the person 
to whom he lent it. 

I am therefore of opinion that the 
right of defendant 2 to the Provident 
Fund money was simply a right to get a 
definite sum out of the Provident Fund 
from the Dacca University arising out 

2. Atul Chandra Sen v. Sm. Kaunammal, 1936 
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of an obligation created by the rules of 
the Provident FulJ. His right to re- 
ceive that money out of the fund is not^ 
the same as the right which he has in 
his cattle, clothes, coins, furniture, car- 
riages and other tangible movable things 
in his possession. It is therefore a debt 
or actionable claim as defined in the 
Transfer of Property Act. The second 
question for determination is what is the 
nature of right which the plaintiff ac- 
quired by virtue of the assignment of 
the Provident Fund money by way of 
collateral security on 11th April 1926. 

S. 6, T. P. Act, lays down that 

Property of any kind may be transferred except 
as otherwise provided by this Act or by any 
other law for the time being in force. 

An actionable claim is property within 
the meaning of the Transfer of Property 
Act: . . . see 14 Oal 241 (3) at p. 244. 
The transfer of an actionable claim is 
effected by the execution of an instru- 
ment in writing signed by the transferor 
and it is completed upon an execution 
of such instrument. Upon such trans- 
fer all the rights and remedies of a 
transferor vest in the transferee whe- 
ther such notice of the transfer has 
been given or not : see S. 130, T. P. 
Act. This transfer includes not only 
an absolute assignment but also con- 
ditional assignment. An actionable 
claim may be transferred for securing 
the payment of an existing or future 
debt ... See Ulus, (ii), S. 130, T, P. Act. 
It is therefore clear that even if the 
transfer be not an absolute assignment 
but only a conditional one, the trans- 
feree stands in the shoes of the trans- 
feror and is entitled to sue the debtor 
for recovery of the debt in his own name 
without obtaining the transferor’s con- 
sent to such a suit and without making 
him a party thereto (see 01. 2, S. 130, 

T. P. Act). In 37 Bom. 198 (4) at p. 210, 
their Lordships of the Judicial Com- 
mittee have observed that: 

The section covers transfers by way of 
security as well as absolute transfers. When a 
creditor ‘purports to create a lien or a charge’ 
on the debt due to him in favour of another 
person, the words ‘lien or charge* had no 
meaning except as giving to the latter a right to 
recover the debt from the debtor. The transac- 
tion in reality is one whereby the owner of what 

3. Rudra Perkash Misser v. Krishna Mohan, 

(1887) 14 Oal 241. 

4. Mulraj Khatan v. Viswanath Prabhuram 

Vaidya, (1913) 37 Bom 198=17 1 0 627=40 

I A 24 (P 0). 
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in English law is called a chose in action trans* 
fers it to another. 

Also 33 Bom 610 (5) at p. 628 and 34 
Mad 53 (6). S. 134, T. P. Act, also contem- 
plates a transfer of an actionable claim 
for the purpose of securing an existing 
or future debt. When an actionable 
claim is mortgaged or charged for the 
purpose of securing a debt, the assignee 
stands in the shoes of the assignor and 
is entitled either to realise the debt 
from the debtor or to sue him for re- 
covery of the debt if the debtor does not 
pay it when it becomes due. The plain- 
tiff therefore by virtue of the assignment 
in question acquired all the rights which 
defendant 2 had in the Provident Fund 
money. But the diflSculty of the plaintiff 
does not end here. He is a legal practi- 
tioner and consequently by S. 136, T. P. 
Act, he is precluded from enforcing his 
right in Court. The third point for 
determination is whether the present 
suit is maintainable. By O. 2, R. 2, Civil 
P. C., an obligation and a collateral secu- 
rity for its performance must be taken 
to constitute but one cause of action. 

A personal claim for the mortgage money 
under a mortgage and the enforcement of the 
security for the debt are to be regarded as one 
and the same cause of action. That provision 
(Explanation to 0. 2, R. 2) is in marked distinc- 
tion to the law of this country where a mort- 
gagee had liberty to appoint a receiver under his 
deed to sue for the debt and to take proceedings 
for sale or foreclosure independently and at the 
same time. It is important therefore in consider- 
ing the effect of the Code to bear in mind that 
its obvious intention is to establish a rule of 
law different from that accepted here . . . See 
60 I A 115 (7) at p. 117. 

It is conceded by the learned advo- 
cate for the respondent that the assign- 
ment was not a pledge. If the Provident 
Fund money was a movable property 
other than actionable claim, the assign- 
ment was the hypothecation of a mov- 
able property. The Contract Act is 
wholly silent on the hypothecation of 
movables. This Act made provision for 
absolute sale of goods and for pledges 
of goods. The Transfer of Property Act 
has not also made any provision for 
hypothecation of movables. From the 
mere silence of the legislature on the 
hypothecation of movables it is not to 
inferred that su ch transactions are 

5. Ardesir Bejonji Surti v. Sirdar Ali Khan, 
(1909) 33 Bom 610=4 I 0 804. 

6. Ramaswami Pillai v. Muthu Chetti, (1911) 34 
Mad 63=6 I C 834. 

7. Kishan Narain v. Palamal, 1922 P 0 412= 
72 I 0 187=60 I A 115=4 Lah 32 (P 0). 
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invalid in this country: See Gbose on 
Mortgage, Bdn. 4, p. 108. In the case of 
hypothecation or mortgage of movables 
the remedy of the creditor or mortgagee 
is to foreclose the mortgage: see the case 
of 42 Cal 455 (8). In the case of 1933 
Mad 241 (9), Madhavan Nair, J. observed: 

If a mortgagee of chattels is entitled for fore- 
closure quite as much as mortgagee of immov- 
able property, I do not see any reason why a 
mortgagee of movable property is not entitled 
to a right of sale quite as much as the mortgagee 
of immovable property. 

If therefore the Provident Fund 
money is not an actionable claim but a 
tangible movable property, the pro- 
per remedy of the plaintiff was to 
enforce that charge in the suit which he 
brought for recovery of the debt for pay- 
ment of which the Provident Fund 
money was hypothecated. If however 
the assignment was only an assignment 
of an actionable claim by way of secu- 
rity he cannot claim any right on the 
basis of the said assignment as he is a 
legal practitioner. If he would not have 
been hit by S. 136, T. P. Act, he could 
recover the debt from the Dacca Univer- 
sity and he could sue the Dacca Univer- 
sity as well as the defendant who rea- 
lised a portion of the Provident Fund 
money with notice of the assignment for 
recovery of the money due to him. He 
however did not do so. He elected to sue 
defendant 2 only on the basis of a hand- 
note obviously to avoid the bar under 
S. 136 and obtained a decree for the 
whole amount due on the promissory 
note against defendant 2 only. He at- 
tached the Provident Fund money in the 
hands of the University as a debt under 
the provisions of the Civil Procedure 
Code and realised under O. 21, R. 46 of 
the Code the balance standing to the 
credit of defendant 2 by execution. 
There cannot be any doubt that the 
plaintiff abandoned his rights under the 
deed of assignment in view of the legal 
difficulties when he instituted the suit 
on the hand-note against defendant 2 
and got a decree for the whole amount 
due on that hand-note against defendant 
2 personally. For the above reasons I 
am of opinion that the present suit is 
not maintainable. The result therefore 
is that this appeal is allowed, the judg- 

8. Mahamaya Debt v. Haridaa Haidar, I9l6 Cal 

161=27 I C 400=42 Cal 456=20 0 L J 183= 

19 0 W N 208. 

9, Baaivireddi v. Kamaraju, 1933 Mad 241=142 

I 0 96 =66 Mad 660=64 M L J 86. 
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ments and decrees of the Courts below 
are set aside and the suit is dismissed 
with costs throughout. 

Henderson, J. — I agree. 

S R. Appeal allowed. 

^ A. 1. R. 1935 Calcutta 760 

Nasim Ali and Henderson, JJ. 

Bhalani Prosanna Lahiri and another 
— Plaintiffs — Appellants. 

V. 

Manindra Chandra Boy Choudhury 
and others — Defendants — Respondents. 

Appeal No. 266 of 1933, Decided on 
23rd August 1935, from appellate decree 
of Addl. Dist. Judge, 2nd Court, Rangpur; 
D/- 19fch September 1932. 

(a) Adverse Possession— Question is of legal 
conclusion on facts fo .id. 

The question whether possession is adverse is 
a question of legal conclusion to be drawn from 
the findings on simple facts: 19 Gal 263 (PC), 
Foil [P 760 C 2] 

^ (b) Adverse Possession — Trespasser not 
in possession for some years within statutory 
period — Mere intention to possession is not 
sufficient. 

Only the intention of the trespasser to posses- 
sion without actual possession would not be 
sufficient in law to prove continuous possession 
of a trespasser when in fact he was not in pos- 
session for some years within the statutory 
period required for a claim of adverse possession; 
Case law discussed, [P 762 0 1] 

❖ (c) Adverse Possession — Trespasser dis- 
continuing possession— His intention to 
return or not is immaterial. 

If in fact the trespassers discontinued their 
possession it is immaterial whether they inten- 
ded to return or not. The question of intention 
is relevant only for the purpose of determining 
whether in fact the possession was discontinued. 

[P 762 0 1. 2] 

Atul Chandra Gupta and Jitendra 
Kumar Sen Gupta — for Appellants. 

Hiralal Chakravarti and Shyama Das 
Bhattacharji — for Respondents. 

Nasim Ali, J. — This appeal arises out 
of a suit for possession of a plot of land 
marked A in the Commissioner’s map on 
declaration of plaintiffs' zamindary right 
thereto. Plaintiffs’ case is that the dis- 
puted land is a part of the mal lands of 
the village Kamal Kachhna of which 
they are the proprietors, that they were 
all along in possession of the same till 
they were dispossessed therefrom by an 
order of the criminal Court, under S. 145, 
Criminal P. C. The defence of defen- 
dants 1 and 2 is that the disputed land 
is rent free and that it was never in 
the possession of the plaintiffs or their 


predecessors. They also claim title by 
adverse possession for more than 12 
years. The trial Judge held that though 
the disputed land was mal land of Kamal 
Kachhna, the defendants had a title of 
legal origin the exact nature of which 
was lost in antiquity. In this view the 
learned Judge did not consider it neces- 
sary to come to any finding on the ques- 
tion of adverse possession set up by the 
defendants. He accordingly dismissed 
the suit. On appeal by the plaintiffs to 
the lower appellate Court the learned 
additional District Judge had confirmed 
the decree of the trial Court on the 
ground that the plaintiffs’ title to the 
disputed land as zamindars had been 
extinguished by adverse possession of 
the defendants for more than 12 years. 
Hence this second appeal by the 
plaintiffs: 

The question whether possession is adverse orj 
not is often one of simple fact, but it may be at 
conclusion of law or a mixed question. 

It is a question of legal conclusion to] 
be drawn from the findings on simple! 
facts: 19 I A 48 (l). 

The facts found are: (l) The disputed 
land is a vacant plot of land which was 
never under cultivation but was capable 
of possession; (2) the plaintiffs never 
exercised any acts of possession down to 
1327 when possession was taken by them 
forcibly dispossessing the defendants; 

(3) no actual acts of possession were 
exercised on the land before 1313 B. S.; 

(4) the defendants stacked bricks on the 
disputed land in 1313 B. 8. with a view 
to construct a building thereon; (5) the 
defendants fenced round the disputed 
land in 1315 B. S. and the fence was in 
existence for a year or so; (6) two corru- 
gated huts were erected by the defen- 
dants on the disputed land in 1315 B. S. 
but they were removed in Chaiira 1316 
B S.; (7) a pathshala gbur was erected 
on the south-west corner of the disputed 
land in 1316 B. S. with the permission 
of defendant 2; (8) the defent^ants suc- 
cessfully opposed in Agrahayan 1316 
B. S. the selection of the disputed land 
as a site for a proposed boarding house 
for Batra Khettrya students of Govern- 
ment H. E. School at Rangpur; (9) the 
defendants cleared jungles on the dis- 
puted land in 1319 B. S. in pursuance of 
a notice issued by the Municipality; 

1. Luchmeswar Singh v. Monwar Hossain,( 1892) 

19 Cal 263=19 I A 48 (PC). 
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(10) defendants realised rent from a 
circus party for 15 days in Bhadra 1321; 

(11) temporary college hostel was erected 
on the disputed land with the permis- 
sion of defendant 1 in 1324 and was 
removed in I3t^6; (12) by an amicable 
partition the disputed land was allotted 
to the share of the defendants and 
masonry boundary pillars were erected 
along the northern and eastern limits of 
the disputed land in 1325; (13) defen- 
dant realised rent from a circus party 
for occupation of the disputed land in 
Chaitra and Baisakh 1326 B. S.; (14) 
Mukunda’s jatra was held on the dis- 
puted land in Falgoon or Chaitra 1326 
with the permission of defendant 1; 
(15) A circus company attempted in 
Sravan 1327 B. S. to hold performance 
on the disputed land by taking settle- 
ment from defendants at the rent of 
Es. 5 per day, but the performance could 
not be held on account of an injunction 
from the Collector and (l6) the defen- 
dants are paying Municipal taxes since 
1323 B. 8. The question is whether 
these facts establish adverse possession 
of the defendants for the statutory 
period. The following principles are 
well established: 

(a) In order to establish adverse pos- 
session it must be shown that posses- 
sion was adequate in publicity, in con- 
tinuity and in extent: 27 I A 136 (2). 

(b) It is sufficient that the possession should 
be overt and without any attempt at conceal- 
ment so that the person against whom time is 
running ought if he exercises due vigilance to 
be aware what is happening: G1 X A 78 (3). 

(c) It is not necessary in order to establish 
adverse possession that proof of acts of posses- 
sion should cover every moment of the requisite 
period . . . The facts of possession may be con- 
tinuous though actual acts of possession 
are at considerable intervals. How many acts 
will infer the fact is a question of proof and 
presumption independent of prescription. The 
nature of the lequisite possession must neces- 
sarily vary with the nature of the subject 
possessed. The possession must be the kind of 
possession of which the particular subject is 
susceptible : 61 I A 78 (8). 

A series of isolated acts of trespass with no 
continuity of possession would fall short of the 
requisite and if in fact there has been interrup- 
tion, possession during such interruption 
must be deemed to be with the person having 


2. Radhamoni Debi v. The Collector of Khulna, 
(1900) 27 Cal 943=27 I A 186=4 OWN 697= 
7 Sar 714 (P C). 

8. Secy, of State v. Debendra Lai, 1984 P 0 28= 
147 I C 646=61 1 A 78=61 Cal 262 (P 0). 


the lawful right. It must also be actual as 
opposed to ideal possession; 86 I C 694 (4). 

If a person enters upon the land of anothei 
and holds possession for a time, and then 
without having acquired title under the 
statute abandons possession the rightful owner 
on the abandonment is in the same position in 
all respects as he was before the intrusion took 
place. There is no one against whom he can 
bring an action. He cannot make an entry 
upon himself. There is no positive enactment 
nor is there any principle of law which requires 
him to do any act, to issue any notice, or to per- 
form any ceremony in order to rehabilitate him- 
self. No new departure is necessary. The pos- 
session with intruder ineffectual for the pur- 
pose of transferring title ceases upon its aban- 
donment to be effectual for any purpose. It 
does not leave behind any cloud on the title of 
the rightful owner or any secret process at work 
for the benefit in time to come of some casual 
interloper or lucky vagrant.’. . . The statute ap- 
plies not to want of actual possession by the 
plaintiff but to cases where he has been out of 
and another in possession for the prescribed 
time. There must be both absence of possession 
by the person who has the right and actual 
possession by another whether adverse or not to 
be protected to bring the case within the 
statute: (1881) 13 A C 793 (6). 

When possession has been abandoned 
the civil possession is not only out of the tres- 
passer but is vested again in the owner. This 
result seems to depend on the failure of the 
physical element in possession and it is not 
necessary to refer specially to the intention. 
The possessor has in fact discontinued his oc- 
cupation whether he intends to return or not. 
Light wood on Possession of Land, para. 61. 

‘But in determining whether there had been 
discontinuance of possession intention cannot 
bealtogether be left out of account For after all 
the adverse character of possession must be 
based to a certain extent on the intention to 
exclude the real owner: 86 I C 694 (4) cited above. 

The doctrine of constructive possession cannot 
be invoked in favour of a wrongdoer so as to 
enable him to obtain thereby a title by limita- 
tion: 29 I A 104 (6). 

(d) Title by adverse possession is 
strictly limited to what has been ac- 
tually possessed by the trespasser. Tho 
maxim tantum prescriptum quantum 
possessum is rigorously applied to him. 
The application of this general rule 
however depends on the facts of each 
particular case. Possession is a question 
of fact, and extent of possession may bo 
an inference of fact : 68 I A 29 (7). 

4. Abhoy Sankar v. Satyendra Prosanna, 1925 
Cal 981=86 I 0 694. 

6. Trustees, Executors and Agency Co. v. Short, 
(1881) 13 A C 793=68 L J P C 4=69 L T 677 
=37 W R 4.S3=53 J P 182. 

6. Secy, of State v. Krishnamoni Gupta, (1902) 
29 Cal 518=29 I A 104 (P C). 

7. Nageshwar Bux Roy v. Bengal Coal Co., 1981 
P C 186=68 1 A 29=130 I C 816=10 Pat 407 
(P C). 
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Act of possession over a part of any immova- 
ble property may no doubt in many cases be evi- 
dence ol de facto possession of the whole. But 
possession by a wrongdoer over a part (except 
where there is a clear connexion and inter- 
dependence between the part actually possessed 
And the whole of which it is a part) must be 
confined to the part of which he is actually in 
possession: 24 Gal 256(8). 

The contention of Mr. Gupta on be- 
half of the appellants is that the find- 
ings of the learned Additional District 
Judge about the continuity and extent 
of defendants* possession for the statu- 
tory period is based mainly upon the 
presumption of constructive possession 
in favour of the defendants during the 
years in which they were not in actual 
possession. This contention is suppor- 
ted by the following passage in the 
judgment of the learned Judge: 

Once possession is acquired it is possessed 
without actual possession. Possession is the 
intention to hold together with power to hold; in 
other words the physical possibility of possessing 
the property according to will. 

These observations of the learned 
Judge indicate that he was of opinion 
that only the intention to possession 
without actual possession would be 
suflScient in law to prove continuous 
possession of a trespasser though in fact 
he was not in possession for some years 
within the statutory period. This view 
is clearly opposed to the principles which 
have been indicated above. Again the 
findings of the learned Judge show that 
a patbsala was in existence on a small 
portion of the disputed land. It is not 
clear from the judgment of the learned 
Judge whether the defendants exercised 
any acts of possession over the remain- 
ing portion of the disputed land from 
1317 to 1320 and 1322 to 1323. It has 
not been found whether there is any 
close connexion and inter-dependence 
between the portion on which the path- 
sala stands and the whole of the dis- 
puted land of which it is part. The 
finding of the learned Judge, that the 
defendants were in continuous possession 
of the whole of the disputed lands from 
1314 to 1327, appears to me to have been 
influenced to a large extent by his view 
that a trespasser can rely, for acquiring 
title by adverse possession on ideal or 
constructive possession in the land tres- 
passed upon, though he has not in fact 
possessed it for some years during the 

8. Mobini Moban Roy v. Promoda Natb Roy, 

(1897) 24 Cal 256=1 OWN 304. 


statutory period. If in fact the defen- 
dants discontinued their possession it is 
immaterial whether they intended to re- 
turn or not. The question of intention 
is relevant only for the purpose of deter- 
mining whether in fact the possession! 
was discontinued. I am not satisfied in 
the present case that the learned Judge 
approached the question of adverse 
possession from the proper point of view. 
Again the trial Court found that the 
defendants had a title of legal origin, 
the exact nature of which was lost in 
antiquity. The learned Judge has not 
come to any clear finding on this point. 

I am therefore of opinion that the case 
should be reheard by the lower appel- 
late Court. The result therefore is that 
this appeal is allowed. The judgment 
and decree of the lower appellate Court 
are set aside and the case is sent back to 
that Court for re-hearing of the appeal 
according to law. Costs will abide the 
result. 

Henderson, J.— I have nothing to 
add with regard to adverse possession, 
but desire to say something on the other 
point at issue in this appeal whether 
the defendants adduced evidence which 
would entitle a Court of fact to infer, 
that their possession must have had a 
lawful origin and to pronounce in favour 
of a lost grant. As must almost be 
inevitable, in view of the pleadings, the 
evidence was chiefly directed to show 
assertions of title and acts of possession. 
It is clear that evidence which might be 
quite valueless for the purpose of estab- 
lishing adverse possession, may throw 
considerable light on the other question 
at issue. The learned Subordinate Judge 
delivered a most careful judgment and 
came to the conclusion that the defen- 
dants had established a lost grant. In 
dealing with adverse possession the 
learned Additional District Judge — in 
my opinion quite rightly did not rely 
upon anything previous to the year 
1313. 

But it is obvious that in dealing with 
the other point great importance attaches 
to the evidence that the defendants were 
in possession of the disputed land for 
many years through Mohesh, who in his 
turn sublet it to the Tushbandar Estate, 
and to the evidence with regard to the 
difficulties which the defendants ex- 
perienced in inducing the Court of 
Ward^s to surrender the plot when they 
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themselves required it for the construc- 
tion of their own residence. 

In my opinion it cannot be questioned 
that there was ample evidence on the 
record to justify the finding of the trial 
Court with regard to a lost grant. If 
the Judge sitting in appeal had on a 
consideration of that evidence, affirmed 
that judgment I should not have been 
prepared to interfere with his conclusion 
in second appeal. The real question for 
our determination on that part of the 
case^ is whether he did so affirm the 
original judgment. I must confess that 
on first reading the judgment I reached 
the conclusion that there was no finding 
on this point at all. But on re-perusing 
it, it appears to me that the learned 
Judge did intend to affirm that finding. 
The legal advisers of the appellants also 
apparently took this view (vide ground 
No. 1 in the petition of appeal). But in 
view of the halting and at times un- 
fortunate language used by the learned 
Judge it is impossible to feel any cer- 
tainty on this point. As my learned 
brother is strongly of opinion that there 
is no real finding on the point, I con- 
sider that the most satisfactory course 
is to direct a re-hearing of the appeal on 
both points. I therefore concur in the 
order which he proposes to make. 

S R. Appeal allowed ; Case remanded, 
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M. 0. Ghose, J. 

Ashutosh Choudhuvy — Plaintiff — 
Appellant. 

V. 

AH Sheikh and others — Defendants — 
Respondents, 

Appeal No. 1372 of 1933, Decided on 
27th June 1935, from appellate decree 
of Dist. Judge, Murshidabad, D/- 3rd 
March 1933. 

Bengal Tenancy Act (1885), S. 153— Suit 
for enhancenoLent of rent — Tenant denying 
title— Appeal under S. 153 is competent. 

Where in a suit the landlord claimed enhance- 
ment of rent and the defendant denied the title 
of the landlord : 

Held : an appeal under S. 163 lay. 

[P 763 C 2] 

Urukramdas Chakravarti, Prafulla 
Kumar Sarkar and Pramatha Nath 
Mukherji — for Appellant. 

Byomkesh Basu — for Respondents. 

Judgment.— This is an appeal by 
the plaintiff in a suit for arrears of rent 


and for enhancement of rent. The let 
Court found that the plaintiff sued as 
shebait of a certain idol but that Ex. 
1-a showed that the defendants held the 
jama under him personally and that 
the rent is to be paid to him personally. 
As he sued as a shebait of an idol the 
first Court dismissed the suit. As to 
the question of enhancement the Ist 
Court held on the evidence that the 
enhancement should have been by one 
and half anna per rupee from the year 
1340 B. S. The plaintiff appealed 
against the dismissal of the suit. The 
Court of appeal below held that the 
plaintiff having sued as a shebait he 
being really the dakhalikar his suit 
could not succeed. Upon hearing the 
learned Advocates on both sides it ap- 
pears that the Courts below misread the 
settlement record Ex. 1-a the record of 
the defendants, which shows that the 
defendants are the owners of the land 
and they are liable to Ashutosh Chou- 
dhury. The figure (2) before Ashutosh 
Choudhury shows that the khabian 2 
represents the interest of Ashutosh 
Choudhury. Khatian 2 is Ex, 1 in the 
case. (After stating the entry in the 
Khatian in Bengali, their Lordships 
proceeded). From this it is urged by 
the learned Advocate for the respondent 
that Ashutosh is the dakhalikar but nob 
theshebait. He cannot explain who then 
is the shebait of the Thakur. 

The real meaning of the Bengalee 
words is clearly that Ashutosh Chou- 
dhury dakhalikar is the shebait of the 
Thakur. If some other person was the 
shebait his name would have been pub 
down there. The plaintiff is clearly 
entitled to a decree. It was urged that 
no appeal lay under S. 153. The argu- 
ment is nob correct, as the defendant 
denied the title of the plaintiff and also 
the plaintiff had applied for enhance- 
meut. The plaintiff’s suit should be 
decreed as regards the arrears claimed 
by him. On the question of enhance- 
ment the learned District Judge came 
to no finding at all. Upon hearing the 
learned Advocate it appears that an 
enhancement is due according to the 
Bengal Tenancy Act. Considering the 
depressed state of the market enhance- 
ment is allowed at 1 anna in the rupee 
from the year 1340 B. S. The appeal 
is allowed. The plaintiff-appellant will 
get his costs in all the Courts. In view 
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of the decision in the appeal no separate 
order is necessary on the application. 

B.D. Appeal allowed. 

^ A. 1. R. 1935 Calcutta 764 

E. C. Mitter, J. 

Kiran Chandra —Plaintiff 

— Appellant. 

V. 

Puma Chandra Pramanik and others 
— Defend ants — Respondents. 

Appeal No. 1512 of 1933, Decided on 
29th July 1935, from appellate decree of 
Addl. Sub-Judge, Khulna, D/- 8th June 
1933. 

(a) Court-fees — Non-payment of — Am- 
endment of plaint allowed — Plaintiff direc- 
ted to give value of property and put in de- 
ficit court-fee — Non-compliance with order 

— Suit dismissed for default on rejecting 
permission to withdraw under O. 23, R. 1, 
Civil P. C — Proper order is rejection of 
plaint — Fresh suit is not barred by O. 23, 
R. 1, O 9, R. 9 or O. 2, R. 2, Civil P. C. 

On an application by the plaintiff an amend- 
noent of plaint by addition of a relief for posses- 
sion of the suit property was allowed and he 
was directed to give the value of the property to 
put in the deficit court-fee in view of the relief 
claimed On his failure to comply with the 
order the Court dismissed his suit in default, 
on rejecting permission to withdraw under 0. 23, 
R. 1, Civil P. 0.: 

Held : that the proper order in the circum- 
stances would not be a dismissal of the suit, 
but the rejection of the plaint under 0. 7, R. 11, 
Civil P. C.; [P 765 0 2] 

Held also : that the effect of the order of dis- 
missal would bo the same if the Court had passed 
the order in correct form namely an order 
rejecting a plaint. A fresh suit was therefore not 
barred either by O. 9, R. 9, 0. 23, R. 1 or O. 2, 
R. 2, Civil P. 0. [P 766 C 2, P 766 0 1] 

(b) Court-fees — Non-payment of — Rejec- 
tion — Plaint can be rejected even after re- 
gistration— Remand of suit after hearing by 
trial Court and appellate Court is of no mo- 
ment. 

A plaint can be rejected at any stage of the 
suit even after its registration : 12 All 669 ; 
27 Cal 376 and 1922 Cal 606, Foil [P 765 0 2] 

The fact that the suit was registered, heard 
by the trial Court, and by the appellate Court 
and remanded, would be o! no moment, for a 
plaint not correctly valued and stamped can be 
rejected under O, 7, R. 11, Civil P. 0, at any 
stage of the suit, the said provisions being 
mandatory. [P 765 0 2] 

Dr. Mukherji and Bajendra Nath Das 
— for Appellant. 

Eemendra Chandra Sen and Mukunda 
Behari Mullick — for Respondents. 

Judgment. — The property in suit, 
which is a plot of land in the town of 
Khulna, twelve and half cottas in area, 


is a part of a bigger block of 25 cottas, 
which originally belonged to defendant 
1 and one Krishnadhone Pramanik in- 
equal shares. On 8th January 1927 de- 
fendant! sold his undivided eight annas 
share in the block of 25 cottas to the 
plaintiffs, who thereafter instituted a 
suit for partition against Krishnadhone- 
Pramanik. That suit terminated on 8th 
January 1929 with a compromise de- 
cree. A commissioner of partition was 
appointed and the block was partitioned- 
by metes and bounds; the northern half 
with an area of l2i cottas was alloted 
to Krishnadhone and the southern half 
with an area of 124 cottas was allotted 
to the plaintiff. While the partition- 
suit was pending defendant 1 sued de- 
fendant 2 for arears of rent on the 
allegation that the latter was a 
tentant under him of 10 cottas of 
land out of the said block of 25 cottas 
at a rental of Rs. 5-8-0. This 10 cottas 
of land has fallen to the plaintiff’s al- 
lotment. The said suit was decreed ex 
parte on 25th July 1928. The plain- 
tiff’s case is that this was a false suit, 
based on a fictitious tenancy, instituted 
with a view to deprive him of the full 
benefit of his property, and the decree 
passed therein is a collusive one Prima 
facie it is a suspicious proceeding, but 
as the merits of the case have not been 
investigated nothing need be said fur- 
ther about it at this stage. 

Then followed certain proceedings- 
between the plaintiffs and the defen- 
dants to this suit which have complica- 
ted matters, by reason of the misguided 
advice which the plaintiff received and 
by the Court omitting to make orders in- 
strict conformity with the rules laid 
down in the Civil Procedure Code; but,, 
in my judgment, if the substance and 
not the form of those orders, which I 
will hereinafter notice, be looked into, 
there is no difficulty in answering the 
question as to whether the suit out of 
which this appeal arises is maintainable 
or not. The proceedings which I have 
mentioned above are the proceedings of 
a title suit instituted by the plaintiff of 
the present suit against the defendants 
of this suit on 19th November 1928 
while the partition suit was pending. 
That suit was numbered Title Suit 644 
of 1928 and on transfer as Title Suit 
558 of 1928. In that suit the plaintiff 
after reciting hia title, and the fact that 
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the aforesaid partition suit was pending 
stated that defendant 1 had obtained a 
collusive rent decree against defendant 
He however prayed for a declaration 
of his title and for a declaration that 
the tenancy of defendant 2 under defen- 
dant 1 at a Janaa of Bs 5-8-0 was a fic- 
titious one and for injunction for res- 
training defendant 1 from executing his 
rent decree against defendant 2. The 
last mentioned prayer became unneces- 
sary in the course of the trial as it was 
said that defendant 2 had satisfied the 
said decree out of Court. He did not 
value the lands in suit and pay ad valo- 
rem court-fee stamp but affixed to his 
plaint a court-fee stamp of Rs. 20 only. 
The Munsifif gave him a decree in terms 
of his prayer on 10th August 1929. that 
is granted him a declaration that the 
alleged tenancy of defendant 2 under 
defendant 1 was a fictitious one. The 
defendants preferred an appeal from the 
said decree being Title Appeal No. 393 
of 1929. The Subordinate Judge by his 
judgment dated 30th May 1931 held that 
the suit as framed was not maintain- 
able; the plaintiff being out of posses- 
sion was bound to ask for recovery of 
possession, but as the plaintiff had made 
an application for amendment of his 
plaint for including a prayer for posses- 
sion, while his suit was pending in the 
trial Court, he remanded the case to the 
trial Court. The order as made is in the 
following terms : 

It is accordingly ordered that the appeal be 
allowed and the decision of the lower Court be 
set aside and that the suit be remanded to the 
lower Court for fresh trial after amendment of 
the plaint as prayed for by the plaintiff by his 
petition of 12th July 1929, and upon payment 
of the proper amount of Court-foes by him. Costs 
in this Court and in the lower Court will abide 
the final result. 

Having regard to the fact that the 
plaint contained a prayer for permanent 
injunction whether the Subordinate 
Judge took a correct view of S. 42 of the 
Specific Relief Act, may be open to ques- 
tion in view of the decision of this Court 
in 26 C W N 206 (1), but that question 
need not be considered now. On 15th 
June 1931 the records were received by 
the trial Court and on 15th July 1931 
the application for amendment of the 
plaint was allowed, and the plaintiff was 
directed to give the proper value of the 

1. Joy Narain Sen V. Srikantha Roy, 1922 Cal 

8=66 I 0 8=33 0 L J 692=26 OWN 206. 


disputed property within a week and to 
put in the deficit court-fee. On 22nd 
July 1931 the plaintiff took no steps in 
those directions, but no order could be 
passed on that date as the presiding 
officer was absent and the case was ad- 
journed to 25th July 1931. On the ad- 
journed date the plaintiff put in an 
application for withdrawing the suit 
with liberty to bring a fresh suit on the 
same cause of action, but that applica- 
tion being refused on 3rd August 1931, 
the plaintiff taking no further steps, the 
suit was dismissed for default with costs 
to the defendants including costs of the 
appellate Court. 

There can be no doubt that the de- 
fault of the plaintiff consisted in not 
giving the correct valuation and paying 
the deficit court fee that would be due 
on the valuation being corrected. There 
could be at this stage no other default, 
because till these were done the suit 
could not be further proceeded with. 
The proper order in the circumstances 
would not be a dismissal of the suit, but 
the rejection of the plaint under O. 7, 
R. 11 of the Code; and I must hold that 
the effect of the order dated 3rd August 
1931 should be the same if the Court 
had passed the order in correct form, 
namely an order rejecting a plaint. 
There can be no doubt that a plaint can 
be rejected at any stage of the suit even 
after its registration: 12 All 553 (2), 27 
Oal 376 (3) and 49 Cal 880 (4); and the 
fact that the suit was registered, heard 
by the trial Court, and by the appellate 
Court and remanded, would be of no mo- 
ment, for a plaint not correctly valued 
or stamped can be rejected under 0. 7, 
R. 11 of the Code at any stage of the 
suit, the said provisions being manda- 
tory. 

The present suit was filed on 22nd 
June 1931. The plaint is a replica of 

the plaint of Title Suit No. 

558 of 192^ 

except that in para 12, it is stated that 
the partition suit terminated in a de- 
cree and the twelve and half cottas of 
land described in the plaint was allotted 

2. Kishun Singh v. Sabdal Singh, <1890) 12 All 

553=1890 AWN 185. 

3. Brahmomayi Debi V. Andi Si, (1900) 27 Cal 

376. 

4. Radha Kanta v. Debendra Narayaa, 1922 Cal 

C06=70 I 0 101=49 Cal 880=38 G L J 74 = 

27 C W N 666. 
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to the plaintiff. Objections were taken 
to the maintainability of the suit on the 
ground that it was barred under O. 9, 
E. 9, 0. 23 R. 1 (3), O. 2, R. 2 and on 
the ground of res judicata. In the view 
that I have taken of the effect of the 
order dated 3rd August 1931 passed in 

Title Suit I do not see 

558 of 1929 

how 0. 9. R. 9. 0. 2 or O. 23, R. 1 (3) of 
the Code can have any possible appli- 
cation. 0. 7, R. 13 in express terms 
gives the plaintiff in such a case a right 
to sue again on the same cause of action. 
There is no scope for the application of 
the doctrine of res judicata also even 
with regard to the findings arrived at 
by the appellate Court in Title Appeal 
No. 393 of 1929. If any authority is 
needed the judgment of Chandavarkar, 
J. in 35 Bom 38 (5), furnishes one, but 
I am of opinion that 0. 7, E. 13 of the 
Code furnishes a complete answer. 

I accordingly hold that the present 
suit is maintainable. The result is that 
the judgments and decrees passed by 
the lower Courts are set aside and the 
case remanded to the Court of first in- 
stance to be decided on the other issues 
in the case save and except issues 2 and 

4, on which issues my decision is to be 
regarded as final and in favour of the 
plaintiff. The appellant will have all 
costs of the Courts below incurred up to 
date, save and except the costs of 
Court-fees paid on the plaint. Further 
costs and costs of this Court to abide 
the result. Application for leave to ap- 
peal under the Letters Patent asked for 
is refused. 

S.R. Appeal allowed, 

5. Irawa v, Satyappa, (1911) 35 Bom 38=7 I C 

967. 
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Guha and Lodge, JJ. 

Bibhuti Bhusan Dutta and another — 
Defendants — Appellants. 

V. 

Uday Chand Mahatap — Plaintiff — 
Respondent. 

Letters Patent Appeal No. 8 of 1934, 
Decided on 24th July 1935, against 
judgment of M. C. Ghose, J., D/- 11th 
June 1934. 

Res judicata — Suit by patnidar involving 
decision on rate of rent — Zamindar and 
Government made parties — Agreement by 


patnidar with zamindar to pay latter Go* 
vernment revenue plus half that amount as 
profits — No issue on question agreed upon 
because of agreement — Court deciding 
venue payable by patnidar — Government’s 
appeal — Zamindar not party — Revenue 
amount enhanced Subsequent suit by za* 
mindar for rent at enhanced rate — Question 
of rate of rent raised — Patnidar pleading 
previous judgment as res judicata— Previous 
judgment held not res judicata as amount of 
rent payable to zamindar was not directly 
and substantially in issue in that suit. 

A suit was instituted by a patnidar and the 
disposal thereof involved a decision on the rate 
of rent payable by him. The zamindar and the 
Government were parties to the suit. During 
the preliminary stage the patnidar and the 
zamindar entered into an agreement whereby 
the former agreed to pay the latter the amount 
of the Government revenue plus half that 
amount as profits. No issue was framed by the 
Court on the question agreed upon as it was 
disposed of by the agreement. A certain amount 
was fixed by the Court as the amount of revenue 
payable by the patnidar, but on appeal by the 
Government, to which the zamindar was not a 
party the amount of revenue payable by the 
patnidar was enhanced. Subsequently the za- 
mindar sued the patnidar for rent at the en- 
hanced rate and the rate of rent payable was 
disputed. The patnidar pleaded that the judg- 
ment in previous suit was res judicata : 

Held : that the question of rent payable to the 
zamindar by the patnidar was not directly and 
substantially in issue in that suit; hence the 
judgment in that suit did not operate as res 
judicata to the question in issue. [P 768 C 2] 

Bajendra Chandra Guha and Mahen-- 
dra Kumar Ghose — for Appellants. 

Sarat Chandra Basak and Bijon Ku^ 
mar Mukerji — for Respondent 

JUDGMENT IN SECOND APPEAL 

M C. Ghose J — This is an appeal by 
the plaintiff zamindar in a suit for rent 
against the defendant patnidar in respect 
of certain resumed chowkidari chakran 
land. The only point at issue is what 
is the rate of rent payable by the defen- 
dant to the plaintiff. The patni was 
created in 1847. In 1899 the land of 
which the rent is now in dispute was 
resumed by Government as chowkidari 
chakran land and assessed to land re- 
venue. Thereafter in 1905 the then 
patnidar Anath Bandhu Banerjee took 
settlement of the resumed land from the- 
plaintiff agreeing to pay the revenue 
assessed by, the Government and also a 
half of that amount as profit to the 
zamindar. The revenue assessed by the 
Government was Rs. 25-7.0, According 
to the kabuliyat of 1906 the plaintiff 
claimed that the defendant is liable to 
pay rent at the rate of Rs. 38-2-6. The 
defendant who purchased the patni in 
1916 at an auction sale under Regn. 8 
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of 1819 pleaded that the greater part of 
the land which was resumed as chowki- 
dari chakran land was really mal land 
of the patnidar and that on a correct 
view the land liable to resumption by 
Government would be found to be about 
l/3rd of what was actually resumed and 
the Government revenue would accord- 
ingly be reduced. The defence has relied 
on the decree of a suit which was insti- 
tuted in 1918 by the defendant patnidar 
against the Secretary of State, the plain- 
tiff zamindar and certain other persons 
in which the claim was that of 34 bighas 
resumed by Government;about 24 bighas 
odd were mal lands of the patni and that 
the amount due to the Government for 
the chowkidari chakran lands would be 
only about Es. 8. The trial Court found 
on a consideration of the evidence that 
the patnidar was liable to pay only 
Es. 9 3-0 per annum as Government re- 
venue on the resumed lands. As to the 
rent payable to the plaintiff' zamindar it 
w^as agreed between the parties in the 
trial Court that the plaintiff would be 
entitled to get from the patnidar the 
amount due as Government revenue plus 
half of that sum as profit of the plain- 
tiff*. Against that decision, holding that 
the Government revenue on the resumed 
lands was Es. 9-3-0 only, there was an 
appeal by the Secretary of State, and the 
District Judge Mr. Cammiade by his 
judgment dated 4th December 1922 al- 
lowed the appeal of the Secretary of 
State and held that the land revenue due 
was Es. 25-7-0. 

In second appeal this Court reversed 
the decree of the Court of appeal below 
and remanded the appeal for re-hearing. 
The appeal was re-heard by Mr. B. K. 
Basu, District Judge, who by his judg- 
ment dated 18th August 1928 allowed the 
appeal of the Secretary of State and held 
that the land revenue payable was 
Es. 25-7-0. The zamindar did not 
appear in that appeal. The patnidar 
made a second appeal to the High Court. 
The Secretary of State alone defended 
the appeal. The zamindar did not ap- 
pear. The High Court by judgment 
dated 16th December 1930 upheld the 
decree of the District Judge and dis- 
missed the appeal as against the Secre- 
tary of State. The High Court however 
passed the following order: 

The appeal in the lower appellate Court was 
made by the Secretary of State alone. The other 
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defendants did not prefer any appeal before the 
District Judge and therefore they are not bound 
by the decree of the Subordinate Judge. 

The Court of appeal below held that 
as the trial Court in the suit of 1918 
found the amount of revenue payable 
to the Government was Es. 9-3-0 the 
amout of rent payable ty the plaintiff 
was Es. 9-3-0 plus half of the amount, 
that is, Es. 13-12-6 and that the plaintiff 
was not entitled to rent at the rate of 
Es. 38-2. 6 as claimed. It is urged on 
behalf of the plaintiff that the learned 
Subordinate Judge was in error in hold- 
ing that the observation of the High 
Court in the judgment of 16th December 
1930 is res judicata in this matter, that 
on a proper perusal of the judgment of 
the trial Court in the suit of 1918 it 
would be found that the matter is not 
res judicata, for the question of rent pay- 
able by the defendant to the plaintiff 
was not directly in issue in that suit. 
There it was agreed between the patni- 
dar and the zamindar that the rent pay- 
able by the defendant patnidar to the 
plaintiff zamindar would be made up of 
two sums : first, the amount payable as 
revenue to the Government for the- 
chowkidar chakran lands ; and secondly 
50 per cent of that sum as profit to the 
zamindar. The issue between the pab- 
nidar and the Secretary of State was as 
to the amount of land revenue. The 
trial Court decided that the land re- 
venue payable to Government was 
Es. 9-3-0. Thereupon the trial Court 
decided that the rent payable to the 
plaintiff zamindar was Es. 9-3-0 plus half 
of Es. 9-3-0=Es. 13-12-6. The zamindar 
was content with that decree ; it was 
the Secretary of State who appealed and 
on his appeal the land revenue payable 
was decided to be Es. 25-7-0. Can the 
patnidar be allowed to plead that it 
does not matter that the Secretary of 
State has gob it decreed that the land 
revenue payable is Es. 25-7-0, that in- 
asmuch as the zemindar did not 
join in that appeal, he is liable to pay 
only Es. 13-12-6 per annum to the 
zamindar ? I am clearly of opinion that 
such a plea of the patnidar cannot be 
accepted. 

The agreement between him and the 
zamindar in the trial Court was that he 
would pay the zamindar the amount of 
land revenue plus half of that sum. Ac- 
cording to that agreement as soon as the 
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Secretary of State got the decree that 
he was entitled to Bs. 25-7-0 as land 
revenue, the patnidar became liable to 
the zamindar for Rs. 25-7-0 plus half of 
Es. 25-7-0== Rs. 38-2-6. The observation 
of the High Court quoted above, cannot, 
in my opinion, operate to dissolve the 
agreement made by the patnidar with 
the zamindar. As between him and the 
zamindar there was in the suit of 1918 
only one issue relevant to the matter 
now in dispute, viz., issue 9: “Are the 
plaintiffs bound to pay any extra amount 
to defendant 7 for chowkidari chakran 
lands? It so, how much?” and the deci- 
sion was by agreement of the parties. 
The issue that was highly contested was 
issue 8: “if the *Ga* lands of the plaint 
are mal lands what would be the assess- 
ment on the chowkidari chakran lands?” 
The amount of rent payable by the 
patnidar to the zamindar was not a 
matter directly and substantially in 
issue in that suit. The plaint in the suit 
contained amongst others the following 
prayers (cha): 

That it be declared that the lands of Sch. Ga 
appertain to mal lands of Lot Harigram, and 
that they are not chakran lands, and that neither 
the Government nor the zamindar is entitled to 
receive anything from the plaintiS in respect of 
the said lands and that on account of the said 
lands the plaintiff was not liable to pay anything 
cither to the choukidari fund or to the zamindar, 

and (cha) 

that it should be held that on account of the 
lands which are really chakran lands after 
excluding the lands of Sch. Ga the plaintiffs 
are only liable to pay Rs. 8-6- IG gandas to the 
choukidari fund and that in place of Rs. 26“7'0 
fixed by Government the plaintiff is liable to 
pay Rs. 8-6-16 gandas only and that anything 
in excess thereof neither the Government nor 
the zamindar are entitled to claim or realize 
from the plaintiff. 

The Secretary of State who was in- 
terested in the amount of land revenue 
contested the suit and made an appeal 
against the decree of the first Court. 
The zamindar was not directly interested 
in the amount of land revenue, for it was 
his business merely to collect it from the 
patnidar and pass it on to Government, 
getting a certain profit for doing the 
work. No doubt his profit varied ac- 
cording to the amount of the land 
revenue. In my opinion the question of 
the amount of land revenue was directly 
and substantially in issue between the 
patnidar and the Secretary of State; it 
was not directly and substantially in 
issue between the patnidar and the 
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zamindar. The zamindar took up the 
position that he was entitled to get from 
the tenant the land revenue payable to 
Government plus 50 per cent of the 
same and to this position the defendant 
did not take any objection in the trial 
Court or the first appellate Court. I find 
that the suit is not barred by the prin- 
ciple of res judicata. It was also urged 
by Dr. Basak on behalf of the zamindar 
appellant, that the High Court judgment 
of 1930 is not evidence against him, on 
the ground that the zamindar was not 
properly made a party in that appeal. 
The zamindar. Maharaja Adhiraj of 
Burdwan, was summoned as a respondent 
by name, but long before the hearing of 
the second appeal his estate was taken 
charge of by the Court of Wards, and 
under S. 51, Court of Wards Act, 1879, 
the Manager of the Wards' property 
should have been summoned as next 
friend or guardian for the suit. The 
argument appears to be well founded. 
In the present case the defendant did 
not adduce any evidence to show how 
the rent admitted by him was arrived 
at. According to the kabuliyat of 1905 
he is liable to pay to the plaintiff the 
amount of Government revenue Rs. 25-7-0 
and half of it, that is, in all Rs. 38-2-6. 
The appeal is allowed with costs in all 
the Courts. Leave to prefer an appeal 
under the Letters Patent is allowed. 

[On appeal under the Letters Patent 
their Lordships delivered the following] 

Judgment. — The facts of the case 
giving rise to this appeal have been 
stated in detail in the judgment of our 
learned brother, M. 0. Ghose, against 
which this appeal is directed. The only 
question for consideration in the appeal 
is whether the learned Judge is right in 
his conclusion that the suit out of which 
the appeal arose was not barred by the 
principle of res judicata. It was con- 
tended on behalf of the defendants, 
appellants that the judgment in Title 
Suit No. 30 of 1918 in the Court of the 
Subordinate Judge of Burdwan, dated 
30th September 1920, operated as a bar 
to the question of rate of rent payble by 
the defendants to the Burdwan Raj 
Estate. This plea of res judicata thus 
raised wholly ignores the position 
created by the fact that at the trial of 
the suit to which reference has been 
made above, it was agreed by the parties 
concerned that the plaintiff, the Burd- 
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•wan Raj Estate, would be entitled to 
get the amount due as Government 
revenue plus half of that amount as 
‘profit of the plaintiff. On the agreement 
of the parties, there was no issue joined 
on the question agreed upon; and the 
suit was tried upon other issues. Reli- 
ance was placed on the side of the appel- 
lants on an observation contained in the 
judgment of this Court dated 16th 
December 1930, in the appeal arising 
from the suit of 1918; but as has been 
observed by Gbose, J., that observation 
could not operate to dissolve the agree- 
ment of parties, on which the trial Court 
proceeded. In the above view of the 
case before us, we have no hesitation in 
affirming the judgment of our learned 
brother Ghose, J. The appeal is dis- 
missed with costs. 

S.R. Appeal dismissed. 
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R. C. Mitter, J. 

Nanu Bam Pokharmal Agarwala — 
Plaintiff — Appellant. 

V. 

Hedayet Ali Ahammad and another — 
— Defendants — Respondents. 

Appeal No. 2205 of 1932, Decided on 
1st August 1935, against decree of Sub- 
Judge, Jalpaiguri, D/- 2nd June 1932, 

^ Contract Act (1872), S. 178 (as before 
amendment of 1930) — ‘Possession,* mean* 
ing — Pledgor’s possession for limited purpose 
— Delivery of articles pledged to creditor, as 
security, is not valid pledge. 

The word ‘possession’ used in S. 178 means 
‘unqualified possession.’ [P 770 C 1] 

When the alleged pledger is put in possession 
of the goods by the owner and is asked to retain 
possession for a specified and limited purpose, 
delivery given by him of the goods to his credi- 
tor by way of security does not constitute a 
valid pledge: Case laio referred; 12 Beng L R 42, 
Bel on; 1934 P C 246, Dist\ 1920 Gal 421, Foil. 

[P 770 C 1] 

Dr. Basak & Bajendra Bhtisan Bakshi 
— for Appellant. 

Bupendra Narayan Boy Chaudhury 
and Farhat Ali — for Respondents. 

Judgment.— Defendant 2 is a Deputy 
Magistrate. He was under orders of 
transfer from Dinajpur to Barisal. At 
the time he left for Barisal he left his 
wife^s ornaments with his brother, de- 
fendant 1, for safe custody. His brother 
was then living in joint-mess with him. 
On?88th Chaitra 1335 B.S. corresponding 
11th April 1929, defendant 1 took a loan 

moe n/nrr o. no 


of Rs. 600 from the plaintiff and deli- 
vered to the latter the said ornaments 
as security. The loan was taken by the 
defendant for his own needs. Subse- 
quently defendant 2 instituted criminal 
proceedings against his brother, defen- 
dant 1. In the course of the said pro- 
ceedings the ornaments were taken away 
from the plaintiff by the police and de- 
posited with the Sadar Sub-divisional 
Magistrate of Jalpaiguri. 

The plaintiff has instituted this suit 
to recover his dues from defendant 1. 
He has also prayed for recovery of his 
dues by sale of the said ornaments. He 
made defendant 2 a pro forma defendant, 
in order that the decree may be passed 
in his presence. Defendant 2 only ap- 
peared and contested the suit. He con- 
tended that there was no valid pledge 
and resisted the plaintiff’s prayer for 
sale of the ornaments. Both the Courts 
below have upheld the contention of de- 
fendant 2 and have only given a per- 
sonal decree against defendant 1. The 
plaintiff preferred this appeal and con- 
tends that he has the rights of a pledgee. 
The case depends upon the construction 
of S. 178, Contract Act, as it stood before 
the amendment of 1930. The findings of 
the Courts below are that the plaintiff 
acted bona fide and the proviso to that 
section does not apply. The only ques- 
tion therefore is whether defendant 1 
had “possession” within the meaning of 
that section. There is marked distinction 
in law between possession, and deten- 
tion or bare custody. One element is 
no doubt common in both these legal 
concepts, namely physical control over 
the thing. To constitute possession 
there must be an additional element, 
namely the animus or intention. Whe- 
ther the animus must be what is called 
animus domini (Savigny) or something 
less, namely an intention to exclude 
other, not necessarily the owner also, is 
a matter of controversy (Holmes on 
Common Law Lecture VI). But it is 
quite clear that a servant has no posses- 
sion in the eye of the law. That may be 
due to the imprints left by the abolished 
system of slavery. The cases where a 
servant delivered goods of his master as 
security for a loan taken by him there- 
fore stand on a different footing from 
the cases where goods have been pledged 
by a person who had obtained them 
under a hire purchase system. The lat- 
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ter has in my judgment possession. A 
gratuitous bailee has also possession. It 
such person deliver goods to their credit 
tors by way of security, left to myself I 
cannot see why there would not be a 
valid pledge, provided the other -elements 
of S. 178 are present. I agree with 
much of what Lort-Williams, J., has 
said in his judgment delivered in 56 Cal 
367 (1) and I would have had no hesita- 
tion in acting upon the principles for- 
mulated therein, had the matter been 
res Integra. 

But the matter, in my judgment, is 
settled by a long series of decisions be- 
ginning with the judgment of Couch, 
C. J. and Phear,J.,in 12 Beng L R42(2). 
That case was no doubt a case of sale, 
and depended upon the construction of 
S. 108, Contract Act, but the principles 
laid down there have been applied to 
cases of pledge: 22 G W N 1042 (3), 23 
C W N 352 (4), 23 G W N 907 (5), 24 
Bom 458 (6) and 27 Mad 424 (7). These 
jCases lay down the principles that when 
|the alleged pledger has only “qualified” 
possession, that is, he is put in posses- 
jsion of the goods by the owner and is 
asked to retain possession for a specified 
and limited purpose, delivery given by 
jhim of the goods to his creditor by way 
:of security does not constitute a valid 
jpledge; the word “possession” used in 
jS. 178 according to these decision means 
j“unqualified possession.” In 23 G W N 
907 (5) the pledge was upheld by a Divi- 
sion Bench on the aforesaid principles 
also. The case of 61 I A 416 (8), cited 
before me, does not deal with this ques- 
tion. There the question was whether 

5. 178 which includes within it an agent, 
also applied to the case of an owner in- 
tending to pledge his goods, not by ac- 
tual delivery of the goods but by en- 

1. Rahim Bux v. Central Bank of India, 1929 
Cal 497=119 I C 23=66 Cal 367. 

2. Greenwood v. Holquette, (1874) 12 Beng L R 
42=20 W R 467. 

3. Roopchand Jankidas v. National Bank of 
India, 1919 Cal 540=48 I C 975=46 Cal 342= 
22 C W N 1042. 

4. Leon Sanbollo v. K. V. Seyne and Bros,, 1919 
Cal 677=60 I 0 476=23 OWN 362. 

6. Profulla Kumar v. Nabo Kishore Rai, 1920 
Cal 421=64 I C 224=23 OWN 907. 

6. Saegar v. Hukma Kessa, (1910) 24 Bom 468= 
2 Bom L R 403. 

7. Naganada Davay v. Bappu Chettiar, (1904) 27 
Mad 424. 

8. Official Assignee, Madras v. Mercantile Bank 
of India, 1934 P C 246=162 I C 730=61 I A 
416 (P 0). 


dorsing and delivering railway receipts* 
A short summing up of the efifect of de- 
cisions of the High Courts of India on 
the point before me is only made by 
Lord Wright at p. 427 of the report. 
Following the course of decisions by 
which I am bound I uphold the decree 
made by the Subordinate Judge and dis- 
miss this appeal with costs. The prayer 
for leave to appeal under S. 15, Letters 
Patent, is refused. 

S.R. Appeal dismissed. 
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Khundkar, J. 

Laxmi Bhander Ltd. — Plaintiffs — 
Petitioners. 

v. 

Barna Chandra Dutta Banik — Defen- 
dant— Opposite Party. 

Civil Rule No. 539 of 1935, Decided on 
28th August 1935, from order of Munsif, 
Second Court, Gopalgunj, D/- 28bh 
March 1935. 

Civil P. C. (1908), 0.29, R. 1- Suit by 
registered company — Secretary verifying^ 
plaint under authority of articles of com< 
pany — Averment to that effect in plaint — 
Affidavit to establish such authority is not 
necessary. 

Where in a suit on behalf of a registered 
company the secretary verifies a plaint under 
authority obtained from the Articles of ’ Asso- 
ciation of the plaintiff company which empowers 
the Secretary to do all acts necessary for the 
conduct of suits and inasmuch as there is 
averment in the plaint to that effect : 

Held : that, no affidavit was necessary to es- 
tablish such authority for verification : 22 

Cal 268 and 22 Cal 60, Foil; 1927 Cal 758, Dist. 

[P 771 0 1} 

Hemendra Chandra Sen — for Peti- 
tioners. 

Order. — The petitioners who are a 
company registered under the Indian 
Companies Act brought a suit against 
the opposite party for recovery of 
a sum of Rs. 42-14-3 alleged to 
be due on a bond. The plaint in the 
suit was signed and verified by the Sec- 
retary of the Company. 

By an order dated 13th March 1935, 
the learned Munsif directed that the 
plaintiff to file an affidavit testifying to 
the fitness of the Secretary to verify the 
plaint. The direction not being com- 
plied with the learned Munsif ordered 
the plaint to be struck off. It is against 
this order that the present rule is di- 
rected. 

On behalf of the petitioners it was 
submitted that the case of 31 0 W N 



1935 

1004 (l), referred to in the judgment, 
does not support the proposition that 
when a pleading is signed or verified by 
a person other than the plaintiff, the 
authority of that person to sign or verify 
must in every case be established by 
affidavit. That case proceeded really 
upon E. 12, Chap. 7, Original Side Rules 
of this Court, and applies only to suits 
within the Ordinary Civil Jurisdiction 
of this Court. 

The relevant provisions in the Code of 
Civil Procedure are 0. 6, Rr. 14 and 
15 and 0. 29, R. 1. It was contended 
that inasmuch as Rr. 121 and 122 of the 
Articles of Association of the plaintiff 
company empower the Secretary to do 
all acts necessary for the conduct of 
[suits and especially mentions verifica- 
,tion of pleadings as one of those acts 
'and inasmuch as there is an averment in 
• the plaint to that effect, the case of 22 
|0al 268 (2) applies and no affidavit was 
I necessary. 

Reliance was placed on the case of 
21 Cal 60 (3) in which it was held by 
the Judicial Committee of the Privy 
Council that where a Manager of a 
banking Company under a power of at- 
torney which authorized him to sue for 
debts due to the company executed a 
power of attorney appointing the ac- 
countant of the bank to be its attorney 
at a certain place, the latter was com- 
petent to sign and verify a plaint even 
though his power did not contain ex- 
press words authorizing him to sue for 
debts due to the bank. The present 
case falls within the principle enuncia- 
ted in these two decisions. The plain- 
tiff in this case was a registered com- 
pany and the Memorandum of Associa- 
tion clearly empowers the Secretary to 
verify plaints. In my judgment the re- 
quirements of 0. 29, R. 1 were satisfied. 
In the result the Rule is made absolute, 
the order of the learned Munsif is set 
aside, and it is directed that the suit 
be restored and heard according to law. 

B.D. Buie made absolute. 


1. International Continental Caoutchous Com- 
pagnie v. Mehta & Co., 1927 Cal 768=105 I 0 
366=64 Cal 1067=31 C W N 1004. 

2. Sreenath Banerji v. E. I. Ry. Co., (1895) 22 
Cal 268. 

3. Delhi and London Bank v. Oldham, (1894) 21 
Cal 60. 
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Guha and Lodge, JJ. 

Saroj Kumar Bose — Plaintiff — Appel- 
lant. 

V. 

Surjya Kanta Saricar and others — 
Defendants — Respondents. 

Letters Patent Appeal No. 1 of 1935, 
Decided on 30th July 1935, against 
judgment of R. C. Mitter, J., D/- 30th 
November 1934. 

Landlord and Tenant — Tenant obtaining 
encroached land of third party by adverse 
possession— Landlord obtains title to land — 
Hence landlord is entitled to rent from ten- 
ant in respect of that land. 

A tenant encroaching upon an adjoining land 
belonging to a third party and obtaining it by 
adverse possession obtains it for the benefit of 
his landlord who gets a title to the land en- 
croached. Hence the benefit accruing to the 
tenant during the term of the tenancy must be 
taken to be a benefit, so far as the tenant is 
concerned, saddled with the burden of paying 
additional rent for excess land, once it is found 
that the land encroached upon is held as part of 
the tenancy: English and Indian case law dis- 
cussed; 1928 Cal 142, Dist. [P 772 C 2; P 773 C 1] 

Jogesh Chandra Boy, Bajendra Chan- 
dra Guha and Premranjan Boy Chou- 
dhury — for Appellant. 

Girija Prasanna Sanyal and Satin- 
dra Nath Boy Choudhury — for Respon- 
dents. 

Judgment. — This appeal has arisen 
out of a suit for realisation of rent and 
cesses, in which additional rent was 
claimed for excess area found in the pos- 
session of the tenants defendants. The 
question for consideration in the case is 
whether the plaintiffs were entitled to 
get additional rent as claimed by them 
in the suit. On the facts found in the 
case, a good portion of the lands in suit 
was outside the plaintiff’s estate bearing 
Touzi No. 3846, to which the taluk in 
respect of which rent was claimed in the 
suit appertained. There is no question 
that the defendants had encroached on 
the lands of other adjoining estates; and 
the Courts below proceeded on the foot- 
ing that the tenants had acquired title to 
the same by adverse possession against 
the rightful owners, the neighbouring 
proprietors, and further that the tenants 
held the lands encroached upon as ap- 
pertaining to the taluk comprised in 
the estate of which the plaintiff was the 
proprietor. The question was whether 
the plaintiff landlord can take advan- 
tage of the encroachment by the tenant 
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defendants on the lands of estates to 
which he has no title, whether the en- 
croachment by the tenant defendant 
would enure for the benefit of the lessor, 
so as to entitle him to claim rent in res- 
pect of the lands encroached upon and 
of which the tenant defendants were in 
possession, as appertaining to the ten- 
ancy held by the tenant defendants. 
Reference in this connexion was made 
in the judgment of the trial Court to 
documents showing that the defendants 
admitted the title of the plaintiff to the 
lands in suit as appertaining to the ten- 
ancy in question appertaining to the 
plaintiff^s estate. 

The Court of first instance, as well as 
the learned District Judge, on appeal 
from the decision of the trial Court, de- 
cided the question of liability for pay- 
ment of additional rent as raised before 
them, on the basis that if a tenant dur- 
ing his tenancy encroached upon the 
land of a third party, and held the same 
with his own tenure, until the expira- 
tion of his tenancy, the tenant was to 
be considered to have made the en- 
croachment not for his own benefit, but 
for the benefit of his landlord, so as to 
entitle the landlord to claim rent for 
the land encroached upon and held as a 
part of the tenancy. In the cases de- 
cided by this Court, to which reference 
was made in the judgment of the trial 
Court, the question of a claim for addi- 
tional rent was not before the Courts; 
but it was held that if the tenant has 
acquired title in regard to lands en- 
croached upon as part of his tenancy, 
the tenant must be taken to have ac- 
quired that title for his landlord and 
not for himself. In 22 W. R. 246 (l), 
it was held by Markby and Romesh 
Chunder Mitter, JJ., that in case of 
lands encroached upon by the tenant, it 
was to be presumed that they were 
added to the original tenure. The case 
was one of encroach ment upon khas lands 
of the landlord; but it was observed 
that it was the clear rule of English 
law, and it was a rule which was sup- 
ported by reason and principle; it 
was observed further that in India 
where there was a great deal of waste 
land and where quantities and boun- 
daries were very ill-defined, there were 
very strong reasons for the application 

1, Gooroo Das Roy v. Issar Chandra Bose, (1874) 

22 W B 246. 
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of the rule. 10 Cal 820 (2) was a 
case in which the case of encroachment 
by a tenant upon the land of a third 
person was considered, and it was found 
in that case, that the tenant was in pos- 
session of the land encroached upon for 
upwards of 12 years. The case was one 
in which the question what the law of 
this country was with regard to encroach- 
ment made by a tenant directly arose 
for consideration. Garth, C. J. observed 
that there was no doubt whatever that 
by the English law, an encroachment 
made by a tenant upon land adjoining 
to, or even in the neighbourhood of his 
holding, was, in the absence of strong 
evidence to the contrary, to be presumed 
to be made for the benefit of the land- 
lord. The learned Chief Justice went on 
to state that the rule applied to all land 
encroached upon, whether the landlord 
had any interest in it or not: if a tenant 
during his tenancy encroached upon the 
land of a third person, and held the land 
until the expiration of his tenancy, he 
was to be considered to have made the 
encroachment not for his own benefit 
but for the landlord; and if he has 
acquired a title against the third person 
by adverse possession, he has acquired 
it for his landlord anrl not for himself. 
The rule laid down in the cases referred 
to above, was adopted in 25 Cal 302 (3), 
by Maclean, C. J, and Banerjee, J., in 
regard to encroachment upon waste land 
or land of third parties. 

On the authority of decisions of Courts 
to which reference has been made above, 
with which we are in entire agreement, 
and on general principles, it appears to 
us to be clear that if the tenant's pos- 
session of encroached lands enables the 
landlord to acquire a title to the same 
as against a third party, the landlord’s 
right to get rent from the tenant in 
respect of lands possessed by him as 
appurtenant to the tenancy, cannot be 
disputed. The judgment of our learned 
brother Roopendra Coomar Mitter deal- 
ing with the plaintiff’s claim for addi- 
tional rent for excess area, against which 
this appeal is directed, proceeds on the 
basis that if the landlord had the right 
to impose additional rent, it could only 
be on the principle that the encroach- 

2. Nuddyar Chand Shaha v. Meajan, (1884) 10 
Cal 820. 

3. Prolhad Teor v. Kedar Nath Bose, (1898) 25 
Oal 802. 
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ment enured for the benefit of the land- 
lord for the moment of the encroach- 
ment; and in support of his conclusion 
reliance was placed by the learned Judge 
on a passage in WoodfalPs Law of Land- 
lord and Tenant, Edn. 23, p. 933. The 
passage quoted from the text-book is 
based on the decision of English Courts 
in certain cases of which 1 C P 259 (4), 
7 C P 1 (5), 11 Ex. 313 (6) and 2 E 
& B 349 (7) may be said to be typical. 
All these cases were referred to by 
Garth, C. J. in his judgment in 10 Gal 
820 (2), mentioned above, in which the 
learned Chief Justice held, as already 
stated, that encroachment by a tenant 
on the land of a third person, when the 
land encroached upon was held as a part 
of the tenancy, was for the benefit of 
the landlord and for his own benefit. In 
jOur judgment, the benefit accruing to 
Ithe tenant during the term of the ten- 
jancy must be taken to be a benefit so 
tar as the tenant was concerned, saddled 
with the burden of paying additional 
rent for excess land as provided by law 
in this country once it is found that the 
land encroached upon was held as part 
of the tenancy. It reqtiires to be noticed 
that we are not able to apply the deci- 
sion of this Court in 105 I C 737 (8), 
mentioned in the judgment of Mitter, J., 
to the facts of the case before us. 

On the conclusions we have arrived at, 
as mentioned above, we are unable to 
agree with the conclusion arrived at by 
Mitter, J. and the decision given by him, 
disentitling the plaintiff on general prin- 
ciples, from claiming additional rent for 
excess area, as made in the suit. It is 
significant, however, that in the judg- 
ments of neither of the Courts below, is 
there any finding as to whether the ten- 
ant had been in possession of the lands 
encroached upon for more than 12 years, 
so as to confer a title to the same on the 
plaintiff. There is also no definite find- 
ing that the lands encroached upon were 
treated by the tenant defendants as 
appurtenant to the tenancy held by them 
under the plaintiff. If the tenant defen- 

4. Earl of Lisburne v. Davies, 1 0 P 269. 

6. Whitmore v. Humphries, (1872) TCP 1=25 
L T 496=20 W R 79=41 L J 0 P 43. 

6. Kingsmill v. Millard, 11 Ex 313=3 0 L R 
1022. 

7. Andrews v. Hailes, (1863) 2 E & B 349=22 
L J Q B 409=17 Jur 761=1 W R 366. 

8. Jatindranath Choudhuri v. Trailakyanath 
Das, 1928 Cal 142=106 I 0 737. 
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dants have been in possession of the 
lands encroached upon by them, as part 
of the tenancy held by them under the 
plaintiff, they are in our judgment liable 
to pay additional rent for excess area as 
claimed by the plaintiff in the suit. The 
case must therefore go back for definite 
findings on the facts mentioned above, 
on evidence already on record, and on 
such further evidence as the parties may 
adduce in support of their respective 
cases before the Court. In the result the 
decision and decree passed by Mitter, J. 
dismissing the claim of the plaintiff- 
appellant to additional rent for the 
lands found to be outside Estate No 3846 
are set aside; and the case is remitted 
to the Court of appeal below, for a fresh 
decision in the light of the judgment. 
The plaintiff-appellant is entitled to get 
his costs in the litigation up to the 
present stage, including the costs in this 
appeal, from the defendants respondents. 
Costs after remand will abide the result. 
The records are to be returned as soon 
as possible. 

S.B. Appeal allowed; case remitted. 
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R. C. Mitter, J. 

Phani Bhusan Sen — Petitioner. 

V. 

Sanat Kumar Maitra and others — 
Opposite Parties. 

Civil Rule No. 797 of 1935, Decided 
on 24th July 1935. 

^ (a) Election — District Judge can inquire 
into validity of nomination paper, irrespec* 
live of Dist. Magistrate’s or Chairman’s 
decision. 

Notwithstanding a decision by the Chairman 
or the District Magistrate that the nomination 
paper of a candidate for election is in order, the 
District Judge in considering an election peti- 
tion can go into the question again. 

[P 774 C 2; P775 0 1] 

(b) Bengal Municipal Act (15 of 1932) — 
Name published in Calcutta Gazette as 
elected— Proceedings challenging election 
are not prevented. 

The publication in the Calcutta Gazette of 
the name of a person as an elected commissioner 
does not prevent proceedings for setting aside 
his election being taken or continued before the 
District Judge. [P 776 0 1] 

(c) Election — Judge can review his judg- 
ment in view of R. 5 of rules of procedure 
relating to election petitions. 

The power of reviewing his order or judgment 
has been conferred on the Judge dealing with 
an election petition by R. 5 of the rules of pro- 
cedure relating to election petitions framed 
under S. 44 (b), Bengal Municipal Act. 

[P 776 0 2] 
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(d) Bengal Municipal Act (15 of 1932), 
S. 37, Cl. (4) — S. 37 (4), does not exclude 
power of review — “Final** only means non- 
appealable. 

Sub-S. (4) of S. 37 which gives to the order of 
the Judge a finality does not exclude the power 
of the Judge to review his own order. The 
word “final” used there means that the order is 
a non -appealable one : 80 Cal 619 ; 2 C L J 806, 
Foil ; Case laio discussed. [P 775 0 2] 

Sisir Kumar Ghose and Babindra Nath 
Bhattacharji — for Petitioner. 

Surajit Chandra Lahiri — for Opposite 
Parties. 

Order . — The petitioner and opposite 
parties 1 and 2 stood as candidates for 
election as commissioners from Ward 
No. 6 of the Eajshahi Municipality. The 
election was held on 28th March 1934 
and the petitioner was declared elected. 
He filed his nomination paper on 26th 
February 1934. It was scrutinised by 
the Chairman on 3rd March 1934 and 
was found to be in order. At that time 
an objection was raised to the effect that 
he was not eligible for election on the 
ground that he had been convicted about 
two years ago under S. 420, I. P. 0., and 
sentenced to a fine of Es. 600, and deten- 
tion till the rising of the Court. How- 
ever the certified copy of the judgment 
of the Magistrate was not produced at 
the time with the result that the 
Chairman held that his nomination 
paper was in order. Against the action 
of the Chairman a petition was filed be- 
fore the District Magistrate of Eajshahi, 
but the latter refused to enter into the 
merits of the petition, throwing it out 
on the ground that it was unstamped. 
On 6th April 1934 opposite party 1 filed 
an election petition before the District 
Judge of Eajshahi and the only ground 
which was persisted in was that the 
petitioner was not qualified to stand for 
election by reason of the provisions of 
S. 22, sub-S. (2), Bengal Municipal Act 
(Bengal Act 15 of 1932). That sub-sec- 
tion is in these terms : 

If any person is or has been convicted by a 
criminal Court of any such offence as in the 
opinion of the Local Government involves moral 
turpitude and which carries with it a sentence 
for transportation or imprisonment for more 
than six months, such person shall not, unless 
the offence of which he was convicted has been 
pardoned, be eligible for election or appointment 
for five years from the date of the expiration of 
the sentence. Provided that on an application 
made by a person disqualified under this sub- 
section, the Local Government may remove the 
disqualification by an order made in this behalf. 
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An offence under S. 420, I. P. 0.» 
carries with it a sentence of imprison- 
ment for more than six months, for the 
maximum sentence on conviction is seven 
years. The question therefore is whe- 
ther the conviction under S. 420, I.P.C., 
involves moral turpitude, and whether 
it involves moral turpitude or net is 
made to depend solely upon the opinion 
of the Local Government. The election 
petition remained pending before Mr. 
S. K. Haidar, District Judge of Eajshahi, 
for a number of months and during that 
time the opposite party 1 tried his 
utmost to obtain from the Local Govern- 
ment an expression of its opinion as to 
whether the conviction under that sec- 
tion involved moral turpitude. Letters 
were written and memorials sent but the 
letter communicating the opinion of the 
Government did not reach him in time 
with the result that Mr. Haidar did not 
give further time and dismissed the elec- 
tion petition on the ground that the 
opinion of the Local Government that 
the said conviction involved moral tur- 
pitude had not been produced before 
him. 

Thereafter a notification was issued 
in the Calcutta Gazette publishing the 
result of the General Election of the 
Eajshahi Municipality, and bhe name of 
the petitioner along with the names of 
all the other commissioners elected at 
the General Election was mentioned 
therein. On 10th January 1935 the 
Local Government wrote a letter to the 
Commissioner of the Eajshahi Division 
wherein it was stated that conviction 
of the petitioner of the said offence 
involved moral turpitude. On the con- 
tents of the said letter being made 
known to the opposite party No. 1 he 
made an application to the District 
Judge for reconsideration of Mr. Haidar’s 
order. The said application was treated 
as an application for review made on 
the ground of discovery of new and im- 
portant evidence by Mr. Hattiangadi, 
District Judge of Eajshahi, who succee- 
ded Mr. Haider, and has been granted by 
him. By order dated 16th May 1935, 
Mr. Hattiangadi has set aside the peti- 
tioner's election. The petitioner moved 
against this order and obtained the rule. 
In my judgment notwithstanding a de- 
cision by the Chairman or the District; 
Magistrate that the nomination paperj 
of a candidate for election is in orderi 
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jthe District Judge in considering an elec- reason of S. 4, Civil P. C., and 


jtion petition can go into the question 
jagain. S. 38(d) is explicit on the point. I 
do not therefore see my way to accede to 
the contention of the petitioner that it 
was not open to the opposite party No.l 
to urge before the District Judge the 
grounds mentioned in S. 22, 8ub.S.(2). 

A point of greater importance has 
however been raised on behalf of the 
petitioner in this rule. It is that the 
learned District Judge had no power to 
review an order made under S. 37, be it 
an order confirming or amending the 
declared result of an election or setting 
the election aside. A subsidiary point 
has been raised, namely, that even if 
such an order can be reviewed by the 
District Judge, the District Judge has 
no power to admit an application for 
review or set aside an election after the 
publication of the result of the election 
in the Calcutta Gazette. In my judg- 
ment there is no substance in the last 
mentioned point. S. 50 is the section 
which deals with the publication in the 
Calcutta Gazette. It is the last step of 
an election. It is only after publication 
in the Calcutta Gazette of the names 
of elected and appointed commissioners 
that the Commissioners are to meet 
and within 21 days of such publica- 
tion that the chairman is to be elected 
by them (S. 45). The Act does not 
contemplate that the publication in 
the Calcutta Gazette of the names of 
the commissioners elected is to be after 
all disputes about the validity of a par- 
ticular election has been settled. It, on 
the other hand, contemplates that the 
commissioners are to carry on their 
functions notwithstanding that the elec- 
tion of some or all of them may be under 
challenge in proceedings taken under 
fS. 36 of the Act (S. 41). The publication 
jin the Calcutta Gazette of the name of a 
[person as an elected commissioner does 
inot in my judgment prevent proceedings 
for setting aside his election being taken 
or continued before the District Judge. 
The principal question raised in the rule 
must now be considered. The District 
Judge who has to hear an election peti- 
tion is not a persona designata. He is the 
presiding Judge of the principal civil 
Court of original jurisdiction in the 
district : 39 0 W N 971 (l). By 

1. Naira Narayan Mondal v. Aghore Ohandra 

Ganguly, (1936) 39 0 W N 971. 


S. 37, Bengal Municipal Act the Civil 
Procedure Code does not ex proprio 
vigore apply. The local Government 
can however by virtue of the powers 
conferred on it by 8. 44 (f), Bengal 
Municipal Act, prescribe rules of proce- 
dure in relation to election petitions. 
R. 5 of the rules so prescribed is rele- 
vant. It runs thus 

Every election petition shall be inquired into 
by the Judge, as nearly as may be, in accord- 
ance with the procedure applicable under the 
Code of Civil Procedure, 1908, to the trial of 
suits; provided that it shall only be necessary 
for the Judge to make a memorandam of the 
substance of the evidence of any witness examin- 
ed by him. 

Whether a civil Court or a public offi- 
cer exercising judicial functions has in- 
herent power to review its or his judg- 
ment or order is a question on which 
divergent views have been expressed (see 
the cases collected in 2 C L J 306 (2) 
and 6 C L J 84 (3), but so far as this 
case is concerned it is not necessary to 
decide the said question, for in my judg- 
ment the power of reviewing his order 
or judgment has been conferred on the 
Judge dealing with an election petition 
by the aforesaid statutory rule. R. 5, 
which I have quoted above, in my judg- 
ment, imports S. 114 and 0. 47, Civil 
P. C., and all rules of procedure contain- 
ed therein relating to suits which are 
consistent with the provisions of the 
Bengal Municipal Act. Nor do 1 think 
that sub-S. 4, S. 37 which gives to the 
order of the Judge a finality excludes 
the power of the Judge to review his 
own order. The word “final” used there 
means that the order is a non-appeal- 
able one. 30 Cal 619 (4) and 2 C L J 
306 (2). In 3 I A 221 (5) the donee, 
upon the refusal of a Sub-Registrar to 
register a deed of gift, the execution of 
which was denied, applied to the Zilla 
Judge under S. 73, Registration Act of 
1871, for an order on the Sub-Registrar 
to register it. The Zilla Judge, Mr. 
Taylor, after taking evidence came to 
the conclusion that execution had not 

2. Hiralal Mukherjee v. Premmoyee Debi, (1906) 

2 0 L J 306. 

8. Baij Nath Ram Goenka v. Nand Kumar 

Singh, (1907) 34 Cal 677=6 0 L J 84=11 C W 

N 803. 

4. Matangini Debi v. Grish Chandra, (1903) 30 

Cal 619=7 OWN 433. 

5. Reasat Hossein v. Hadjee Abdoollah, (1876) 

2 Cal 131=3 I A 221=26 W R 60=3 Sar 221 

(P 0). 
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been proved. He accordingly refused the such proceedings are not suits. The 


application. An application for review 
on the ground of discovery of new and 
important evidence was made to his 
successor. in-office, Mr. Craster, and was 
granted. In revision the High Court set 
aside the order granting review on the 
ground that the Zilla Judge had no 
jurisdiction to review an order passed 
by him and thereupon an appeal was 
taken to Her Majesty in Council. Sir 
James Colvile first pointed out that the 
order of the Zilla Judge either granting 
or refusing the application in such pro- 
ceedings was final so far as that Court 
was concerned, and although passed not 
in a suit but in a miscellaneous proceed- 
ing of a summary nature was to all in- 
tents and purposes a decree as defined 
in the Civil Procedure Code. He then 
noticed the provisions of S. 38 of Act 
23 of 1861 which defined the procedure 
to be followed by the Zilla Judge in 
such cases. That section is in the fol- 
lowing terms: 

That the procedure described by Act 8 of 1869 
(Civil Procedure Code) shall be followed as fat 
as capable in all miscellaneous cases and pro- 
ceedings which after the passing of the Act 
shall be instituted in any Court, 

Sir James Colvile then remarked as 
follows: 

This provision, their Lordships conceive, ex- 
pressly makes applicable to a proceeding to 
compel registration under the Registration Act 
the whole procedure of Act 8 of 1859, including 
a power of admitting a review. 

It is urged that the view that I am 
taking is inconsistent with the judg- 
ment of the Bombay High Court in 45 
Bom 972 (6). I do not think so. That 
case is, as I shall indicate later on, a 
peculiar case, but even if the observa- 
tions made therein by Macleod, C. J., be 
held to be laying down general prin- 
ciples of interpretation I should say 
that, regarded as such, they are incon- 
sistent with the observations of the 
Judicial Committee in 3 I A 221 (5), a 
case not cited before the learned Judges 
of the Bombay High Court, and so 
should be discarded. 

In that case however, a landlord insti- 
tuted proceedings under Ch. 7 of the Pre- 
sidency Small Cause Courts Act for re- 
covery of possession of property in the 
possession of a sub-tenant. The Bombay 
High Court bad held in the past that 

6. Framoz Dosabhai v. Dalsukhbbai, 1921 Bom 

180=61 I G 667 = 23 Bom L R 883 = 46 Bom 

972. 


Second Judge of the Small Cause Court, 
Mr. Tyabjee, ordered the sub-tenant to 
vacate. The sub-tenant thereafter ap- 
plied for review on the ground of dis- 
covery of new evidence. The applica- 
tion for review was rejected, the Judge 
holding that he had no such power. The 
High Court was moved and Macleod, 
C. J., in the course of his judgment and 
in construing S. 48, Presidency Small 
Cause Courts Act, made the following 
observation: 

I think that that section means that in the 
proceedings themselves under the chapter the 
provision of the Code shall apply as far as 
possible, that is to say, until an order is made 
granting or dismissing the application, and 
while any further proceedings which might be- 
come necessary in execution of the order are 
being taken. To go a step further, by stating 
that any other provisions of the Code with 
regard to appeals or reviews apply, would not, I 
think, be warranted by the words of the section. 

Section 48, which is in Ch. 7, runs thus: 

In all proceedings under this chapter, the 
Small Cause Court, shall as far as may be and 
except as herein otherwise provided, follow the 
procedure prescribed for a Court of first instance 
by the Code of Civil Procedure. 

It was pointed out in that case that 
the proceedings under Ch. 7 are sum- 
mary proceedings and do not finally de- 
termine the rights of the parties, for a 
party aggrieved can file a suit in the 
High Court, and the words “so far as 
may be’' used in the section have in 
view the summary nature of the pro- 
ceedings. The words “except as herein 
otherwise provided” have in contempla- 
tion the rules framed by the High 
Court under S. 9 (l) of the Act. It was 
pointed out that the provisions of 
S. 114 and 0. 47, Civil P. C., do not ap- 
ply to suits instituted in Presidency 
Small Cause Courts, they being ex- 
pressly excluded by S. 8 and O. 51, Civil 
P. C., and the High Court of Bombay 
had not made provisions for review of 
judgments in such suits in the rules 
framed under S. 9 (1), Presidency Small 
Cause Courts Act. Fawcett, J., wha 
agreed with Macleod, C. J., in discharg- 
ing the rule, in my judgment, sounded 
the correct note, when he said that 
when applications for review are not 
admissible in suits filed in the Presi- 
dency Small Cause Court, it would be> 
unreasonable to hold that such appli- 
cations are admissible in summary pro- 
ceedings in the same Court taken mnder 
Ch. 7 of the Act. He rightly said that 
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the provisions of S. 8 and O. 51, Civil 
P. C., furnished the clue to the inter- 
pretation of S. 48, Presidency Small 
Cause Courts Act, and that the Legis- 
lature never intended by that section to 
confer a power of review in cases com- 
ing under Oh. 7. Having regard to 
these special circumstances, I do not 
think that the decision given in Framoz 
Dosabhats case (6) on the construction 
of S. 48, Presidency Small Cause Courts 
Act, lays down any general principles of 
interpretation or can be invoked to in- 
terpret R. 5 of the rules framed by the 
Local Government under S. 44, Bengal 
Municipal Act. For these reasons I hold 
that the District Judge had power to 
review his order passed under S. 37, 
Bengal Municipal Act, and I must dis- 
charge the Rule, subject to one varia- 
tion in the order made on l6th May 
1936. The learned District Judge had 
allowed Rs. 80 as pleader’s fee to the 
opposite party No. 1. Mr. Haidar, when 
he dismissed the opposite party No. I’s 
application, allowed against him Rs. 16 
only as pleader’s fee. None of the par- 
ties were responsible for the way the 
proceedings took. It was all due to the 
delay in the transmission of the letter 
of the Local Government, wherein it 
had expressed its opinion on the nature 
of the offence of which the petitioner 
had been convicted. In these circum- 
stances I am of opinion that it would be 
proper to allow to the opposite party 
the sum of Es, 16 only as pleader’s fee. 
Subject to this modification the order of 
Mr. Hattiangadi, dated 16th May 1935, 
is affirmed and this Rule is discharged 
with costs. Hearing-fee one gold mohur. 

S.R. Buie discharged. 
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E. 0. Mitter, J. 

Serajgunj Loan Office, Ltd. — 
Appellant. 

V. 

Nil Kanta Lahiri — Respondent. 

Appeal No. 9 of 1935, Decided on 9th 
August 1935, from appellate order of 
Sub-Judge, Pabna, D/- 29th September 
1934. 

^ ^ (a) Companies Act (1913), S. 153 — 
Sanction — Court should see that arrange* 
ment is reasonable and practicable — That 
rights of one class of creditors is not sacri* 
ficed for others-- Compliance with statutory 
provisions and interest of minority should 
be looked to. 


In according the sanction to a composition 
scheme the Court has not only to see that the 
arrangement proposed and accepted by the major- 
ity is reasonable and practicable, but also to see 
that one class of creditors or depositors does not 
feast upon the rights of another class. It has 
also to see that the provisions of the statute 
have been complied with, that the majority is 
acting bona fide and the minority has not been 
overridden : I 71 re Alabama New Orleans, 

Texas and Pacific J unction Railio ay Co., (1891) 

1 Ch 213, Rel on ; 1935 Gal 398, Diss from. 

[P 778 0 21 

(b) Companies Act (1913), S. 153 — 
Agreement of majority of creditors sane* 
tioned by Court — Class represented by 
majority is bound by agreement — Unsecured 
creditors with decrees and without decrees 
are in same class — Hence creditor with de- 
cree cannot execute it. 

Once Court grants sanction to the agreement 
of the majority of creditors with company con- 
cluded at the meeting held under the prelimi- 
nary order of the Court under S. 153, it binds 
all those who fall within the class represented 
by the said majority. Unsecured creditors of a 
company who have already obtained decrees 
against the company are within the same class 
as unsecured creditors who have not obtained 
decree against the company. Hence a creditor 
who has obtained a decree against the company 
cannot execute it : Soverenjn Life Assurance 
Co. V. Dodd, (1892) 2KB 573 and 39 C W N 
875, Foil. [P 778 C 2] 

Nirmal Chandra Chakraburty — for 
Appellant. 

Dinesh Chandra Bay — for Respon- 
dent. 

Judgment. — The Serajgunj Loan Of- 
fice Limited, a banking corporation re- 
gistered under the Companies Act, found 
itself in financial difficulties, but no 
winding up proceedings were taken. 
Instead of that a composition with its 
creditors was proposed, accepted and 
sanctioned by the Court under S. 153, 
Companies Act. The relevant dates on 
which the respective contentions of the 
parties have been advanced before me 
are the following : 

^th January 1933. — A noeeting by the 
share. holders of the Bank for the pur- 
pose of devising means for stopping pay- 
ment of interest and withdrawal of de- 
posits. 

21st February 1933. — A resolution was 
passed by the share- holders authorising 
the filing of an application on behalf of 
the Bank in the High Court under Sec- 
tion 153, Companies Act, proposing an 
arrangement between itself and its cre- 
ditors. 

2Qth April 1933.— The said application 
was moved and the preliminary order 
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was passed by the High Court directing 
a meeting of the creditors to be held. 

21s^ May 1933. — The said meeting was 
held and the majority of creditors re- 
presenting more than three-fourths in 
value agreed to the arrangement pro- 
posed. 

19th June 1933. — Sanction was given 
to the said arrangement by the High 
Court. 

The substance of the arrangement 
sanctioned by this Court is that the cre- 
ditors of the Bank shall not be able to 
demand payment of their dues within 
ten years, interest was reduced, a consul- 
tative body of six persons selected by 
the creditors was constituted and the 
directors in consultation with the con- 
sultative body were directed to distri- 
bute pro rata amongst the creditors a 
certain portion of the collections annu- 
ally made. 

The respondent, who received notice 
of the meeting which the High Court 
directed to be held did not attend it. 
He had before the date of the prelimi- 
nary order of the High Court, that is, on 
20th March 1933, instituted a suit to 
recover his dues. That suit was decreed 
on 24:th April 1933. It is this decree 
which he seeks to execute against the 
Bank. Tho Bank has taken up the posi- 
tion that the respondent must come and 
accept payment in pursuance of the 
arrangement sanctioned by the High 
Court. The first Court gave effect to 
the Bank’s contention and dismissed the 
execution case, but the lower appellate 
Court has held otherwise. In my judg- 
ment the view taken by the first Court 
so far as this case is concerned is the 
correct view, notwithstanding the fact 
that the decree was obtained by the res- 
pondent before the date when the major- 
ity of creditors at a meeting held under 
the preliminary order of the High Court 
agreed to the arrangement proposed by 
the Bank. This view accords with the 
decision of my learned brothers Guha 
and Lodge, JJ., in Appeal No. 70 of 
1934 (l). It is no doubt in conflict 
with the decision on my learned brother 
Henderson, J., in 1935 Cal 398 (2), but 
I^ prefe r to follow the decision in 

1. Barisal Loan Office Ltd., v. Sasthi Charn, 

Appeal No 70 of 1984, decided on 26th June 

1936. 

2. Sushila Bala Basu v. Anjuman Trading and 

Banking Corporation, 1936 Cal 398=156 1 C 

699. 


Appeal No. 70 of 1934 (l) not only be- 
cause it is the decision of a Division 
Bench, and so binding on mo, but also 
because its ratio recommends itself to 
me. 

Section 153, Companies Act, no doubt, 
confers an extraordinary power on the 
majority to bind the minority. Ordi- 
narily an arrangement or composition is 
binding on parties who are contracting 
parties. A contract between A and B 
can ordinarily be varied by a subse- 
quent contract between them. But 
that principle has been sacrificed by 
the legislature where a person or a 
company is in insolvent circumstances 
and either bankruptcy proceedings 
or winding up proceedings have been 
taken, as the case may be, for the 
purpose of equitable distribution of 
assets. Proceedings under S. 153 is only 
an alternative proceeding to winding up 
proceedings, the object being practically 
the same. The sanction of the Court is 
the safeguard of the minority who do 
not agree. In according the sanction the 
Court has not only to see that arrange- 
ment proposed and accepted by the 
majority is reasonable and practicable, 
but also to see that one class of credi- 
tors or depositors does not feast upon 
the rights of another class. It is for this 
purpose that separate meetings must be 
convened by distinct classes of creditors. 
It has also to see that the provisions of 
the statute have been complied with 
that the mojority is acting bonafide and 
the minority has not been overridden. 
(Per Bindley. L. J. in (1891) 1 Ch 213 
(3) at pp. 238-239). But if these condi- 
tions are satisfied and the Court grants 
sanction the agreement of the majority 
of creditors with company concluded at 
the meeting held under the preliminary 
order of the Court under S. 153 binds all 
those who fall within the class repre- 
sented by the said majority. Unsecured 
creditors of a company who have al- 
ready obtained decrees against the com- 
pany are in my judgment within the 
same class as unsecured creditors who 
have not obtained decrees against the 
company; they do not form a distinct 
class. Their rights against the company 
are not so dissimilar as to make it im- 
possible for them to consult together 

3. In re Alabana, New Orleans, Texas and Paoifio 

Junction Railway Co., (1891) 1 Oh 213=60 

L J Oh 221=2 Meg 377=64 L T 127. 
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with a view to the common interest in a 
meeting held under the directions of the 
Court given under 8. 153 of the Act. 

This is the view which has been taken 
by my learned brother Gunliffe, J. in 
39 0 W N 875 (4) following the test pro- 
pounded by Bowen, L. J. in (1892) 
2KB 573 (5). With this decision I en- 
tirely agree. On these principles I do 
hold that the respondent is bound by 
the scheme adopted by the majority of 
the creditors of the company, which, in 
my judgment, were of the same class, 
and sanctioned by this Court. The view 
that I am taking, in my judgment, does 
not militate against the decision of Vis- 
count Haldane in 46 I A 135 (6), where 
the precise question which I have to 
consider did not arise. On the view that 
the scheme sanctioned by the Court 
under S. 153 takes effect not from the 
date of the final order of the Court but 
from the date of the resolution of the 
majority of the creditors passed at the 
meeting convened under the preliminary 
order of the Court, Raghubar Dayal was 
admittedly one of the members of the 
class of creditors the majority of which 
agreed to the arrangement proposed. 
Where there is no winding up proceed- 
ings, and a composition or arrangement 
is proposed under S. 153, any other view 
would lead to manifest injustice and 
lead to a race and consequent inequality 
amongst the creditors of the same class, 
which it is the object of the legislature 
to prevent, seeing that there is no pro- 
vision in the Act in such cases to stay 
actions and proceedings against the 
company by individual creditors while 
the application under S. 153 is being 
considered by the Court. S. 169 would 
not cover the case. This has been pointed 
in cases under the Companies Consolida- 
tion Act, 1908, of which the Companies 
Act in this respect is a more copy (per 
judgment of Scrutton, L. J. (1923) 1 K B 
160 (7). 

For those reasons I allow the appeal. 
The order of the learned Subordinate 
4. In re Jalpaiguri Banking and Trading Co., 
(1936) 39 0 W N 875. 

6. Sovereign Life Assurance Co. v. Dodd, (1892) 
2KB 673=62 L J Q B 19=41 W R 4=67 
L T 396. 

6. Raghubar Dayal v. Bank of Upper India, 1919 
P C 9=60 I C 429=46 I A 135=41 All 566 
(P 0). 

7. Bowkefct V. Fullers United Electric Works 
Ltd., (1923) 1 KB 160=92 L J K B 412=128 
L T 303. 
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Judge is accordingly set aside and the 
Munsif’s order restored with costs to the 
appellant company to this Court and of 
the lower appellate Court. Hearing fee 
is assessed at one gold mohur. The 
prayer for leave to appeal under S. 15 of 
the Letters Patent is refused. 

s.R. Appeal allowed. 
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R. C. Mitter, j. 

Jadu Nath Guha Roy and others — 
Defendants — Appellants. 

V. 

Easiswar Guha Boy — Plaintiff and 
others —Respondents. 

Appeal No. 41 of 1933, Decided on 
30th July 1935, from appellate decree 
of Dist. Judge, Noakhali, D/- 29th 
August 1932. 

(a) Practice — New point — Second appeal — 
Points involving investigation of facts are 
not allowed. 

Points involving investigation of facts cannot 
be allowed to be raised for the first time in a 
second appeal. [P 781 G 2] 

^ (b) Equity — “ Person seeking equity 
should come with clean hands” — Partition 
of property by registered deed — Clause that 
”one party shall not purchase holdings al- 
lotted to another” — Each party breaking 
terms in clause— if bringing suit to set aside 
purchase by G in contravention of the terms 
— K held entitled to sue under the terms of 
the deed — violating terms of partition 
deed held no bar to enforce his legal claim — 
Maxims. 

A partition between G and K of joint property 
was effected by a registered partition deed. There 
was a clause in the partition deed to the effect 
that if one party purchased a raiyati or under 
raiyati holding allotted to the other, either in his 
own name or benami, such other person in 
whose share the holding came could treat the 
purchase as void. Both the parties had violated 
this term. K brought a suit to declare such 
purchase by O to be void by praying for posses- 
sion of the holding. G contended that as K also 
had violated the term in the partition deed he 
could not claim any relief as “one who seeks 
equity must come with clean hands” ; 

Held : that if K had purchased raiyati or 
under-raiyati holding in contravention of the 
terms of the partition deed G could sue him if in 
time, but that was no defence to the action of K 
claiming under a right derived from the parti- 
tion deed, [P 782 G 1] 

(c) Limitation Act (1908), Art. 143 — 
Art. 143 applies to suits for possession when 
plaintiff is entitled to possession by for- 
feiture or breach of condition — Art. 143 is 
not necessarily restricted to landlord and 
tenant. 

Article 143 is in general terms. It applies to 
all suits for possession, when the plaintiff be- 
comes entitled to possession by reason of any 
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forfeiture or breach of condition. Art. 148 is not 
applicable only to suit between landlord and 
tenant. When a particular article is intended 
to be made applicable to suits between landlord 
and tenant only it is stated to be so in express 
terms in the Limitation Act. 

LP 782 G 1; P 783 0 1] 

(d) Limitation Act (1908), Art. 143 — For- 
feiture— When it amounts to, explained. 

A tenancy can be forfeited on the breach of a 
covenant in a lease providing in such cases for 
re-entry, or where the title of the landlord is 
repudiated, but other interest owned by parsons 
other than tenants can be forfeited by rules of 
law or by reason of breach of express conditions, 
and a person may also be entitled to possession 
on certain conditions being not performed : 1928 
Cal 714 ; 30 3Iad 316 ; 1920 Mad 812; 4 All 493 
and 8 Cal 224 (PC), Foil ; 22 I C 28 and 1930 
Cal 165, Dist. [P 782 0 2] 

(e) Limitation Act (1908), S. 18 — Plaintiff 
establishing fraud of defendant in keeping 
him away from knowledge of his right — De- 
fendant must prove knowledge of plaintiff 
beyond period of limitation. 

The terms of S. 18, Limitation Act, are mate- 
rially different from S. 26, Real Property Limi- 
tation Act (3 and 4 Will. 4, C. 27), and when 
a plaintiff has established that by fraud of 
the defendant he had been kept from the know- 
ledge of his right to sue the burden is shifted on 
the defendant to show that the plaintiff had 
knowledge of the transaction impeached beyond 
the period of limitation : 1922 Cal 167, Foil, 

[P 783 C 1, 2] 

(f) Transfer of Property Act ( 1882 ), S. 14 
— Perpetuity — Condition in partition deed 
that one shall not purchase holding in the 
share of another — Clause not creating right 
in favour of any cosharer — Condition does 
not violate rule against perpetuities. 

There was a clause in a partition deed to the 
effect that one party shall not purchase for him- 
self or benami, a ryoti or under-ryoti holding 
allotted to the share of another party. In case 
of a breach of this condition the party was 
entitled to disregard to purchase and get khas 
possession of the holding. It was contended 
that this clause was against the rule against 
perpetuities : 

Held : that the clause did not create any 
right in property in favour of the cosharers of 
any of them. The ryots and under-ryots hold- 
ing under them could transfer their interest to 
any body ; only rights were reserved to quan- 
tum cosharers to disregard purchase of such 
rights by his other cosharers who got allotments 
elsewhere : 1927 Cal 41, Foil. ; 1929 Cal 263, 

Dist. [P 783 C 2] 

J. C. Soy, S. G. Taluqdar and Jatin^ 
dra N. Sanyal — for Appellants. 

Dr. Pal and Gopal Chandra Narain 
Choudhury — for Eespondents. 

Judgment. — The facts on which the 
controversy in this appeal rests are very 
simple and may be stated as follows : 

Kalinath Guha, the father of defen- 
dants 1 to 4 and husband of defendant 5 
Dinabandhu Guha, Kasiswar Guha, the 
plaintiff, Sulata Sundari Chaudhurani, 


widow of Biseswara Guha and Durga 
Mohan Guha, were the joint proprietors 
of certain properties. On 8th Septem- 
ber 1912 the said persons partitioned 
their properties by a registered deed. 
In Cl. 19 of the said deed it is provided 
that: 

A co-sharer shall not be able to purchase in 
his own name or in benami any ryoti or under- 
ryobi holding or any portion thereof situate 
within the allotment of another. If he does the 
person in whose allotment it is situate shall be 
entitled to take khas possession, and the pur- 
chaser or his benamidar shallinot be entitled to 
raise any objection; if he does it will be dis- 
regarded. 

The said clause as also other clauses 
of the partition deed are expressly made 
binding not only on the executants of 
the deed but on their heirs and legal re- 
presentatives. 

A ryoti holding going by the name of 
Earn Kanai Sil was within the plaintiff's 
allotment. In contravention of the 
terms of the said clause defendants 1 to 
4, the heirs of Kali Nath Guha, pur- 
chased on 5th June 1916, 15i annas 
share of the said ryoti holding from 
Kalidas Sil and Hara Sundary Dassi, 
the ryots in the benami of one Rajendra 
Narayan Ohowdhury. On the same date 
Kalidas Sil, defendant 6, took an osat 
ryoti from the ostensible purchaser 
Rajendra Narayan Ohowdhury and con- 
tinued in possession as before. This 
contrivance was adopted by defendants 
1 to 4 in order to conceal from the 
plaintiff that the purchase was really 
by them and the cloak of secrecy was 
maintained so successfully for a number 
of years that even Kalidas Sil could not 
know that the real purchasers were de- 
fendants 1 to 4 and that they were his 
real landlords. Defendants 1 to 4 sub- 
sequently made a gift of the same to 
their mother, defendant 5. 

The plaintiff came to Court with the 
allegation that though he knew of the 
sale of the ryoti holding by Kalidas Sil 
and Hara Sundary Dassi to Rajendra 
Narayan Choudhury he did not know 
that Rajendra Narayan Chowdhury was 
the benamidar of defendants 1 to 4, and 
that he was kept away from knowing 
the real nature of the said purchase by 
the fraud of defendants 1 to 4 and that 
he came for the first time to know that 
defendants 1 to 4 were the real purcha- 
sers in March 1928. On the said aUega- 
tions he instituted this suit on 11th 
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February 1930 and claimed possession 
on the basis of CL 19 of the partition 
deed. Many defences were put forward 
in the lower Courts but all were over- 
ruled. The Court of first instance de- 
clared that defendants 1 to 5 did not 
acquire any title to the ryoti-holding 
Mudafat Ram Kanai Sil, and further 
held that the plaintiff was entitled to 
recover rent of the said ryoti holding, 
meaning, obviously, from defendant 6. 
The defendants filed an appeal before 
the learned District Judge. At the time 
of the argument a plea was raised by 
the appellants that the plaint had been 
insufficiently stamped. Thereupon the 
plaintiff put in a petition on 23rd 
August 1932 stating that he did not 
want khas possession and would bo 
satisfied if he is allowed to get rent from 
defendant 6; that is ho proceeded upon 
the footing that by reason of CL 19 of 
the partition deed the 15i annas of the 
ryoti holding purchased by defendants 
1 to 4 should be wiped away. The said 
prayer was allowed by Order No. 13 
passed by the learned District Judge on 
the same date. The learned District 
Judge dismissed the appeal. In his de- 
cree he declared that the plaintiff was 
entitled to get rent from defendant 6, 
the rent which defendant 6 stipulated 
to pay by the under ryoti kabuliat 
which he had executed in favour of 
Rajendra Narayan Chowdhury on 5th 
June 1916. 

Mr. Roy appearing for the principal 
defendants appellants has raised a 
number of points before me. Two of 
them require serious consideration, but 
the rest are of no substance. The two 
substantial contentions are that (a) the 
suit is barred by limitation, and (b) 
Cl. 19 of the partition deed violates the 
rule against perpetuities and so unen- 
forceable. I will deal with these points 
last of all. 

The other points raised by him are: 
(i) The purchase being not of the whole 
of the ryoti holding Mudafat Ram Kanai 
Sil, CL 19 of the partition deed does not 
apply; (ii) Cl, 19 of the partition deed 
does not bind heirs and assigns of the 
executants; (iii) there being no prayer 
for recovery of rent, and the only prayer 
being for possession, the decree passed 
is erroneous, especially when the plain- 
tiff*' challenged in his plaint the osat 
ryoti created by Rajendra Narayan 


Choudhury in favour of defendant 6; 
(iv) no decree for rent could be passed 
against defendant 6 in this suit, as a 
former suit for rent brought by the 
plaintiff against defendant 6 had been 
dismissed on the finding that the plain- 
tiff had dispossessed defendant 6 from a 
portion of the ryoti holding; (v) that the 
plaintiff has ratified the purchase of 
defendants 1 to 4 in the course of an 
adjustment of accounts between him and 
the said defendants in December 1923; 
(vi) the plaintiff having himself violated 
CL 19 of the partition deed by purchas- 
ing ryoti and osat ryoti holdings in the 
shaham of Kali Nath Guha is not enti- 
tled to any relief. 

Some of these contentions are new 
ones, for the first time raised here, and 
some proceed upon misconception of 
facts, but all have the merit of having 
no substance. The first and the second 
contentions are against the express pro- 
visions of the partition deed, the provi- 
sions which I have mentioned above, 
and points Nos. 4 and 5 are absolutely 
new points. Apart from the fact that 
points Nos. 4 and 5 involve investiga- 
tion of facts, and so cannot be allowed 
to be urged for the first time in second 
appeal, there are no merits in the same. 
The Subordinate Judge has found that 
at the time of the adjustment, the fact 
that Rajendra Narayan Chowdhury was 
the benamidar was not disclosed by 
defendants land 4, a finding not touched 
or reversed by the learned District 
Judge. How on such a finding a case of 
ratification can arise I fail to see. Nor 
can I see how point No. 4 arises at all. 
This suit is not a suit for recovery of 
rent of the ryoti holding from defen- 
dant 6. By the application which the 
plaintiff made before the District Judge 
on 23rd August 1932, the substance of 
which I have stated above, the plaintiff 
abandoned his prayer for khas posses- 
sion, but the effect of his petition and 
the decree which he has obtained from 
the District Judge is still a decree for 
possession against defendants 1 to 5. 
He has obtained a decree for possession 
through defendant 6 who is to be his 
direct tenant by reason of the declara- 
tion given by the District Jndg^ in his 
favour. Surely it was open to the plain- 
tiff during the progress of the suit to 
withdraw his challenge to defendant 6, 
accept him as a tenant of his and reco- 
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ver possession from defendants 1 to 5 
through the said defendant 6, For these 
reasons I overrule the first five points 
raised by Mr. Roy. 

Regarding the sixth point Mr. Roy 
invokes in his aid the maxim that he 
^ho seeks equity must come with clean 
hands. In England the said maxim has 
been confined strictly to cases where the 
plaintiff seeks equitable reliefs. If the 
plaintiff has purchased raiyati or under- 
raiyati holding in the shaham of Kali- 
oath Guha, the defendants can sue him 
if in time, but that is in my judgment 
no defence to this action. I now pass 
30 to the two substantial points invol- 
ved in the appeal, namely: (a) if the suit 
is barred by limitation, and (b) is Cl. 19 
of the partition deed an illegal clause, 
by reason of its violating the rule against 
perpetuities ? 

Regarding the point of limitation Mr. 
Roy contends, firstly, that Art. 113 is 
bhe article applicable; secondly. Art. 120, 
ind, thirdly, if Art. 143 is applicable, 
which is the article applied by the 
Courts below, limitation runs from date 
of the conveyance by Kalidas Sil and 
Hara Sundary Dassi in favour of Ra- 
jendra Narayan Choudhury, there being 
no scope on the evidence in the case for 
the application of S. 18, Lim. Act. In 
my judgment the suit being not a suit 
for specific performance of a contract 
there is no scope for the application of 
Art. 113. The plaintiff does not require 
an act of the defendants to perfect his 
title; all that he asks for is possession 
through the help of Court, The compe- 
tition is between Art, 120 and Art. 143, 
and if Art. 143 is the proper article to 
apply there can be no scope for the ap- 
plication of Art. 120. 

In my judgment Art. 143 applies to 
this case. Mr. Roy contends that that 
article is applicable only to suits bet- 
ween landlord and tenant based on for- 
feiture and in support of his contention 
relies upon some observations in 18 
C L J 553 (1) and 57 Cal 289 (2). Art. 
143 is in general terms. By its terms it 
applies to all suits for possession, when 
the plaintiff becomes entitled to posses- 
sion by reason of any forfeiture or 

1. Bhairab Chandra Naskac v. Kadam Bewa, 

(1913) 22 I C 28=18 0 L J 553. 

2. Abinash Chandra Ghosh v. Narahari Mather, 

1980 Cal 166=123 I C 444=57 Cal 289=60 

C L J 260. 


breach of condition. A tenancy can be 
forfeited on the breach of a covenant in 
a lease providing in such cases for re- 
entry, Of where the title of the landlord 
is repudiated, but other interest owned 
by persons other than tenants can be 
forfeited by rules of law or by reason of 
breach of express conditions, and a per- 
son may also be entitled to possession 
on certain conditions being not per- 
formed. The forfeiture of an estate 
owned by a Hindu widow on remarriage 
is an instance. This article has been 
applied to such a case in other Courts 
although the point is not settled in this 
Court: 1928 Cal 714 (3). It has also 
been applied to cases coming under the 
provisions of S. 119, T. P. Act, on the 
footing that by that section a condition 
is imposed by law to exchanges of pro- 
perty for mutual return if one party is 
deprived of what he got by exchange: 
30 Mad 316 (4) and 42 Mad 690 (5). 
It has also been applied to a case 
where a purchaser agreed to put the 
vendor in possession of a part of the 
property purchased on his failure to pay 
the vendor certain annual fees: 4 All 
493 (6). -In 8 I A 210 (7) as a result of 
a family settlement a Hindu widow re- 
tained half share of certain villages 
which belonged to her husband, and her 
cosharer retained the remaining half 
share. The widow agreed not to alienate 
the properties which were to go over to 
her cosharer at her death. The widow 
alienated four annas share in some of 
the villages and on her death the suit 
was brought by her cosharer to recover 
the said share of the said villages from 
the transferee. The suit was brought 
beyond 12 years of the transfer but 
within 12 years of the widow’s death. 
Sir Arthur Hobhouse on a construction 
of the covenant held that it did not pre- 
vent an alienating by the vridow of her 
life estate, and there were no words of 
forfeiture there and so there was no 
forefeiture on the transfer being effected. 
In this view of the matter Art. 144, Act 

8. Tilottoma Dassi v. Madhu Sudan Giri, 1928 
Cal 714=117 I C 703. 

4. Raja Gopalam v. Kasivasi Somasundara 
Thambiran, (1907) 80 Mad 316=17 M L J 149. 
6. Sreenivasa Aiyangar v. Johnsa Rowther, 1920 
Mad 812=61 I 0 989=42 Mad 690. 

6. Bhojraj v. Gulshan Ali, (1882) 4 All 493=1882 
AWN 125. 

7. Mt. Bebea Sahodra v. Roy Jung Bahadur, 
(1882) 8 Cal 224=8 I A 210 (P C). 
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9 of 1871, which corresponds to Art. 143 
of the present Act, was not applied, but 
he held that time ran from his widow's 
death. If Art. 144, Act 9 of 1871, had 
been applicable only to suits between 
landlord and tenant Sir Arthur Hob- 
house would have said so and there 
would have been no necessity to con- 
strue the covenant in question and to 
hold that Art. 144 of that Act was in- 
applicable because of the construction 
so put upon it. When a particular arti- 
cle is intended to be made applicable to 
suits between landlord and tenant only 
it is stated to be so in express terms in 
the Limitation Act (Art. 139). 

The cases cited by Mr. Eoy do not 
support him. In both the cases cited the 
suit was brought on the footing that 
there was a tenancy and the same had 
been forfeited. It was held that Art. 143 
was not applicable as there was at no 
time any relationship of landlord and 
tenant. If that was so, there was or 
could be no question of forfeiture. I 
accordingly hold that Art. 143 applies 
to this case and time ran from the date 
of the purchase by Eajendra Narayan 
Choudhury, which being beyond 12 
years of the institution of the suit, it is 
prima facie barred by limitation, unless 
the case comes within S. 18, Lim. Act. 
The finding of the Courts below is that 
by contrivances adopted by defendants 
1 to 4 the plaintiff was kept from know- 
ledge of his right to sue. The methods 
adopted were so effective that even 
Kalidas Sil did not even up to the 
year 1919 know that defendants 1 to 
4 were his landlords in respect of his 
osat raiyati. These findings of the 
Courts below, in my judgment, are 
good findings and defendants 1 to 4 can- 
not in my judgment succeed by simply 
showing that by diligent inquiries the 
plaintiff could have known of the 
real nature of Eajendra Narayan's pur- 
chase much earlier. In 49 Cal 886 (8) 
Sir Ashutosh Mookherjee has pointed 
out that the terms of S. 18, Lim. Act are 
materially different from 8. 26, Eeal 
Property Ijimitation Act (3 and 4 Will. 
IV, C. 27) and that when a plaintiff has 
established that by fraud of the defen- 
dant he had been kept from the know- 
ledge of his right to sue the burden is 

8. Biman Chandra Dutt v. Promotha Nath 
Ghosh, 1922 Cal 167=68 I 0 94=49 Cal 886= 
36 C L J 296. 


shifted on the defendant to show that 
the plaintiff had knowledge of the tran- 
saction impeached beyond the period of 
limitation. If the defendant only asserts 
or proves that the plaintiff had some 
clues and hints which if vigorously and 
acutely followed up might have led to a 
complete knowledge of his fraud, he does 
not discharge the burden shifted on to 
him, though under the English Act, he 
may have done so. For these reasons 
having regard to the finding of the lower 
appellate Court that the plaintiff* first 
came to know in the year 1923 that the 
purchase was really by defendants 1 to 4 
and that he was prevented by fraud of 
defendants 1 to 4 from knowing the same 
before, I do hold that the suit is in time. 
Eegarding the point that Cl. 19 of the 
partition deed violates the rule against 
perpetuities 1 am of opinion that it is 
not a good point. That clause did not 
create any right in property in favour of 
the co-sharers of any of them. The rai- 
yats and under-raiyats holding under 
them could transfer their interest to 
any body, only rights were reserved 
to a quandum co-sharer to disregard 
purchase of such rights by his other 
co-sharers who got allotments else- 
where. The case is in my judgment 
governed by the principles formulated 
by Greaves and Mukherji, JJ., in 44 
C L J 220 (9). The clause in question 
cannot be construed as a clause for pre- 
emption and so 56 Cal 487 (10) does not 
apply. I accordingly affirm the judg- 
ment and decree of the District Judge 
and dismiss the appeal with costs. 
Leave to appeal under the Letters Patent 
asked for is granted. 

B.D. Appeal dismissed. 

9. Jogesh Chandra Roy v. Asaba Khatoon, 1927 
Cal 41=98 I 0 46=44 C L J 220. 

10, Kala Chand Mukherjee v. Jatindra Mohan 
Banerjee, 1929 Cal 263=117 I C 866=66 Cal 
487=33 C W N 150. 
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Mukeeji and S. K. Ghose, JJ. 
Luxman Chandra Mistry and another 
— Defendants — Appellants. 

V. 

Charu Chandra Mittra and another — 
Bespondents. 

Appeal No. 109 of 1932, Decided on 
13th June 1936, from original decree of 
Special Land Acquisition Judge, 24-Par- 
ganas, D/- 1st February 1932. 
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(a) Lease — Construction — Tenant unable 
to acquire any right of transfer or any other 
legal right under the kabuliyat — Tenancy 
created was ‘^enancy-at^will.** 

Where character of tenancy is to be deter- 
mined, the terms of the kabuliyat should be 
looked into. [P 784 0 2] 

Under one of the terms of the kabuliyat the 
tenant was not to acquire any right of transfer 
or any other legal rights. 

Held: that the tenancy created was tenancy- 
at-will : 1927 Gal 179 and 1921 Gal 474, Dist. 

[P 786 0 1] 

(b) Record of Rights — Value of — Tenancy 
land used for residential and horticultural 
purposes. 

Where tenancy is not merely used as one for 
residential purposes but also for horticultural 
purposes, the Record of Rights will have the 
same value as it would have in any other case. 

[P 786 0 1] 

Amarendra Nath Bose and Harideb 
Chatterjee — for Appellants. 

HiralaL Chakravarty and Panchanan 
Ghosal — for Respondents. 

Judgment. — The only question in 
this appeal is whether the appellants 
had such rights in certain lands which 
have been acquired under the provisions 
of the Land Acquisition Act as would 
entitle them to a part of the compensa- 
tion money. The lands were acquired 
under a declaration dated 3 1st January 
1927 and the appellants were claimants 
Nos. 4 and 5 in the land acquisition pro- 
ceedings, the former being the tenants 
in respect of two land acquisition 
plots 8 and 9, plot 8 being a piece of 
land and plot 9 a doba. Claimant No. 5 
was the tenant in respect of two other 
land acquisition plots 13 and 14, the 
former being a piece of land and the 
latter a tank. The Collector had divided 
the compensation money equally between 
the two claimants on the one side and 
their landlords, the Lakhrajdars, on the 
other. On a reference which arose out 
of an application made by the landlord 
and also out of an application which the 
appellants made, the learned Judge has 
awarded the whole of the compensation 
money to the Lakhrajdars. From this 
decision the appellants have preferred 
this appeal. 

It appears that the survey and settle- 
ment operations were going on in the 
locality about the time when the decla- 
ration was made and we are told that 
the actual survey had been made in or 
about the year 1925-1926. The Record 
of Rights that was prepared in con- 
nexion with these operations, we are 
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told, was finally published sometime 
after the declaration. In the Record of 
Rights, the claimants were entered as 

rayats sthithiban that is, settled- 
rayats ; and one of the raiyats was des- 
cribed as having a korfa tenant under 
him. Against the name of the said 
korfa tenant, there was an entry that 
according to custom he had occupancy 
right. The land which this korfa ten- 
ant was occupying was described as sali 
land. The judgment of the learned 
Judge is not very happy and exception 
may justly be taken to certain remarks 
which are to be found in his judgment 
which create an impression that he was 
labouring under the idea that the claim 
which the appellant put forward was 
not a bona fide claim but that the object 
of their asserting that they had some 
rights in the land was simply to improve 
their status, they being by occupation 
dhobis, an occupation which they were 
not inclined to own or accept. The 
learned Judge says : 

The fact is that taking advantage of the set- 
tlement proceedings they are ambitious to be- 
come agriculturists. 

This sort of remark does not appear to 
us to be just or proper. But the deci- 
sion that he has arrived at on the ques- 
tion of the rights of the appellants to 
the land, in our opinion, is a decision 
which is justified upon the materials 
that are on the record. The learned 
Judge is right in saying that there is'no 
evidence showing that as a matter of 
fact the appellants were on the land 
before they executed the two kabuliyats 
by which they purported to obtain for 
themselves tenancies in respect of the 
land acquired. These kabuliyats were 
executed in 1916 and 1918 respectively. 
The terms of the two kabuliyats are the 
same and if the character of the tenancy 
of the appellants has to be determined, 
the terms of the kabuliyats have got to 
be primarily looked into. The kabuli- 
yat states that a certain annual rent 
was fixed in a lump and that rent was 
to be paid in four equal kists, and the 
tenant on agreeing to such rent was 
taking settlement of land as he was pre- 
pared to live on the land as a tenant 
was accepted by the lessor. Then it 
says : 

Without your permission I shall not be com- 
petent to cut down any trees that are or will 
grow on the land. You may cut down any 
trees for your requirements. 
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These two sentences clearly indicate 
that no right to the trees was to be en- 
joyed by the lessee. Then there is a 
clause which, in our opinion, is of con- 
siderable importance. It runs in these 
words : “Nor shall I acquire any right 
to transfer by way of gift or sale or any 
other legal right.** The plain words of 
this clause would suggest that the lessee 
was not to have any right under their 
respective leases to transfer by gift or 
sale or any kind of right whatsoever. 
But Mr. Bose appearing on behalf of the 
appellants has argued that the expres- 
sion “ or any other legal right ** is to be 
understood as meaning any other right 
which a tenant might occupy by remain- 
ing in the land for sometime, that is to 
say, some future right which a tenant 
coming under a lease of this description 
might acquire by occupation of the 
land for sometime. His object in put- 
ting this interpretation is to make out 
that the lessees might acquire a right of 
occupancy. Unless the words of the 
clause are unduly strained it is not pos- 
sible to attribute to it the meaning 
which Mr. Bose wants to attribute to it. 
There is no clause, it should be noted, 
suggesting that so long as the tenant goes 
on paying the rent that is fixed by the 
lease, he would be allowed to remain in 
occupation of the land; and in that res- 
pect the kabuliyat seems to contain terms 
which are almost entirely one-sided. 
Certain cases have been cited before us 
by Mr. Bose in order to induce us to 
hold that there being no words expressly 
limiting the term for which the lessee 
would be entitled to remain in occupa- 
tion of the land, it should be held that 
the lease would enure during the life- 
time of the lessee. In one of these 
cases, namely the case of 31 0 W N 46 
(l), the head-note says: 

Where a lease was to the effect that the land 
was settled with the lessee at an annual rent 
and the lessee was to enjoy and possess the same 
by constructing a homestead and residing 
therein, regularly paying the rent, 
and 

there was no term of inheritance in the lease, 
the interest created by the lease which was 
neither for a definite term nor one expressly for 
perpetuity, was not that of a tenant-at-will or 
of a yearly tenant, and it would be right to ap- 
ply to it the general rule of construction which 
is to the effect thaf if a grant was made to a 
man for an indefinite period it enures generally 

1. Ashutosh Lahiri v. Ohandi Oharan Mitra, 

1927 Cal 179=99 I 0 200=81 0 W N 46. 
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speaking at least for the life-time of the grantee 
unless there were some words showing the in- 
tention that a heritable grant was made. 

The lease in the present case is, it is 
true, a lease without any term fixed. 
But the clause to which wo have re- 
ferred and which provides that the 
lessee shall acquire no other legal right 
by which we understand that he shall 
not acquire any other legal right under 
the lease, is a clause which, in our opi- 
nion, makes a good deal of difference. 
In any case the decision quoted above 
turns on its own facts and the head, 
note is one which is certainly mis. lead- 
ing. In that case, after referring to the 
fact that there was no term of inherit- 
ance in the lease and that the lease was 
one, neither for a definite term, nor one 
expressly for perpetuity, what was said 
in the judgment was that in those cir- 
cumstances the terms of the document 
themselves not being very clear it was 
competent to look into the surrounding 
circumstances. And a number of sur- 
rounding circumstances were referred to 
as facts which had been found by the 
Court below for which there is nothing 
corresponding in the present case. It was 
found in that case that the lessee was to 
build his dwelling house on the land. 
There is no such provision in the present 
lease. Of course it cannot be said that 
it was intended that no house was to be 
erected although the lease was granted 
for residential purposes. But there were 
other facts. In that case another find- 
ing was that at the time the lease was 
granted a substantial sum was paid by 
the lessee to the lessor as nazarana. 
Then there was the fact that the lessees 
erected with the permission of the lessor 
some substantial structure upon the land 
and there were two transfers of the lessee*3 
interest and so on. None of these facts 
appears in the present case and upon the 
plain words of the kabuliyat to which we 
have referred it seems to us that no- 
thing more than a tenancy at will was 
intended to be created by the document. 
Another case to which our attention has 
been drawn is 47 Cal 979 (2). In that 
case, the grant was of an itmam, the 
word itself suggesting a tenancy which 
can never be of a precarious nature and 
with regard to a grant of that descrip- 
tion it was said: 

2. Jogesh Chandra Roy v. Makbul Ali, 1921 Oal 

474=60 I 0 984=26 OWN 867=47 Cal 979. 
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If a grant be made to a man for an indefinite 
period, it enures, generally speaking, for his 
life-time and passes no interest to his heirs, un- 
less there are some words showing an intention 
to grant an hereditary interest. 

If the other terms of the kabnliyat in 
the present case indicated that a pernoa- 
nent tenancy was intended to be created 
then the fact that no definite term was 
mentioned in the document would per- 
haps have entitled us to presume that 
the intention of the parties was to 
create a tenancy which would enure 
during the life-time of the lessee. 

We are of opinion that the present 
kabuliyat does not create in favour of 
the lessee any interest which can be 
held to be anything more than a tenancy- 
at-will. So far as the record of rights is 
concerned, the learned Judge was in- 
clined to think that because the lands 
were situated within the limits of 
Joynagore Municipality therefore the re- 
cord of rights was of no value. With 
this conclusion of the learned Judge, we 
cannot agree because it may be that the 
tenancy, having regard to the use that 
has been made of it, can be regarded not 
merely as one for residential purposes 
but also for horticultural purposes. And 
if the latter be the fact, the record of 
rights in this particular case will have 
the same value as it would have in any 
other case. But the entries appear to 
us to be incorrect inasmuch as the evi- 
dence that has been adduced in this case 
clearly shows that what is stated in the 
entries is not what is the real state of 
facts. The under-tenancy is said to be 
a sali land in the record of rights. But 
the evidence which the defendants have 
adduced in this case and to which our 
attention has been drawn shows that the 
land had never been paddy land, at least 
not before it was settled with a person 
who is said to be an under-raiyat. The 
whole of the evidence is to the effect 
that the claimant, whose land it is, had 
grown vegetables, plantain, betel-nut, 
cocoanut and some other trees. There 
are no materials on which it can be held 
that the entry of the name of this 
claimant as settled raiyat in the record 
of rights was justified and such materials 
as there are before us amply prove the 
contrary. That being the position we 
do not see how it is possible for the 
appellants to contend that any rights 
wbioh they have under the lease entitle 
them to a share in the compensation 
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money, The decision of the learned 
Judge seems to us to be correct. 

We accordingly dismiss this appeal. 
Having regard however to the fact that 
the appellants were on the land for a 
period of about ten years or so, we think 
we ought not to make them liable for 
the costs of this appeal because in our 
judgment they had enough justification 
to prefer this appeal, having regard to 
the extremely unsatisfactory nature of 
the judgment appealed from, and also in 
view of the fact that their occupation of 
the lands for a series of years may have 
created in their mind a genuine belief 
that they have some higher rights in 
the land. 

B.D. Appeal dismissed. 
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Nasim Alt and Henderson, JJ. 

Umasundari Dasi — Appellant, 
v. 

Prafulla Kumar Mondal and another 
— Respondents, 

Appeal No. 1938 of 1932, Decided on 
6th August 1935, from appellate decree 
of Addl. Sub-Judge, Burdwan, D/- 11th 
July 1932. 

Landlord and Tenant — Stranger claiming 
right through tenant by purchase of tenancy 
— Nature of tenancy should be determined 
before declaring stranger’s rights. 

Whore a person claims a declaration of ten- 
ancy rights against a landlord for lands held by 
him as purchaser of a tenancy from a tenant, 
the suit cannot be disposed of before determin- 
ing the nature of the tenancy of the vendor 
tenant. [P 787 C 2] 

Nagendra Nath Ghose, N. G. Sen 
Gupta and Urukramdas Ghakravarti — 
for Appellant. 

Dr. Mukherjee and Sanat Kumar GhaU 
terjee — for Respondents. 

Nasim Ali, J. — This appeal arises 
out of a suit for a declaration of the 
plaintiff’s right on certain char lands 
which are described in schedule of the- 
plaint. The plaintiff’s case briefly stated 
is as follows; Plot 1 of the plaint apper- 
tains to Mouza Gohagram of which the 
defendants are the talukdars. Plot 2 
appertains to Mouza Sansar and the 
defendants are lessees in respect of the 
said plot under the proprietors of Mouza 
Sansar. One Dhan Krishna Jas was in 
possession of these two plots of lands as 
a permanent raiyat at a yearly rental 
of Rs, 20 and that while he was in pos- 
session of these lands he used to grow 
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Paddy on portions of them and take the 
reeds kasia grass and other self-sown 
plants and trees on these lands. Dhan 
Krishna died leaving his son Hanseswer 
as his sole heir. After Hanseswer's 
death his widow Aghore Kumari in- 
herited this jama and after her death 
Bhutnath and Provakar, the reversionary 
heirs of Hanseswer, inherited this pro- 
perty and sold them to the plaintiff on 
16th Kartik 1330 B. S. The plaintiff is 
in possession of the lands but the defen- 
dants are trying to take kabuliyats from 
the tenants who have been inducted into 
the lands by the plaintiff. The plain- 
tiff is therefore entitled to have his 
kayami mokrari rayati right declared to 
this property. 

Defendant 1 only contested the suit. 
Her defence in substance is that plot 2 
is in khas possession of the proprietor 
of Mouza Sansar and that she was only 
a lessee in respect of the said plot hav- 
ing a forest right only on the basis of a 
lease dated 1253 B. S. She farther states 
that she as well as her coaharer, hus- 
band of defendant 2, are in khas posses- 
sion of plot 1, and that the plaintiff’s 
predecessor Dhan Krishna had only 
Bankar right in plot 2. She denies the 
right of Dhan Krishna, or his successor 
in interest or of plaintiff to the soil of 
the lands. Objections were also taken 
by her to the maintainability of the 
suit under S. Ill, Ben. Ten. iVct, and 
S. 42, Specific Relief Act. Issues were 
settled in the suit on I9th December 
1929. On 18th November 1930, the plain- 
tiff put in an application for amending 
the plaint by striking out his prayer for 
declaration of his mokrari kayami rayati 
right to the lands and by inserting a 
prayer for declaring his tenancy right 
in the lands in order to meet the objec- 
tion of the defendants that the suit was 
not maintainable in view of the provi- 
sions of S. Ill, Ben. Ten. Act. This 
prayer was allowed by the learned Mun- 
sif and the only point for determination 
before the trial Court was whether the 
plaintiff’s vendor was a tenant or had 
only bankar right in the disputed lands. 
The learned Munsif on a consideration 
of the entire evidence gave judgment in 
favour of the defendant and dismissed 
the plaintiff’s suit. An appeal was there- 
after taken by the plaintiff to the lower 
appellate Court and the learned Judge 
has reversed the decision of the trial 
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Court and has decreed the plaintiff’s 
suit. Hence the present second appeal 
by defendant 1. 

The first point urged by the learned 
advocate for the appellant is that the 
judgment of the lower appellate Court 
is not a proper judgment of reversal. 
This contention must prevail. It ap- 
pears that as regards plot 2, there was a 
definite finding by the trial Court that 
the Meas of Sansar are in possession of 
jack-fruit garden and cultivable lands 
in plot 2, and that the plaintiff made no 
attempt to show that his predecessors 
in-interest were ever in possession of 
the lands in the said plot. The learned 
Judge further does not appear to have 
considered properly the finding of the 
trial Court as regards the nature of pos- 
session exercised by the plaintiff, the de- 
fendant and the superior Malik. Again 
it appears that the plaintiff relied upon 
a decree in a rent suit which was ob- 
tained at a time when plaintiff was the 
gomastha of defendant 1. The trial 
Court found this decree to be a fraudu- 
lent decree and one of the reasons given 
by the trial Court is that iu that suit 
part of the rent which was previously 
paid was also claimed. In reversing the 
finding of the trial Court on this point 
the learned Judge has not taken into 
consideration this fact at all. I am 
clearly therefore of opinion that there 
had nob been a proper hearing of the 
appeal by the lower appellate Court. 

The next point urged by the learned 
advocate for the appellant is that the 
findings of the lower appellate Court 
are not sufficient to give the plaintiff a 
decree. It is urged by the learned advo- 
cate that even if the plaintiff’s vendor 
had a tenancy right, unless the plaintiff 
succeeds in showing that such a tenancy 
was transferable without the consent of 
the landlord, the plaintiff is not entitled 
to get a declaration of his right to the 
property as against the defendant who 
is admittedly the landlord under whom 
the plaintiff claims the tenancy right. 
1 have already stated that in the plaint 
originally there was a prayer for a de- 
claration that the plaintiff has got 
kayami mokarari rayati right. In order 
to avoid the objection under S. Ill, 
Ben. Ten. Act, this prayer was expunged. 
In view of the fact that the plaintiff’s 
case is that he is a purchaser of some 
tenancy right, this suit cannot be dis- 
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posed of unless the nature of that ten- 
ancy is determined. This aspect of the 
matter was overlooked by the trial Court 
and was also overlooked by the learned 
Judge. In order to dispose of this suit 
finally it is necessary that the question 
of the nature of the tenancy of Dhan 
Krishna Jas must be decided in this suit. 

The result therefore is that this ap- 
peal is allowed, the judgment and decree 
of the lower appellate Court are set 
aside and the case is sent back to the 
lower appellate Court for re- hearing of 
the appeal. The learned Judge is directed 
(Ij to decide the question whether the 
plaintifl's predecessor- in-interest Dhan 
Krishna Jas was a tenant or he had 
merely Bankar right to the disputed 
lands on the evidence which is already 
on the record, (2) to decide the question 
whether Dhan Krishna had a transfer- 
able right in the disputed lands, that is, 
a right which was transferable without 
the consent of the landlords, after ad- 
mitting in evidence the Record-of-Rights 
which has been published, and after 
taking such evidence as the parties may 
desire to adduce on the point; (3) to 
come to a finding on the question of 
maintainability of the suit under S. 42, 
Specific Relief Act. As the plaintiff 
amended the plaint by striking out the 
prayer for declaration of his alleged 
kayami mokrari right to the disputed 
lands, he must pay costs to defendant 1 
incurred by her in the lower appellate 
Court as well as in this Court within a 
fortnight from the date of the arrival of 
the record in the lower appellate Court; 
in default the plaintiff will not be en- 
titled to adduce any evidence and the 
defendant will be entitled to realise the 
same by execution. Further costs will 
abide the result. The appellant is al- 
lowed to take back the copies of the 
Record-of-Rights which were filed by 
her in this Court, 

Henderson, J. — I agree. 

B.D. Case remanded. 
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Costello and Lobt-Williams, JJ. 

Satish Chandra Mukherjee — Defen- 
dant — Appellant. 

V. 

Niladri Nath Mukherjee and others — 
Plaintiffs and Defendant — Respondents. 

Appeal No. 26 of 1934, Decided on 
11th July 1934. 


a) Will — Construction — Misrecital as to 
law not followed by disposition does not 
prove intention to supplement what would 
be got under law. 

A misrecital in a will as to the law applicable 
to the devisee, which is not followed by any 
disposition will not be sufficient to enable the 
devisee to contend that the testator was either 
supplementing what such person would get 
under the law, or substituting a provision in 
his will for the ordinary operation of law. 

[P 790 0 2] 

(b) Will — Construction — Gift must be 
either express or implied — Testator declar- 
ing that person has right independent of 
will — Recital is no evidence of intention to 
gift nor is there gift by implication. 

The gift by a testator, if there be any, must 
be found either in express words or by implica- 
tion. Where a testator, in one part of his will, 
has recited that he had given a legacy to a cer- 
tain person, but it does not appear that any 
such legacy was given, the Court takes the 
recital as conclusive evidence of an intention 
to give by the will, and fastening upon it, gives 
to the erroneous recital the effect of an actual 
gift. Where however the testator only makes 
a declaration that he supposes that a party who 
is referred to has an interest independent of the 
will, such a recital is no evidence of an inten- 
tion to give by the will, and cannot be treated 
as a gift by implication; Adams v. Adams, 1 
Hare 637, Rel. on.; Hall v. Lictch^ 9 376, 

Diss from. [P 791 0 1] 

Material portion of a will ran as follow; “On 
my demise my wife shall become full (absolute) 
owner of my entire moveable properties according 
to law, consequently there is no necessity for 
any will in respect of the same also. The copy- 
right to my books is reckoned among moveable 
properties.” The question was whether the 
testator by those words gave his moveable pro- 
perties to his wife, and if so to what extent: 

Held: that the testator did not make a gift 
by his will of the moveables including copy- 
right in the books to his wife. 

fP 790 C 1; P 792 C 2] 

Sarat Chandra Das Choudhury and 
S* a. Das Gupta — for Appellant. 

S. B. Sinha, S. N. Budra and JJ. N. 
Bhattacharya — for Respondents. 

Costello, J. —Three persons Niladri 
Nath Mukherji, Himadri Nath Mukherji 
and Bindhyadri Nath Mukherji who 
were the grandsons of Rai Bankim 
Chandra Ohatterjee Bahadur who died 
on 8th April 1894, brought the suit out 
of which this appeal arises, against 
Satish Chandra Mukherji who is des- 
cribed as the proprietor of the ‘Basu- 
mati* and of the Basumati Press and 
Basumati Sahitya Mandir, and as carry- 
ing on business as book-seller and pub- 
lisher, and also against Brojendra Sundar 
Banerji who is the first cousin of the 
three plaintiffs and so also a grandson of 
Rai Bahadur Bankim Chandra Chat- 
terjee. The three plaintiffs are the sons 
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of Sm. Nilabja Kumari Debi, and the 
defendant Brojendra is the son of Sm. 
Sarat Kumari Debi. Those two ladies 
are the daughters of Rai Bahadur Bankim 
Chandra Chatterjee. The plaintiffs 
sued for recovery of damages which 
they assessed at one lac of Rupees for 
infringement of the copyright in the 
works of Bankim Chandra who was a 
well-known Bengalee litterateur, and 
the author of a large number of books, 
a list of which was set forth in para. 1 
of the plaint. 

Brojendra Sunder Banerjee, defen- 
dant 2 as the purported owner of the 
copyright in the works of his grand- 
father, had granted a licence to defen- 
dant 1 for the publication of those 
works. Brojendra was supposed to have 
acquired the ownership of the copyright 
in his grandfather's works in this way: 
Rai Bahadur Bankim Chandra was mar- 
ried to a lady named Rajlakshmi Debi. 
It is said that under the will of Bankim 
Chandra, dated 23rd May 1890, Eaj- 
lakshmi became the absolute owner of 
the copyright. Letters of Administration 
having been granted to her on 21st 
July 1894. Rajlakshmi herself made a 
will on 2nd September 1894 and to that 
will was added a codicil on 10th March 
1907 whereby she bequeathed the copy- 
right in her husband’s books to her 
elder daughter Sm, Sarat Kumari, the 
mother of defendant 2. In 1908 the 
licence in respect of the copyright had 
been granted by Rajlakshmi to the 
father of defendant 1, and on 20th May 
1926, after Sm. Sarat Kumari bad ac- 
quired the copyright by virtue of the 
provisions of her mother’s will, she in 
her turn granted a licence to Satish 
Chandra Mukherjee, defendant 1 in the 
suit. That licence was for a period of 
five years. Shortly after that, on 19th 
September 1926, Sarat Kumari by a re- 
gistered deed of gift transferred to her 
son Brojendra all her rights in the copy- 
right in her fathers books. On 4th 
April 1928 there was an agreement 
between Brojendra and defendant 1 
Satish, which conferred upon the latter a 
right to publish the books of Bankim 
Chandra Chatterjee. In the plaint, the 
date from which the alleged infringe- 
ment is said to have begun, was 23rd 
December 195 j7. 

The plaintiffs founded their claim on 
the fact that their aunt Sarat Kumari 
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had died and they said, her right had 
come to an end, because she only hadi 
according to the plaintiffs' contention, 
the rights of a Hindu daughter in suc- 
cession to the rights of her mother, Raj- 
lakshmi, who herself also had only the 
rights of a Hindu widow. Sm. Nilabja 
Kumari, the mother of the plaintiffs, had 
predeceased Rajlakshmi Debi. The case 
of the plaintiffs so far as their rights are 
concerned depended on the question, 
whether or not Bankim Chandra dis- 
posed of the copyright in his works by 
the will to which I have already referred 
and which is dated 23rd May 1890. The 
case was tried by Roy, J., and the learned 
Judge came to the conclusion that the 
plaintiffs had established their case, be- 
cause the copyright had not passed 
under the will of BankimChandra at all. 
The learned Judge put the matter thus : 

The plaintiffa claim title to the copyright in 
the books by inheritance and it is conceded that 
if by his will, dated 23rd May 1890, the late Rai 
Bahadur Bankim Chandra Chatterjee had made 
no testamentary disposition of the copyright in 
his books in favour of his widow, Sm. Rajlakshmi 
Debi, the plaintiffs and defendant 2 Jointly be- 
came the owners of the copyright on the death 
of 5m. Sarat Kumari Debi. 

The learned Judge pointed out that 
there was no dispute about the facts of 
the case. As I have already said Rai 
Bahadur Bankim Chandra died on 8th 
April 1894. Roy, J., stated that the ques- 
tion which he had to decide in this 
form : 

The question for determination therefore is 
whether or not on a proper construction of the 
will of Rai Bahadur Bankim Chandra Chatterjee 
there was a testamentary disposition of the 
copyright in the books mentioned in the plaint, 
in favour of his widow Rajlakshmi Debi. 

Then he said : 

The learned counsel for the plaintiffs has 
submitted that there are no words in the will 
indicating that the testator intended to make a 
gift of his moveable properties or the copyright in 
his books by his will, and that on the contrary 
the terms of Cl. 3 of the will made it clear that 
the testator did not consider it necessary to make 
any testamentary disposition in respect of those 
properties. 

Now, the only real question which we 
have to decide is that which is set out 
clearly by the learned Judge. Cl. 3 of 
the will of Rai Bahadur Bankim Chan- 
dra, which we have understood to be in 
these terms, according to the translation 
used at the trial and placed before us in 
the paper book : 

On my demise my wife shall become full (abso- 
lute) owner of my entire moveable properties ac- 
cording to law, consequently there is no neces- 
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sity for any 'will in respect of the same also. 
The copyright to my books is reckoned among 
moveable properties. 

The question therefore is whether the 
testator by those words gave his move- 
able properties to his wife, and if so to 
what extent. Mr. Eoy Chowdhury on 
behalf of defendant 1, the appellant be- 
fore us, put forward a slightly different 
version of Cl. 3 in this form : 

On my demise my wife shall become full (abso- 
lute) owner of my entire moveable properties ac- 
cording to law, for this reason about her right, 
or about the character of her right, there is no 
necessity for making any will. The copyright 
to my books is reckoned among moveable proper- 
ties. 

We have had a further translation of 
jhis Bengali document, that is of Cl. 3, 
made by an interpreter of this Court for 
the purpose of this appeal. According 
to that translation, the clause will read 
in English as follows : 

After my death, to all my moveable properties 
my wife shall be fully entitled, and that accord- 
ing to law. For this reason in that respect too 
there is no need for any will. The copyright of 
my books is considered as one included in the 
moveable properties. 

It is necessary to consider the general 
scheme of this will. It consists of four 
clauses. The fourth clause being how- 
ever merely for the purpose of revoking 
a former will, needs no further comment. 
Under Cl. 1, the testator gave certain 
properties to his wife, and by concluding 
words of that clause he made it quite 
clear that he intended to give her those 
properties in absolute ownership and not 
merely in the right of a Hindu widow. 
In Cl. 2 he says : 

I see no necessity of making will in respect 
of my other immoveable properties. 

Therefore, I would think it quite cer- 
tain that as regards the other immove- 
able properties other than mentioned 
in Cl. 1, the testator intended to give 
to bis wife no more than the rights 
which the law would give her as a 
Hindu widow. Then comes Cl. 3 of 
which I have given three English ver- 
sions. Under that clause, it may well 
be that the intention of the testa- 
tor, or at any rate the ideas of the 
testator, was that his wife would get 
the moveable properties in absolute 
ownership. It may possibly, on the 
other hand, be contended that he 
thought she would get the moveable 
properties in the rights of a Hindu 
widow. I am disposed to think that 
what really was in the mind of the 


testator as regards the moveables, was 
that his wife would have the moveables 
in absolute ownership. That seems to 
me to put upon the whole document a 
reasonable interpretation. What is re- 
ally to be determined however is whe- 
ther by Cl. 3 the testator conferred any 
rights at all on his wife. The outstand- 
ing fact shown by Cl. 3 is that the 
testator thought that the law would 
confer certain rights in the moveable 
properties on his wife after his death. 

Then he seems to say that as the law 
would operate to confer rights on his 
wife, there was no need for him to make 
any disposition by will at all. 

Mr. Roy Chowdhury put before us the 
second and the third translations, which 
I have already quoted, for the purpose 
of suggesting that the testator really 
meant that the law would confer upon 
the wife an absolute interest in the 
moveables, or rather that as the testa- 
tor thought that the law would confer 
such a right, there was no need to make 
any special reference or disposition as 
regards the nature and character of the 
right which his wife would acquire. He 
contended therefore that we ought to 
read the clause as meaning, at any rate 
by implication, that the testator was 
giving to his wife by that clause, or in- 
tended to give to his wife an absolute 
ownership in the moveable properties 
including the copyright. It seems to me 
to make no difference whatever whether 
one takes the view that the testator 
thought that the law would give to his 
wife an absolute right to the moveables 
or whether he only thought that the law 
would give his wife the right of a Hindu 
widow as regards the moveables, be- 
cause in either event we have to decide 
whether there is, by implication, a gift 
in the will itself. It may be that as 
regards the testator’s statement as to 
the law it was a misrecital. The law 
does not give to a Hindu widow an 
absolute right even in immovables. But 
a misrecital which is not followed by 
any disposition, will not, in my opinion, 
be suflBcient to enable the appellant in 
this case to argue that the joint effect of 
the two parts of the clause, is that in 
substance the testator was either sup- 
plementing what his wife would get un- 
der the law, or substituting a provision 
in his will for the ordinary operation 
of law. 
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A number of cases was cited before 
the learned Judge, but the law on this 
matter is, in my opinion, sufiSciently 
and accurately stated in the judgment 
of Vice-Chancellor Wigram in 1 Hare, 
537 (l). In that case a devise and be- 
quest of a certain real and personal 
estate upon trust for the children of the 
testator subject however to the dower 
and thirds at common law of his wife, 
followed by a direction to apply the 
rents, issues and profits, after deducting 
the dower and thirds of his wife, to the 
maintenance of the children, was held 
not to be by implication, a gift of any 
interest in the estate to the wife; 
although in fact the wife had no dower. 
The learned Vice-Chancellor put the 
matter thus (at p. 540): 

I certainly think that this is a hard case upon 
the widow; but, whatever my opinion in that 
respect may be, I cannot make a provision for 
her, which the testator has not directed. 

The question in all these cases is, 
whether the testator has actually made 
any gift; and the gift, if there be any, 
must be found either in express words 
or by implication. Whore a testator, in 
one part of his will, has recited that he 
had given a legacy to a certain person, 
but it has not appeared that any such 
legacy was given, the Court has taken 
the recital as conclusive evidence of an 
intention to give by the will, and, 
fastening upon it, has given to the 
erroneous recital the effect of an actual 
gift. Where, however, the testator says 
that only which amounts to a declara- 
tion that he supposes that a party who 
is referred to has an interest indepen- 
dent of the will, such a recital is no 
evidence of an intention to give by the 
will, and cannot be treated as a gift by 
implication. The distinction between 
the two cases is marked and obvious. In 
the former the erroneous recital is evi- 
dence of an intention to give by the 
will inadvertently not expressed. “In 
the latter”, as it is expressed by Mr. 
Jarman “On Wills” (the author of the 
well, known treatise on Will), 
such recitals do not in general amount 
to a devise ; for, as the testator evidently con- 
ceives that the person referred to possesses a 
title independently of his own, he does not 
intend to make an actual disposition in favour 
of such person. 

The learned Judge then said: 

I cannot distinguish the case before me, in 

prin ciple from those I have refer red to. 

1. Adams v. Adams, (1842) i Hare ^537=11 L J 
Oh 305=68 R R 181. 


Calcutta 791 

It seems to me that in the present 
instance the testator Bankim Ohandra 
Ohatterjee supposed that his wife had 
or would have an interest in the move- 
able properties entirely independent of 
the will, her interest either amounting 
to absolute ownership or to that of a 
Hindu widow. Which ever it was, how- 
ever, in my opinion makes no difiference. 
What the testator in effect said was 
this : because my wife will by reason of 
her inherent right by operation of law 
got my moveables it is not necessary for 
mo to say anything about them in the 
will at all. In these circumstances, it 
seems to me quite impossible to say that 
there was any gift by implication by 
reason of the recital with regard to the 
wife’s position in law. Mr. Rai Chau- 
dhuri cited to us a number of cases none 
of which, in my opinion, are helpful to 
him with the exception of the case re- 
ported in 9 Eq. 376 (2). There the tes- 
tator, being entitled to a policy of as- 
surance for £500 on the joint lives of 
himself and his wife, bequeathed all his 
personal estate : 

Save and except the sum of £500 payable at 
my death, under a policy of insurance, to my 
wife, and to which she is absolutely entitled 
under the said policy, 

to trustees, upon trust for his wife for 
life, and for his children after her death: 
and it was held that the £500 payable 
under the policy was given, by implica- 
tion, to the widow absolutely by the 
will. The case was tried by Sir Richard 
Malins, V. C,, who, having stated the 
facts, said : 

I think that this must be construed as 
showing the intention of the testator that his 
wife should take the £500 absolutely ; if the 
policy did not give it her, she was to take it 
under the will. It is just as if a testator had 
by a codicil disposed of all his personal estate, 
except £500, which I have given to A by my 
will, and he had not given £500 to A by his 
will; that would give the £500 to A by implica- 
tion. Then, he said upon the true construction 
of the will, the £500 is payable to the plaintiff. 

It is to be observed that the learned 
Vice-Chancellor made no reference to 
any of the authorities nor, indeed, were 
any authorities cited before him on one 
side or the other. One can only come 
to the conclusion, with all possible res- 
pect to the learned Vice-Chancellor, that 
the decision which he gave was in the 
nature of one of first impression arid 
that he had inadvertently overlooked or 

i Hall v. LretcMlSTO) 9^ TT98^ 

18 W R 423. 
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was, in faofc, oblivious of the distinction 
or, if I may very respectfully say so, 
ignorant of the principles which had 
been so clearly laid down by one of his 
learned predecessors in 1 Hare 637 (l) 
already referred to. There is a note in 
the present edition of Mr. Jarman’s book 
which seems to indicate that in the view 
of the learned editor of it that is the 
probable explanation of the judgment 
given by Vice-Chancellor Malins. There 
is however a further and more potent 
authority for the explanation I have 
suggested and that is the case reported 
in (1895) 1 Ir E 23 (3) where the Master 
of the Rolls at p. 40 after setting out 
the facts said: 

That case, 9 Eq 876 (2), does not seem to have 
been fully argued. No authorities were cited, 
and the decision seems to me to be more than 
questionable and irreconcilable with the deci- 
sions in the Court of appeal in this country. 
The proposition which Malms, V. 0. puts as 
self evident seems to be contrary to many cases, 
such as 7 T R 492 (4) and 1 Keen 68 (6). I 
therefore decline to act upon 9 Eq 376 (2) how- 
ever strongly it commends itself to one’s feel- 
ing of what is in a certain sense fair and rea- 
sonable. 

In my judgment the present case falls 
exactly within second part of fche proposi- 
tion laid down by Sir James Wigram in 
1 Hare 537 (1). But, in any event, I 
think the present case ought to be 
treated entirely upon its own peculiar 
facts and upon ifcs own merits and it 
seems to me that the testator said in an 
unequivocal and unambiguous words 
that he was not by his will making a 
gift of the moveables. I think he states 
quite categorically that he did not in- 
tend by his will to touch the moveables 
or to effect their normal destination 
after his death. Mr. Rai Chaudhuri 
referred us to a number of sections of 
the Succession Act, notably Ss. 74, 77 
and 84, which embody the English Com- 
mon Law Rules of interpretation and 
Canons of Construction which should 
ordinarily be employed for the purpose 
of ascertaining a testator’s intentions or 
the meaning of expressions sued in a 
will. If in the present instance there 
had been words which, on some view or 
other, might be construed as making any 
gift of the moveables, then we should 
have had to take upon ourselves the task 
of deciding what the testator’s real in- 

8. Haverty v. Ourtis, (1895) I Ir R 23. 

4, Skerratt v. Oakley, (1798) 7 T R 492. 

6. Vaughan v. Foakes, (1886) 1 Keen 68. 
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tention was. Here however the testa- 
tor stated that there was no necessity 
for any will in respect of parts of his 
estate. As I read the clause I think it 
can only be taken to mean that the tes- 
tator did not think it necessary for him 
to make any disposition of the moveables. 
He uses similar words also in Cl. (2) 
where he says : 

I see no necessity of making will in respect 
of any other immovable properties. 

Upon that view of the meaning of the 
clause, whether one looks at it in the 
light of one version of the Bengali writ- 
ing or the other, it follows that the 
learned Judge was quite right in saying 
that the copyright did not pass under 
the will to his widow and therefore she 
had in the copyright no more than a 
Hindu widow’s interest which upon her 
death passed to her daughters and then, 
after the deaths of the daughters to the 
reversionary heirs of the testator jointly 
that is to say, to the three plaintiffs and 
defendant 2. Roy, J., states his conclu- 
sion in this form: 

After carefully considering the matter, T have 
come to the conclusion that the testator did not, 
expressly or by implication, make a gift by his 
will of the copyright in the books to his widow 
Rajlakshmi Debi. That being my view, it follows 
that the copyright in the books formed part of 
the undisposed of residue and that the plain- 
tiffs on the death of Sreemati Sarat Kumari Debi 
on 17th December 1927 became entitled to the 
copyright in the books along with defendant 2 
Brojendra Sundar Banerjee. 

There is no substance whatever in any 
of the other points touched upon by 
Mr. Rai Chaudhuri and the appeal must 
therefore be dismissed with costs to the 
plaintiffs- respondents. 

Lort Williams, J . — I agree. 

K.s. Appeal dismissed. 
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Mukerji and S. K. Ghosb, JJ. 

Sekendar Ali Mrid/ta—Appellants. 

v. 

Sadaruddin Bhuniya — Respondent. 

Appeals Nos. 158 and 159 of 1931, 
Decided on 15th August 1935, from ori- 
ginal decrees of Sub-Judge, 4th Court, 
Dacca, D/- 28th January 1931. 

^ (a) Res judicata ~ Decision on particu- 
lar point obtained in trial Court in previous 
suit — Decision appealed against and upheld 
in appeal — Copy of judgment of appellate 
Court not filed in subsequent suit for same 
point — Decision held not res judicata for 
inability to ascertain grounds of decision in 
appeal. 

In a previous suit a decision on a particular 
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point was obtained in the trial Court and on 
appeal the appellate Court upheld the decision 
arrived at by the trial Court, The same point 
arose for decision in a subsequent suit and it 
was contended that the decision in the previous 
suit operated as res judicata. The copy of the 
judgment of the appellate Court was not how- 
ever filed in the subpequent suit : 

Held : that it was not possible to ascertain 
the grounds on which the appellate Court had 
upheld the decision of the trial Court in the 
previous suit and hence the decision could not 
he taken as operating as res judicata. [P 796 C 1] 

(b) Res judicata — Issue decided in previous 
suit-- Same issue in subsequent suit — Later 
suit not within jurisdiction of previous 
Court— Previous decision is not res judicata. 

Where the previous suit had been decided by 
a Court which had no jurisdiction to entertain 
a subsequent suit, the decision of any issue in 
the previous suit can never be regarded as 
operating as res judicata when the same issue 
arises in such subsequent suit : 9 Gal 439 (PC), 
Bel on, ^ ^ [P 797 C 1, 2] 

(c) Res judicata — Losing party cannot 
add causes of action in another suit for 
swelling valuation and claim former decision 
as not tes judicata — Cause of action in sub- 
sequent suit not existing at time of previous 
suit or could not be availed of — Subsequent 
suit for entire cause of action — Previous 
decision would not be res judicata — Entire 
cause of action in subsequent suit divisible 

Part of cause of action relied on in pre- 
vious suit — Previous decision bars only that 
part. 

A party who has lost in one Court cannot be 
permitted to add causes of action or prayers for 
reliefs in another suit for the purpose of swelling 
the valuation of his suit and claim that the 
decision in the former suit does not operate as 
res judicata. But if it appears that his subse- 
quent suit proceeded upon a cause of action 
which did not exist at the date of the previous 
suit, or if that cause of action existed it was one 
which he could not have availed of at that time, 
having regard to the nature of the suit as it 
then was, the fact that he had now instituted a 
suit embracing entire cause of action with the 
result that his suit was of a higher value, would 
justify him in claiming that the decision in the 
earlier suit was not operative as res judicata. 
If it is possible to treat the entire cause of action 
upon which the latter suit is founded as divi- 
sible and if in the earlier suit one of the com- 
ponent parts of the cause of action was relied 
upon, then the previous decision will stand as a 
bar to the extent of the matter involved in the 
earlier suit : 1926 Cal 1063 ; 1932 Cal 162 and 
85 Cal Discussed, [P 797 0 2 ; P 798 0 1] 

(d) Res judicata — Previous suit — Decision 
on validity of wakf — Decision based on ad- 
mission of parties and other matters raising 
question only incidentally— Subsequent suit 
raising question of validity of wakf — Pre- 
vious decision held not res judicata. 

In a previous suit the question of validity of 
wakf was raised and decided on the admission of 
parties to the suit and on other matters into 
which the question of the validity of wakf did 
not directly, but incidentally enter. In a 
subsequent suit the validity of wakf was in 
issue and it was contended that the decision in 


the previous suit operated as res judicata to thd 
decision of the issue : 

Held : that the decision in the previous suit 
did not bar its decision in the subsequent suit 
on ground of res judicata. [P 798 0 2] 

(e) Wakf — Validity — Wakf created for 
benefit of poor relations— Creation of wakf 
stated to be for charity — Endowment to 
charity not substantial — True nature of deed 
held family settlement; hence wakf held not 
valid. 

From a deed of wakf it was evident that the 
wakf was created mainly for the benefit of the 
poor relations of the wakif. There was however 
a statement in the deed saying that the wakf 
was created in the iiame of God and for purposes 
of charity, but the endowment made for charit- 
able purposes was found to be illusory and not 
substaniial : 

Held : that the document in its true nature 
represented family settlement in the garb of a 
wakf. ^ [P 75>.8 C 2 ; P 799 G 1 j 

^ (f) Costs— Suit for partition — Shares of 
parties not clear when suit instituted — 
Grounds of contest, substantial — No demand 
for partition nor objection to have it by defen- 
dants prior to suit— Substantial question of 
law and fact raised in suit — Order directing 
each party to bear his own costs held proper. 

People who go in for complicated transactions 
should be prepared to bear their expenses when 
they find it necessary to enforce their rights by 
instituting a suit. Where a suit was filed for 
partition of certain properties, it was not clear 
when the plaint was filed what the shares of 
different parties would be and the grounds upon 
which the suit was contested were substantial. 
There was no evidence showing that any demand 
for partition was made by the plaintiff or that 
any objection was offered by any of the defen- 
dants to have a proper partition made in respect 
of the properties. The questions raised in the 
suit were substantial questions either of fact or 
of law : 

Held • that the proper order to make with 
regard to costs was that each party should bear 
its own costs. (P 799 0 2] 

(g) Res judicata — S. 11, Civil P, C., is ex- 
haustive in respect of cases falling within its 
terms. 

Section 11, Civil P. C., is exhaustive in respect 
of all cases falling within its terms and with 
regard to such cases, the Court is not entitled to 
travel outaide the section and apply the general 
principles. [P 798 C 2] 

Manmatha Nath Das Gupta and 
Apurba Char an Mukherjee — for Appel- 
lants. 

Hemendra Kumar Das and Charu 
Chandra Chowdhury — for Eespondents. 

Judgment. — These two appeals have 
arisen out of a preliminary decree in a 
suit for partition. The facts of these 
cases are very complicated and the cal- 
culation of shares which is involved in 
the claims pub forward by the respec- 
tive parties is a matter about which no 
very clear idea can he had unless 
the various documents upon which 
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the Court below has relied are brought 
before us. For the purposes of the 
appeals however it will not be neces- 
sary to go very much into details. The 
facts, so far as they have got to be re- 
cited for the purposes of appreciating 
the contentions that have been put for- 
ward before us, are the following : 

One Mariam Bibi was owner of a 44 
annas share in an Estate Touzi No. 9954 
of the Dacca Collectorate. She had 
three nephews, Golam Hossain, Delwar 
Ali and Enayet Hossain. Enayot died 
leaving as his heir his daughters’ son, 
one Syed Bakhar. In 1269, Mariam Bibi 
executed a wakf deed in respect of the 
said 44 annas share of Estate Touzi No. 
9954 and also of some other properties, 
appointing her nephew Golam Hossain 
as Mutwalli. The Mutwalli came into 
possession and got his name registered 
in the Collectorate as such and there- 
upon the said 44 annas share was carved 
out and formed into a new estate, No. 
13173, named Khalil Eahaman. In 1312, 
Golam Hossain gave a patni settlement 
to one Eaj Chandra Karmakar of the 
said estate and also of some other pro- 
perties, Settlement was taken by the 
latter for himself and on behalf of his 
brothers and nephews. In 1271, Mariam 
died. Delwar Ali admitted the patni, 
but Syed Bakhar did not do so. In Sra- 
ban 1313, Golam Hossain and Delwar 
Ali sold 2/3rds of the Estate to one 
Moulvi Alimuddin, purporting to ignore 
the wakf and presumably on the footing 
that they were the heirs of Mariam Bibi 
to the extent of 2/3rds share. In Ohaitra 
1313, Eaj Chandra sold a 1 anna share 
of the patni to one Kalimuddi alias Kala 
Meah. This 1 anna share eventually 
passed to defendants 85 to 105 of the 
present suit. 

In 1315 Eaj Chandra and his brothers 
and nephews sold an 8 annas share of 
the patni to Moulvi Alimuddin in the 
benami of one Akshoy Kumar Das. The 
next year, Syed Bakhar, who claimed to 
have inherited the l/3rd share of the 
estate left by Mariam Bibi, granted a 
patni of that share to Moulvi Alimuddin. 
The position therefore at that time was 
that in Estate No. 13173, 2/3rd3 share 
belonged to Alimuddin and l/3rd to Syed 
Bakhar ; that in Patni Eaj Chandra 
1 anna share came to belong to Kali- 
muddin and 8 annas share to Alimud- 
din ; and that Baj Chandra and his bro- 
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thera and nephews were left with the 
remaining 7 annas share. Then came a 
fresh chapter of events. Alimuddin sold 
the 4 annas of the Taluk and of Putni 
Alimuddin to one Amanulla Bhuiya and 
2 annas thereof to one Lalit Mohan Roy. 
Alimuddin, Amanulla and Lalit on the 
strength of this purchase applied for 
registration of names, but their applica- 
tions were opposed by one SyedMozuffar 
Ali who asserted that under the wakf 
created by Mariam Bibi he was the 
Mutwalli. Prayer for registration of 
names was refused. On that Alimuddin, 
Amanulla and Lalit instituted a Suit 
No. 27 of 1921 for getting the wakf 
declared invalid and for declaration of 
their title by purchase. This suit was 
decreed, the title of the said plaintiffs 
was declared and thereafter Estate No. 
13173 being partitioned, three separate 
estates were formed : the original Es- 
tate No. 13173 now consisting of 6 annas 
odd share remained with Alimuddin ; 
Estate No. 15784 consisting of 2 annas 
odd share with Amanulla and 1 anna 
odd share with Lalit Mohan Roy ; 
and Estate No. 15783 consisted of l/3rd 
share of the original Estate of Syed 
Bakhar. Under the first two named 
estates remained the Putni Raj Chan- 
dra, and under the last one Putni Ali- 
muddin. 

We shall now follow the fortunes of 
the two Putnis, Putni Eaj Chandra and 
Putni Alimuddin. It has been already 
stated that of Putni Eaj Chandra, 7 
annas only remained with Raj Chandra 
and his brothers and nephews. In 1319, 
Raj Chandra obtained a release from 
some of his co. sharers and in 1320 he 
created a Dar Putni of 4 annas share of 
the putni interest in favour of plaintiffs 
1 and 2, defendants 116 to 118, and the 
predecessors-in-interest of defendants 
106 to 115. In 1322, Raj Chandra, al- 
though he and his cosharers had no more 
than 7 annas share in the putni, pur- 
ported to sell an 8 annas share of the 
putni to one Nawab Yusuf who in 1323 
transferred the interest acquired by him 
in that sale to one Based, son of Alimud- 
din. In 1324, Alimuddin and Based sold 
their entire interest in the taluk and in 
the putni to one Earn Kumar Nath and 
in that year the two nephews of Raj 
Chandra sold the 2 annas odd share 
of the putni to one Syedulla, plaintiff 3 
in this suit. 
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Litigafcion followed. Syedulla insti- 
tuted a suit against Earn Kumar Nath 
and others and the result of this suit 
was that the share of 8 annas in Putni 
Eaj Chandra, which Nawab Yusuf had 
purchased, was reduced by 1 anna namely 
the share sold by Eaj Chandra to Kali- 
muddin, and also by 2 annas odd 
share which had been conveyed by Raj 
Chandra's two nephews to plaintiff 3 ; 
that is, ^ultimately a 4 annas odd share 
was left to Nawab Yusuf ; and Ram Ku- 
mar Nath by his purchase from Nawab 
Yusuf got that share. Ram Kumar Nath 
however acquired a further share by pur- 
chase from Alimuddin and Based. As 
regards Putni Alimuddin by purchase 
from Alimuddin and Based, Ram Kumar 
had acquired a 10 annas share, that is, 
after deduction of 4 annas sold to Ama- 
nulla and 2 annas sold to Lalit Kumar 
Roy. By subsequent transfers, the de- 
tails of which it is not possible nor 
necessary to go into, plaintiffs 1 to 3 on 
the one hand, and defendants 1 to 84 on 
the other, acquired different interests in 
the two putnis and in the Dar Putni 
which Raj Chandra had created. De- 
fendants 85 to 105 are owners ol the 1 
anna share of Putni Raj Chandra which 
Kalimuddin had acquired. 

As the result of these transactions, 
plaintiffs 1 to 3 claimed to have ac- 
quired an 11 annas odd share in Putni 
Eaj Chandra, an 8 annas odd share in 
Putni Alimuddin, and a 1 anna 12 gon- 
das share in the Dar Putni. Their case 
is that as amongst themselves they are 
each entitled to a l/3rd share out of 
the shares'specified above, and the pre- 
sent suit they brought for partition in 
respect of the properties on the basis of 
the aforesaid shares. It may be stated 
here that in the suit, as originally laid, a 
partition in respect of the estate also 
was asked for, but this prayer was subse- 
quently given up and the suit as tried 
was one for partition in respect of the 
putnis and the Dar Putnis. The Sub- 
ordinate Judge has made a preliminary 
decree on the basis of the claim which 
the plaintiffs put forward and which, 
in whose opinion succeeded. From this 
decree, two appeals have been preferred. 
Appeal No. 158 by defendants 85 to 105 
and Appeal No. 159 by defendants 2 to 
84. There is one common point urged 
in both these appeals and that is with 
regard to the order for costs which has 
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been made by the Court below. With 
that point we shall deal afterwards. 

So far as Appeal No. 158 is concerned, 
defendants 85 to 105, who are the appel- 
lants in this appeal have contended that 
Putni Raj Chandra was a tenure validly 
created by Golam Hossain as Mutwalli of 
the wakf and that therefore it extended 
to the entire estate in respect of which 
he was Mutwalli. The Court below has 
held that this Putni was not under the 
two estates Nos. 13173 and 15784 but ex- 
tended also to estate No. 13783. This 
contention involves the question of the 
validity of the wakf. The plaintiffs 
contended and urged that this question 
is barred by res judicata by reason of 
the decision in Suit No. 27 of 1911. The 
learned Judge has held that the decision 
aforesaid does not operate as res judicata 
because Kala Meah or his vendors were 
not parties to the suit in which the 
decision was passed. The copy of the 
decision of the Additional Subordinate 
Judge of Dacca in this suit dated 27th 
February, 1912 has been proved and 
marked as Ex. 25 in this case. From the 
cause title at the top of the judgment it 
appears that Alimuddin, Lalit and 
Amanulla Bhuiya were the plaintiffs in 
the suit and the heirs of Golam Hossain 
as well as the heirs of Delwar Ali and 
Syed Bakhar were all made pro forma 
defendants and in addition to this was 
impleaded as a principal defendant Syed 
Mozaffar Ali. From the judgment itself, 
it appears that Mozaffar Ali was made a 
party as Mutwalli appointed in the place 
of Golam Hossain. The appearing defen- 
dants alleged that the wakf was legally 
valid and upon that an issue being 
issue 6 in the case was framed which 
raised the question of the validity of the 
wakf. This issue was specifically dealt 
with in the judgment and it was even- 
tually found by the learned Judge that 
the wakf did not represent a substantial 
endowment for religious and other pious 
purposes but that the object of the 
dedicator was only to appropriate a 
substantial portion of the income of the 
property for the maintenance of the 
members of the family. Judging from 
the array of parties in the suit and the 
recital of the pleadings as contained in 
the judgment and the findings that were 
arrived at upon the issue referred to 
above, it would seem prima facie that 
the suit was one in which a decision was 
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Sought to be obtained against the Mut- 
■walli, in his representative capacity, on 
the question of the validity of the wakf 
and in that way the decision would 
operate as res judicata on that question 
so far as that question has arisen in the 
present suit 

But the diflSculty of treating this deci- 
sion as a bar is that the decision was 
appealed from and though it was upheld 
by this Court on the appeal, no copy of 
the decision of this Court has been pro- 
duced and it is not possible to ascertain 
on what ground the decision was so 
upheld. In these circumstances, we are 
unable to accept the contention which 
the plaintiff-respondents have put for- 
ward, namely that the said decision 
should be taken as operating as res 
judicata. The appellants on the other 
hand have relied upon the decision in 
Title Suit 2285 of 1920 which was deci- 
ded by a Munsif on 10th December 1921 
and from which decision an appeal being 
taken, the decision was upheld by the 
Subordinate Judge by a judgment dated 
18th June 1923. This suit appears to 
have been instituted by the predecessors 
of the appellants, after their purchase 
from Kala Meah, against Earn Kumar 
Nath and others and the plaintiffs in 
the present suit. Plaintiffs 1, 2 and 3 
of this suit were defendants 16, 17 and 
18 in that suit. The suit was based on 
the allegation that the one anna share 
had been purchased by the appellants’ 
predecessors but that the defendants 
were contesting the plaintiffs* title and 
therefore a declaration was sought for 
that the title acquired by the purchase 
was good. The contesting defendants in 
that suit alleged that the plaintiffs* 
vendor Kala Meah had no title or 
possession in the alleged 1 anna share in 
the Putni, that the Kabala under which 
Kala Meah purchased from Raj Chandra 
was a paper transaction and no con- 
sideration had passed at the so-called 
sale and that the plaintiffs had never 
been in possession by virtue of their 
alleged purchase. The contention urged 
on behalf of the appellants is that the 
question of the validity of the purchase 
of Kala Meah and so also the question 
as to whether Mariam Bibi had made 
any valid wakf in respect of the pro- 
perties arose in the suit and that there- 
fore the same question cannot be raised 
and decided in the present suit as bet- 


ween the parties who were parties to 
the previous suit and further more that 
in any event the present suit so far as it 
relates to the 1 anna share of Putni Raj 
Chandra which was the subject matter 
of the previous suit cannot be permitted 
to go on. 

The contention is that inasmuch as in 
that suit it was decided that Putni Raj 
Chandra extended not merely to the two 
Estates Nos. 13173 and 15784, but also 
to Estate No. 15783, the same question 
cannot be re-agitated in the present suit. 
In support of the above contention re- 
liance has been placed on behalf of the 
appellants upon two decisions of this 
Court. One is the case reported in 43 
C L J 606 (l) and the other, the case 
reported in 35 C W N 773 (2). On behalf 
of the plaintitfs-respondents it has been 
contended that these two decisions upon 
which the appellants have relied have 
not correctly laid down the law with 
regard to a matter of this description 
but that the principles which should 
apply to the present case are the prin- 
ciples laid down in 35 Cal 353 (3). We 
shall presently refer to these three deci- 
sions and consider the question as to 
whether they are really at variance with 
each other and whether the principle 
enunciated in these decisions or any of 
them should be regarded as good law. 
But before that, it is necessary to con- 
sider the terms of S. 11 of the Code itself. 
The section speaks of the trial of a suit as 
also the trial of an issue and lays down 
a rule under which the trial of a suit or 
the trial of an issue has to be regarded 
as barred; and the section makes it per- 
fectly clear that the competency of the 
Court which tried the previous suit or 
issue in the previous suit depends upon 
its jurisdiction to try the subsequent 
suit. There can be no question in the 
present case, but that the Court of the 
Munsif had no jurisdiction to deal with 
the present suit. The question is as to 
whether the relevant issue having been 
decided in the previous suit, there is a 
bar to the trial of that issue in the pre- 
sent suit, or whether the previous suit 
ifself having been decided, the present 

1. Drupad Chandra iTaskar v. Bindu Mo>i Uasi, 
1926 Cal 1063=97 I 0 209=43 0 L J 606. 

2, Priya Nath Chakravarty v. Kali Charan 
Chakravarty, 1932 Oal 162=186 I 0 604=86 
OWN 773. 

8. Shibu Rant v. Baban Raut, (1908) 35 Gal 858 
=12 OWN 869=7 C L J 470. 
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suit or any part of ifc is barred by the 
principle of res judicata. So far as the 
trial of an issue is concerned, it will be 
well to remember what was said by the 
Judicial Committee in 9 I A 197 (4). 
Sir Richard Couch delivering the judg- 
ment of the Board observed thus: 

As to what is a Court of concurrent jurisdiction, 
it is material to notice that there are in India 
a great number of Courts, that one main feature 
in the Acts constituting them, is that they are 
of various grades with different pecuniary limits 
of jurisdiction, and that by the Code of Civil 
Procedure a suit must be instituted in the Court 
of the lowest grade competent to try it. For 
instance, in Bengal, by the Bengal Civil Courts 
Act, No. 6 of 1871, the jurisdiction of a Munsif 
extends only to original suits in which the 
amount or value of the subject-matter in dis- 
pute does not exceed Rs. 1,000. The qualifica- 
tions of a Munsif and the authority of his judg- 
ment would not be the same as those of a Dis- 
trict or of a Subordinate Judge, who have juris- 
diction in civil suits without any limit of 
amount. In their Lordships’ opinion it would 
not be proper that the decision of a Munsif upon 
<for instance) the validity of a will or of an ad- 
option in a suit for a small portion of the pro- 
perty affected by it should be conclusive in a 
suit before a District Judge or in the High 
Court for property of a large amount, the title 
to which might depend upon the will or the 
adoption. 

There is a no reason to suppose that 
the safeguard that was sought to be 
laid down by the observations just re- 
ferred to were ignored in the subsequent 
revision of the Code of Civil Procedure, 
and having regard to the clear terms of 
S. 11 itself it would not be right to 
suppose that it was ever intended that 
if a question arises upon an issue framed 
in the suit with regard to a property of 
inconsiderable value which may be dealt 
with by the Court in which that ques- 
tion arises, and if a decision is arrived at 
on that question by that Court, that de- 
cision can affect property of a much 
larger value beyond the jurisdiction of 
that Court when in respect of such pro- 
perty the same question arises. So far 
therefore as the trial of an issue is con- 
cerned, even though in the previous suit 
it had been decided but decided only by 
a Court which had no jurisdiction to 
entertain a subsequent suit, the decision 
in our opinion, can never be regarded as 
operating as res judicata when the same 
issue arises in such subsequent suit. 

As regards the trial of a suit, there 
have been cases in which the question 

4. Misaer Raghubardial v. Sheo' Baksh Singh, 

(1883) 9 Oal 439=9 I A 197=12 0 L R 620= 

4 Sar 396 (P 0). 
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has arisen. One typical instance may 
be given. For instance, if a suit is in- 
stituted for recovery of possession on 
declaration of title in respect of a small 
bit of land upon the allegation that the 
plaintiff has been dispossessed and a 
decision is arrived at by the Court on 
question of the plaintiff’s title and that 
decision is against the plaintiff, it some- 
times happens that after that decision 
has been delivered the plaintiff in- 
stitutes another suit including therein 
not only the land from which he had 
been previously dispossessed and in res- 
pect of which he had previously in- 
stituted the suit and had failed, but a 
much larger quantity of land. He gets 
the suit instituted in a different Court, 
a Court of a higher grade, and attempts 
to get a different decision from that 
Court on the question of title. With 
regard to cases of this description it has 
been decided that it is not open to the 
plaintiff to take such a course but that 
the subject matter of the previous suit 
in which an adverse decision had been 
passed against him should be excluded 
from the subsequent suit and that the 
subsequent suit can only go on with re- 
gard to a subject matter which did not 
form the subject matter of the previous 
suit. 

Now reading the above decisions, it 
seems to us that although no debnite 
principle has been laid down in them, 
still certain principles may be gathered 
from what has been said in those cases. 
A party who has lost in one Court can- 
not be permitted to add causes of action 
or prayers for reliefs in another suit for 
the purpose of swelling the valuation of' 
his suit and claim that the decision in 
the former suit does not operate as res 
judicata. But it appears that his sub- 
sequent suit proceeded upon a cause of 
action which did not exist at the date 
of the previous suit, or if that cause of 
action existed it was one which he could 
not have availed of at that time, having 
regard to the nature of the suit as it 
then was, the fact that he had now in- 
stituted a suit embracing the entire 
cause of action with the result that his 
suit was of a higher value would justify 
him in claiming that the decision in the 
earlier suit was not operative as res 
judicata. If it is possible to treat the 
entire cause of action upon which the 
latter suit is founded as divisible and if 
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in the earlier suit one of the component 
parts of the cause of action was relied 
upon, then the previous decision will 
stand as a bar to the extent of the 
matter involved in the earlier suit. 
Most of the decisions that are to be found 
in the reports as bearing upon this ques- 
tion are in our opinion justifiable on this 
principle, and if this test is applied, a 
good deal of apparent conflict will be 
found to be reconcilable. Bearing this 
in mind, if the throe decisions to which 
our attention has been drawn be looked 
inbo it will be found that in 35 Cal 353 
(3) the claim in the later suit was one 
which the plaintiff in the second suit as 
defendant in the first suit was not com- 
petent to advance. 

In 43 C L J 606 (l) a previous suit 
had been instituted for recovery of pos- 
session of a portion of the property 
which was covered by a deed of dedica- 
tion and subsequently another suit was 
instituted by the same plaintiff includ- 
ing not merely the properties which 
formed the subject matter of the previ- 
ous suit but for profits as well and it was 
held that the previous suit with regard 
to the validity of the deed did not op- 
erate as res judicata in the subsequent 
suit, but that so far as the property 
dealt with in the previous suit was con- 
cerned the decision operated as res 
judicata with regard to that property. 
Therefore, it was a case in which a 
claim had been advanced and had failed 
and thereafter some other properties be- 
ing included in the suit the earlier de- 
cision was challenged. The case illus- 
trates the distinction between the trial 
of an issue and the trial of a suit, as 
has been pointed out above. In 35 C W 
N 773 (2), a suit for possession of 
certain lands on declaration of'plaintiff’s 
title was instituted but previously a 
similar suit with regard to a portion of 
the lands had been instituted by the 
same plaintiff and had failed; and it was 
held that the suit with regard to that 
portion could not be tried. Applying the 
tests laid down above, it would seem 
that the decisions in all these cases are 
justifiable. But if the tests are applied 
to the present cases, the position is this: 
that here the plaintiffs seek to have 
their shares enforced by partition with 
regard to a number of properties. They 
are claiming 11 annas odd share in 
the properties which formed the Putni 
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Eaj Chandra, and one of the issues which 
arises in the case is the question of the 
validity of the wakf. In these circum- 
stances, if these tests are applied, in our 
judgment, it is not possible to hold 
either that the trial of the issue is 
barred under S. 11 of the Code or that 
the 1 anna share of Putni Eaj Chandra 
with regard to which a previous suit 
was instituted should have to be kept 
out of the suit on the ground of res 
judicata. We have been asked to ap- 
ply to this case the general principles 
of res judicata apart from the provisions 
of the Code. But as has been laid down 
in authoritative decisions, S. 11 of thei 
Code is exhaustive in respect of alL 
cases falling within its terras and with! 
regard to such cases the Court isj 
not entitled to travel outside the sec-j 
tion and apply the general principles.. 
Lastly, we may also state that if the 
decision in Suit No. 2285 of 1920 be 
carefully read, it will be found that 
issue No, 4 which was the issue specifi- 
cally framed for determining the ques- 
tion of the validity of the Wakf was 
left undetermined by the Court. The 
decision seems to have been passed on 
the admission of the parties and on 
other matters into which the question of 
the validity of the Wakf did not direct- 
ly but only incidentally entered. We 
are of opinion therefore that the de- 
cision cannot operate as res judicata. 

Turning now to the terms of the Wakf 
itself, it seems to us apparent that the 
provisions contained in it do not dis- 
close a substantial endowment to cha- 
rity. The recitals in the document are 
that the Wakf was being created for the 
benefit of the sons, grand-sons and heirs 
in successions of the Wakif’s deceased 
cousin Saiyad Warishani and some other 
relations and kinsmen who are all poor, 
destitute and without means. It is also 
stated no doubt that the Wakf was be- 
ing created in the name of God and for 
the purposes of charity. But on an 
examination of the dispositions that are 
made it is apparent that the property 
which is stated to be of the value of 
Es. 10,000 could not after meeting all 
provisions that were made leave any ap. 
preciable surplus out of which any work 
of charity could be performed. The 
learned Judge has said that at the time 
when the document was executed the 
people who would be entitled to 
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allowances under the Wakf would get 
altogether a sum of Es. 996 per year, 
which was to be reduced to Es. 936 
after the death of three persons who 
were given allowances for their lives. 
Whatever might be left of the realisa- 
tions from the Wakf properties, after 
payment of the said monthly allow- 
ances was, it is true, to be spent 
in pious works at the time of the 
Muharram; that is to say, the poor 
and the indigent persons should be fed 
rice, sinni and sarbat and the repairs of 
the Imambara, etc., should be done. No 
details as regards the nature of the wakf 
nor any specification which would enable 
the provisions to be enforced are found 
in the document. Properties of the value 
stated in the wakf could hardly be ex- 
pected to produce any amount above the 
allowances. Our attention has been 
drawn to a document of 1905 which 
shows that the rent derivable from the 
Putni Eaj Chandra was Es, 1,375. This 
document however came into existence 
long long after the time when the wakf 
was created. We are in agreement with 
the view which the learned Judge has 
taken as regards the validity of the wakf 
and we have no hesitation in saying that 
in our opinion, the gift to charity which 
is to be found in the wakf is illusory and 
the document in its true nature repre- 
sents a family settlement in the garb of 
a wakf. 

So far as Appeal No. 159 is concerned, 
the contentions raised on behalf of the 
appellants therein relate to the shares 
that have been awarded to the parties 
by the preliminary decree. One such 
contention relates to the share which 
purports to have been released in favour 
of Eaj Chandra by his nephews under 
the Nadabi deed referred to in para. 10 
of the plaint. It is not possible to deal 
with this contention because this docu- 
ment is not before us in print and our 
attention has been also drawn to the 
fact that this contention does not form 
the subject-matter of any of the grounds 
of appeal taken by the appellants. The 
next contention relates to the question 
as to what share passed under the docu- 
ments Exs. 19 and 21. So far as this 
matter is concerned, the learned Judge 
has very carefully considered all that 
can be said for and against the conten- 
tions respectively propounded by the 
parties. On a careful perusal of the 
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documents, it seems to us clear that 6- 
annas share of the patni passed under 
each of these documents. This would 
be apparent if attention is paid to the 
fact that Putni Eaj Chandra was des- 
cribed in two paragraphs, namely 2 and 
3, presumably because a part of the patni 
was encumbered by a darpatni and the 
other part was not encumbered. In each 
of these schedules it was separately 
mentioned that 3 annas of the patni was 
sold. These are the considerations to 
which the learned Judge has referred 
and we think the view which he has 
taken is correct. The contention of the 
appellant therefore must be overruled. 

We now turn to the common ground 
that has been taken by the two sets of 
appellants. That ground is that the 
order which the Court below has made 
with regard to costs is not justifiable. 
That order is to the effect that the plain- 
tiff would get half of their costs up to 
the stage of the pi'eliminary decree and 
that out of this one-half, a half share 
would be borne by defendants 85 to 105 
minus defendant 91 who did not appear, 
and the other half would be borne by 
the other contesting defendants, namely 
defendants 2, 5 to 13 and 15 to 84. This 
order in our opinion, is not justifiable. 
People who go in for complicated tran- 
sactions such as have been disclosed in 
the present cases should be prepared to 
bear their expenses when they find it 
necessary to enforce their rights by in- 
stituting a suit. It was not clear when 
the plaint was filed what the shares of 
the different parties would be and it is 
clear to us that the grounds upon which 
the defendants contested the plaintiffs’ 
claim were quite substantial. There is 
no evidence showing that any demand 
for partition was made or that any ob- 
jection was offered by any of the defen- 
dants to have a proper partition made in 
respect of the properties. The question 
raised were all substantial questions 
either of fact or of law. 

In these circumstances, the proper 
order, in our opinion, to make with re- 
gard to costs is that each party will bear 
his or their own costs up to the prelimi- 
nary stage. Of course, when the time 
will come to make a final decree, costs 
of partition subsequently incurred will 
have to be borne by the parties in pro- 
portion to their respective shares. But 
the present order cannot, in our opinion, 
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be justified. The result therefore is that 
subject to the variation as regards the 
order for costs which we consider it ne- 
cessary to make as indicated above, the 
appeals will stand dismissed, In the 
appeals each party will bear his or their 
own coats. 

S.R. Appeals dismissed, 
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R. 0. Mitter, J. 

Bajendra Lal Bandopadhyaya and 
others — Defendants — Appellants. 

V, 

Jogendra Nath Bandopadhaya and 
others — Plaintiffs — Respondents. 

Appeal No. 1686 of 1932, Decided on 
4th January 1935, from appellate decree 
of Sub-Judge, Second Court, Faridpur, 
D/. 29th February 1932. 

Bengal Estates Partition Act (5 of 1897), 
S. 99 — Tenure created by some of 

joint proprietors is not extinguished on 
partition under Act. 

If a tenure is created by some of the joint 
proprietors of an estate, the said tenure is not 
extinguished on a partition under the Estates 
Partition Act. If the lands compromised in the 
tenure fall within the Shaham of the grantor of 
the tenure, there is no disturbance of the 
tenure-holder. If they are allotted to others, 
the tenure* holder gets compensation lands from 
the Shaham of his grantor, under S. 99, Estates 
Partition Act. In any case the tenure is neither 
destroyed nor split up. [P 801 0 1] 

Annada Gharan Karhoon and Iswar 
Chandra Ghakravarty — for Appellants, 

Gunada Gharan Sen and Satindranath 
Boy Choudhury — for Respondents. 

Judgment. — This appeal is on behalf 
of pro forma defendants 4, 5, 8 and 10 in 
a suit for recovery of arrears of rent 
from 1333 up to the third Kist of 1336. 
The first Court granted the plaintiff a 
decree for rent only up to the Pous Kist 
of 1334, but the lower appellate Court 
has decreed the suit in full. The lands in 
suit appertain to parent estate No. 4407 of 
Faridpur Collectorate. 4as 16j gds share 
of the said estate was known as Hissya 
Durga Ram Roy. The said Hissya was 
owned by four groups of persons. The 
owners of the said Hissya created four 
permanent tenures, three Shikmi Taluks 
and a Kayemi Mirash* 

In this suit we are concerned with one 
of the Shikmi Taluks, namely Taluk 
Kashi Chandra Bandopadhyaya. The 
said Shikmi Taluk was created either in 
favour of the 3 groups of the owners of 


Hissya Durga Ram Roy or have been 
subsequently acquired by the said owners. 
Proceedings under the Estates Partition 
Act (6 of 1897 B. C.) were started. The 
co-proprietors of Touzi No. 4407 who had 
not granted the Shikmi Taluks or the 
Kavemi Mirash got their allotments 
which did not include the lands of the 
Shikmi Taluks and the Kayemi Mirash. 
In the valuation of their Shahams, assets 
were taken, as it must be, on a Ryotwari 
basis. The allotment made to the pro- 
prietors of Hissya Durga Ram Roy was 
on this basis, namely that besides getting 
other lands each group of such pro- 
prietors was allotted one of the said 
permanent tenures either a Shikmi taluk 
or the Kayemi Mirash. The plaintiffs 
got Shaham No. 14 and the pro forma 
defendants Shaham No 13. To each of 
these Shahams was included one of the 
four permanent tenures, Shikmi Taluk 
Kashi Chandra Bandopadhyaya being 
included in Shaham No. 13. The parti- 
tion was completed in Pous 1334. 

Before the partition Shikmi Taluk 
Kashi Chandra Bandopadhyaya was held 
in equal shares by the three groups 
of persons who were also proprietors 
of Hissya Durga Ram Roy, each of 
the said three groups having a fourth 
share of Hissya Durga Ram Roy. 
Ramani Mohan Roy and others formed 
one of such groups. Plaintiffs purchased 
6 annas 4 gandas 1 kara 21 jabs share 
out of the share of Ramani Mohan Roy 
and others both in the said Shikmi 
Taluk and the touzi and the pro forma 
defendants the remaining share both in 
the said Shikmi Taluk and the Touzi. 
The plaintiffs have sued one set of the 
raiyats whose lands fall within Shikmi 
Taluk Kasi Chandra Bandopadhya, 
claiming 6 annas 4 gandas 1 kara 21 
jabs of one third of the rent due from 
them. They are no doubt entitled to 
this share of the rent as part owners of 
the Shikmi taluk up to the date when 
the partition became final, i.e., up to 
Pous kist of 1334. The question is whe- 
ther they are entitled to claim any rent 
in their character of Shikmi talukdars 
after the partition. 

The defence taken and the ease as 
presented in the lower Courts was that 
taluk Kashi Chandra Bandopadhyaya 
has in law ceased to exist as a result of 
the said partition, being a taluk not 
created by all the proprietors of touzi No. 
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4107. That position cannot be main- 
tained in law. If a tenure is created 
by some of the joint proprietors of an 
estate, the said tenure is not extinguish- 
ed on a partition under the Estates 
Partition Act. If the lands compro- 
mised in the tenure fall within the 
Shaham of the grantor of the tenure, 
4?here is no disturbance of the tenure- 
holder. If they are allotted to others, 
the tenure-holder 'gets compensation 
lands from the Shaham of his grantor 
under S. 99, Estates Partition Act. In 
any case the tenure is neither destroyed 
nor split up. 

In the case before me the said Taluk 
was created by some of the part proprie- 
tors of the touzi who did not get one 
joint allotment. They got four separate 
allotments and the lands of the tenure 
have fallen within the geographical 
limits of one of these four Shahams, 
namely Shaham No. 13 of the pro forma 
defendants. Mr. Karkoon contends that 
in such case the tenure holders of the 
Taluk Kashi Chandra Bandopadhyaya 
cannot say that all the lands which 
originally were comprised in the tenure 
are still included in the tenure after the 
partition. To make his position clear 
he takes a hypothetical case. A and B 
are part owners of an estate each having 
four annas share. They create a tenure 
which comprises 100 bighas of land com- 
prised in block X; at the partition 
block X is allotted to A alone. Mr. 
Karkoon says that under S. 99, Estates 
Partition Act, the allotment of B cannot 
be free of the tenure. The tenure holder 
would get from the lands of B's allot- 
ment as within his tenure 60 bighas of 
land and as the tenure consisted of 100 
bighas, only 50 bighas (the balance) in 
A's allotment would be burdened with 
the tenure and not the whole of 100 
bighas. He says that otherwise the 
result would be unfair and inequitable, 
for A will have to be satisfied only with 
the rent payable by the tenure holder 
and would not be able to get any rent 
from the ryots holding any portion of 
the said 100 bighas while B will be able 
to realise such rents. I am afraid I can- 
not give effect to his contention. If by 
reason of this mode of partition there may 
be any likelihood of difference in the 
value of the two allotments, it is for A 
and B to have their allotments equalised 
in value by the partition authorities, 
1935 C/101 & 102 
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That is to say in such a contingency A 
should have claimed more ryoti or kbaa 
lands in his allotments to make up for the 
deficiency of the profits intercepted by 
the tenure-holder. 

His only remedy would bo before the 
partition authorities when the allot- 
ments are prepared. To allow him to 
take up the position now would bo to 
disturb the scheme of partition. The 
Shikmi Taluk being created by him sub- 
sists as against him. It is not destroyed, 
split up or mutilated in the circum- 
stances of this case. The plaintiffs are 
part owners of the said Shikmi Taluk 
and have the same share therein as be- 
fore. In the circumstances of this case 
also there is no inequity in the position 
of the plaintiffs and pro forma defen- 
dants regarded as proprietors of the 
estate, because the plaintiffs have within 
their allotment one of the Shikmi Taluks. 
The position is that the plaintiffs and 
the pro forma defendants would be enti- 
tled to realize the rent due respectively 
from the Shikmi Talukdars whose Taluks 
have been included in their respective 
Shahams, and inasmuch the Shikmi 
Taluks have neither been destroyed nor 
affected as a result of the partition 
under the Estates Partition Act ; the 
plaintiffs as part owners of the said taluk 
are entitled to claim rent from the ryots 
according to the share claimed by them. 
The result is that the appeal is dis- 
missed with costs. 

K.S. Appeal dismissed. 
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Derbyshire, 0. J. and M. N. 
Mukerji, J. 

Ahvied Hossein Bepari and others— 
Plaintiffs — Appellants. 

v. 

Digendra Narain Singha Roy and 
others — Defendants — Respondents. 

Appeals Nos. 44 and 68 of 1930, De- 
cided on 18th February 1935, against 
original decrees of Sub-Judge, 2nd 
Addl. Court, Dacca, D/- 26th November 
1929. 

^ Record of Rights— Entry in Record of 
Rights does not create or take away right — 
It is only piece of evidence with presump- 
tion of correctness — Party affected by suck 
entry can come to Court when soiiie injury 
actually arises to him from such entry — 
Suit for remedying or averting injury within 
time from resulting of such injury is proper 
even though suit for correction of entry 
might have been barred. 
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The entry in the Record of Rights neither 
creates nor takes away any rights : having been 
made on the basis of possession, it remains as a 
piece of evidence with an evidentiary value, 
namely with a presumption of correctness 
attaching to it. It is not absolutely incum- 
bent on and indeed it is often unnecessary for a 
party to avoid the effect of the presumption : 
a party affected by the presumption can come 
to Court as and when he finds some injury 
actually arising from it. And so long as he 
frames his suit to avert or remedy the injury 
and is in time for that purpose, the fact that 
he seeks for a declaration as regards the Incor* 
rectness of the entry, but only as ancillary to 
the relief as to injury that he asks for, it is not 
possible to see how or why his suit should not 
be held to be in order : Case law discussed, 

[P 803 C 1] 

Jatish Chandra Guha^ Satindra Nath 
Boy Choudhury and Sachindra Kumar 
Boy — for Appellants. 

Bhupendra Nath Boy Choudhury for 
Satindra Chandra Khasnabis, Kiron 
Mohan Sarcar, Apoorba Char an Mu- 
kerjee and Jatish Chandra Guha-^lor 
Beapondents. 

Mukerji, J. — These appeals have 
arisen out of a suit which was com- 
menced on the following allegations : 

That the lands of Taluk No. 1116 of 
the Dacca Collectorate are owned and 
possessed jointly by the plaintiffs, the 
principal defendants and the proforma 
defendants, the plaintiffs and the pro- 
forma defendants having an 8 annas 
share and the principal defendants the 
remaining 8 annas share ; that a 
debuttar, a brohoottar and a shikmi 
have been wrongly recorded as interests 
held under the 16 annas of the Taluk ; 
and that in a partition pending before 
the Collectorate, the said interests were 
being treated as such. The plaintiffs 
as owners of a 5 annas 12 gandas share 
in the taluk alleged that the said in- 
terests had no existence in fact, and 
that at least none of them was held 
under the 8 annas share belonging to 
themselves and to the proforma de- 
fendants. The reliefs asked for were 
several, but for the purposes of this 
appeal they may be taken to have been 
the following : (a) A declaration that 

the record, in so far as it mentioned the 
said interests as under the 8 annas 
share of the plaintiffs and of the pro- 
forma defendants was wrong, and that 
the said 8 annas share was free from 
those interests ; and (b) an injunction 
restraining the principal defendants 
from claiming such interests. 


The defence of the bnRoi'pal defen- 
dants was a denial that there was any. 
thing wrong in the record that had 
been made of the said interests, a plea 
of limitation, and an objection as 
regards the maintainability of the suit. 
The last two matters go together. The 
Subordinate Judge has found : 

There is no debuttar, brahmottar or shikmi 
right under the 8 annas share of the plaintiffs 
and of the proforma defendants, though there 
are such rights under the 8 annas share of the 
principal defendants. 

This finding, it should be stated, has 
not been disputed. The Judge however 
dismissed the suit on the ground of 
limitation. The two appeals have been 
preferred by the plaintiffs in two 
batches. The Judge has held that the 
suit is for a declaration that the plain- 
tiff’s right has not been correctly re- 
corded and so is a suit within the 
proviso to S. IIUA, Ben. Ten. Act ; that 
the other prayers in the plaint did not 
convert the suit into one of any other 
nature ; and that as the suit, to which 
Art. 120, Lim. Act, applied, was not in- 
stituted within six years of the final 
publication of the Eecord of Eights, it 
was barred. He overruled the conten- 
tion that the plaintiffs were entitled 
to come within six years of the date 
when their title was in jeopardy. 
For the view of limitation that he took 
he relied on 23 C W N 883 (l). In 58 
C L J 120 (2) it has been observed that 
so long as the entry does not injure the 
plaintiff he need not come to Court at 
all, and that therefore a plaintiff is nob 
out of time if he institutes the suit 
within six years of the injury which the 
entry creates and which is the cause of 
action. As the law and the authorities 
bearing on it were not discussed in that 
case, and as the Subordinate Judge has 
taken a contrary view it is necessary to 
consider the matter further. 

Under the substantive part of S. 111- 
A, no suit in respect of the order direct- 
ing the preparation of Eecord of Eights 
or in respect of framing, publication, 
signing or attestation of such record or 
any part of it lies in the civil Court; 
nor does a suit lie in the civil Court in 
respect of rent settled under Ss. 104-A 
to 104-F, except a suit provided for 

1. Kai<ini Nath v. Manaram, 1919 Ual 151=03 

1 O 968=23 OWN 883. 

2, Kali MaU Thakuraai v. Surendra Nath, 1934> 

Cal 102=160 I 0 617=58 0 L J 120. 
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in S* lOl-H. The proviso contained 
in 8. 111-A says that a person dissatis- 
fied with any entry in or omission from a 
Eeoord of Bights, which concerns aright 
of which he is in possession may insti- 
tute a suit for a declaration of his right 
under Oh. 6, Specific Belief Act, 1877. 
As explained in 3 C L J 133 (3) 
the first part of S. lll-A, prohibits 
suits which seek to take undue advan- 
tage of more technical defects in the 
procedure leading up to or involved in 
settlement proceedings; and it further 
prohibits the alteration of rent once set- 
tled, except to the extent allowed by 
8. 104-H, the object of which prohibi- 
tion is to safeguard the Government 
revenue and to attach reasonable fina- 
lity to the fixation of assets upon which 
the Government revenue is based. 
8. 104-J makes it clear that, subject to 
the provisions of S. 104.H, the rent set- 
tled shall be deemed to have been cor- 
rectly settled and to be fair and equit- 
able. But the question is, what is the 
effect of an omission to institute a suit 
under the proviso of S. 111-A as regards 
a right which has been entered in or 
omitted from the Record of Eights, 
Plainly, the only effect is that the entry 
in the Record of Rights as finally pub- 
lished remains and “shall be presumed 
to be correct until it is proved by evi- 
dence to be incorrect’*. [S. 103-B. Sub- 
S. (5).] 

The entry in the Record of Rights 
□either creates nor takes away any 
rights: having been made on the basis of 
possession, it remains as a piece of evi- 
dence with an evidentiary value, namely 
with a presumption of correctness at- 
taching to it. It is not absolutely in- 
cumbent on and indeed it is often un- 
necessary for a party to avoid the effect 
of the presumption: a party affected by 
the presumption can come to Court as 
and when he finds some injury actually 
arising from it. And so long as he 
frames his suit to avert or remedy the 
injury and is in time for that purpose, 
the fact that he seeks for a declaration 
as regards the incorrectness of the entry, 
but only as ancillary to the relief as to 
injury that he asks for, it is not possible 
to see how or why his suit should not 
be held to be in order. On the words 
of the statute and on principle no 
other view is indeed possib le. Now, 
3, Kasarulla v. Amiruddi, (1903) 3 0 L J 133. 


let us see what is the state of autho- 
rities on the point. In 11 C W N 
48 (4), the Judges explained the nature 
of the suit which the proviso toS. 111-A, 
contemplates, and observed as follows : 

The proviso to S. 111-A of the Act speaks of 
the possibility of a suit by a person who is affec- 
ted by an entry in the Record of Rights, for a 
declaration under the Specido Relief Act; and 
a suit for declaration, as is contemplated by 

5. 42, Specific Relief Act, may be instituted with- 
in six years of the date when the cause of action 
arose. We are of opinion thllt it was not neces- 
sary for the plaintifi to bring a suit to set aside 
an entry in the Record of Bights. 

In fchis decision as well as in a previ- 
ous decision, 30 Cal 20 (6), to both of 
which Mitra, J., was a party, the 
Judge very clearly pointed out that it 
was not necessary for a party to bring 
a suit for avoiding a presumption, but if 
his cause of action is the entry itself 
and he wants to have the entry correc- 
ted he must come within six years of 
that cause of action. In 10 A L J R 413 
(6) it was held that unless an actual 
claim was made upon the entry in the 
record of rights, time did nob run against 
a plaintiff who seeks to have a declara- 
tion against the correctness of the entry. 
In 23 C L J 661 (7j, along with a prayer 
for declaration there was a prayer for 
confirmation of possession and for an in- 
junction, it was held that the prayer 
for injunction was a prayer for a con- 
sequential relief and so the suit was not 
a declaratory suit to which Art. 120, 
Lim. Act, applied. It was further poin- 
ted out that entries in a record of rights 
adverse to the plaintiff do nob by them- 
selves affect his possession though they 
may be used in evidence against him in 
a suit for declaration of title, and that 
time does nob run against him until an 
actual claim is made on the strength of 
the entry in the record of rights. In 
25 0 W N 1022 (8), it was observed that 
an entry in the record of rights merely 
raises a presumption of correctness and 
is nob a starting point for the computa- 
tion of the period of limitation. In that 
case a suit for declaration of title and 

confirmation of p ossession was brou gh t 

4. Ram GuUm Singh v. Bishnu Pargash Naraiu 
Singh, (1907) 11 0 W N 48. 

6. Agin Bind v. Mohan, (1903) 80 Cal 20=7 
OWN 314. 

6. Speopher Singh v. Deo Narain, (1912) 10 A D J 
R- 413=17 I G675. 

7. Dina Nath v. Rama Nath, 1916 Cal 392=34 
I G 702=23 G L J 661. 

8. Saraj Kumar v. Umed All, 1922 Gal 251=63 
I C 954=26 OWN 1022. 
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more than six years from the date of the presumption as to its oorreotness 


final publication of the record of rights 
but within six years from the date of 
the attempted dispossession; and it was 
held that the right to sue accrued on 
the latter date and the suit was not 
barred. In 49 C L J 281 (9) the plain- 
tififs had not asked for correction of re- 
cord of rights, but had incidentally asked 
'for a declaration that the entry therein 
was incorrect and had also sought for an 
.injunction restraining the defendant 
from executing a rent decree which the 
•latter had obtained on the basis of the 
wrong entry; and it was hold that the 
plaintiff was within time, having come 
within six years of the institution of the 
suit for rent. 

Let us now turn to some of the deci- 
sion of this Court in which suits institu- 
ted more than six years after the final 
publication were considered time-barred. 
The case of 23 C W N 883 (l), upon 
which the Subordinate Judge has relied, 
is only an authority for the proposition 
that if the plaintiff sues for a declaration 
that the entry is wrong and makes the 
ontry itself his cause of action, he 
must institute his suit within six years 
from the final publication and not from 
the date of the signing of the certificate 
of such publication. It should be 
noticed that in that case the plaintiff 
did not rely on any other cause of ac- 
tion and did not allege that his posses- 
sion had in any way been disturbed or 
threatened to be disturbed by the def- 
endant and yet added a prayer for con- 
firmation of possession; and as the 
learned Judges pointed out: 

The only cause of action alleged in the plaint 
was the alleged wrong entry in the Record of 
Bights. 

The same was held in 41 0 L J 31 (10) 
i;he state of facts being similar. So 
also in other cases where the cause of 
action was the entry itself and nothing 
else, it has been consistently held that 
the plaintiff must come within six years 
of the entry e. g. 97 I C 635 (ll); 56 
Cal 407 (12). It should be noted that 
in the last of these two cases, while it 
was said that the entry, by reason of 

9. Profulla Chandra v. Kshetra Lai, 1929 Oal 

417=120 I 0 104=49 C L J 281. 

10. Prodyat Kumar v. Bal Gobinda, 1925 Cal 

518=86 I C 6=41 C L J 31. 

11. Abdul Gafur v. Abdul Jabbar, 1927 Cal 30= 

97 I C 635. 

12. Ashutosh V. Radhika Lai, 1929 Cal 481=119 

I 0 121=66 Cal 407, 


casts a cloud on the title, meaning 
thereby that it thus affords a cause of 
action for a declaration, it was not sug- 
gested that the plaintiff was bound to 
come to dispel the cloud, or, in other 
words, that if he did not then come for 
that purpose he would bo precluded 
from challenging the entry in future. 
In the Patna High Court the principle 
governing suits of this nature was enun- 
ciated in 2 Pat L J 124 (13) in these 
words: 

In lPafcLJ73 (14) it was held that if a 
suit is substantially such a declaratory suit as 
is contemplated in the proviso to S. 111-A of 
the Act, then the plaintiff cannot by adding a 
prayer for confirmation of possession escape the 
six years* rule. The point from which limita- 
tion is to run is the date of the publication of 
the adverse entry in the Record of Rights: 11 
0 W N 48 (4); 20 All 36 (16). 

And in the said case it was also 
clearly pointed out that an entry in the 
Record of Rights neither creates nor 
extinguishes rights, but that it is merely 
a rebuttable piece of evidence. In a 
later case of the same Court, 2 Pat L J 
493 (16), the Judges were not prepared 
to affirm the view propounded in 1 Pat 
L J 73 (14), that if the declaration 
sought for substantially challenged the 
Record of Rights, the suit for such a 
declaration must be instituted within 
six years of the final publication of the 
Record of Rights; and laid down the 
principle in the following terms: 

Where there is a definite challenge to the 
plaintiff’s rights by an entry made in the Re- 
cord of Rights and where the fact is patent that 
the plaintiff must have been aware of that 
challenge to the rights, the suit, if brought 
upon that challenge, must be brought in accord- 
ance with the six years’ rule of limitation. If, 
in spite of the challenge, the plaintiff retains 
possession of the property, he is not required to 
institute any suit upon that challenge, but may 
institute a suit at any time within six years of 
the new challenge which has the effect of preju- 
dicing his rights. 

There are numerous oases, not under 
the Bengal Tenancy Act, in which en- 
tries in sefctlemenf; papers, having simi- 
lar probative value, were alleged to be 
wrong, and reliefs were asked for on 
that footing; and it has been consis- 

13. Brij Behari v. Sheo Shankar, 1916 Pat 120= 

39 I 0 86=2 Pat L J 124. 

14. Amiruddin v. Saidur Rahaman, 1916 Pat 

408=36 I C 433=1 Pat L J 73. 

15. Francis Legge v. Ram Baran, (1893) 20 All 

35=1897 A W N 193 (FB). 

16. Ramji Ram v. Lala Sadhu Saran, 1917 Pat 

547=41 I C 11=2 Pat L J 493. 
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tently held by the Allahabad .High 
Oourfe that independently of the cause 
of action which arises upon the entry 
itself, a fresh cause of action justifying 
a prayer for a declaration and for other 
appropriate reliefs may arise when on 
the strength of the entry the plaintiff is 
put in jeopardy, (41 All 609 (17); 1929 
All 629 (18), and the authorities refer, 
red to in these oases). The prayer for 
injunction which was there in the pre- 
sent case was, in fact, a prayer for a 
consequential relief which arose out of 
claim in the partition proceedings which 
the defendant put forward on the basis 
of the entry. So long as the suit was, 
as it was, instituted within six years of 
that cause of action the suit was not 
barred. The appeal therefore should be 
allowed; and the decree of the Court 
below being set aside, a decree should 
be entered giving the plaintiff the dec. 
laration and the injunction set out in 
the beginning of this judgment. The 
plaintiffs will also be entitled to their 
costs of the suit and of the appeal as 
against the contesting defendants. We 
assess the hearing fee in this Court at 
ten gold mohurs in each appeal. 

Derbyshire, C. J.— I agree. 

E.S. Appeal allowed. 

17. Kali Prasad v. Harbans, 1919 All 383=50 
I 0 767=41 All 609. 

18. Aftab All V. Akbar Ali, 1929 All 629=121 
I C 209. 
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D. N. Mitter and Rau, JJ, 

Abdul Majid and Plaintififs — 

Appellants. 

V. 

Akhtar Nabi and another — Defen- 
dants — Respondents. 

Appeal No. 174 of 1932, Decided on 
28th May 1935, from original decree of 
Dist. Judge, Dacca, D/- 21st April 1932. 

55c (a) Civil P. C. (1908), S. 92— Suit under 
S. 92 — Court can decide whether trust is 
public charitable trust— Separate suit is not 
necessary. 

In a suit under S. 92 it is competent for the 
Court to decide the question as to whether the 
trust in respect of which the suit is brought is a 
public charitable trust or not so as to attract 
the application of S. 92 and a separate suit for 
the declaration that the property is a trust pro* 
perty is not necessary. [P 807 C 2 P 808 U 1] 
(b) Civil P. C. (1908), S. 92 --Stranger 
is not proper party to suit under S. 92— 


Stranger receiving property from trustee — 
Knowledge that property is trust— Stranger 
is constructive trustee — Hence relief against 
him can be claimed in suit under S. 92. 

Though a stranger to a trust is not a necessary 
nor a proper party to a suit under 8. 92, where 
the stranger receives money or property from 
the trustee which he knows to be part of 
the trust estate and to be paid and handed to 
him in breach of the trust he is a construc- 
tive trustee of the trust property for the persona, 
equitably entitled and therefore relief against 
him can be claimed in a suit under S. 92: Case 
law discussed, [P 808 0 2 P 809 0 H 

Phani Bhusan Ghakravarty and Abdul 
Eossain — for Appellants. 

Narendra Chandra Bose, Jatish 
Chandra Banerji and Promode Banjan 
Guha — for Bespoadents. 

D. N. Mitter, J . — This is an appeal 
from the decision of the District Judge of 
Dacca dated 21st April 1932, by which 
he dismissed the suit brought by the 
plaintiffs under S. 92, Civil P. C., in the 
following circumstances: It appears that 
the plaintiffs who are the appellants be- 
fore us brought a suit under B. 92, Civil 
P. C., with the necessary sanction 
against the two defendants. The allega- 
tion against defendant 1 was that be 
was the sole mutwalli of the wakf pro- 
perty in question and he began to treat 
wakf property as bis own and he did 
not properly look to the interest of the 
wakf. It was further stated that 
defendant 1 after having assumed the 
position of the sole mutwalli mort- 
gaged the wakf property and raised 
money for his own use in contravention 
of the terms of the wakfnama and 
against the directions and practices of 
the former mutwalli. In para. 13 of the 
plaint it was stated that defendant 1 in 
collusion with defendant 2 transferred 
the wakf property to defendant 2 most 
wrongfully and illegally. In para. 14 an 
allegation was made to the effect that, 
defendant 2 procured the said defendant 
1 to do various wrongful and uncon- 
scionable things with reference to the 
wakf property with full knowledge of 
the fact that the properties had been 
permanently dedicated to the mosque 
referred to in the earlier part of the 
plaint. In para. 17 of the plaint it is 
stated that defendant 2 has been in pos- 
session of the wakf property and that 
rent, profits and income of the wakf 
properties are now being entitled for 
their own benefit and the mosque has 
thus been deprived of them. In para. 19 a 
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very important statement is made to 
which prominent attention should be 
drawn for the purpose of determining 
the controversy raised in the present 
appeal. That statement is this : 

That defendant 2 knowingly and fraudu- 
lently took possession of the wakf properties and 
has been utilising the income thereof in collu- 
sion with defendant 1 and hence both of them 
are liable to accounting as trustees de son tort. 

An equally important statement or 
allegation is made in para. 20 of the 
plaint which runs to the following 
effect : 

That defendant 2 is not a bona fide pur- 
chaser for value without notice and as such is a 
constructive trustee of the wakf properties in 
his possession and is therefore legally liable to 
restore the possession of the said properties to 
the legally appointed mutwallis. 

On these relevant statements in the 
plaint relief was asked for as against 
defendant 1 alleging as against him that 
he had been guilty of several breaches of 
trust which are enumerated in para. 22 
of the plaint, vide pp. 7 and 8 of the 
paper book. Plaintiffs’ prayers are con- 
tained in para. 25 of the plaint and it is 
necessary to refer to prayers (a) and (b). 
Prayer (a) is to the following effect : 

That the defendants may be removed from 
position of trustees or mutwalliship de jure or 
de son tort or constructive. 

Prayer (b) runs as follows : 

That a mutwalli bo appointed to take charge 
of and administer the wakf properties, and the 
same may be vested in him. 

This plaint was filed on 1st December 
1931, in the Court of the District Judge 
of Dacca. Summonses were served on 
the defendants fixing 7th January 1932 
for settlement of issues. Both the de- 
fendants entered appearance and asked 
for time to file written statement. After 
another adjournment on 10th March 
1932 the defendants ultimately filed two 
written statements. In the written state- 
ment of defendant 2 one averment was 
made in para. 13 which it is necessary 
to notice now although the question 
does not depend on what is stated in the 
defendant’s written statement, for the 
matter in controversy before us has to 
be decided solely on the allegations in 
the plaint. But we refer to this para- 
graph to show how defendant 2 under- 
stood the allegations in the plaint made 
against him. Para. 13 of his written 
statement is to the following effect : 
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That defendant 2 not having taken upon 
himself the character of a trustee, rather having 
asserted hostile title to the alleged trust, he 
cannot be treated as trustee de jure or de son 
tort or constructive, and the suit as such is not 
maintainable against him. 

After the filing of this written state- 
ment it appears that on 23rd March 
1932 the matter came up before the 
District Judge who after hearing the 
pleaders recorded the following order : 

Pleaders heard. The defendants deny that 
the property is a public trust at all and con- 
tend that it is their private property. The suit 
cannot proceed unless the plaintifis obtain a 
declaration that the property is trust property. 
It is perfectly true that such a suit would be 
instituted in the Court of the Subordinate Judge. 
But this Court has jurisdiction over the pro- 
perty and no useful purpose would be served by 
compelling the plaintiffs to institute two suits. 
The plaintiffs are directed to amend their plaint 
and pay court fees within a month, failing 
which the suit will be dismissed. 

This order is numbered 5 and dated 
21st March 1932. On 21st April 1932 
the plaintiffs applied for time, and as 
the pleaders were not present the appli- 
cation for time was refused and the suit 
was dismissed in accordance with 0. 6. 
dated 21st March 1932. It is against 
this order dated 21st April 1932, which 
is really a consequential order on the 
one passed on 21st March 1932, that the 
present appeal has been brought, and it 
has been contended before us that the 
learned Judge has committed an error 
of law in dismissing the suit on the 
failure of the plaintiffs in furnishing the 
necessary court- fees after amending 
their claim in the manner suggested by 
the Court. The order of the learned 
District Judge is a very cryptic order 
and extremely brief, and we do not 
actually know under what circumstan- 
ces the suit was dismissed. All that we 
can get from the order is that the 
learned Judge was of opinion that unless 
the plaintiffs could obtain a declaration 
that the property was trust property 
the suit could not proceed. The nature 
of the trust was disputed by the defend- 
ants, and the issue which might have to 
be determined in the salt was as to whe- 
ther the trust is a public charitable 
trust within the meaning of 8. 92, Civil 
P. 0. 

In support of the appeal it has been 
contended on behalf of the appellants 
that in a suit under S. 92 it is competent 
for the court to decide the question as 
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to whether the trust in respect of which 
the suit is brought is a public charitable 
trust or not so as to attract the applica- 
tion of S. 92, Civil P. 0., and that a 
separate suit for the declaration that the 
property is a trust property is not 
necessary. This position has not been 
disputed on the other side, and authori- 
ties were shown that in a suit such as 
this an issue may be raised as to 
whether the trust was a trust con- 
templated by S. 92, Civil P. C. But 
the argument before us has centred on 
two questions; (l) it has been said 
that as defendant 2 is an alienee in 
respect of the trust property, and the 
property has been sold to him, the suit 
is not under 8. 92 because where a 
stranger to a trust has been added as 
party to a suit which is purported to 
•have been brought under S. 92 the suit 
loses its character as such. In other 
words it is said that it falls outside the 
range of S. 92 as soon as a stranger to 
the trust has been made a party to the 
suit. Numerous authorities have been 
placed before us. There has been some 
divergence of opinion between different 
High Courts, more particularly the High 
‘Courts of Allahabad and Bombay on this 
question. 

But it has been consistently held 
throughout in so far as this High 
Court is concerned that a stranger to a 
trust is neither a necessary nor a proper 
party to a suit under S. 92, Civil P. C. We 
may refer in this connexion to the very 
early case on this point of 2 C L J 431 
(1). At p. 437 of the report Asutosh Mu- 
kerji, J., after dealing with the conten- 
tion whether under S. 539 of the Code of 
1882 which corresponds to S. 92 of the 
present Code a suit for the dismissal of 
-a trustee and for the recovery of trust 
property from the hands of a third party 
to whom the same has been improperly 
alienated is within the scope of that 
section notices the divergence of opinion 
on the question. After considering the 
divergence of opinion the learned Judge 
found himself wholly unable to accept 
the view, namely, that decree for the 
xecovery of trust property from the 
hands of a stranger to whom it has been 
improperly alienated may be made in a 


1 . Budh Singh Dhudbuiia v. Niradbaran Roy* 
(1905) 2 0 L J 481. 


Calcutta 8Q7 

suit instituted under 8. 539, Civil P. 0. 
The learned Judge said : 

It is reasonably clear that a decree for the re- 
moval of a trespasser does not come within the 
scope of clauses (a) to (e) S. 639 nor is it com- 
prehended, I think, in the general clause which 
speaks of a decree granting such farther or 
other relief as the nature of the case may re- 
quire. 

This was undoubtedly a case of eject- 
ment of a trespasser and it was held 
that if a suit to eject a trespasser does 
not fall within the purview of 8. 639, 
Civil P. C., the claim for precisely the 
same purpose cannot be joined with a 
claim for administration of the trust! 
under that section. Towards the end of 
the judgment Mookerji, J., observed as 
follows ; 

That an alienee was transferee from the origi- 
nal transferor who was neither a necessary nor 
a proper party to the suit. 

It is contended on behalf of the appel- 
lant that these observations are too 
wide. But these observations were fol- 
lowed in subsequent cases as will pre- 
sently be shown. Reference may be 
made to another case of this Court, 
namely the case of 28 C L J 4 (2), 
where Sir Lancelot Sanderson, 0. J., 
Woodroffe, J. and Mookerji, J., affirmed 
the view taken in the case reported in 
2 C L J 431 (1) just cited. Mookerji, J., 
said that he need not repeat the grounds 
on which he based his view in that case 
where be held that suits for recovery of 
possession of trust properties from third 
parties, for instance, from trespassers 
and from the transferees from the trus- 
tees, were not within the scope of S. 539, 
Civil P. C. of 1882, which has been sub- 
sequently replaced by S. 92 of the Code 
of 1908. Bo far as this Court is con- 
cerned this is the view which has been 
consistently taken. In this case there 
was no prayer for ejectment of defen- 
dant 2. But the question surely is to 
be decided on the pleadings as to whe- 
ther the trust is a public charitable 
trust within the meaning of 8. 92, Civil 
P. C., and whether such a declaration 
can in this case be made when the trans- 
feree is a stranger to the trust so as 
to be binding on the alienee. Opinions 
of various High Courts are collected to- 
gether in Sir D. P. Mulla’s commentary 
on the Civil P. C. at p, 307 of the 10th 
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edition (1934).* The learned commenta- 
tor says this ; 

All High Courts are agreed that in a suit suoh 
as the above (suit under S. 92) a decree cannot 
be passed against the alienee directing him to 
deliver possession of the property to the plain- 
tiffs, though he is a party to the suit as such 
relief is neither specifically mentioned in the 
section nor implied in clause (h) and that the 
remedy of the newly appointed trustee is to 
institute a separate suit for possession against 
him. The proposition that the Court has no 
power under this section to pass a decree against 
an alienee directing him to deliver possession to 
the plaintiffs is in accordance with a recent 
ruling of the Privy Council where it was held 
that a relief or a remedy against third persons, 
that is strangers to the trust, was not within 
the scope of this section. 

The learned author relies in this 
connection on the case of 55 I A 96 (3). 
Then the learned commentator gives his 
own opinion regardingthepower of Court 
to make a declaration and submits that : 

The Court has also no power under this 
section to make a declaration that the property 
in suit is not trust property so as to bind the 
alienee, such a relief also being outside the scope 
of the section. 

There is a very recent decision of Sir 
Arthur Pago C, J. of Burma, where all the 
cases on this point are exhaustively 
reviewed and the learned Chief Justice 
has held that the plaintiffs in a suit 
framed under S. 92 are not entitled to 
claim against strangers to the trust 
either a declaration of title or possession 
or any other relief, and a suit under 
S, 92 in which a claim for relief which 
the Court is competent to decree in such 
a suit entails a clear misjoinder both of 
parties and of causes of adtion and unless 
the plaint is amended the suit cannot be 
sustained. The case referred to is the 
case 10 Bang 342 (4). This view also 
seems to be in consonance with what 
has been maintained by this Court in so 
far as this point is concerned. But the 
learned Advocate for the appellant has 
sought to argue that the present case is 
distinguishable from the Bangoon case 
and the cases taking the same or similar 
view seeing that this is not a case of 
alienation pure and simple or of bona fide 
purchase for value without notice of the 


8. Abdul Rablm v. Abu Mahomed, 1928 P C 16= 
108 1 C 361=65 I A 96=66 Cal 619 (P C). 
Johnson Po Min v. U Ogh, 1932 Rang 132= 
140 I 0 317=10 Rang 342. 

• Bee chitaly’s Civil P, C. Vol. 1 p. 676 Note 
No. 28 (2nd edn.) 
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trust. On the other hand it is argued 
that this is a case where according to 
the allegations made in the plaint, the 
purchase was made by defendant 2 with 
full knowledge of the trust. The position 
of defendant 2 is that he is a constructive 
trustee, and the appellant argues and 
in our opinion rightly that the case of a 
constructive trustee, or de jure trustee, 
or trustee de son tort is covered by the 
provisions of S. 92, Civil P. 0. Mr. 
Bose for the respondents has however 
contended in reply that there is no case 
of constructive trustee here, for since the 
moment of his purchase the defendant 
ceased to act as a constructive trustee 
to act in the interest of the trust. The 
question really does not depend on that- 
circumstance, for according to the autbo*. 
rities to which we shall presently refer, 
the allegations made in the plaint de 
constitute defendant 2 a constructive 
trustee. We may refer in this con- 
nexion to the law with reference te 
constructive trusts as has been sum. 
marized in Under-hilTs Law of Trust 
and Trustee, where the learned author 
refers to a number of cases which really 
do support the view stated above, namely 
where a stranger to a trust receiver 
money or property from the trustee 
which he knows, (l) to be part of the 
trust estate, and (2) to be paid or handed 
to him in breach of the, trust he is a 
constructive trustee of it for the persons 
equitably entitled but not otherwise : 
See p. 182 of the eighth edition of Under, 
hill Law of Trusts (1926). The learned 
author has referred in support of this- 
proposition to a number of cases to 
which reference may be made : (1874) 
9 Ch. 244 (5); 61 L. J. Ch. 271 (6) r 
(1888) 40 Ch. D 370 (7). at p. 381 ^ 
(1893) 2 Q. B. 390 (8) ; (1893) A. 0. 
282 (9) and (1892) 2 Ch 265 (10); 
Our attention has also been drawn to 
a passage in Lewin’s well.known treatise* 
on the Law of Trust. We are referred m 


6. Barnes v. Addy, (1874), 9 Oh 244=.43 L J Oh 
613=30 L T 4=22 W R 6C6. 

6. Re. Spencer, (1881) 61 L J Oh 271. 

7. Re Blundell, Blundell v. Blundell, (1888) 40* 
Oh D 370=67 L J Oh 730=68 L T 933=36 W 
R 779. 

8 Soar v. Ashwell, (1893) 2 Q B 390=4 R 602= 
69 L T 686=42 W R 165. 

9. Thomson v. Olydesdale Bank (1898) A 
282=62 L J P 0 91=1 R 266=69 L T 156. 

10. Re Barney Barne> v. Barney, (1892) 2 Ch 
265=61 L J Oh 585=67 L T 23=40 W R 637 
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particular to a passage at p. 205 and to 
another passage at p. 877, Edn. 11 of the 
work. At p. 877 where the question 
has been more elaborately discussed the 
learned author states the law thus : 

But if the alienee be a purchaser of the estate 
at its full value, then (subject as aforesaid) if 
he takes with notice of the trust, whether the 
notice be actual or constructive, he is bound to 
the same extent and in the same manneri as 
the person of whom he purchased even though 
the conveyance was made to him 

The learned author cites cases in sup. 
port of this proposition. Therefore 
looking to the averment of the appellants 
in the pleadings defendant 2 is a construc- 
tive trustee of the wakf property. The suit 
cannot be said on the allegations made 
in the plaint not to be one falling within 
the provisions of S. 92, Civil P. 0. The 
suit is maintainable without payment of 
ad valorem Court- fee for the declaration. 
In these circumstances the proper order 
to make is to set aside the orders of the 
District Judge dated 2l8t March 1932, 
as well as 21st April 1932, which last 
order is really the final order and to 
direct that the case be sent to the 
District Judge in order that he may try 
the suit in accordance with law. We 
do not and indeed we cannot express 
any opinion as to truth or otherwise of 
the allegations made in the plaint on 
which it is claimed that defendant 2 is 
a constructive trustee. That is a matter 
of evidence. All that we can say, is 
that the allegations if proved are quite 
suflQcient in law to bring the suit under 
the provisions of S. 92, Civil P. C. 

The appellants are entitled to get 
their costs in this appeal. The hearing 
fee is assessed at five gold mohurs. 

Rau, J. — I agree. 

S.B. Appeal allowed, 
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M. C. Ghose, j. 

Madras and Southern Mahratta BaiL 
way Co. Ltd. — Defendant — Petitioner. 

V. 

Eaji Latif Abdullah — Plaintiff 
and another — Opposite Parties. 

Civil Rule No. 1645 of 1933, Decided 
on 6th June 1934, from decree of Sub- 
Judge, Second Court, Howrah, D/- 14th 
June 1933. 


(a) Railways— Delay — Railway, lindiiig 
seal broken, suspecting theft, and after 
checking goods removing them to proper 
shed and sealing wagon again— Railway is 
not responsible for such delay. 

The detention of the goods by the company 
was in order to prevent any possible theft and 
it was done by railway servants in the dis- 
charge of their duty to prevent theft. It was 
found that a wire had been cut and they sus- 
pected that a theft had taken place or that theft 
might take place unless proper steps were taken, 
and they removed the wagons to the proper 
shed and properly sealed the wagons again : 

Held: that the Railway Company was not res- 
ponsible for the delay caused by such detention. 

[P 810 0 11 

(b) Railways — Misconduct — Goods scnfc 
under risk note A— Consignor held not en- 
titled to damages. 

Certain goods which were packed defectively 
were sent under risk note A. Some of the goods 
were damaged by wet and it was not proved that 
the goods got wet owing to the misconduct of 
the Railway: 

Held\ that having regard to the implications 
of risk note A, the consignor was not entitled to 
any damage. [P 811 0 1] 

Brahmachari and Sundhir Kumar 
Kastgir — for Petitioner. 

Mohendra Kumar Ghose and Bibhuti 
Bhusan Lahiri — for Opposite Parties. 

Order. — This is a petition by the 
Madras and South Mahratta Railway 
against whom the Small Cause Court 
Judge of Howrah has passed a decree* 
for Rs. 469. The suit was instituted 
by the plaintiff on account of damage 
by wet to 22 bags of tobacco out of a 
consignment of 225 bags sent from a 
place called Nepani to Calcutta. The 
goods were made over to a contractor at 
Nepani. The contractor carried them 
29 miles in ox carts to Chakodi Railway 
Station on the M. S. M. Railway. There 
an assistant, Rangia Charia, defence 
witness 2, loaded the bags in two 
wagons. He deposed that he chose the 
two wagons and he found no defect ii> 
them. He received the consignments 
at 16 hours on the 22nd July and sent 
the same at 11 hours on the 23rd July. 
After the wagons had gone 143 miles to 
Hubli junction on the M. S. M. Railway 
it was found that a wire of one of the 
seals was cut; suspecting theft the two 
wagons were taken to a covered shed 
where they were opened in the presence 
of the watch and ward staff and the 
numbers of the bags were found to be 
correct. Thereafter the wagons were 
again properly sealed and sent on by 
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rail. The delay by this examination 
was about 23 hours. The wagons arrived 
at Hubli station at 4-30 hours on the 
24th July and were sent on at 3 
hours on the 25th July. They travelled 
439 miles and arrived at Tadipolli junc- 
liion on the 27th July. There the metre 
gauge ends and the broad gauge begins, 
and the goods had to be transhipped. 
The clerk who transhipped them de- 
fence witness 3, deposed that he noticed 
certain of the bags damaged by wet. 
When the goods arrived at Shalimar it 
was found that 22 bags were damaged 
by wet. The remainder of the 225 bags 
were found in good condition. The 
plaintiff sued both the M. S. M. Railway 
and the Bengal Nagpur Railway for 
KJamages. The trial Court found that 
the damage had taken place between 
Chakodi and Tadipalli on the M. S. M. 
Railway and that no damage took place 
on the B. N. Railway and the suit was 
accordingly dismissed against the Ben- 
gal Nagpur Railway. 

There is no dispute in this Court that 
the damage to the 22 bags took place 
between Chakodi and Tadipolli. The 
question is whether the damage was 
caused by the misconduct of the railway 
administration. The learned trial Judge 
'found that the railway administration 
was guilty of misconduct inasmuch as 
the railway servant had without justi- 
fication detained the consignment for 
23 hours at Hubli junction and that 
-there was no evidence that the two 
wagons in which the goods were carried 
were waterproof or that they were 
securely sealed and locked. It has been 
urged that the detention for 23 hours at 
Hubli junction was in order to prevent 
any possible theft and that it was done 
.by railway servants in the discharge of 
their duty to prevent theft. It was 
found that a wire had been cut and they 
suspected that a theft had taken place 
or that theft might take place unless 
jproper steps were taken and they re- 
moved the wagons to the proper shed 
and properly sealed the wagons again 
and that for this anxiety on the part 
of the railway servants to secure the 
goods against possible theft the learned 
Judge was in error to convict railway 
officers of misconduct. The argument 
appears to me to be well founded. It is 
not correct in the circumstances to find 


fault with the railway administration 
for the delay at Hubli junction. 

The trial Court found that there was 
no evidence that the two wagons were 
waterproof. Dr. Brahmachari has read 
the relevant evidence to show that the 
railway officers who were examined in 
the trial Court deposed that the wagons 
were in good condition and that there 
was no defect in them. In another 
place .the learned Subordinate Judge 
stated that there was no reliable evi- 
dence that the two wagons wore water 
proof. As to this, it is urged that those 
railway servants who deposed that the 
wagons were good and had no defect in 
them were not cross-examined on the 
point. The officer at Tadipolli who 
found the damaged bags wrote a note to 
the train examiner to examine the two 
narrow gauge wagons and ho examined 
them and gave a certificate that they 
were in good condition. In view of this 
evidence it is urged that the learned 
trial Judge acted illegally in finding that 
the two wagons were not sufficiently 
waterproof. It is urged that having 
regard to the circumstances the learned 
trial Judge was wrong to find that the 
railway administration was guilty of 
misconduct under risk note B. But the 
greatest argument on the part of the 
railway is that in this case the consignor 
executed risk note form A, but that the 
trial Court has paid no attention to the 
implications of this fact. Risk note 
from A is used when articles are tendered 
for carriage which are already in bad 
condition or so defectively packed as are 
liable to damage or wastage in transit. 
In the present case the consignment was 
packed in single gunny bags which was 
defective packing and made the tobacco 
liable todryage and wettage, and on this 
account the consignor signed risk note 
A stating that whereas the consignment 
is liable to dryage, wettage or wastage 
in transit, I do hereby agree and under- 
take to hold the said Railway Adminis- 
tration and all other Eailway Adminis- 
trations working in connection there- 
with over whose railways the said goods 
may be carried in transit harmless and 
free from all responsibility for the con- 
dition in which the aforesaid goods may 
be delivered to the consignee at destina- 
tion and for any loss arising from the 
same. 
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In this case the M. S. M. By. Co. in 
their written statement took a ground 
that they were protected by the risk 
note form A, inasmuch as the consign- 
ment was packed in single gunny bags 
and was thus rendered liable to dryage 
or wettage in transit. Assuming that 
the wagons of the M. S. M. By. were 
not perfectly waterproof — indeed few 
except the latest and best wagons are 
absolutely waterproof — and assuming 
Jthat some water entered the wagons and 
caused wettage it is argued on behalf 
of the railway administration that the 
damaged condition cannot be attributed 
*0 the misconduct of the Bailway. It is 
urged that they took all reasonable 
steps to ensure safe transit of the goods. 
The damage for wettage was as much duo 
to the bad packing as to any other cause, 
and for this the plaintiff cannot make 
the railway company responsible. There 
is some evidence, though the Court below 
has not referred to it, that as tobacco is 
liable to damage both by dry weather as 
well as by wet weather consignors at 
the time of sending them by rail sprinkle 
water over the bags so that the tobacco 
may not suffer by dry weather and turn 
into dust and lose colour. It has been 
urged that it was possible that some in- 
experienced man prinkled too much 
water over the bags and that in the 
rainy season these bags did not dry up 
and got damaged by the water. How- 
ever that may be, it was a case of 
damage by wet and the railway company 
examined all their servants who could 
throw any light in the matter. It is a 
matter of conjecture how the bags were 
damaged by wet. Having regard to the 
implications of risk note A, I am of 
opinion that the plaintiff is not entitled 
to any damages. The rule is made ab- 
solute and the plaintiff’s suit is dis- 
missed. The parties will bear their own 
oosts in this Court. 

K.s. Buie made absolute. 
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Lodge, J. 

Madras and Southern Mahratta By, 
Co. Ltd. — Defendants — Petitioners. 

V. 

Bavi Shing Deepsing & Co. — Plaintiff 
— Opposite Party. 

Civil Rule No. 51 of 1935, Decided on 
12th June 1935, from order of Sm. C. C. 
Judge, Sealdah, D/- 28th September 
1934. 

(a) Railways — Damages— Risk-note A exe- 
cuted by consignor — Railway Company is 
not liable except upon proof that loss arose 
from misconduct of railway — Onus lies on 
plaintiff — Delay not unreasonable is not 
misconduct. 

Where the consignor has executed Bisk* note A, 
the liability of the Railway Company is limited 
by the terms of the contract which provide that 
the railway administration shall not be liable 
for any loss except upon proof that the loss- arose 
from misconduct on the part of the Railway 
Administration servants. The burden of proving 
such misconduct is admittedly upon the plain- 
tiff. Delay on part of Railway to carry con- 
signment which is not unreasonable is no indi- 
cation of misconduct. [P 812 0 1] 

(b) Railway — Misconduct is not accidental 
or negligent act— It is intentional doing of 
something known to be wrong or recklessly 
doing something not caring about result. 

Misconduct is not necessarily established by 
proving even culpable negligence. It is some- 
thing opposed to accident or negligence and is 
the intentional doing of something which the 
doer knows to be wrong or which he does reck- 
lessly not caring what the result may be : 1983 
Cal 742; Foil. [P 813 0 1] 

S. C. Brahmachari, Bhabesh Narain 
Bose and Bibhuti Bhusan Lahiri — for 
Petitioners. 

Hem Chandra Dhur — for Opposite 
Party. 

Order. — This Rule arises out of a 
suit instituted in the Court of Small 
Causes at Sealdah. The plaintiff’s case 
was that 214 bags of tobacco were book- 
ed from Nepani, an out-station of the 
Madras and Southern Mahratta Railway, 
to Shalimar on the Bengal-Nagpur Rail- 
way, and that owing to the misconduct 
and gross negligence of the railway offi- 
cers 37 of the bags of tobacco were 
damaged by water. He accordingly 
claimed damage with interest. The 
learned Judge of the Court of Small 
Causes held that the servants of the 
Railway Company were guilty of gross 
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negligenoe and that the plaintiff v^as 
entitled to the value of the tobacco 
damaged but not to interest and his 
claim was decreed in part. Hence this 
Rule. It is urged that the learned 
Judge, Small Cause Court, was wrong 
in applying the law; that he assumed 
that the responsibility of the Bailway 
Company was the responsibility of a car- 
rier under the Carriers Act; that he wrong- 
ly found that the parties were not bound 
by the Risk-notes executed, and that he 
had no material whatever on which he 
came to the conclusion that there had 
been misconduct on the part of the 
Railway Administration. When the 
goods were booked. Risk. notes A, B and 
G were executed. Risk-note A is exe- 
cuted when articles are tendered for 
carriage in bad condition or so defec- 
tively packed as to be liable to damage, 
leakage or wasteage in transit. In the 
Risk-note A executed by the parties 214 
bags of tobacco were described as 162 
new and 52 old, and again in these 
word8:*packing single, 62 bags old, con- 
tents damp, liable for wasteage, dryage 
and damage,* in other words they were 
accepted as already in bad condition 
and as so defectively packed as to be 
liable to damage in transit. The learn- 
ed Small Cause Court Judge refers to 
Ex. E, a document written when the 
goods were made over to the Station 
Master of Chikadi, This document shows 
that at Chikadi station the goods were 
received in sound condition. 

It is argued that this shows that the 
Risk-note A ought not to have been exe- 
cuted and the consignor was consequently 
not bound by the agreement in Risk-note 
A. In my opinion Ex. E merely shows that 
between Nepani and Chikadi no damage 
had been caused to the consignment. It 
does not affect the entry in the risk note 
that the consignment was liable to dam- 
age, leakage or wastage, in other words, 
defectively packed. I am satisfied that 
the parties are bound by the agreement 
in risk note A. Such being the case, the 
liability of the Railway Company is 
limited by the terms of the contract 
which provide that the railway adminis- 
tration shall not be liable for any loss 
except upon proof that the. loss arose 
from misconduct on the part of the 
railway administration servants. The 
burden of proving such misconduct is 


admittedly upon the plaintiff. The fol- 
lowing instances of misconduct were 
alleged by the plaintiff: (l) that it took 
six days to carry the consignment to a 
distance of 600 miles and in so doing tha 
particular wagon had to be attached to* 
4 different trains. It is suggested that* 
such dealay in transit is itself miscon- 
duct and it is further suggested that the* 
Railway Company ought to have pro- 
vided a through train for the purpose^ 
To my mind the delay in question is- 
not unreasonable and is certainly no- 
indication of misconduct. It is pointed 
out that at Tadapali 23 bags of the con- 
signment were found wet. Yet thereafter 
all the bags of the consignment were 
packed together, and when the consign- 
ment reached Shalimar 37 bags were 
found to be wet. It is said that the 
failure of the Eailway Company’s ser- 
vants to separate the wet bags from the 
dry bags was itself misconduct. Another 
instance of misconduct is the failure of 
the Eailway Company’s servants to 
place a tarpalin over the flaps of the 
door of the wagon to prevent water en- 
tering and it is suggested that owing to 
this omission rain entered the wagon 
and the consignment became damaged* 

Again it is pointed out that the goods 
were unloaded in the broad gauge train 
at 6 p. m. on the same day; that bet- 
ween 1-30 p. m. and 4 p. m. on that day 
there was rain and the Court is asked to 
draw the inference that during that 
period the consignment must have been 
exposed to rain and the railway servants 
must have been negligent. There is 
no evidence as to how the goods were 
exposed during that period or whether 
they were exposed. There is no evidence 
except the fact that 23 bags were found) 
to be wet at Tadapali and 37 bags wet 
at Shalimar, to show when and how or 
under what circumstances the bags be- 
came damaged. The fact that the bags 
were damaged may indicate some negli- 
gence on the part of the Railway Com- 
pany’s servants, and I have been asked 
to hold on the authority of the case of 
33 C W N 133 (l) that misconduct in 
this connexion is synonymous with mere 
negligence. The question has been con- 
sidered again in the case of 60 Cal 

1. B. N. Ry. Co. V. Moolji 8icka & Oo., 1930 Gal 
816=1291 0 769=36 OWN 133=62 GLJ 
236. 



1935 Lalit Mohan v. Haba Mohan (B. 0. Mitter, J.) Calcutta 813 


996(2), in which the learned Judge who 
decided the case held that: 

Misconduct is not necessarily established by 
proving even culpable negligence. It is some- 
Ijthing opposed to accident or negligence and is 
I the intentional doing of something which the 
doer knows to bo wrong or which he does reck- 
Uessly not caring what the result may be. 

Accepting the definition laid down in 
the latter ruling I am of opinion that 
there was no material whatever before 
the Court to show that the damage was 
caused by the misconduct of the Bail- 
way Company’s servants. Such being 
the case I order that this rule be made 
absolute, the decree of the Small Cause 
Court Judge be set aside and the plain- 
tiff’s suit dismissed with costs hearing 
fee of this Buie being assessed at two 
gold mohurs to be divided between two 
Railway Companies. 

K.S. Buie made absolute, 

2, M. & S. M. By. Co. Ltd. v. Sundarjee 

Kalidaa, 1933 Cal 742=147 I 0 752=60 Cal 

996=57 C L .J 281. 

% 
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B. C, Mitter, j. 

Lalit Mohan Mukhopadhya — Plaintiff 
— Appellant. 

V. 

Hara Mohan Banikya Choiodhury and 
o^A^r5-~Bespondents. 

Appeal No. 1460 of 1932, Decided on 
21st January 1935, from appellate decree 
of Sub-Judge, Second Court, Faridpur, 
D/. 6th February 1932. 

(a) Bengal Landlord and Tenant Procedure 
Act (8 of 1869), S. 38~lf proprietor it un- 
able to measure lands of his estate, he can 
aet in motion Civil Court. 

The proprietor of an estate or tenure has the 
right to make a general survey and measurement 
of the lands comprised in his estate or tenure 
unless restrained by express engagements with 
the occupants of the lands. If he is opposed he 
has the right to apply to the Civil Court having 
jurisdiction under S. 87, which has to adjudicate 
on his right to make measurements, and if his 
right is established, the Court is to enjoin or 
excuse the attendance of the **under tenant or 
raiyat’’ at the measurement. 

If a proprietor of an estate or tenure, however, 
is unable to measure the lands of his estate or 
tenure and so fails to ascertain who are the per- 
sons liable to pay him rent he has the remedy 
prescribed in S. 38. He can set in motion the 
Civil Court by an application and if the civil 
Court is satisfied that he was unable to measure 
by his own agency, the civil Court has to grant 


the application and the farther proceedings are 
continued by the Collector. [P 814 C 2 P 816 0 1] 

(b) Bengal Landlord and Tenant Procedure 
Act (8 of 1869), S. 38— Application to Col- 
lector under S. 38— Collector has no right to 
determine what rent ought to be — He can 
simply find out what existing rent is— 
Special application will not generally be 
made by old proprietor. 

Proceedings on an application under S. 88 
will ordinarily be beneficial to the proprietor 
when his case is that either his tenants have 
encroached upon his khas or unsettled lands or 
have taken possession of alludial formations or 
when he wants to ascertain the names of persons 
in occupation and the quantity and particulars 
thereof with a view to assess rent. Where his 
object is to ascertain the names of persons who 
are his tenants, the particulars of the land in 
their occupation, the amount of rent payable by 
them with a view to realise rent already asses- 
sed, the special application provided for in the 
section is the appropriate remedy. The scope of 
the Collector’s investigation is then enlarged. 
He has then not only to do what he is required 
when a general application is made, but has to 
ascertain the persons liable to pay rent and the 
amount of rent payable by them. The Collector 
has no right to determine what the rent ought 
to be but simply to find out what the existing 
rent is. A special application under the section 
would not ordinarily be made by an old proprie- 
tor of an estate, becasue his records would be 
sufficient to enable ihim to realise rent and a 
proceeding under this part of the section would 
ordinarily be to 'him a costly luxury. But such 
a proceeding would be very useful to a purchaser 
at a revenue sale, who has no collection papers 
to go upon: 22 IV' JB 480, Eef, [P 816 C 1,2] 

S. C. Basak and Hemendra Kumar 
Das — for Appellant. 

Amarendranath Bose and Bhagirath 
Chandra Das — for Respondents. 

Judgment. — This appeal is on behalf 
of the plaintiff whose suit for khas pos- 
session has been dismissed by the lower 
appellate Court. The plaintiff claims 
the suit land, which is in village Kurasi, 
as appertaining to his estate No. 5642 of 
the Farid pore Golleotorate (formerly 
numbered as No. 631 of the Dacca Col- 
lectorate). There is no dispute now that 
the plaintiff is the proprietor of the said 
estate, although it was at one stage of 
the suit contended by defendant 1, that 
he had no beneficial interest therein. 
The said estate was sold for arrears of 
revenue on 29th June 1881 and pur- 
chased by Girish Chandra Sen and others, 
hereinafter called the Sens, from whom 
the plaintiff has derived bis title. 
Shortly after their purchase the Sens 
applied for measurement of the lands 
appertaining to their estate under 
S. 38, Act 8 of 1869 (B. C.) and proceed- 
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iDgB started under the said section were 
duly completed on 19th March 1885. 
The application is not on the record, 
but the Robakari of the Deputy Col- 
lector and the Jaripi chita prepared by 
him are on the record. They are Exs. 5 
and 6 respectively. The Jaripi chitta 
records defendant 8 as tenant under the 
proprietors of estate No. 5642 holding at 
a rent which works out at Rs. 3. As 
the contentions of the parties to this 
suit depend on the said documents it 
will be necessary to deal with them in 
detail hereafter. The plaintiffs case is 
that defendant 8 and 9 held the lands 
in suit, which is recorded as Dag 
No. 241 of the Cadastral survey of the 
aforesaid village, as ordinary occupancy 
raiyats at a rental of Rs. 3 with no 
right of transfer. His further case is 
that the said plot which corresponds 
to plots Nos, 32 and 33 of the aforesaid 
Jaripi chitta, was purchased by one 
Radhagovinda Manikya, the father of the 
principal defendants, in execution of a 
mortgage decree. Hence he sues for 
khas possession on the basis of abandon- 
ment. Of the principal defendants, de- 
fendant 1 alone contested the suit. He 
admitted that defendants 8 and 9 mort- 
gaged the lands in suit to his father and 
that his father purchased them in exe- 
cution of his mortgage decree. He 
sought to defeat the plaintiff’s claim on 
two grounds, namely (l) that the lands 
in suit do not appertain to the plaintiffs 
estate and that defendants 8 and 9 were 
not his tenants. He made a positive 
statement that they appertain to Estates 
No. 392 and 393 of the Dacca Collecto- 
rate and that defendants 8 and 9 held 
immediately under the proprietors of the 
said estates. (2) His further defence 
was that the tenancy of defendants 8 
and 9 was not an occupancy holding but 
a permanent mirasi tenure held at a 
rental of Rs. 2. The record-of-rights 
prepared under Oh. 10, Ben. Ten. Act, 
regards the lands in suit as permanent 
mirasi tenure held under the proprietors 
of Estates Nos. 392 and 393 at a rental 
of Rs. 2. Both the Courts below have 
held that they appertain to the plain- 
tiff’s estate. The lower appellate Court 
has further held that the lands are the 
lands of the tenancy recorded as plots 32 
and 33 of the Jaripi Chitta (Ex. 6). The 
first Court held that defendants 8 and 9 
held the lands as ordinary occupancy 


raiyats and the sale of the entire holding 
had amounted to an abandonment of 
the holding on the part of defendants 8 
and 9. 

The lower appellate Court has held 
that there is no evidence at all to rebut 
the entry in the reoord-ot-rights that 
the lands in suit constitute a permanent 
mirasi tenure. The suit was accordingly 
dismissed. Dr. Basak who appears for 
the plaintiff-appellant contends that the 
proceedings taken under S. 38 of Act 8 
of 1869 are conclusive and preclude the 
defendants from contending that defen- 
dants 8 and 9 were other than ordinary 
occupancy raiyats. He further contends 
that in any event Exs. 5 and 6 are co- 
gent evidence to prove his client’s asser. 
tion that the tenancy is an occupancy 
holding and that the learned Subordi- 
nate Judge has entirely overlooked this 
evidence in holding otherwise. Mr. Bose 
for the respondents contends that those' 
documents are not even relevant and* 
that the Subordinate Judge was right in 
saying th%t there was no evidence to 
rebut the particular entry of the record- 
of-rights. To decide the points raised 
in the appeal it is necessary to examine 
the precise scope of Ss. 38 and 39 of Act 
8 of 1869 (B. 0,) and the contents of 
the robakary Ex. 6. These sections are 
reproductions of S. 10 of Act 6 of 1862 
(B. 0.), which it replaced with a little 
change which is not material to this 
case, the difference being that whereas 
under Act 6 the Collector initiates the 
proceedings on the application of the 
owner of the estate or tenure and carries 
the proceedings to an end, under Act 8, 
the proceedings begin with an order of a 
civil Court, the measurement and in- 
vestigations are made by the Collector 
on reference from the civil Court, and 
the proceedings terminate with the re- 
cords of the Collector being filed in the 
civil Court. I deal with the relevant 
provisions of Act 8. Under S. 25 the 
proprietor of an estate or tenure has the 
right to make a general survey and 
measurement of the lands comprised in 
his estate or tenure unless restrained by 
express engagements with the occupants 
of the lands. If he is opposed he has 
the right to apply to the civil Court 
having jurisdiction under S 37, which 
has to adjudicate on his right to make 
naeasurements. and if his right is estab- 
lished the Court is to enjoin or excuse 
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the attendance of the "under tenant or 
raiyat'’ at the measurement. 

If a proprietor of an estate or tenure 
however is unable to measure the lands 
of his estate or tenure and so fails to as- 
certain who are the persons liable to 
pay him rent he has the remedy pres- 
oribed in S. 38. He can set in motion 
the civil Court by an application and if 
the civil Court is satisfied that he was 
unable to measure by his own agency 
the civil Court has to grant the applica- 
tion and the further proceedings are con- 
tinued by the Collector. That section 
however contemplates two classes of ap- 
plications, which for brevity’s sake, I 
will call the general and special applica- 
tion. The scope of the proceedings are 
determined by the nature of the appli- 
cation. If an order is passed by the 
civil Court in favour of such a proprie- 
tor on a general application the Collec- 
tor’s power is limited to two matters and 
two matters only. (1) He is to measure 
the lands and (2) to record the names of 
the actual occupants of the lands. These 
occupants may be persons between whom 
there may have been at the time of the 
Collector's measurement no relationship 
of landlord and tenant in respect of the 
lands occupied by them or not; but the 
Collector has not to ascertain whether 
there is such relationship or not. Pro- 
ceedings on such an application will 
ordinarily be beneficial to the proprietor 
when his case is that either his tenants 
have encroached upon his khas or un- 
settled lands or have taken possession of 
alluvial formations or when he wants to 
ascertain the names of persons in occu- 
pation and the quantity and particulars 
thereof with a view to assess rent. Where 
his object is to ascertain the names of 
persons who are his tenants, the parti- 
culars of the land in their occupation, 
the amount of rent payable by them 
with a view to realise rent already as- 
sessed, the special application provided 
for in the section is the appropriate re- 
medy. The scope of the Collector’s in- 
vestigation is then enlarged. He has 
t/hen not only to do wbat he is required 
when a general application is made, but 
has to ascertain the persons liable to 
pay rent and the amount of rent payable 
by them: 22 W R 480 (l). The Collector 

1. W. G. Crowdy v. Poorum Singh, (1874) 22 WJR 

480. 
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has no right to determine what the rent 
ought to be but simply to find out what 
the existing rent is. A special applioa- 
tion under the section would not or. 
dinarily be made by an old proprietor of 
an estate, because his record would be 
sufficient to enable him to realise rent 
and a proceeding under this part of the 
section would ordinarily be to him a 
costly luxury. But such a proceeding 
would be very useful to a purchaser at a 
revenue sale, who has no collection 
papers to go upon. (I exclude those 
special cases where a purchaser at a re- 
venue sale is able to secure from the de- 
faulting proprietor or his amlas the 
collection papers). Such a purchaser 
may for his benefit require the names 
and particulars of all tenants holding 
directly under him and who are to pay 
him rent, whether they be patnidars,. 
tenure holders or raiyats or he may re- 
quire only the names and particulars of 
raiyats directly holding under him, trust- 
ing for getting information as to the 
particulars of patnidars and tenure- 
holders who are to pay him rent to other- 
sources. 

These principles furnish in my opinion 
a clue to the interpretation of the roba- 
kary (Ex. 6), and the solution of tho 
points in controversy in this appeal. The^ 
robokary after reciting the purchase of 
the Sens at a revenue sale and the de- 
tails of the mehal proceeds on to say 
that the applicants not having been 
able to ascertain the names of all the 
tenants of the estate, had applied for 
measurement of the lands of the estate 
according to the Thak map, and for as- 
certainment of the names of all cultivat- 
ing and homestead tenants (chasi and 
basati praja), the area of lands in th6‘ 
possession of each one of such tenants 
and the rent payable in respect of the 
different classes of lands held by them. 
The robakary then gives the details of 
measurement and states that in respect 
of some mauzahs objection had been 
preferred by proprietors of other estates 
and by persons claiming lakhiraj rights 
but simply records their objections with 
a statement that the applicants had not 
prayed for recording patnia, shikmi 
miras or lakhiraj tenures. In respect 
of mauza Kurasi however no objection 
was preferred by anyone. The roba- 
kary then states that the Deputy Col- 
lector on local enquiry had found tho 
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rates of rent paid in respect of different 
kinds of land of the several villages of 
the estate. For mauza Kurasi the rate 
per Eani is recorded thus : 

Rs. 12 for homestead land, 

Es. 10 for abandoned bastu, 

Rs. 14 for garden lands, 

Rs. 8 for lands adjoining homesteads, 

Es. 5 for paddy lands. 

In the chitta Ex. 6 the lands in suit 
are recorded in Dags Nos. 32 and 33 as 
"Jote Ambika Charan Dey, the lands as 
paddy lands and ditch, area 11 1/2 gds 
odd and rate of rent Es. 6 per kani.** 
Reading the robakary and having re- 
gard to the statements made therein I 
come to the conclusion that a special 
application under S. 38 of Act 8 of 1869 
(B. C) had been made before the civil 
Court by Gris Chandra Sen and others, 
the purchasers at the revenue sale, but 
they applied to have the particulars as 
to rent, etc., payable by cultivating and 
hemstead tenants (chasi and basati 
praja) and not also of middle men, 
or tenure- holders. The robakary and the 
Jaripi Chitta being filed and recorded 
in the civil Court under the provisions 
of S. 39 of Act 8 the matter intra 
vires the Collector have become final 
and conclusive. These matters are, that 
in respect of Dags Nos. 32 and 33 of the 
Jaripi Chitta Ambika Dey was the tenant 
and that his rent was at the rate of 
Rs. 5 a kani: 10 Cal 507 (2). The Collector 
proceeding under S. 38 of Act 8 has no 
jurisdiction to determine to which class 
a tenant belongs, or to determine the 
incidents of a tenancy, or to determine 
what the fair rent ought to be: 16 W R 
50 (3). I am therefore unable to give 
effect to the first contention of Dr. 
Basak that the Jaripi Chita and the 
robakary conclude the matter between 
the parties and preclude the defendants 
from asserting that defendants 8 and 9 
were permanent tenure-holders and not 
occupancy raiyats. But in my judgment 
there is great force in his second conten- 
tion. As 1 have stated the Sens made 
a special application under S. 38 of Act 8 
but of a limited character. They only 
wanted to ascertain the particulars of 
holdings and not of tenures. In the 
Jaripi Chita the lands are recorded as 

2. Meerjah Janand v. Krishto Ohander, (1884) 

10 Oal 607. 

8. J P Wise V. Lakhoo Khan, (1871) 16 W R 60. 
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being in the possesion of the tenant, 
defendant 8. This must be on the footing 
that he was himself in possession by 
cultivation. No objection was preferred 
by him that he was not a cultivating 
tenant and that the Collector could not 
record the particulars of his land as 
being -beyond the scope of the pro- 
prietors* application. I accordingly hold 
that Exs. 5 and 6 are relevant on the 
question of the status of defendants 
8 and 9 as tenants under the plaintiffs. 
The learned Subordinate Judge was not 
therefore right in ignoring Exs. 5 and 6 
in arriving at his finding that the sub- 
ject matter of the suit was a permanent 
tenure. I accordingly set aside the de- 
cree of the learned Subordinate Judge 
and remand the case to the lower appel- 
late Court so that the question of the 
status of defendants 8 and 9 under the 
plaintiffs may be reconsidered. All other 
findings of the lower appellate Court 
must stand. 

The appeal is a accordingly allowed 
and the case remanded to the lower ap- 
pellate Court. Cost to abide the result. 
There is no substance in the cross- 
objection which is dismissed but with- 
out costs. Leave to appeal under* the 
Letters Patent asked for is refused. 

K.s. Appeal allowed. 
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Henderson and Khundkar, JJ. 

Fateh Kumar Singh and another-^ 
Judgment. debtors — Appellants. 

V. 

Kishen Chand Eac/iar— Decree-holder 
— Respondent. 

Appeal No. 204 of 1932, Decided on 
9th May 1935, against order of Sub- Judge, 
2nd Court, 24 Parganas, Alipore, D/- 
15th March 1932. 

(a) Res judicata — Execution — Decree 
againat firm sought to be executed against 
persons alleged to be partners — Objection by 
partners allowed to be dismissed in default 
— Order not appealed against — Matter can- 
not be re-agitated in subsequent execution. 

Where execution of a decree is taken out 
againat certain persons alleged to be the partners 
of a firm and they raise an objection but do not 
proceed with it, letting it to be dismissed for 
default nor do they prefer an appeal against the 
order of dismissal, they cannot be allowed to re- 
agltate the matter all over again in a subsequent 
execution taken out against them. More so 
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^liere the objection is taken at a late stage when 
the property is put up for sale. [P 817 0 1] 

(b) Res judicata—Execution — Judgment- 
«debtors inducing decree- holders to agree to 
postponement of sale — They cannot subse- 
•quently at late stage raise objection to exe- 
cution. 

Where In the execution of a decree, the judg- 
ment debtors induce the decree* holders to agree 
to postponement of sale, in order that they 
might have an opportunity of paying the decretal 
amount, they cannot be allowed to turn round 
a^fterwards and put in a delayed application 
raising an objection against the execution. 

[P 817 C 2] 

Pramatha Nath Mitter and Bijan 
Behary Mitter — for Appellants. 

Bejoy Kumar Bhattacharjya, U rulcram- 
das Chakramrti and Fanindra Kumar 
Sanyal-iox Respondent. 

Henderson, J. — This is an appeal 
Sigainst an order rejecting an applica- 
tion filed by the judgment-debtors ap- 
pellants under the provisions of S. 47, 
Civil P. C. The decree for which execu- 
tion was sought was passed on the Original 
Side of this Court against a certain 
firm, and was then transferred to the 
Subordinate Judge of the 24-Parganas for 
execution. The contention of the appel- 
lants is that they are not partners of the 
firm, and that the decree cannot be exe- 
cuted against them personally. It is 
contended that execution can only pro- 
ceed against them personally under the 
provisions of O. 21, E. 60, sub-S. (2), of 
the Code, and that is a matter which 
can only be allowed by the Court passing 
the decree and not by the Court to which 
the decree has been transferred for exe- 
cution. The contention of the respon- 
dent is that sub-S. (l) of the rule ap- 
plies. 

In our opinion it is not possible for 
the appellants to contend that they are 
not personally liable. In the first place, 
there was a previous execution taken out 
against them and they filed an objection. 
They did not proceed with it, and in the 
end it was dismissed for default. No 
appeal was preferred against that de- 
cision, and it has now been binding. 
They cannot therefore be allowed to 
re-agitate the matter all over again. In 
the second place even in the present 
execution case, the objection was raised 
at a late stage. The appellants were 
called upon to show cause why execution 
should not proceed against them and 
their property was attached and put up 
to sale. The sale was to take place on 
1936 0/103 
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16th March 1932, and it was only then 
that they' filed this objection. In the 
third place, on 9th March 1932, so far 
from raising any objection with regard 
to their liability, they asked that the 
sale might be postponed in order that 
they might have an opportunity of pay- 
ing the decretal amount. The respon- 
dent decree-holder consented and the 
sale was accordingly adjourned. Having 
thus induced the decree- holders to agree 
to a postponement of the sale they cannot 
possibly be allowed to turn round after- 
wards and put in a delayed petition of| 
this sort. The result is that the appeal] 
fails, and is dismissed with costs. We 
assess the hearing fee at one gold mohur. 

Khundkar, J. — I agree. 

R.M./r.K. Appeal dismissed* 

A. I. R. 1935 Calcutta 817 

Mukerji and S. K. Ghose, JJ. 

Bikram Kishore M^anikya Bahadur — 
Plaintiff — Appellant. 

v. 

J adab Chandra Choudhury and others 
— Respondents. 

Appeal No. 302 of 1932, Decided on 
27th August 1935, against decree of Sub- 
Judge, First Court, Comilla, D/- 22nd 
August 1932. 

(a) Principal and Agent — Claim for ac- 
counts — Suit is governed by Art. 89 and not 
Art 90, Lim. Act — Plaintiff cannot alter 
frame of suit in appellate stage. 

Where in a suit for accounts between princi- 
pal and agent, the foundation of the entire claim 
is one for accounts, the suit is governed by Art. 89 
and not Art. 90 ; 1924 All 467, Dist, [P 820 0 1] 
Plaintiff cannot alter frame of suit in appel- 
late stage to establish that Art. 90 and not 
Art. 89 applies. [P 820 0 1] 

^ (b) Principal and Agent — Agency bet- 
ween two persons — Death of principal — 
Agent continuing in service under sons of 
principal — Suit for accounts — Periods of 
agency before and after death of principal 
should be separately considered— Former 
agency terminates on death of principal and 
suit for accounts with regard to that period 
is three years from date of termination. 

Where an agency is created between two per- 
sons and the principal dies but the agent con- 
tinues in the service of his sons and they file a 
suit for accounts for period both before and after 
the death of their father, as the former agency 
terminates with the death of the father, the two 
periods should be separately considered and if 
a suit for accounts in respect of the anterior 
period is instituted more than three years after 
the date on which that agency terminated, the 
suit for accounts must be regarded as barred : 
1922 Cal 68 ; 1916 P C 148 ; 9C L J 107, Bel 
on and 17 C IF 27 6, not Foil* [P 620 0 2] 
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(c) Limitation Act (1908), Art. 89— Art. 
89 applies even to suits against legal repre* 
sentative. 

The omission of any mention of legal represen- 
tatives in the words under **discription of suit** 
in Art. 89 does not mean that the article is not 
intended to apply to a suit against the legal 
representatives ; 1927 Mad 157, Foil, 

[P 821 0 1] 

(d) Deed — Construction — Surety bond — 
Operative part of guarantee is liable to be 
controlled by recitals where latter are in- 
consistent therewith— But not covenant of 
indemnity. 

The principles of construction, so far as surety 
bonds are concerned, are somewhat difterent from 
the principles which (should be adopted for con- 
struing any other documents. The operative 
part of a guarantee is liable to be controlled by 
the recitals, at least where the latter are plainly 
inconsistent therewith, but not otherwise, as 
a covenant of indemnity, unlike a release or 
guarantee, is not to be restricted by its recitals. 

[P 823 0 1, 2] 

Where the recitals plainly indicated that the 
sureties had come to execute the bonds on the 
requisition which the principal had made, call- 
ing upon the agent to hirnish the sureties who 
would remain liable to the extent of Bs. 1,000 
and no other amount being mentioned in the 
bonds but only a general statement about 
liability for the entire amount for which defen- 
dant would be found liable : 

Held : that the intention of the parties was 
that the executants would remain liable up to 
the extent of Hs. 1,000 and no more. 

[P 823 0 2 ; P 824 C 1] 

Jogesh Chandra Boy, Santimoy 
Mazumdar and Amarendra Mohan Mitra 
for Birendra Chandra Das — for Appel- 
lant. 

Priya Nath Dull, Ajit Kumar Dutt 
and Amiya Kumar Som — for Bespon- 
dentB. 

Judgment. — This appeal has been pre- 
ferred by the plaintiff from a prelimi- 
nary decree in a suit for accounts. Dur- 
ing the pendency of the appeal a ffnal 
decree in the suit has been passed. The 
facts necessary to be stated are the 
following: Defendant 1 was a mukhtear 
in the service of the plaintiff’s father 
Maharaja Birendra Kishore Manikya 
Bahadur, the Euling Chief of Tippera. 
He was appointed as such mukhtear on 
22nd December 1914 and for this service 
he executed a kabuliat on 24th Decem- 
ber 1916. In accordance with an order 
made on 22nd December 1914, about 
the time when he was appointed, he 
furnished two sureties defendants 4 and 
6, who executed a surety-bond on 18th 
April 1919. The Maharaja died on 13th 
August 1923. Thereafter the plaintiff, 
Maharaja Bir Bikram Kishore Manikya 
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Bahadur succeeded to the! Baj and bn Slst^ 
March 1926 executed an Am-muktear- 
nama in favour of defendant 1 autho- 
rising him to withdraw money and file 
petitions of satisfaction and also giving 
him certain other powers. On 23rd May 
1926 a fresh kabuliat was executed by 
defendant 1 in favour of the plaintiff in 
respect of his services, and as on the 
previous occasion when he had executed' 
a similar kabuliat, this time he furnished 
two other sureties, namely defendants 2 
and 3, who on the same date executed a 
fresh surety, bond. Defendant 1 con- 
tinned in service till 5bh September 192T 
when he was suspended and he was even- 
tually dismissed on 23rd April 1928. 

On 2l8t March 1929 a notice of de- 
mand appears to have been served on 
defendant 1 calling upon him to pay up 
the amounts due from him to the State, 
and on his failure to comply with the 
said notice the present suit was in- 
stituted on 30th June 1930. The 
suit was framed as a suit for accounts, 
and in the schedules to the plaint, seven 
in number, various items set out, aggre^ 
gating to a sum of Rs. 10,000 odd 
in respect of which it was said that 
defendant 1 had either committed de- 
falcation or was liable to ’make good the 
loss which had been caused to the 
State. In Sch. Ka were set out a 
number of items representing dues 
under decrees which defendant 1 was 
alleged to have realised out of Court 
but had not paid to the State. In 
Sch. Kha items were set out in respect 
of decretal dues which defendant 1 waa 
alleged to have taken out of Court but 
had not credited into the accounts. In 
Sch. Ga a number of items were set 
out, in respect of which it was said that 
by reason of the default on the part of 
defendant 1 execution of decrees ob- 
tained with regard to the amounts had 
become barred by lapse of time. In 
Sch. Gha a number of items were set out 
in respect of which execution petitions 
were dismissed for default or for want of 
Tadbir by defendant 1. And in 
Sch. Uma a few rupees were mentioned 
as having been taken either in cash or 
in Court-fees and misappropriated by 
defendant 1. In the plaint it was alsa 
stated that after the demand had been 
made on defendant 1 for putting in 
the total amount of Bs. 10,000 odd 
which had been found due from him on 
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euch accounts as were made, defendant 1 
did not comply with the demand and on 
^hat a fresh loss to the extent of 
Bs. 1,000 odd was caused to the 
State. On these and similar other alle- 
gations the suit was laid. Written 
statements were put in by defen- 
dants 1, 2, 3, 4 and 5. Having regard 
to the contentions that have been put 
forward in the appeal, it is not necessary 
to refer to the contents of the written 
statement. It is sufficient to say that 
on 22nd August 1932, the Subordinate 
Judge made a preliminary decree in the 
suit. 

The judgment in accordance with 
which this decree was made is anything 
but satisfactory. In it various findings 
of fact which were necessary to be ar- 
rived at in connection with the case 
were made, but they are scattered all 
over the judgment and it is difficult to 
form a clear idea as to what exactly the 
learned Judge intended to find. Indeed, 
with regard to some of the points, it may 
be said that the findings are not possi- 
ble of reconciliation. In the decree that 
was drawn up, there was no reference 
whatsoever to the liability of the sure- 
ties, namely defendants 2, 3, 4 and 5 
although in the final decree that had 
been made in the suit such adjudication 
on the one hand and these defendants on 
the other had to be relied upon. Having 
regard to these facts, the case had pre- 
sented some difficulties, but thanks to 
the arguments that have been addressed 
to us on behalf of the parties who have 
appeared before us, the position in the 
end seemed to us to be perfectly clear. 
In the appeal only defendants 2 and 3 
have appeared as respondents. 

The first question that has arisen for 
consideration in the case is about the 
period for which defendant 1 is liable 
for accounts. The Subordinate Judge 
has held that he is liable for the period 
cormnencing from 13th August 1923 (the 
date of the death of the plaintiff’s 
father) to 23rd April 1928 (the date of 
ithe dismissal of defendant 1); |n other 
words that the said defendant is not 
liable for the period of bis service during 
the lifetime of the plaintiff’s father. 
This finding has been arrived at by the 
learned Judge under Issue 5 which was 
framed in this case. For reasons which 
would be found recorded by the learned 
judge under that issue in his judgment 


he came to hold that defendant 1 waS 
not liable for the period commencing 
from the date of his first appointment 
and ending with the point of time at 
which the plaintiff’s father died. This 
conclusion of the learned Judge has been 
challenged on behalf of the appellant, 
the appellant’s contention being that de- 
fendant 1 is liable for the entire period 
of his service commencing from 22nd 
December 1914, the date of his appoint- 
ment and ending with 23rd April 1928, 
the date on which be was dismissed. In 
order to establish this contention two 
positions have been taken up on behalf 
of appellant. The first is that Art. 89, 
Lim. Act, which presumably is the 
article which the learned Judge has 
applied to the case, is not really appli- 
cable but that the suit should be treated 
as governed by Art. 90. Art. 90 is worded 
thus: 

*'Other suits by principals against agents for 
neglect or misconduct-three years when the neg- 
lect or misconduct becomes known to the plain- 
tiff.** 

The argument, so far as this conten- 
tion is concerned, is that the plaintiff 
did not stand in need of relief in the 
shape of a decree for accounts for the 
purpose of recovering the amounts which 
were due from defendant 1 to him and 
also that the misconduct or neglect on 
the part of defendant 1 which formed 
the allegations on which the suit was 
based came to light and became known 
to the plaintiff well within three years 
from the date on which the suit was in- 
stituted. It is upon these arguments that 
it has been contended that Art. 90 is 
the correct article to apply to the case, 
and in support of this contention reli- 
ance has been placed upon the decision 
in 46 All 176 (l). That was a case in 
which the plaintiff’s claim was for 
damages due to a loss sustained by him 
as principal, such loss being directly 
traceable to disregard on the part of the 
defendant as agent of directions issued 
to him regarding the conduct of the 
business which the defendant was carry- 
ing on as such agent. We are of opinion 
that the case aforesaid is easily distin- 
guishable. In that case there was no 
question of any accounts being rendered. 
Here, in the present case, even a cursory 
examination of the plaint would show 

1. A. G. Mukherjee v. Municipal Board, Benares, 

1924 All 467=80 I 0 241=46 All 176=22 A L 

J 26 . 
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that although different items were men- 
tioned in the different schedules to the 
plaint as forming items with regard to 
which the plaintiff asked for relief, the 
foundation of the entire claim was a 
claim for accounts. The first and the 
second prayers of the plaint, which are 
the only substantial prayers therein, are 
both based upon the liability of defen- 
dant 1 to render accounts and in those 
prayers the prayer was that the relief 
asked for should be awarded to the 
plaintiff on the footing of the accounts 
that were to be rendered. It is not per- 
missible to the plaintiff to alter the 
frame of the suit in the way in which 
he desires to do at the present stage in 
order to establish that not Art. 89 but 
Art. 90 is the article applicable. 

It has been next argued that an “ir- 
revocable agency’* — I am quoting the 
words of the learned Advocate who has 
appeared for the appellant — was created 
by the terms of the demand such as are 
evidenced by the kabuliat which was 
executed by defendant 1 in favour of the 
plaintiff’s father, and that, in point of 
fact, that kabuliat carefully read would 
show that defendant 1 was holding ser- 
vice really under the State and that the 
death of the plaintiff's father would not 
terminate the agency which had been 
created in favour of defendant 1 by his 
first appointment. With regard to this 
matter, it is quite true that some of the 
terms of the said kabuliat would indi- 
cate that the appointment that was 
being taken by defendant 1 was an ap- 
pointment under the State of which the* 
plaintiff’s father was the proprietor. In 
so far, therefore, as the appointment was 
concerned defendant 1 cannot plead that 
he was not an officer of the State of 
which the plaintiff’s father was the pro- 
prietor but that he was merely bolding 
service under the plaintiff’s father in 
his personal capacity. This question 
however is immaterial for it was an 
agency that was created, an agency in 
respect of which plaintiff’s father was 
the principal and defendant 1 was the 
agent, That being the position, it can* 
not be disputed that the agency that 
was created by the contract between the 
parties was an agency which could last 
during the lifetime of the plaintiff’s 
father. With regard to this matter the 
most authoritative decision to which 
reference may be made is the deci- 


sion of the Judicial Committee in 21 
OWN 97 (2). That was a case In 

which an agent was appointed by a 
certain person and thereafter that per- 
son died and the agent continued to hold 
service under the sons of the person 
who had made the appointment and had 
died. Their Lordships of the Judicial 
Committee held that the agency that 
was created, terminated at the death of 
the principal and that with regard to 
that period a suit for accounts would lie 
until the expiry of a period of three 
years from that date and that so far as 
the service of the agent after the death 
of the said principal was concerned it 
should be regarded as an agency held 
under the heirs of the said principal. 
That being the position, there can be 
no doubt that the two periods should 
have to be separately considered, and if 
a suit for accounts in respect of the 
anterior period is instituted more than 
three years after the date on which that 
agency terminated, that suit for accounts 
must be regarded as barred. That this 
view has been taken of a matter like 
this in this Court in several cases cannot 
be disputed. As for instance, reference 
may be made to the case of 9 C L J 107 
(3). There the defendant was a 
gomasta of the plaintiff’s father and 
after his death in 1901, the plaintiff 
sued the defendant for accounts. It 
was held that the suit for accounts up 
to the time of the death of the plaintiff’s 
father was barred by Art. 89 having 
been instituted more than three years 
after the said date. The learned Judges 
observed thus: 

We however entertain no manner of doubt 
that Art 89 is the appropriate article and that 
limitation began to run from the date of the» 
plaintiffs’ father’s death. S. 201, Contract Act, 
expressly says that an agency is terminated by 
either the principal or the agent dying, and the 
facts are that the plaintiffs’ father having died 
in 1908 that particular agency terminated by 
that event. 

This view has also been taken in st 
more recent case, namely the case of 26 
C W N 320 (4), in which reference was 
made to the decision of the Judicial 
Committee to which we have already 
referred. We are aware that in a deci- 

2. Nobin Chandra v. Chandra Madhab, 1916 P O 

148=36 I C 1=44 Cal 1=21 C W N 97 (P C). 
8. Mohendra Nath Ghose v. Jadu Nath Mullik, 

(1909) 9 0 L J 107=8 I C 684. 

4 . Sarashibala Dasi v. Chuni Lai Ghose, 192A 

Cal 63=66 I C 219=26 OWN 320. 
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sion of this Court in 17 C W N 6 (5), 
^kjch however was a case in which the 
agent having died, ^ a suit was instituted 
by the principal for accounts against the 
heirs of the agent, one of the proposi- 
tions that came up for consideration 
was whether Art. 89 having regard to 
its scope can be held to apply to a case 
where there is no relationship of princi. 
pal and agent as between the parties, 
but that one of the parties was a 
representative of such principal or 
agent. The learned Judges in that case 
were of opinion that Art. 89 would not 
apply to such a case but some other 
article of the Limitation Act would be 
applicable. The reasons that were given 
in that case have been considered in 
a decision of the Madras High Court in 
50 Mad. 249 (6), in which a number of 
decisions bearing upon this point were 
considered and we are in agreement with 
what has been observed in that case, 
namely that the omission of any men- 
tion of legal representatives in the 
words under “Description of suit*' in 
Art. 89 does not mean that the article is 
not intended to apply to a suit against 
the legal representatives. We are of 
opinion that having regard to the deci- 
sions to which we have referred, Art. 89 
is the proper article to apply to the suit 
and that the learned Judge in holding 
that the accounts in respect of the 
period prior to the death of the 
plaintiff’s father were barred has taken 
the right view on the question of limita- 
tion which arose in this case. 

The second question which arose for 
consideration is about the period for 
which the defendants 4 and 5 would bo 
liable as sureties. The learned Judge 
has held that these defendants would 
be liable for the period commencing 
with 13th August 1923, the date of the 
death of the plaintiff’s father and up 
to 31st March 1926, the date on which 
the Am-muktearnama was executed. In 
other words, ho has held that for the 
period during the life-time of the plain- 
tiff’s father the claim for accounts as 
against defendant 1 being barred, these 
sureties, defendants 4 and 5, are not also 
liable for that period and the learned 

6. Kumeda Gharan Bala v. Asutosb Cbattopadh* 
yaya, (1913) 17 0 W N 6=16 I 0 742. 

6. Partbasaratby Appa Rao v. Subba Rao, 1927 
Mad 167=99 I 0 466=60 Mad 249=61 M L J 
804. 
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Judge has also held that because on 31st 
March 1926 an Am-muktearnama was 
executed by the plaintiff in favour of 
defendant 1 and that Am-muktearnama 
enabled defendant 1 to do such acts as 
the withdrawal of moneys, the filing of 
petitions for satisfaction and soon, these 
defendants are not liable for what de- 
fendant 1 may have done in connexion 
with such works and therefore these two 
defendants will only be liable for the 
period aforementioned. We are of opi- 
nion that the learned Judge was entirely 
wrong in the view that he has takers 
in respect of both these matters. The 
liability of defendants 4 and 5 has to be 
ascertained upon the terms that are con- 
tained in the surety-bond which they 
executed. That surety bond states as 
follows : 

“If upon adjustment of accounts any money 
is found due to tbe State or if any kind of claim 
or decretal dues be barred by limitation or if any 
suit be lost on account of tbe laches of tbe 
Mukhtear, or if any money of any kind be found 
due to your State on account of any wrongful 
act such as defalcation, etc., on bis part, and if 
the Muktear does not pay the said sum amicably 
within three months, you will be entitled to 
realise your entire dues from us”, 

The cause of action upon this stipula- 
tion would arise when defendant 1 serv- 
ed with a notice of demand in respect 
of moneys due from him on various ac- 
counts would fail to comply with the 
demand, and not before. It is difficult 
to see how any other view can be taken 
in respect of the liability of defendants 4 
and 5. That being the position, there 
can be no question that no part of the 
claim which the plaintiff may have 
established as against defendant 1 can 
be regarded as barred as against defen- 
dant 4 and 5. It is quite true that hav- 
ing regard to the provisions of Art. 89, 
Lim. Act, it will not be possible for the 
plaintiff to realise a part of his claim, 
namely, the part which relates to the 
period antecedent to the date when he 
came to take the Stateas heir to his father, 
but that fact is immaterial, having regard 
to the terms of the document to which 
we have just referred. We are there- 
fore of opinion that the plaintiff would 
be entitled to enforce his rights under 
the surety bond in respect of the 
amounts which defendant 1 may be lia- 
ble for, for the entire period commencing 
from the date of his appointment and 
ending with the date of his dismissal. 
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The third question which arises for 
consideration is the question of the lia- 
bility of defendants 2 and 3. The 
learned Judge has held that the said de- 
fendants are liable for the period com- 
mencing from 13th August 1923, that 
is to say the date of the plaintiff’s 
father’s death, up to 23rd April 1928, 
the date of the dismissal of defen- 
dant 1. The contention of the appellant 
is that this conclusion of the learned 
Judge is not right and that the said de- 
fendants should be held liable for the 
entire period of the service of defen- 
dant 1 just as defendants 4 and are lia- 
ble. We have read the surety bond which 
was executed by defendants 2 and 3 and 
it cannot be denied that it is upon the 
terms of that bond that the liability of 
the said defendants will have to be de- 
termined. It appears that in that bond 
reference was first made to the fact that 
defendant 1 had been serving as a 
Muktear after being appointed to that 
post in accordance with an order passed 
on 22nd December 1914. Now, this re- 
ference was to the first appointment of 
defendant 1, namely the appointment that 
he came to hold under the father of the 
plaintiff. Then it was stated in the surety 
bond that the said sureties would remain 
liable for the acts done by the said Muk- 
tear since his appointment and up-to- 
date, as well as for his acts which will 
be done by him in future in accordance 
with the terms set out in the kabuliat 
which was executed by defendant 1 on 
9th Jaistha 1336, that is to say, 23rd 
May 1926. It should be remembered 
that this surety bond was also executed 
on 9th Jaistha 1336 corresponding to 
23rd May 1926. The terms recited above 
can only mean that not only would the 
sureties remain liable for the period of 
service of defendant 1 during his second 
appointment but also for the period 
which had preceded. That being the 
position, the liability of these two de- 
fendants also should be held to extend 
from the date on which defendant 1 was 
first appointed and right up to the point 
of time when he was dismissed. The 
considerations which weigh with us in 
holding that defendants 4 and 5 were 
similarly liable do, in our opinion, apply 
with equal force to the case of defend- 
ants 2 and 3. Anything said by the 
learned Judge to the contrary must be 
regarded as overruled. 


1935 

Then comes up for consideration an- 
other question, and that really is a qv.os- 
tion which has got to be very carefully 
considered. The learned Judge has held 
that all these four defendants are jointly 
and severally liable for a sum of Rupees 
1,000 and no more. Though there are 
certain passages, at least one passage in 
the judgment of the learned Judge which 
indicates also a contrary view, it seems 
to us fairly clear that what the learned 
Judge intended to find was that it was 
for an aggregate sum of Rs. 1,000 and no 
more, that all these defendants will be 
jointly and severally liable. On behalf 
of the appellant, on the other hand 
it has been contended that it should be 
held, that all these defendants should be 
jointly and severally liable for the entire 
amount which would be found due from 
defendant 1 for the entire period of his 
service in the State. The question is as 
to whether either of these two views 
and if so which is correct and if not 
what is the correct view to take of the 
situation. 

It will appear from the words used in 
the two surety bonds that so far as the 
bond executed by defendants 4 and 6 
are concerned that bond opens with the 
words that the sureties who were stand- 
ing sureties were doing so in accordance 
with an order dated 22nd December 
1914, and in referring to that order it 
was stated that immovable properties 
of the value of Rs. 1,000 or personal 
surety for the said sum had been ordered 
to be furnished as a guarantee for dis- 
charging the duties of the Ammuktear ; 
and later on in the same document it 
was stated that if upon adjustment of ac- 
counts money is found due from defend- 
ant 1 and the latter does not on demand 
pay it up, the plaintiff’s father would be 
entitled to realise his entire dues from 
the sureties ; and again in another part 
of the document it is stated that the 
sureties would remain responsible' for 
the acts which defendant 1 might do in 
contravention of the terms of the kabu- 
liat whi(jh he had filed and if in con- 
sequence thereof any injury or loss is 
caused to the State. If reference is 
made to the other surety bond, namely 
the one which was executed by defend- 
ants 2 and 3 in favour of the plaintiff, 
it will be found that first of all the ap- 
pointment of defendant 1 as Muktear 
is referred to and the order of 22nd 
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December 1914 is also referred to and 
then it is stated that immovable pro- 
perties of the value of Es. 1,000 on per- 
sonal liability for the said sum had been 
ordered to be furnished as a guarantee 
for discharging the duties of the Muk- 
tear and so on and thereafter it was 
said thus : “We of our own accord and 
in our personal capacity**, etc. This 
latter expression is not a happy trans- 
lation of the original which really means 
for themselves stand surety for him 
(that is to say, defendant 1) for the said 
sum of Es. 1,000. Thereafter, follow 
other terms and conditions which taken 
together would indicate that the inten- 
tion of the parties was that the sureties 
would remain liable for the entire 
amount that may be found due from 
defendant 1 just as was provided for by 
the terms of the other surety bond. The 
question is what in these circumstances 
should be held to be the meaning and in- 
tention of the parties with regard to the 
liabilities of the two sets of sureties. 
We have been referred to a principle of 
construction which has been followed in 
authoritative decisions. This principle 
of construction was laid down by Lord 
Esher, M. R. in (1886) 17 Q B D 275 (7) 
in these words: 

If the recitals are clear and the operative part 
is ambiguous, the recitals govern the construc- 
tion. If the recitals are ambiguous, and the 
operative part is clear, the operative part must 
prevail. If both the recitals and the operative 
part are clear, but they are inconsistent with 
each other, the operative part is to be preferred. 

It should be remembered, however, 
that this case was one in which a deed of 
composition was being construed. It is 
well known that the principles of con- 
struction so far as surety bonds are con- 
cerned are somewhat different from the 
principles which should be adopted for 
construing any other documents. A 
surety in the eye of the law is a favoured 
debtor and we shall presently refer to 
the well-recognised cannon of construc- 
tion so far as surety bonds are concerned, 
but in the meantime we must refer to 
the other two cases which have been 
brought to our notice in support of the 
construction which the appellant has 
advanced. One of these cases is (1852) 
14 Beav 467 (8) in which it was held 

7. Ex parte Dawes In re Moon, (1886) 17 Q B D 

276=66 L T 114=34 W K 762=3 Morrell 105. 

8. Halliday v. Overton, (1862) 14 Beav 467 = 21 

L J Oh 769=16 Jur 846. 
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that the plain effect of the operative 
part of the deed cannot be cut down by 
the recitals. The case, however, wae 
one in which a settlement deed had ta 
be construed. The third case is (1833) 
10 Bing. 84, (9). That was a case of a 
bond executed by certain persons. On 
the facts it was a case converse to the 
present one. There a bond had been 
executed by the defendants for a sum of 
£1000 and in the body of the bond it 
has been stated that the obligor had 
been required to furnish two sureties 
under the penalty of £500, and on the 
strength of this last mentioned recital 
it was argued that although the bond 
was for a sum of £1000 the fact that 
two sureties with penalties of £500 each 
had been called for it should be held 
that the recitals are contrary to the 
operative part and therefore the bond 
should be taken as a bond executed for 
£500 only and not £1000. The learned 
Judges went into this matter and held 
that the mere fact that in the recitals 
the amount for which sureties had been 
called for had been mentioned would 
not mean that after such requisition 
had been made the parties had not 
changed their minds, or, in other words, 
that it was not possible for the obligor 
to execute a bond for £1000, And 
having regard to the clear terms of the 
operative portion, the learned Judges 
were unable to hold that the mere fact 
that sureties had been asked for £500 
would counteract the operative part 
which was plain and clear and stated 
that the bond was taken for a debt of 
£1000. The true principle with regard 
to construction of surety bonds appears 
to be this that 

the operative part of a guarantee is liable to be 
controlled by the recitals at least where the 
latter are plainly inconsistent therewith, but 
not otherwise, though it seems a covenant of in- 
demnity unlike a release or guarantee, is not to 
be restricted by its recitals: see Halsbu-ry's 
Laws of England Vol. 15, Art. 908. 

Having regard to the fact that the 
recitals plainly indicated that the sure- 
ties had come to execute these bonds on 
the requisition which the principal had 
made, calling upon the agent to furnish 
the sureties who would remain liable 
to the extent of Es. 1,000 and no 
other amount being mentioned in the 
bonds but only a general statement 

9. Ingleby v. Swift, (1883) 10 Bing 84=3 M and 
A 0 489=2 L J 0 P 261. 


Bikeam Kishoeb V. Jadab Ohandea 



^24 Calcutta 

about liability for the entire amount for 
which defendant 1 would be found lia- 
bie, and having regard also to the fact 
that in the latter bond, though not in 
the former a distinct statement is to be 
found limiting the liability of the sure- 
ties to Es. 1,000 only and it not being 
apparent that two different kinds of 
liability were contemplated and reading 
the two bonds in their entirety we think 
it should be held that the intention of 
the parties was that the executants 
would remain liable for each bond up to 
the extent of Es. 1,000 and no more. 

We have been asked on behalf of de- 
fendants 2 and 3 to hold that though 
there were two bonds executed, the 
learned Judge’s view should be suppor- 
ted on the footing that it was only 
Bs. 1,000 that was sought to be guaran- 
teed by these two bonds. We are un- 
able to accept this contention either and 
for the simple reason that there is noth- 
ing to show that the second bond, the 
one that was executed by defendants 2 
and 3, was being taken in substitution 
for the bond which defendants 4 and 6 
had previously executed and which con. 
tinned in force and was to continue in 
force right up to the time when the ap- 
pellant’s service in the State termina- 
ted. W'e are of opinion therefore that 
neither the view taken by the learned 
Judge nor the contention urged on be- 
half of the parties before us can be ac- 
cepted but that it should be held that 
the two sets of sureties were liable, each 
to the extent of Es. 1,000 and no more. 
That is all that we have to say in con- 
nexion with the contentions that have 
been advanced in this appeal. 

The result, in our opinion, is that the 
decree from which the appeal has been 
preferred should be modified and in lieu 
of that decree it should be ordered that 
accounts be taken of the work of defen- 
dant 1 for the period commencing from 


1935 

18th August 1923, the date of the plain- 
tiff’s father’s death, up to 23rd April 
1928, the date of the dismissal of defen- 
dant 1, the said defendant being held 
liable to render accounts for the said 
period; and that defendants 2 and 3 and 
defendants 4 and 5 be declared liable 
for the period commencing from 22nd 
December 1914, the date of defendant I’s 
appointment as Mukhtear to 23rd April 
1928, the date of defendant I’s dismissal 
but that such liability in respect of each 
of the two sets of defendants above, 
named would be joint and several liabi- 
lity for Es. 1,000 and no more. If such 
accounting as has already been had in 
respect of the liability of defendant 1 
after the preliminary decree passed in 
this suit by the Court below has dis- 
closed a liability of defendant 1 which 
would be sufiQcient to cover the liabi- 
lities of these two sets of defendants it 
will not be necessary to have a fresh 
accounting or any further accounting in 
respect of the period antecedent to the 
date of the death of the plaintiff’s 
father. 

But otherwise a further accounting or 
fresh accounting in respect of that 
period will also have to be made. The 
order as to costs made by the Court be- 
low in the decree appealed from will 
stand. On the basis of the conclusions 
which we have recorded as above a final 
decree in accordance will have to be 
made by the Court below. It is super, 
fiuous to state that the preliminary 
decree which the Court below made 
having been varied by this Court in this 
way the final decree that has also been 
made is hereby set aside. As regards 
the costs and the appeal the appellant 
will be entitled to his costs from all the 
respondents, hearing-fee in the appeal 
being assessed at five gold mohurs. 

K.S. Decree modified. 
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